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JUDGES 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 
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Hon. EDWARD B. THOMAS, District Judge, B. D. New York.... 29 Liberty St., New York. 
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Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y 
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» Dled September Ifi, 1902. 

' Appointed to succeed Alfred C. Coze, as District Judge. 
116 F. (V) 



VI 116 FEDERAL REPORTER. 



FOUI^TH. cir^cuix. 



Hon. MELVILLB W. FULLBR, Circuit Justice..... Washington, D. C. 
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rioni CHARLES PARLAN6B, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, Diâtrjdt Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth. Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas ...Austin, Tex. 

Hon. WALLBR T. BIÎRNS, District Judge, S. D. Texas Hou&ton, Tex. 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. O. 

Hon. HENRY F. SSyBRENS, Circuit Judge Kalamazoo, Mioh. 

Hbil. HORACE H. LURTON. Circuit Judge ...Nashville, Tenn. 

Hdn. WILLIAM R. DAY, Circuit Judge : Canton, Ohlo. 

lïon. ANDREW M'. Jl" COCHRAN, District Judge, E. D. Kentucliy ...Covington, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michlgan Détroit, Mich. 

Hon. GEORGE P. WANTY, IJistrICti Judge, W. D. Michlgan Grand Raplds, Mlch. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. FRANCIS J. .WINQ, District Judge,. N. D. Ohlo Cleveland, Ohlo. 

Hon. ALBERT C. THOMPSON,, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. CHARLES D., CLARK, District Judge, E. and M. D. Tennessee.... Chattanooga, Tenn. 
Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee Memphls, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BffOWN, Circuit Justice Washington, D. C. 

Hon. JAMES G. JBNKINS, Circuit Judge Milwaukee, Wla. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois Chic.-igo, III. 
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Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois' Springfield, îll. 

lien. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springlield, 111. 

Hon. JOHN H. BAKER, District Judge, Infliana Indiauapolis, Ind. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisoonsin Slieboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWER, Circuit Justice Washington, D. G. 

Hon. HENRY C. CALDWELL, Circuit Judge Little Rock, Ark. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER. Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSBS HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. SMITH MoPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansas Leavenworth, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Mlnneapolls, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. BINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 

Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Juc'ge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY. District Judge, Idaho Boise City, Idaho. 

• Died January 26, 1902. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



Ik BUOKI & SON LTJMBER CO. y. ATLANTIC LTTMBEB CX3. 

(Circuit Ctourt of Appeals, Fifth Circuit May 20, 1902.) 

No. 1,130. 

i. JUDGMENT— Relief against ik Equitt— Mistake. 

A biU for relief in equlty by a réduction of the amonnt of a Judgment 
at law rendered against eomplainant by a fédéral court alleged that, as 
défendant in sucli action, eomplainant pleaded certain matters as a 
set-ofC, which the court excluded from the jury; that the exact amount 
which eomplainant was entitled to bave aliowed as such set-ofC, if any- 
thlng, was established by undisputed évidence; that. In an order over- 
ruling a motion for new trial after a verdict had been returned for 
plaintifC In the action, the court stated that it had possibly erred in in- 
structing thé jury not to consider such set-off, fixed the amount of the 
same, and made the order couditional on the remitting of said sura from 
the judgment by the plaintifï, but that, through mistake, the court stated 
the amount of said set-off at $583.07, vyhereas the true amount, as 
shown by the évidence, was $4,55.3.90; that the remittitur was entered 
as required by the order. The blll also set ont in full the proceedings 
taken by eomplainant to hâve the Judgment review'îd on writ of error, 
which were unsuccessful, and alleged that it had been deprived of its 
rights and property without négligence on its part or on the part of its 
attorneys. iffeid, that such bill was not demurrable for want of equity, 
but stated a cause of action for the relief demanded on the ground of 
mistake. 

8. Same— Gbounds fob Relief. 

A défendant against whom Judgment bas been rendered in an action 
at law by a fédéral court cannot maintain a bill In equity to bave the 
amount of such judgment reduced on the ground that the court, in re- 
quirlng the plaintiff to enter a remittitur of the amount of a set-off 
pleaded by défendant, as a condition to the overriiling of a motion for 
new trial, through mistake computed such set-off at too small an amount. 
The trial court had no power to order a remittitur, its power being 
llmlted to the granting or refusai of a new trial; and, under the rule 
of the fédéral courts its action in refusing a new trial, elther uncondition- 
ally, or after a remittitur has been voiuntarily entered by plaintiff at itï 
suggestion, is dlscretionary, and not subject to review on writ of error, 
nor by a blU In equity. Per Shelby, Circuit Judge, dissenting. 
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8. Same— PowKB op Court op Eqditt. 

A court of equity bas no power to reduce the amotiiit of the Judgment, 
based on a verdict, wlthout a resubmission of the case to a jury, on 
the ground of an error made by the trial court, whether through mis- 
take or otherwlse. Per Shelby, Circuit Judge, dissenting. 

4. Samb— Mmtakk as Gbound fob Relief. 

An allégation Jhat a triill court, in passing on a^ motion for new trial 
in an action at*iaw, but (oï a mlscalculation would hâve ordered a ré- 
duction of the amount of the verdict and Judgment, does not glve a 
court of equity jurisdictlon to make such réduction, on the ground of 
mlstake, because the trial court bail no power to make or enforce such 
an order. Per Shelby, Circuit Judge, dissenting. 

8. BAHÉrfLil^CHES.OF'CoHPLAfl^AiiT. 

A court of equity will not grant relief agalnst a judgment at law in 
any case uuless complaliiant shows that he was not guilty of auy fault 
or négligence, and a bill for such relief on the ground that the trial 
judge requlred the plalntiff to remit from the verdict and judgment the 
amount of a set-ofl pleaded and proved by défendant, as a condition to 
the déniai of a motion for new trial, but, through mlstake In computa- 
tlon, fixed the amount of such remlttitur at less than $600, when the 
true amount was over, $4,500, Is Insuffldent, and subject to demurrer, 
where It falls to show that the defendant's counsel called the courf s at- 
tention to such inistakCi ormade any effort to hâve it corrected In the 
trial c6vari. Per Shelby, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Southern 
District of Florida. 
See 48 C. C. A. 455, 109 Fed. 411. 

H. Bisfeee and Geo. C. Beçlellj for appellant. 
R. H. JLiggett, for appellee. 

Befoj-e FARDEE, McCbRMICK, and SHEtBY, Circuit Judges. 

McCORMICK, Circuit Jûdge. The bill shows that the parties to 
this suit prior to April i, 1893, entered into a contract whereby the 
appellee, the Atlantic Lumber Company, bound itself to deliver to the 
appellant, the L. Bucki & Son Lumber Company, 2,000,000 feet, board 
measure, of goodj merchantable pine logs each morith for a period of 
eight years, with a guaranty that the logs should average 3>4 legs 
to the thousand feet, board measure. About April, 1893, the parties 
oommenced work under this contract, and continued to work under it 
until October l, 1897. 0|ï thàt day the appellee brought an action 
àt law against thé appellant to recover a balance claimed to be due on 
account of the contract price for logs delivered for four months, to 
wit, June, July, August, aijd September next preceding the ist day of 
October, 1897, in which action it alleged that the balance due was 
$8,609.78. Tlie action was commenced in the state circuit court, but 
VVas duly removed ta the circuit court of the United States for the 
Southern district of Florida. To this action the appellant filed, among 
other pleas, four several pleas of set-ofiE for damages sustained by the 
appellant by reàson of the breachesi of the warranty and guaranty 
contained in thé contract. Thèse pleas separately laid breaches for 
the months,' respectively, of June, July, August, and September, and 
charged that the logs delivered in those months averaged less than 3^^ 
logs per thousand feet, board measure, according to the rules which 
ths contract had made the standard, and charged further that the value 
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of the logs actually delivered, according to the established and admit- 
ted basis of valuation at Jacksonville, where the lags were delivered, 
was very much less than the contract price ; that without adjustment 
thereof from month to month the appellant had actually paid during 
the months of June, July, and the fîrst half of August for the amount, 
in board measure, of the logs actually delivered, at the contract price, 
virhich was greatly more than the value of the logs so delivered during 
that time. The bill charges that the amount of the deliveries during 
each of the periods, and the exact average of the size and the exact 
value of the logs actually delivered, was shown by undisputed évidence, 
the resuit of which was particularly and minutely set out in the bill, 
and the exact amount of the différence between the value of the logs 
actually delivered and of the price actually paid was fully and minutely 
disclosed. The bill shows that on the trial of the action the court, at 
the request of the appellant, instructed the jury that the différence be- 
tween the contract price of the logs that should hâve been delivered 
and the market price of the logs that were actually delivered was the 
légal measure and rule of damages to be allowed and awarded to the 
défendant in the action under thèse pleas of set-ofï; and the court 
submitted to the jury on the trial the question of the amount of dam- 
ages and set-off to be allowed the appellant under its pleas in respect 
to, and only in respect to, the logs delivered between the I4th of Au- 
gust and the ist of October, 1897, which instruction the jury obeyed, 
and under which instruction the jury allowed the set-ofif claimed for 
the period between the I4th of August and the ist of October, 1897, 
and were expressly required not to allow the claim for the period up 
to the I5th of August, on the ground that it was established by the 
évidence at the trial that the appellant had, prior to the bringing of the 
action, without objection, and with knowledge of the size of the logs 
actually delivered, paid and settled with the appellee for ail logs it had 
delivered between the 3ist of May and the I5th of August, 1897. The 
proper exception was taken and reserved. Such further proceedings 
were had that on the 7th day of May, 1898, the jury returned its verdict 
against the appellant for the sum of $8,988.37, on which the court on 
the same day rendered its judgment, without any fault, négligence, or 
want of diligence on the part of the appellant. The appellant moved 
for a new trial, on which motion, at the hearing thereof, the court en- 
tered the foUowing order: 

"This cause comlng on to be heard upon a motion for a ne-w trial, and 
having been fully heard and consldered, and It appearlng that posslbly an 
error was commltted In Instructing the jury that payments and settlements 
liad between the parties for the logs up to the 15th day of August, 189T, 
was flnal, although It might appear that the size of the logs for that tlme 
was smaller than the average guarantled, and that, according to the custom 
of the market, the price of such logs in the market, on account of such 
smaller size, was $583.07 less than the amount paid, It is ordered that, upon 
the remitting of the sald sum of $583.07 from sald Judgment by the plaintifC, 
that said motion for a new trial be denied." 

The subséquent paragraphs of the bill show an abortive attempt to 
hâve this judgment reviewed on a writ of error, failure to accomplish 
which, is shown in its minutest détails, with a strenuous allégation that 
tbe appellant had been deprived of its rights and moneys and property. 
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as sèt d'Ut, wkhout any négligence, want of diligence, care, or skill on 
its par t or on the part of its âttornéys in the pr émises, and against the 
légal coilténtions, défenses, and pleadings of the appellant and its at- 
torneys in the action at law,ànd against the undisputed and conceded 
évidence in that action ; that on the basis of the deliveries actually 
made, and the rule of law adopted by the trial court, and made the 
basis of its instruction to the jury, as far as it allowed the jury to con- 
sider it at ail under the appellànt's pleas, does, by mathematical calcu- 
lation, exactly show that, in order to correct the error of withdrawing 
the considération of thèse i^eas during the period before the I5th of 
August, not the sum of $583.07 results, but the sum of $4,553.90, which 
is the amount for which the appellant should hâve been allowed crédit 
tader its pleas fôr the moiiths of June, July, and the first half of the 
month of August ; that the rule, of law as to the finding of damages in 
the particular case exhibited by the pleadings and proof in that action 
was definitely and correctly settled, and, as between the parties to the 
suit, became res adjudicata, and that the mistake committed by the 
trial judge, on thé hearing of the motion for a new trial, in arriving at 
the amount which, on the basis of the undisputed facts and the correct 
rule of law adopted, was a mistake of fact, and a miscalculation, not 
subject to be reviewed on a writ of error, and not concluded by any 
action had on such writ; that the resuit- is that the appellee has ob- 
tained and now hôlds a large sum of money, indicated, which it is 
unconscionable for it to hold, and against equity for the appellant to 
be deprived of ; that therefore the suit is brought to obtain crédit for 
that atnount on the judgment rendered in the action at law. The later 
paragraphs in the bill ânticipate the défenses of the appellee, and reply 
to them. The appellee submitted a demurrer specifying seven 
grounds, the fifst of which was, "Because the said bill does not set up 
such facts as entitle the complainant to any relief in a court of equity 
against this défendant." On the hearing of the demurrer the circuit 
court "ordered that said demurrer be, arid the same is hereby, sus- 
tâined, updn the first ground alleged therein ; and, it further appearing 
that the insufïîciency of the bill is such that it cannot be cured by 
âmendment, it is ordered that it be dismissed." The appellant con- 
tends that the bill, in the first 31 paragraphs, allèges facts admitted 
by demurrer, saying that the appellant has been deprived of the set-off 
without its fault, and that the judgment is against equity and con- 
science, and ought not to be enforced without such crédit ; and it as- 
signs tbat the court erred in dismissing the bill because the demurrer 
was not well tak^fi, and that the bill stated a proper case for relief. It 
cpntehds tliat the central point in this case is that, on the motion for 
a. new trial of the action at law, the court in calculatîng the amount to 
be remitted from the verdict ùpon the undisputed évidence, by mistake 
ordered an amount to he rém^tpd too small by about $4,000; that the 
correct rule of law is that thé amount due; the appellant was the différ- 
ence between the contract price of $7.25 per thousand feet, board meas- 
Ufe, actually pàid for the logs,:and the market price of logs of the size 
actually delivered between the dates of May 31 and August 15, 1897; 
that such was the rule of law declared by the circuit court in its order 
on the motion for a new trial, as well as in its instruction to the jury 
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in respect to the logs delivered between August 14 and October i, 
1897, as the bill explicitly avers; that the bill allèges the exact quantity 
of feet of logs delivered ; that it allèges the payment of $7.25 per 
thousand, board measure, for ail logs delivered between May 31 and 
August 14, 1897, the custom of the market as to the market price of 
logs, and the basis of $7 per thousand for logs averaging three logs 
per thousand ; and that the bill allèges the items in dollars and cents, 
and the aggregate diflference to be $4,553.90. The appellant further 
contends that the bill allèges facts establishing beyond the possibility 
of déniai that the appellant exhausted in the trial of the action at law 
every means known to procédure to hâve and obtain the set-oflf of 
$4,553.90, and that the failure of obtaining such set-oflf was in no way 
attributable to the want of care, diligence, and skill on the part of the 
appellant or of its counsel. It contends that the demurrer admits ail 
of thèse facts, and that the only question to be considered is, upon such 
admitted facts, do they establish an equity or right in the appellant to 
hâve the mistake corrected, and the set-oflf allowed as a crédit on the 
verdict of the jury ? which is the relief sought by the bill. 

In Insurance Co. v. Hodgson, 11 U. S. 332, 3 L,. Ed. 362, Chief 
Justice Marshall said : 

"Without attempting to draw any précise Une to whlch courts of equity 
will advance, and which they cannot pass, In restraining parties from avail- 
ing themselves of Judgments obtained at law, It may safely be said that any 
faet whieh clearly proves it to be against conscience to exécute a judgment, 
and of whlch the injured party could not hâve availed himself In a court of 
law, or of whlch he might hâve availed himself at law, but was prevented 
by fraud or accident, unmixed with any fault or négligence In himself or his 
agents, wlU justify an application to a court of chancery. • • * Being 
capable of Imposing Its own terms on the party to whom it grants relief, 
there may be cases in which its relief ought to be extended to a person who 
might hâve defended, but has omitted to défend himself at law. Such cases, 
however, do not frequently occur. The equity of the applicant must be free 
from doubt. The judgment must be one of wMch It would be against con- 
science for the person who has obtained it to avall himself." 

The case of Leggett v. Humphreys, 62 U. S. (^, 16 L. Ed. 50, is 
stated in the syllabus substantially as follows: There was a suit 
brought in the circuit court of the United States for the Southern 
district of Mississippi against a sherifï and his sureties upon the 
sherifï's officiai bond, in which judgment was given for the défendant. 
Being brought to the suprême court by writ of error, the judgment 
was reversed, and a mandate went down, directing the circuit court to 
enter judgment for the plaintiffs. 2 How. 28, 11 L. Ed. 159. While 
the suit was pending in the suprême court, judgment against the 
sheriflf and his sureties was given in a state court, and exécution was 
issued against one of the sureties, by means of which his property was 
sold, and the amount of the penalty of the bond collected and paid 
over. When the mandate of the suprême court went down, the circuit 
court entered judgment against the surety, who filed his bill in equity 
for relief. This suit also was brought up to the suprême court, who 
decided that the complainant was entitled to relief. 9 How. 297, 13 
L. Ed. 145. Further proceedings in the case of Leggett v. Hum- 
phreys rendered it necessary for the suprême court to décide (i) that 
the obligation of the surety is strictissimi juris, and he cannot be called 
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upon to pay more than the penalty of his bond ; (2) that as he was 
not permiéted to plead puis darreitl 0ôntinuance, the satisfaction of the 
penalty 6ï Ws bond, etc., he is éntitled to relief in equity. 

In Métcalf V. Williams, 104 U. S. 93, 26 Li Ed. 665, the circum- 
stances on which thé bill rehed for setting aiside a judgment below 
were that the Corhplainant did nbt'owe the money, and to.d made ar- 
rangement to hâve the claim prcyjierty htigated. The course of the 
proceedihg îs statfed în the bpinion 6f the court, showing the appear- 
ance; of counsel' àt the term of court to which counsel had been ad- 
vised it would b.e tried, fOr the purpose of trying the case, and he was 
informèd that ho plea. had been éntefed on the record at Richmond, 
and the Case was not dn the docket for trial. Being taken by surprise, 
hç moved the (fb'urt to reinstate the cause on the docket. The judge, 
doubting his authbrity to do this, refused the motion. At the hearing 
the demurrer to the bill was overruled, and a decree was rendered for 
tfië'complaiilaiiti on the ground that he was not personally bound by 
thé chèçk; in other words, that it was not his check, but the cbeck of 
thé corporation of which he was an ofBcer, on which the judgment at 
law was given. In coosidering whether sufficient cause was shown in 
the bill for sètting aside the judgment, it was said in the opinion : 

"It Is manlfest that tbe judgment was a surprise upon complalnant. After 
what ptissed In the court at Richmond, hla counsel had a right to suppose 
that the cause would be trled In the ensu'lng term at Alexandria. The prac- 
tice In Virginia as to entering pleas of gênerai Issue on the record sufficieutly 
aiecounts for the omission to flle a fonnal plea. Had not the term passed by, 
the district Judge would undoubtedly hâve set aslde the judgment and reln- 
stated the cause on the docket for trM. If, as he supposëd, the passage of 
the term deprlved hlm of power to do this, It became a proper case for 
équitable interférence by bill. When.a party has been deprlved of his right 
by fraud, accident, or mistafee, and bas no remedy at law, a court of equity 
wlU grant relief. Perhaps, in. vlew of the équitable control over thelr own 
judgments which courts of law bave assumed in modem tlmes, the judg- 
ment mlght haTe been set aslde, on motion, for the cause set forth in the 
bill; but. If this were trué, the remedy In equity would still be open; and 
the fact that the court decllned to eiercise the power upon motion rendered 
the resort to a bill necessary and proper. Formerly bills in equity were 
«îonfetàntly filed to obtaln new trialS In actions at law, — a practlce which 
stlli obtains In Kentucky, and perhapS' in some other jurisdlctlons-, but the 
flrmly settled practlce by which courts of law entertaiu motions for new 
trial, and the dlsïlke of one court unnecessarily to Interfère with proceedings 
in another, has caused an almost total dlsuse of that jurlsdlction. Courts 
of equity, however, still entertain bills to set aside judgments obtained by 
fraud, accident, or mlstake." 

In the case of Hamburg-Bremen Fire Ins. Co. v. Pelzer Mfg. Co., 
22 C. C. A. 283, 76 Ped. 479, the foreman of the jury, in announcing 
the verdict, had omitted by mistake one of the items which the jury 
had allowed, and the mistake was not discovered until it was beyohd 
thé gênerai power of the court to disturb the judgment. On appeal 
for reUef the court held that equity had jurisdiction to grant relief. In 
tMs case several actions upon policies of Insurance were Consolidated. 
Each suit was upon a sînfle policy, with the exception of one, which 
waà upon two separate policies. The jury agreed upon a verdict 
awarding to the plaintifif the full amount claimed, but the foreman, in 
announcing the verdict, for which purpose other business of the court 
was interrupted, oniitted thereîrom the amount of one of the poUcies 
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in the last-mentioned suit. An appeal was taken on matters of law 
only, and the judgment was affirmed. The mfstake was not discovered 
until nearly three years afterwards, and a bill in equity was immediately 
filed to correct the same, on which, the proper issue joined, the court 
held that there was no such lâches as woaild prevent relief. 
Mr. Pomeroy, in his Equity Jurisprudence (section 824), says : 

"Accident is one of the olflest heads of equity Jurlsdictlon. • • • Its 
existence and exercise involve two essential requisites. The first and prin- 
cipal reqiilslte Is that, by the event not expected nor foreseen, one party, A., 
had, without fault and undesignedly, undergone some légal loss or liability, 
and the other party, B., has acquired a corresponding légal right, which It 
Is contrary to good conscience for him to retain and enforce against A." 

In référence to "mistake," recognizing the difficulty of formulating 
a définition, contrasting it with "accident," and considering its essen- 
tial prerequisites, he concludes : 

"Mistake, therefore, within the meaning of equity, and as the occasion 
of jurisdiction, Is an erroneouà mental condition, conception, or conviction, 
induced hy Ignorance, misapprehension, or mlsuuderstanding of the tmth, 
but without négligence, and resultlng In some act or omission done or suf- 
fered erroneously by one or both the parties to a transaction, but without its 
erroneous character being intended or known at the time." Id. § 839. 

Mr. Freeman, in his work on Judgments (section 500a), says: 

"In treatlng of the vacation of judgments upon motion, we considered the 
fact that a judgment was procured by mistake, accident, or surprise as a 
ground of relief therefrom. Substantially the same grounds of relief may be 
urged with suceess in equity, except when refused on the ground that an 
adéquate remedy exlsted at law, and no reason is shown why It was not 
pursued. Mlstakes of fact, whether made by the court or by one of the 
parties, hâve been successfully employed as grounds for obtaining the Inter- 
position of courts of equity, and securlng the relief of the party Injured by 
the mistake. * * • It seems to be well established by the authorities 
that a mistake In calculating the amount due, by which the judgment was 
entered for a wrong sum, may be corrected In equity. An error In computa- 
tion is not neeessarlly attributable to négligence, for the most careful and 
expert calculators sometimes make mlstakes. So where a judgment is oc- 
casloned by the mistake of the judge, the party against whom it was en- 
tered may hâve relief in equity." 

Where the défendant in an action at law has a good défense on the 
merits, which he is prevented by accident from setting up or making 
available, without any négligence or inattention on his part, and a judg- 
ment is recovered against him, equity will exercise its jurisdiction on 
bis behalf. Pom. Eq. Jur. § 836. We quote also from Id. § 1364: 

"Where the défendant In the action, having a valid légal défense on the 
merits, was prevented In any manner from malntainlng it by fraud, mis- 
take, or accident, and there had been no négligence, lâches, or other fault 
on his part or on the part of his agents, then a court of equity will inter- 
fère at his suit, and restrain proceedlngs on the judgment, which cannot be 
consclentiously enforced. From the very nature of the case, this interférence 
takes place after the judgment, and not while the action at law is pending." 

Counsel for the appellant contends that the loss of the set-ofï which 
he now seeks to estabUsh, having been duly pleaded and proved, was, 
in the eye of equity, an "accident" to the plaintiff hère, within the ac- 
cepted définition of that term ; that it was unforeseen, unexpected, and 
that no buman foresight or diligence on plaintiff's part could hâve ar- 
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rested it ;,_ that ît was a mistake by the trial judge, but an accident to 
the' plaintiiï. We bave referréd at sbme length to the text of standard 
aùthoire, rather than review or cite the great number of reported cases 
which jUMStrate the doctrine, because the quoted texts express the set- 
tlèd resuit of the adjudged cases, and because the cases, in the présent 
State of law literature, may readily be found by any interested inquirer. 

We cbncltide that the case statéd in the bill is clearly within the 
Sound doctrine as expressed and applied by courts of last resort, and 
that thç cirbuit court erred in sust?iining the demurrer, submitted by 
the appellee, for which error the case must be reversed. 

Wé do not deeth it necessary to pass upon the défenses which the 
bill itself anticipâtes, and which it seeks to avoid by replying matter 
in avoidance in advance. 

. The dçcree of the circuit court is revejîsed, and the cause is remanded 
to that court, with direction to overrule the demurrer. 

SHELBY, Circuit Judge (dissenting). i. The unusual purpose 
of this bill in equity is to correct a mistake alleged to hâve been made 
by a United States circuit court, in a case at law, in an order refusing 
to grant a motion for a néw trial, and to correct an error made by the 
judge in his instructions to the jury; the correction of thèse mistakes 
to resuit in reducing the amount of the verdict and judgment. The 
facts alleged in the bill are sufïîciently stated in the majority opinion 
to show the main question involved. No référence, however, is made 
to the Judgfnents and opinions of this court which are incidentally the 
siibject of the bill, as shown by its averments and exhibits. It is 
necessary to supply this omission by briefly stating that part of the 
case: 

The Atlantic Lumber Company sued the L. Bucki & Son Lumber 
Company in the circuit court of the United States for the Northern 
district of Florida in two actions at law, for sums amounting, in the 
aggregate, to more than $80,000, for breach of contract. Thèse cases 
were consolidâted and tried as one case. Verdict and judgment were 
had for the Atlantic Lumber Company for $8,988.37. The Atlantic 
Company brought the case on error to this court. The case was af- 
•firmed, this court holding that the circuit court had properly construed 
the contract sued on. 35 C. C. A. 59, 92 Fed. 864. On the trial the 
Bucki Company reserved a bill of exceptions, and sued out a cross writ 
of error. In trying the cross writ of error, this court said : 

"We are of opinion that no error has been committed prejudicial to either 
party, and that justice will be awarded either by the afflrmance of the judg- 
ment on the cross writ of error, or by Its dlsmissal." 

The writ was dismissed for reasons given, and on authorities ciited. 
35 C. C. A. 590, 93 Fed. 765. An application was made by the Bucki 
Company tO the suprême court for the writ of certiorari, which was 
denied. 175 U. S. 724, 20 Sup. Ct. 1021, 44 L. Ed. 337. After the 
verdict had been rendered, and before the writs of error had been sued 
out, the Bucki Company moved for a new trial, and on that motion the 
circuit court made this order: 

"This cause coming on to be heard upon a motion for a new trial, and 
baring been fully heard and considered, and it appearing that possibly an 
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error was commltted ta tostrneting the Jury that payments and settlementa 
had between tlie parties for the logs up to the 15th of August, 1897, was 
final, although It might appear that the size of the logs for that time was 
smaller than the average guarantled, and that, according to a custom of the 
market, the price of such logs in the market, on account of such smaller 
size, was $583.07 less than the amonnt paid. It Is ordered that, upon the 
remitting of sald sum of $583.07 from said judgment by the plalntiff, 
said motion for a new trial be denied." 

The Atlantic Company reduced the judgment by the amount indi- 
cated in the order, and a new trial was denied. The gravamen of the 
bill is that the circuit court erred in requiring a remittitur of $583.07; 
that it should hâve required a remittitur of $4.553-90- This is the con- 
struction placed on the bill by the learned counsel for the appellant. 
They say in their brief: 

"ïhe spécifie ground for relief in equlty is a mistake of fact by the trial 
judge in the calculation of the amonnt of a remittitur ordered on a motion 
for a new trial in said common-law action. * • * The central point in 
this case is that, on the motion for a new trial in the action at law, the court. 
In calculating the amount to be remitted from the verdict, upon the undis- 
puted évidence, by mistake ordered too small [an] amount to be remitted, 
by sopae $4,000." 

The purpose of the bill is to hâve a decree now entered reducing 
the judgment. If the circuit court had suggested so large a réduction 
as is now claimed, the Atlantic Company could, and probably would, 
hâve declined to allow it. The resuit of its refusai to allow the réduc- 
tion suggested by the court would hâve been a new trial. It is not 
now proposed to hâve a new trial. The bill seeks to hâve the Bucki 
Company's damages — pleaded as set-ofif in the law court — allovved in 
chancery, contrary to the jury's verdict, and without submitting the 
question to another jury. The circuit court had no power to do this 
when it passed on the motion for a new trial. The extent of its power 
was to grant or refuse a new trial. If the parties do not consent, the 
court, on motion, cannot reduce the verdict and judgment. It can only 
grant a new trial, and bave the matter again submitted to a jury. 
Kennon v. Gilmer, 131 U. S. 22, 9 Sup. Ct. 696, 33 L. Ed. iio. If the 
circuit court had made a plain order overruling the motion for a new 
trial, it would hâve been acting within its discrétion, and its ruling 
would not hâve been subject to review on error, and certainly not 
by bill in equity. The Atlantic Company remitted $583.07, on the 
suggestion of the court, to avoid a second trial. Did that act open 
the case to an équitable investigation to see if the réduction ought not 
to hâve been $4,553.90? If no réduction had been made, the verdict 
and judgment would hâve been unassailable in equity on account of the 
court's order on the motion. Is it made vulnérable by acceding to the 
suggestion of the trial judge that there "was possibly" an exCess in 
the verdict of $583.07? The suprême court bas distinctly held that 
it is in the discrétion of the circuit court, not open to review on error, 
to overrule a motion for a new trial when the plaintiff, with leave of 
the court, has remitted a part of the verdict. Cattle Co. v. Mann, 130 
U. S. 69, 75, 9 Sup. Ct. 458, 32 L. Ed. 854. 

2. It is probably conceçled that the bill in equity to grant a new trial 
at law has become obsolète (3 Pom. Eq. Jur. § 1365); for the claim 
hère is that the bill lies, not to grant a new trial, but to change the 



10 116 FEDERAL REPORTER. 

yçrdjçt and juiîgmrtitj wi^hout trial by jijry, and merely on an înquîry 
into the pùrpQàes, intentions, and riiista^es of the drcuit court in enter- 
ing an order refusing a new trial, The equity court is not asked to 
re(|uire the law court to grant a new trial. The prayer is for greater 
relief. It is asked to enter a decree without a new verdict, and against 
the i>ii<! renderéd,-and tp review and. reverse the law court in its ruUng 
on the motion, and to hold that the verdict is excessive by $4,553.90. 
"We are very clear," said the circuit court of appeals of the Eighth 
circuit, "that a bill in equity for a, new trial cannot be maintained in 
such a case. A court of equity possesses no appellate or supervisory 
power over courts of law. And it is wcll sèttled that, where a motion 
for a new trial has been made in the trial court and refused, it cannot 
be successfùUy renewed in the form of a bill jn equity in a chancery 
court on the same grounds. The law court had full jurisdiction of the 
subject-matter and the parties, and its jadgment overruling the motion 
for a newtrial is no more subject to review by a court of equity than 
is its judgment in any other case." Folsom v. Ballard, 16 C. C. A. 
593> 70 l^^à. 12. An 0F>inion of Chàncellor Kent and other authorities 
are cited. Id. Ahd the suprême court has held that a court of equity 
cannot tuni itself into a court of review to correct the errors of a court 
of law. T'hài is alîen to its jurisdicti'ori,' and beyond the sphère of its 
powers and diities. Tilton v. Cofield, 93 U. S. 163, 23 L. Ed. 858. 

3. It is claimed thft the circuit court, except for a mistake in calcula- 
tion, would MVe f educed the verdict'ànd judgtnent, or required their 
réduction, $^,553.90. This averment gives the bill no equity, for the 
plain reasbn that the circuit court had ho authority to reduce the ver- 
dict in any sutti. It had no authority tb require the Atlantic Company 
t8';reduceit'.lt cannot, in the nature of things, be a "mistake," for 
which equity will give relief, that the law court failed to do what it 
had no poWei;; to do. The verdict and judgment could not hâve been 
réduced où ihè''mbtioii for a new trial except by the voluntary consent 
of the Atlantîil;" Company. It Would hâve been error in the court, 
without the'èo^iisent of bôth parties, to reduce the judgment. Kennon 
f. Gilmer,'l^I' Û. S. 22, 9 Sup. Ct. 696, 33 L. Ed. no- Then, by the 
ayërments ,bf 'thé bill, what has the law court failed to do that it had 
pbwer to d'çi; ,and that was against the Bucki Company's interest? 
Rëfused to grSht a new trial; nothing more. In a case cited in the 
bpinioTi of t^' i^ajority, a jury, by mistake in addition, returned a ver- 
dict for to'O'smàll a sum. Wheh it wàs too late for the law court to 
(ibtrect it, 'it was corrected in equity. Hamburg-Brenlen Fire Ins. 
Cot V. Pelzef'Mfg. Co., 22 C. C. A. 283, 76 Fed. 479. There it was 
vi^îthin the âti&brity and province of the jury to find the amount of the 
yèf dict. A Vël-dict could not hâve been corrected in equity for the 
fàilure of the jury to do something that was beyond its power and 
authority. ;lt was actihg within its proper sphère when the mistake 
was made; -'and the thing it intended to do, it had the power to do. 
Not so as to the circuit court on the averments of the bill. The al- 
léged mistake of the court was in hot reducing a judgment it had no 
right to reduce. 

4. Looking behind the motion for a new trial, the foundation of tht 
cause of action shbwn by the bill is the refusai of the court to submit 
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îo the jury the appellant's claim for damages on account of logs de- 
livered prier to August 15, 1897. That ruling of the court was the 
only ground that gave the appellant a right to a new trial, if that gave 
it such right. If this was errer, the remedy at law was complète by 
writ of error. In Creath's Adm'r v. Sims, S How. 205, 12 L. Ed. 
III, the court said: 

"Whenever, therefore, a compétent remedy or défense shall hâve existed 
at law, a party who may hâve neglected to use It will never be permltted 
hère to supply the omission to the encouragement of useless and expensive 
lltigation, and perhaps to the subversion of justice." 

In Knbx Co. y. Harshman, 133 U. S. 154, 10 Sup. Ct. 258, 33 L. 
Ed. 586, Mr. Justice Gray, speaking for the court, said : 

"A court of equlty does not Interfère wlth judgments at law unless the 
complalnant has an équitable défense of which he could not avail himself 
at law, or had a good défense at law which he was prevented from availing 
himself of by fraud or accident, unmixed wlth négligence of himself or bis 
agent." 

If it be conceded, contrary to the expressions of this court when the 
point involved was considered (35 C. C. A. 590, 93 Fed. 765), that the 
appellant had a good défense at law, it cannot be consistently held that 
he was prevented from availing himself of the fuU benefit of such dé- 
fense in a manner "unmixed with négligence of himself [itself] or 
his [its] agents." This court has, without dissent, held that the ap- 
pellant. is not brought within the rule laid down which would entitle it 
to impeach the judgment at law. Id. The errer of the court in not 
submitting the set-eff to the jury was then befere this court. The 
court expressed an opinion against the défense, but dismissed the 
cross writ of error because not prosecuted with the diligence required 
by rule 25 of this court (31 C. C. A. Ixiv, 90 Fed. Ixiv). L. Bucki & 
Son Lumber Co. v. Atlantic Lumber Co., 35 C. C. A. 590, 93 Fed. 

765- . , , 

5. But the learned counsel base the right to relief on the mistake of 
the judge in making the order on the motion for a new trial. And that 
is the theory of the bill. The order in question was made in a case at 
law. In some states where équitable and légal procédure are blended, 
the State courts may reduce or increase the verdict of the jury. But 
no such power exists in a fédéral court. The seventh amendment of the 
constitution déclares that "in suits at common law where the value in 
controversy shall exceed twenty dollars the right of trial by jury shall 
be preserved ; and no fact tried by a jury shall be otherwise re-exam- 
ined in any court of the United States than according to the rules of 
the common law." The only modes knovra to the common law to re- 
examine such facts are the granting of a new trial by the court where 
the issue was tried, or to which the record was properly returnable, 
or the award of a venire facias de novo by an appellate court for some 
error of law which intervened in the proceedings. 2 Story, Const. 
(2d Ed.) § 1770. The seventh amendment does not deprive equity of 
jurisdiction to impeach or correct judgments for fraud or mistake, but 
it does forbid the law court, on a motion for new trial, or otherwise, to 
reduce the amount of the jury's verdict. Kennon v. Gilmer, 131 U. S. 
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22, 9 Stip. Ct. 696, 33 L. Ed. iio. Hère the alleged mistake is that tfief 
judge failed, by a mistake in cakulktion, to require a large réduction 
in the verdict and judgment, — that he failed to do something that he 
could nôt lawfully do without an amendnient to the constitution of the 
United States. If he had made the réduction claimed without the 
consent of both parties, it would hâve been réversible errer, yet it is 
claimed that, having failed to do it, it is a "mistake or accident," with- 
in the meaniïig of equity jurisprudence; that is, that equity requires 
the judge.to do what the paramount law forbids his doing. We can- 
not assume that, contrary to law, the learned judge holding the circuit 
court intended to reduce the verdict. Averments that he had such 
purpose show no equity. The purpose of any calculation he made was 
to enable him to pass intelligently and fairly on the motion for a new 
trial. If he found the verdict excessive, his only power was to grant 
a new trial if the parties declined voluntarily to adopt any suggestion 
he made as to its réduction. Equity surely has no jurisdiction to con- 
trol or revise his orders stating the conditions on which a new trial 
would be refused. Yet, barring questions subject to review by writ 
of error, thatis the jurisdiction invoked by the bill. 

6. There is another view of this case that supports the décision of 
the circuit court. The demurrer to the \)iU is, of course, an admission 
that the judge made the large and remarkable mistake in calculation 
or in writing dpwn the resuit. There is, however, no averment that 
the judge's attention was called to the mistake. When the court an- 
nounced that so small a réduction would be required, — a simple calcu- 
lation showing that the réduction should bave been much larger, — 
the attention of diligent counsel would necessarily be aroused. The 
counsel are, of course, presumed to know the orders made in response 
to motions made by them. I think the bill should show that counsel 
seeking, to vaçate the judgment did not silently acquiesce in so small 
a réduction when the judge was proceeding under a rule invoked by 
them that entitled their client to a réduction eight times as large as 
the One made. On the theory that a mistake in calculation or in 
writing down the amount was inadvertently made by the judge, it 
would hâve been the duty of counsel to call the judge's attention to 
the mistake. The counsel making the motion are presumed to be 
informed as to their client's rights. May it not be lâches justifying the 
dismissal of the bill to remain silent as to this mistake when the order 
is entered, and till several applications to appellate courts are made 
and decided, before attention is called to so grave an error in figures ? 
It is not conceivable, on the theory of the bill, that the judge would 
hâve refused to make the correction. And a bill is of doubtful equity, 
t<a say the least, when it fails to show why counsel did not promptly 
call the judge's attention to such a ftiistake, made under such circum- 
stances. It is alleged "that it did not occur to your orator, nor its said 
attorney, that the said court of appeals had no jurisdiction on the said 
writ of error to review said fînding of the circuit court in respect to 
the amount of such remittitur, — thàt being a question of fact, — until 
some time in November, A. D. 1899." It is also alleged that the 
plaintifif expected to secure the reversai of the case on other points. 
But thèse averments do not meet the defect. They show no reason 
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for the strang-e silence, — for the failure to call the court's attention to 
the mistake in figures. 

Referring to cases of accident and mistake, the suprême court said : 

"But such relief was never glven upon any ground of whlch the com- 
plalnant, wlth proper care and diligence, could hâve avalled himself In the 
proceedlng at law. In ail Buch cases he must be without fault or négligence. 
* * • 'Nothlng can call forth a court of equity into activlty but conscience, 
good faitb, and reasonable diligence. Where thèse are wantlng, the court Is 
passive and does nothlng.' " Brown v. Buena Vista Co., 95 U. S. 157, 24 L. 
Ed. 422. 

I do net, of course, deny that in a proper case, for fraud, accident, or 
mistake, equity lias jurisdiction to annul, vacate, or reduce a judgment 
at law. This doctrine is familiar and well sustained by the authorities 
cited in the opinion of the court. The bill, in my opinion, does not 
allège any mistake or accident that confers equity jurisdiction, nor any 
défense against the judgment that was not available at law; and it 
shows a want of diligence in the plaintiiî. I am therefore constrained 
to dissent from the opinion and judgment of the court. I think the 
circuit court decided correctly in sustaining the demurrer and dismiss- 
ing the bill, and that its decree should be afifîrmed. 



KEITH COUNTT, NEB., et al. v. OITIZENS' SAVINGS & LOAN ASS'N. 

(Circuit Court of Appeals, Eighth Circuit Aprll 21, 1902.) 

No. 1,620. 

1. Municipal Bonds — Power of Precincts to Issue — Nebraska Statute. 

Laws Neb. 1885, p. 268, c. 58, whlch provides that precincts, town- 
ships, or villages may Issue bonds "in aid of works of internai Improve- 
ment, highways, bridges, railroads, court houses, jails, in any part of 
the county, and the drainage of swamp and wet lands," in view of the 
contemporaneous construction placed upon It by the munlcipallties and 
officers of the state, must be held to authorize the issuance of bonds 
to aid In the construction of works of internai Improvement other than 
those enumerated, includlng canals for irrigation purposes, especially in 
favor of a bona fide holder of bonds which were issued for such pur- 
poses by a precinct, and sold in the open market for full value, and to 
which the precinct and its inhabltants hâve glven currency in the market 
by recognizlng them as valid, and paylng the Interest thereon for a 
number of years without objection. 

t. SaMB— CONFORMITT TO StATUTE— LIMITATION AS TO TiMB OF MaTURITY. 

A provision of a statute authorizlng the issuance of municipal bonds 
requiring the levy and collection each year of a sinking fund equal to 
6 per cent, of the principal, in addition to the interest, does not by im- 
plication limit the power of the mnnicipallty to the issuance of bonds 
runnlng 20 years; and in the absence of an express limitation bonds 
issued thereunder, redeemable at the option of the munlcipâlity, are not 
invalid because they are made to mature at yearly Intervais, beglnning 
at the end of 20 years from the date of issuance. 

31 8AHK— BSCITAI, OF PURPOSK FOR WhICH IsSUKD. 

A statutory provision requiring municipal bonds to state "for what 
purpose Issued" was sufficlently complled wlth where they were desig- 
nated In the captlon "Ogalalla Precinct Canal Bonds," and where each 
coupon attached recited that the bond was issued "to aid In the con- 
struction of a canal w«st of tbe town of Ogalalla." 
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4. Samé— iy«EôtTtAaïTiEsiir^IssiTANCE— EsTOPPur, BT Récognition ov Vaiiditt. 
Where the proposition submltted to the votera of a preclnct for tlie 
^ .lssuai;ipe,of,-lt(oii4s, ftnd which was adopted by a two-thirds majority, 
provlded tnàt the bonds should be donated to a person named, and 
Should îtét be délivered UntU he had exeeuted a bond to secure the 
6bnstra«?t}èiï of a canal lii ald of whleh tlie donation was to be made, 
the facïtittt the bonds %èrè sold by the eounty in the open marlset, 
after bèlhg reglétered, aûd the proeeeds wetre subsequently pald by the 
preeinèt to à Corporation organlzed by' stich person to construct the 
canal, «nd Whlch gave the requlred bond, was not such a material 
departure from the tenns of the proposition voted on as would enable 
the preclnct to defeat thç bonds after they had been certlfled by the 
stàte ofilcers as lawfully issued, and had been sold, and after the 
preclnct had recognlzéd them as valld, and paid Interest thereon for 
.10 years Wlthout complalnt from any one, even though, by reason of 
the fact that tbrough mlerfi^ke they referred to the wrong statute as the 
one under which they.'were Issued, a purphaser was not entitled to 
rèly on thélr redltals as to thé règulârlty of thelr issuance. 

In Error to tlïe Circuit Court ôf the United States for the District 
of Nebraska. 

Thls was an action by the Citlzens' Savlngs & Loan Association, the de- 
fendant In error, whlch Is a citizen of the state of Ohio, against the eounty 
of Keith, in the state of Nebraslia, Grerry T. Scott, Axel Nelson, and Fred E. 
Pease, eounty commlssloners of. sald eounty, the plaintiffs in error, upon 
12 coupons detached from municipal bonds, which bonds and coupons were 
In the followlng form, exceçt that the bonds ran for différent periods: 

"No. One. $3,000. 

"United States of America. 

"Oounty of Kelth, State of Nebraska. 

"Ogalalla Preclnct Canal Bond. 

"Ogalalla preclnct» In Keitb connty, Nebraska, promises to pay to the 
bearer three thousand dollars^ twenty years after the date hereof, with 
privilège of paynjent at any time after ten years from the date hereof, with 
Interest thereon at the rate of.glx per cent, per annum, payable annually, on 
the first day of August of each year after the date hereof, until the principal 
8um shall be paid, on présentation of the Interest coupons hereto attached; 
sald principal sum, and the Interest thereon, to be paid at the state fiscal 
agency of the state of Nebraska, In the clty of New York. Thls bond 
Is one of a séries of twelve bonds, numbered from one to twelve, inclusive, 
numbor twelve belng for the sum ot two thousand dollars, and the other 
bonds of this séries being for three thousand dollars each. 

"The deht evldenced by thls bond and the others of sald séries Is 
authorized by the constitution of the state of Nebraska, and an act of the 
législature thereof entitled 'An act to enable counties, clties and preeincts. to 
bonifyr money on thelr bonds, or to Issue bonds to ald In construction or 
completlon of- Works of internai Improvement in this state, and to legalize 
bonds akeady issued for sald purpose,' approved February 15th, 1869 (La ws 
of 1&89, page 92); and an act amendatory thereof, entitled 'An act to amend 
section 4 of , chapter 35, pif the General Statutes, belng section 4 of an 
act entitled "An act to enable counties, precIncts and cities, to borrow money 
on thelr bonds, <^ to Issue bonds to ald In the construction or completion 
of Works of Internai impromement in thls- state, and to legalize bonds already 
Issued for such purpose," approved February 15th, 1869,' approved February 
15th, 1875 (I^aws of 1875, page 87). 

"The question of issulng sald bonds prlor to thelr Issue was duly sub- 
mltted to a vote of the qualifled electoTsof sald Ogalalla preclnct. In sald 
eounty of Keith and state of Neferaskas , and more than two-thirds of the 
votes cast ai said élection were la favor of the question of issulng said 
bonds. 
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"In wltness whereof the sald countr of Kelth bas caused thls bond to be 
slgned by the chairman of the board of eounty commissioners, attested by 
the eounty clerk, and the seal of the eounty to be afflxed, at the office 
of the eounty elerk, In the eounty of Kelth, state of Nebraska, this first day 
of August, 1889. 

"Attest: Frank P. Dlckerson. B. 0. "Williams, 

"Chairman Board Oounty Oommlssioners." 

"Ç180.00. No. . 

"Ogalalla Preclnct 
"Oounty of Kelth, State of Nebraska. 

••Wlll pay to the bearer hereof on the flrst day of August, 1898, one 
hundred and eighty dollars, at the flseal agency of the state of Nebraska in 
the City of New York, being the annual interest on bond No. 1 of said 
preeinet, for $3,000, iesued August Ist, 1889, to aid In the construction of 
a eànâl west of the Town of Ogalalla. 

"BYank P. Diekerson, E. G. Williams, 

"Oounty Clerk. Chairman B'd Oounty Oom." 

The case was tried before the court, a jury having been walved. The 
trial judge found the facts speeially, and rendered a judgment in favor of 
the plaintlff below. The case was brought to this court by the défendants 
below upon a writ of error. 

Frank H. Gaines Q. E. Kelby and J. A. Storey, on the brief), for 
plaintiffs in error. 

Charles J. Greene and Ralph W. Breckenridge, for défendant in 
error, 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The primary question which the record présents for our détermina- 
tion is whether any law of the state of Nebraska authorized municipal 
precincts to issue bonds in aid of the construction of canals at the time 
the preeinet bonds which are involved in this suit were issued, regis- 
terêd, and sold? The facts pertinent to the décision of this question 
are as foUows : A law was enacted by the législature of the state of 
Nebraska on March 6, 1885 (Laws Neb. 1885, p. 268, c. 58), that was in 
force when the bonds in suit were executed, which authorized "any 
preeinet, township or village (less than a city of the second class), or- 
ganized according to law, * * * to issue bonds in aid of works of 
internai improvement, highways, bridges, railroads, court houses, jails, 
in any part of the eounty, and the drainage of swamp and wet lands, 
to an extent not exceeding ten per cent, of the assessed value of the 
taxable property at the last assessment, within such township, preeinet 
or village." This act further provided, in substance, that fifty free- 
holders of the preeinet should pétition the eounty commissioners to call 
an élection in the preeinet to vote on the proposition to issue bonds, 
and that at such élection two-thirds of those voting should favor the 
proposition to warrant an issuance of bonds. Section 4 of the act of 
March 6, 1885, repealed section 7, c. 45, Comp. St. Neb., which re- 
pealed section declared that "any preeinet in any organized eounty of 
this state, shall hâve the privilège of voting to aid works of internai 
improvement and be entitled to ail the privilèges conferred upon coun- 
ties and cities by the provisions of this act." 
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It so hàppens that section 7, c. 45, Comp. St. Neb., thus repealed, 
was the section of the actof February 15, 1869, which is referred to by 
the récital contained in the bonds in suit as tlie source from whence 
the power J:o issue them had been derived. The mistake thus made 
in the feàitai was doubtless due to the fact that the person who drafted 
the form of the bonds was unaware that this section of the act of Feb- 
ruary 15, 1869, had been repealed and re-enaeted in a modified form by 
the act of March 6, 1885. It is now contended that inasmuch as the 
repealed section of the açt of February 15, 1869, as re-enacted on 
March 6, 1^5, specified highways, bridges, railroads, warehouses, 
jails, and the drainage of swamp lands; after the gênerai phrase, 
"works of internai improvement," no power was théreby conferred up- 
on precincts by the section as re-enacted to aid in the construction of 
works of internai improvement, except such as are particularly enum- 
erated, and that no power was conferred by the act to aid in the con- 
struction of a canal, because such works were not specially mentioned. 

The argument' would hâve ' force were it not for the fact that the 
contemporaneous construction of the act of March 6, 1885, in the 
State of Nébraska, has been différent, and that bonds hâve been issued, 
under that act, by municipal precincts, in aid of the construction of 
canals for the purpose of irrigation, upon the assumption that the act 
authorizes precincts to aid in the construction of any work of internai 
improvement. And this court has twice decided, at the présent term, 
that an irrigation canal is â.n internai improvement ànd also a work of 
a public character, in aid of which the taxing power may be lawfully 
exercised. City of Kearney y. Woodrufï (C. C. A.) 115 Fed. 90; 
Perkins Co. v. Graiï, Id. 441. See, also, Cummings v. Hyatt, 54 
Neb. 35, 74 N. W. 411, and L^ws Neb. 1889, § 9, c. 68. 

We are not aware that the people of any municipal precinct in the 
stàte of Nebraiskâ hâve challenged the power of such precincts, under 
the act of March 6, 1885, tOf issue bonds in aid of the construction of 
canals for purposes of irrigation, when a proposition to issue bonds 
for that purpose has been pçnding, for the reason that the act does 
not confer that power. It séems to hâve been assumed that irrigation 
canals are works" of such great public utility in some sections of that 
State that the législature intended to authorize municipal precincts to 
aid in their çôtistruction. Certain it is that the power to issue the 
bonds in suit was not challenged, so far as the record discloses, al- 
though it does appèar from the spécial finding that the bonds were 
certified by the sécretary of state and the audit or of public accounts 
of the state of Nébraska as having been issued according to law; that 
they were sold in the open market by the treasurer of Keith county ; 
that the sum of $35,000 was realized therefrom by the precinct ; and 
that taxés hâve been continuously levied, since 1890, to pay the inter- 
est thereon, the amount coUècted under such levies aggregating, at 
the présent time, the sum of $20,786.50. Under thèse circumstances, 
if it should be conceded that it was originally somewhat doubtful 
whether the législature intended to àtlthorîze municipal precincts to aid 
in the construction oï àll works of internai improverrient, yet we should 
feel constrained to àdopt a construction of the act of March 6, 1885, 
which would sustain the validity of the bonds in suit, since the act is 
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plainly susceptible of such a construction. As this court said, in sub- 
stance, in the case of Washington Co. v. Williams, 49 C. C. A. 621, 
III Fed. 801, when an act, under which a municipal corporation has 
exercised the power of issuing municipal bonds, is fairly susceptible of 
différent interprétations, and its right to issue the bonds is, in a meas- 
ure, doubtful, the fact that they were issued by the municipality, with- 
out protest on the part of any of its citizens, and sold for value, and 
that they hâve been recognized by the municipality and its inhabitants 
as valid for a period of years, and that the interest payable thereon 
has been levied and collected in the meantime, without objection, will 
entitle an innocent purchaser of the bonds to a more libéral interpréta- 
tion of the powers of the municipality than would hâve been per- 
missible if the right to issue the bonds had been challenged when they 
were issued or shortly thereafter. In the case at bar, we are of opinion 
that the act of March 6, 1885, may well be construed as conferring 
on municipal precincts in the state of Nebraska the authority to extend 
aid to any work of internai improvement. Possibly that is the most 
reasonable interprétation of the act, and, for the reasons above sug- 
gested, we think that it should be so interpreted, 

But it is said that even if the laws of the state of Nebraska did per- 
mit municipal precincts to aid in the construction of ail works of in- 
ternai improvement, including canals for irrigation purposes, yet 
the bonds in suit were not issued in strict conformity with the statute 
from which the power to' issue them must be derived, and that, inas- 
much as they contain a false référence to the act under which they 
were issued, — that is to say, a référence to the act of February 15, 
1869, and its amendments, instead of a référence to the act of March 6, 
1885, — ^ purchaser of the bonds in the open market is not entitled to 
the protection of any of the récitals which the bonds contain, but must 
prove strict compliance with ail the provisions of the act which did war- 
rant the issuance of such securities. 

The irregularities complained of, which, as it is claimed, render the 
bonds invalid, may be described as follows : The proposition to aid 
in the construction of a canal, which was submitted to the voters of 
Ogalalla precinct, specifîed that bonds to the amount of $35,000 should 
be executed and delivered in dénominations of $3,000 each, except 
the last bond, which should be for the sum of $2,000; that they 
should be dated August i, 1889, and be redeemaHe, at the option of 
the county, after 10 years from date; that bond No. i (a copy of 
which is contained in the statement) should be payable August i, 1909, 
and the others in numerical order, one each year, thereafter, until ail 
were paid; that a tax should be levied in 1890 and each year there- 
after sufïicient to pay the interest on said bonds and 5 per cent, of 
the principal, until enough was levied to pay ail the interest and the 
principal ; that a tax should be levied in the year 1907 and each year 
thereafter sufKcient to pay the principal of said bonds as they be- 
came due, provided there was a defîciency in the sinking fund to be 
created by the annual 5 per cent, levy, and the fund proved inadéquate 
to pay ail of said bonds; that said bonds should be issued for the 
purpose of being donated to S. L. Wiley, of Omaha, Neb., to aid 
in the construction of an irrigating and water power canal to be con- 
116 F.— 2 
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structed from a point on the South Platte river not more than i8 
miles vvest of Ogalalla; and that said bonds should not be delivered 
to said, Wiley until he had executed a bond in the sum of $50,000, 
condi^pped for the faithful performance of the conditions contained 
in his prqpoçition to the precinct, which was then on file with the 
county 4f3rk of Keith county, Neb. 

Cpurjsel for the plaintifïs in error contend that the act under which 
the tonds in controversy were issued, namely, the act of March 6, 
1885, by, implication requîred them to be made payable at the end of 
20 years, because the act provides for the création of a sinking fund 
by an annuâl tax levy of 5 per cent., which, at the expiration of 20 
years, it duly levied and çoUected in fuU, would hâve sufHced to pay 
the bonds ; and that a purchaser thereof was adyised by the proposi- 
tion which was submitted to the municipality, as well as by the bonds, 
save the onç which matures August i, 1909, that 11 of the bonds 
run for more than 20 years, Counsel further contend that the bonds 
did not State, as the statute required them to state, "for what pur- 
pose issued," althoûgh on their face they do profess to be "Ogalalla 
Precinct Canal Bonds," and although every coupon which was thereto 
annexed reçited that the bond was issued "to aid in the construction 
of a canal west of the town of Ogalalla." Furthermore, it is said 
that the proposition submitted to the voters of the county specified 
that the bonds should be donated to S. L. Wiley, and should not be 
delivered until he had executed a certain kind of bond in favor of 
the iM-epinç^, whereas it appears from the fînding made by.the lower 
court that none of the bonds were issued to Wiley, but that they were 
sold ipfthe ppen market by the county of Keith, after being registered, 
and j^hat the proceeds were.placed to the crédit of Ogalalla precinct, 
ail of which proceeds, save the sum of $3,033, were eventually paid 
by the precinct to the Ogjalalla Power & Irrigation Company, of 
which Company Wiley was tHe promoter and président, it having first 
given a bond in the sum of $50,000 to the precinct, conditioned for 
the faithfuj: performance of its.agreement with the precinct. The fact 
that the Jsonds were sold bythe county instead of being delivered 
to Wiley, and that the proceeds were paid to the irrigation ,çompany, 
are, as it issaid, such irregularities as vitiate the bonds, even in the 
hands of an innocent purchaser for value. 

It may be conceded that if it is true that the actof March 6, 1885, 
requires municipal precincts^to mabe bonds that are issued in aid of 
internai improyeraents payable àt the expiration of 20 years, and if it 
be.true that the bonds in controversy did not show for what pur- 
pose they were issued, thèse were in-egularities in thp exercise of the 
ppwer conferred on the municipality, of which the bondholder was 
required totake: notice, and which would not be cured by a récital, 
because thp irregularities were disclosed by a comparison of the bonds 
with the statute under which they were issued. We think, however, 
that the act in question does not require such bonds to be made pay- 
able at thç expiration of 20 years. It contains no express déclaration 
on that subject, whUe the clause directing the levy of a tax to create 
a sinking fund was manifestly designed to insure the payment of 
such bonds as might be, issued, and to make thç paynjîent thereof less 
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burdensome on the community, by compelling the municipality to 
distribute the taxes which had to be levied for their payment over a 
séries of years. The levy of a 5 per cent, tax might create a fund 
sufficient to pay such bonds at the end of 20 years, and it might not ; 
that would dépend altogether upon how much of the tax was col- 
lected and upon the regularity with which it was assessed. If some 
portion of the principal was raised annually during each year, after 
the bonds were issued, there was greater probability that they would 
be paid at maturity and with the least inconvenience. But if the 
législature had intended to fîx a period that such bonds must run, 
and to leave the municipality no discrétion in the matter, we are con- 
vinced that it would not hâve left its intention on such an important 
point to be deduced by a doubtful implication or inference. The 
bonds cannot be adjudged invalid, therefore, because the last one of 
them did not mature until the expiration of 31 years. 

Nor do we think that there is any merit in the contention that thèse 
bonds did not show for what purpose they were issued. Any one 
who examined one of the bonds would discover at a glance, from the 
caption as well as from the coupons thereto attached, that they were 
Ogalalla precinct canal bonds, and that they had been issued in aid 
of the construction of a canal. This was sufHcient, in our judgment, 
to satisfy the gênerai requirement of the statute, that the bonds should 
State for what purpose they were issued, and we can conceive of no 
sufficient reason for requiring a more explicit statement of the object 
for which the securities had been executed. 

The other irreg^larity, mentioned above, is of a kind which would 
be cured by such a récital as is contained in thèse bonds, since the 
irregularity is one which would be known only to a person who was 
acquainted with the terms of the proposition that was voted upon by 
the people of the municipality, and a purchaser, who bought the 
bonds for value and before maturity, relying on the récitals, and who 
was entitled to rely thereon, would not be required to examine the 
proposition that was so submitted. City of Evansville v. Dennett, 
161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760. Counsel hâve argued 
at considérable length the question whether the plaintiff below is en- 
titled to rely upon the récitals which thèse bonds contain, or whether 
it is deprived of the protection of the récitals by reason of the mis- 
taken référence, therein contained, to the act under which the bonds 
were issued. But we do not fînd it necessary to consider that ques- 
tion. The irregularities complained of are not of such a nature as 
entitle the municipality to refuse to pay the bonds at this late day, 
even if it could ever hâve defended successfully on that ground. The 
irregularity complained of does not touch the power of the munici- 
pality to issue such bonds. It unquestionably had the necessary 
power, and more than two-thirds of the people of the precinct, at 
an élection duly beld, voted in favor of their issuance; and while 
it is true that the proposition, which was submitted to the voters, 
stated in gênerai terms that the bonds were to be donated "to S. L. 
Wiley * * * to aid in the construction of an irrigating and water 
power canal," yet it was doubtless supposed by ail persons concerned 
that thèse bonds were in fact so donated, and that they were acting 
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in substantial compliance with the terms of the proposition, when the 
bond? were sold by the county and the proceeds were paid to a cor- 
poration which Wiley had organized for the express purpose of con- 
structipg the irrigating canal which he had proposed to construct. 
It is generally knovra that works of that nature are undertaken by cor- 
porations rather than indiyiduals, and in the présent instance it was 
most likely understood, when Wiley entered into negotiations with 
the precinct, that he had already organized, or would organize, a cor- 
poration to undertake the work. At ail events, if there was a de- 
parture from the terms of the proposition, which was regarded by the 
people of the precinct as at ail material or detrimental to their inter- 
ests, they should hâve taken the proper steps, in due season, to arrest 
the issuance and sale of the bonds and to compel a delivery thereof 
to Wiley in person, if they so desired. It would be nianifestly inéqui- 
table to permit the municipality to take advantage ofthe irregularity 
complained of at this late day, after the bonds hâve been certified 
by the secretary of state and the auditor of public accounts as law- 
fully issued, and after the bonds hâve been sold and the proceeds paid 
to the municipality, and after it has levied taxes to pay the interest 
thereon for lo years or more (thereby giving them currency in the 
market), without complaint from any one. Thèse facts estop the mu- 
nicipality from complaining of such an irregularity as the one now 
under considération, even if the plaintiflf below is not in a position to 
claim protection from the récitals in the bond, and from the certifi- 
cate made by the secretary of state and the auditor of public accounts, 
to the efïect that they had been issued according to law. Supervisors 
V. Schenck, 72 U. S. 772, 781, 782, 18 L. Ed. 556; Clay Co. v. Society 
for Savings, 104 U. S. 579, 591, 26 L. Ed. 856; State v. Goshen Tp., 
14 Ohio St. 569, 587; Society for Savings v. City of New London, 
29 Conn. 174, 193; Leavenworth, L. & G. R. Co. v. Douglass Co. 
Com'rs, 18 Kan. 169, 185, 186; Washington Co. v. Williams, 49 C. 
C. A, 621, III Fed. 801, 807, 808. 

Finding no_error in the proceedings below which would warrant a 
reversai, the judgment below is hereby afiirmed. 



NEAL V. M. B. SMITH & CO. . 

(Circuit Court of Appeals, Eighth Olrcult. Aprll 21, 1902.) 
No. 1,627. 
1. Partnbrship — BfeTinEMENT or Membek— Notice to Relievb from LiABiii- 

ITT FOR FUTUEB DkBTB. 

It Is thé (Juty of a retiring member of a partnership to notlfy ail 
those with whom thé flrm has had deallngs of the change In Its mem- 
bership, if he Would avôld Uabllity for debts subsequently contracted, 
and the bujfden resta upon him to prove such notice. 
& Saue — Notice to Agent op Corporation. 

A statement by a member of a mercantile partnership that he had 
bought ont hls partner, made to a travellng salesman for a corporation 
engaged In the whoIesale business, which had prevlously sold goods 
to the flrmj wlll hot charge the corporation with notice of a change in 
Its membership, when the business name remains the same, so as 
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to relieve tlie retiring member from liability for goods subsequently sold 
by it without actual knowledge of the change, where the salesman was 
employed solely to take orders for goods, which were sent to hls em- 
ployer for acceptance or rejection, and he was chargea with no duty 
and given no authority with respect to the giving of crédit or to ascer- 
tain and report changes In the membership of flrms with whlch the 
corporation did business. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

George S. Wright and John N. Baldwin, for plaintiff in error. 
Charles B. Keller, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit by M. E. Smith & 
Ce, a mercantile corporation, against Martin Neal and William W. 
Cushman, as copartners, trading under the firm name of the Charter 
Oak Mercantile Company, on an open account for about $2,600, being 
the alleged value of goods which were sold by the plaintiff corporation 
to the défendant firm. The défendant Martin Neal sued out a writ 
of error to reverse the judgment which was recovered against him in 
the lower court. The défense which Neal made was that he retired 
from the aforesaid firm in the month of March, 1898; that notice was 
given to ail persons with whom that firm had previously dealt of 
his retirement; that such notice was given to the plaintiff company; 
and that the goods sued for were sold after his retirement from the 
firm. The lower court withdrew the case from the jury, holding that 
there was not sufificient évidence to warrant a finding that a notice of 
Neal's withdrawal from the firm had been given to the plaintiff com- 
pany before the goods were sold. There was testimony introduced 
at the trial which tended to show that on April 9, 1898, one of the 
plaintiff's traveling salesmen by the name of Tracey called at the 
place of business of the Charter Oak Mercantile Company at Charter 
Oak, lowa, and solicited Cushman to order some goods ; that in the 
course of this interview Cushman said that he had been buying most 
of his goods in Chicago ; that if you (Tracey) can do as well by me 
as they do I probably might give you an order ; and that he had 
"bought Mr. Neal out now," and was running on his "own hook." 
The testimony to this effect was given by the défendant Neal, who 
claimed to hâve been standing by, and tO' hâve overheard the conver- 
sation between Tracey and Cushman. The other défendant, Cush- 
man, testified that in August, 1898, he was in the city of Omaha, 
where the plaintiff company did business ; that Tracey took him into 
the plaintifï's place of business, and introduced him to a Mr. Burgess, 
who was the plaintiff's crédit manager, as "Mr. Cushman, of Charter 
Oak, the 'whole cheese,' he said, of the Charter Oak Mercantile Com- 
pany." The goods, as it seems, on account of which the suit was 
brought, were sold at varions times subséquent to May 27, 1898. The 
sole question which arises upon the record is whether this évidence 
necessitated the submission of the case to the jury to détermine 
whether Smith & Co. had received notice, prior to the sale of t'^e 
goods, of Neal's withdrawal from the firm. 
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The plaintiff's testimony, showed that Burgess, to wh.om Cushman 
çlaioiçi that he was introduced as the "whole cheese," was absent from 
Omàha on account of ill health from the early part of August until 
Octpber,' IS98 ; that no iritt-pduction such as narrated occurred; that 
no iriformàtion was received from Tracey or any other source that 
Neal had retired from the défendant firm until after the goods were 
sold; and that the goods in controversy were sold and crediited to the 
défendant firm in the belief that Neal was still a partner therein. 
Tracey also denied that he ever informed the plaintifï company of 
Neal's withdrawal from the firm, or that he was ever advised of that 
fact himself, prior to the sale of the goods. 

Under thèse circumstance^, the point to be determined is whether 
the notice given to Tracey, assuming that it was so given, or that a 
jury would hâve so found, was notice to the plaintifï company, since 
there is no substantial évidence that notice of the alleged withdrawal 
was otherwise communicatea to it. The statement, if it was made, 
that Cushman was the "whole cheese," carmot be accepted as a 
proper or suflâcient notice of the dissolution of the firm. It might 
mean that or something else. And the question whether notice 
given to Tracey wàs adéquate to bind the company dépends, neces- 
sarily, upon the scope of his agency. The testimony on this latter 
point was to the following eflfect : That Tracey was simply a traveling 
salesman of the plaintifï company; that his duties were to sell goods 
or solicit orders; that aftef taking an order it had to be submitted 
to his employer for its acceptance or rejection ; and that he had no 
other duties than thèse, or authority to make arrangements binding 
upon the company^ 

When a person retires from a fîrm with which he has been con- 
nected, it is his duty to advise ail persons with whom the firm has 
previously had dealings that he has sO' withdrawn, if he would ab- 
solve himself from liability for crédit subsequently extended by such 
persons to the firm from which he has retired. The law casts this 
burden on the retiring member, and where the firm name remains 
unchanged it does not compel those who hâve previously dealt with it 
to ascertain, each time that crédit is extended, whether the member- 
ship theredf remaiiis the same as before. In the absence of a notice 
to the contrary, thèy may assume that it does. This doctrine is ele- 
mentary. Bloch v. Price (C. C.) 32 Fed. 562, 564, 565 ; Carmichael v. 
Gréer, 55 Ga. 116. The usuâl practice among merchants is to mail 
written or printed notices to those with whom the firm has previously 
had dealings whert àny changes occur in the personnel of the firm, and 
those who hâve deâlt with it may reasonably expect such a notice or 
a notice in some other form which is equally authentic. In this in- 
stance, therefore, as the plaintîflf company had had dealings with the 
Charter Oak Mercantile Company, prior to March, 1898, the burden 
rested on Neal t6 show afïîrmatively that he had advised the plaintifï 
company of his withdrawal from the mercantile company. We are 
ol opinion that the notice said! to hâve been given by Cushman to 
TfâÇey was inadéquate, and not binding upon the plaintifï, because 
Tracey's sole duty, as the évidence shows, was to take orders and 
submit them to his employer for acceptance or rejection, while he had 
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not been armed with authority to extend crédit or to détermine to what 
extent customers were trustworthy. Nor had it been made a part of 
his duty, so far as the record dîscloses, to ascertain who composed 
the firms with which his employer dealt, or to take note thereof, or 
to make report of changes therein. Thèse duties, as it seems, had 
been devolved upon the crédit department, and not upon the salesmen. 
Moreover, it would be unreasonable to charge a large mercantile estab- 
lishment with knowledge of ail statements which may be casually made 
in the hearing of its traveling salesmen, when it is so easy for one who 
has retired from a firm to rid himself from liability for future debts by 
mailing a notice of his withdrawal to those with whom the firm has 
been in the habit of dealing. Thèse views are confirmed, in a great 
measure, by the following authorities: Stewart v. Sonneborn, 49 
Ala. 178; Bensberg v. Harris, 46 Mo. App. 404; Gill v. Kaufman, 
16 Kan. 571 ; Butler v. Dorman, 68 Mo. 298, 30 Am. Rep. 795 ; 
McKindly v. Dunham, 55 Wis. 515, 13 N. W. 485, 42 Am. Rep. 740; 
Holland v. Van Bdl, 89 Ga. 223, 15 S. E. 302. We think, therefore, 
that, even if the jury had given credence to Neal's testimony concern- 
ing the interview between Cushman and Tracey, it would not hâve war- 
ranted a verdict and judgment in favor of Neal, because there was no 
évidence that Tracey communicated the fact, of which he is said to 
hâve been advised, to his firm, as he probably would hâve done if the 
fact had been communicated to him. 

For thèse reasons the judgment below is afHrmed. 



CHOOTAW, O. & G. R. CO. v. TENNESSEE. 

(Circuit Court of Appeals, Elghth Circuit. April 24, 1902.) 

No. 1,624. 

1. Master and Servant— Actions poh Injubt os- Servant— Questions for 
JnsT. 

Plaintiff, wlio was head bralieman on a frelgM train, stepped upon the 
stirrup or step on the front of the englne pllot as the train was moving 
slowly along a swltch track in the yards at night, and, by reason 
of the giving way of the step, his foot went between the ties, where 
it was càught and crushed. In an action to recover for the injury there 
was évidence tending to show that the step was out of repair, and had 
been for some days, but that such fact was unknown to plaintiff; that 
it was customary to flU the spaces between ties in a swltch yard, and 
that plaintiff had been in this yard, which was new, but once or twice 
before, and then at night; that it was customary and proper for the 
head brakeman to ride on the pilot when the train was golng upon 
the swltch tracks to attend to the openlng and closlng of swltches, 
and that the steps were placed there for that purpose; that there was 
no rule of the company, known to plaintiff, against stepplng on such 
pilots whlle the train was In motion, unless it was moving at a hlgh 
rate of speed. There was also évidence on behalf of défendant tl?at 
it was not customary to bave the spaces between ties fllled in new 
yards, llke the one in question. \Helcl, that the court dld not err la 
refusing to décide the questions of négligence or contributory negligenc» 
as matter of law, and properly submltted them to the Jury, 
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2. Bame— iNstétcTrèNs— Hahmless Ebrob. 

A statement in the charge of the court that It was the duty of a 
master to furnlgli to Us servants machinery in a reasonably safe condi-, 
tion, and a reasoiifibly safe place for tt>e servants to work, w'itbout tlie 
proper quaUflcatibin that tbe exercise of reasonable and ordlnary çare 
only was requlred in that respect,- !s not a materlal error for vrhlch 
the Judgment wlU be reversed, where the rule was correctly given In 
: ,another pl^ee, and the charge, as a whole, correctly stated the law ap- 
plicable to the case. 

8. 8ame— ■Raii.roads— Cabk as to Condition op Switoh Yards. 

An instruction Is not erroneous whlch charges that It Is the duty 
of a railrbàd Company to exercise greater care to keep the spaces be- 
tween ties fllled, and the ground level, in large switch yards, where 
trains are made up and mneh switchlng done, than would be required 
in yards where there is less occasion to make couplings. 

4. Samb— IkstbucTions in Action for Injuht of Servant— IJarmlbss Error. 

A statement in the charge in an action by a servant to recover for a 
Personal injury that plalntiff could not reCover If his own négligence 
or want of attention contributed "In any considérable degree" to hls 
injury dld not cônstitute réversible error, where in the same connec- 
tion the court correctly enumerated the thlngs which, under the facts 
shown by the évidence, would cônstitute contributory négligence. 

Sanborn, Carçùlt Judgp, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

E. B. Peirce and Charles B. Stuart Q. W, McL(Oud, on the brief), 
for plaintifï in error. 

J. W. House (J. E. Williams and J. W. Blackwood, on the brief), for 
défendant in error. 

Before CAL.DWELL, SANBORN. and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an action for personal injuries 
which was brought by Thomas Tennessee, the défendant in error, a 
brakeman in the employ of the Choctaw, Okiahoma & Gulf Railroad 
Company, against that company. The injury complained of was sus- 
tained on, February .6, 1900, at Argenta, Ark., near Little Rock, at 
which place theicompany had an extensive yard for parking and mak- 
ing up freight 'trains. The plaintifï below was head breakman on a 
freight train 'bft^hé; défendant company which arrived at this yard 
about ID 6'cloçk pinini. on the night of the accident; having corne from 
Memphis, Tenn. jl As it headed into the yard, the plaintiflf descended 
ffom the engirtCi' and threw, in succession, two switches to let the train 
in orito the' le^d; tra'clc, and to the particular side track where it was to 
stàhd for thé hight,; After throwing the last switch, being in front of 
the engine, he attempted to board the pilot of the engine for the pur- 
pose of ridîng dowû into the lower part of the yârd, to see that the 
switches weréliried'up, and to be in a convenient position to open or 
close them reaciily if they were not properly lined up. In his attempt 
to board the plot,! he stepped on an iron step or stirrup which was 
bolted to the 'lîOttom of the pilot or cowcatcher, about six or eight 
inches from thê' ffç^t thereçf, when, as he çlaimed, the stirrup gave 
way, and his"ïôot went down between the ties, which at that point 
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were not filled in; the resuit being that his leg was run over and 
crushed, and had to be amputated. He charged as négligence on the 
part of the company the defective condition of this stirrup, and the 
fact that the track was not filled in between the ties as it ought to hâve 
been, by reason of which defect his foot was caught or wedged in un- 
der one of the ties so that he CQuld not extricate it. The case was sub- 
mitted to the jury, and there were a verdict and judgment below in 
favor of the plaintiflf, to reverse which the défendant company sued 
eut a writ of error. 

One of the errors assigned is that the trial court refused to with- 
draw the case from the jury, as it was requested to do ; and, as this 
contention présents the principal question in the case, we are com- 
peiied to state. the substance of the testimony which was adduced at 
the trial. The plaintifï's witnesses, including the plaintifif, who was 
onc of the principal witnesses, testified to the foUowing efïect : That 
the proper position for a head brakeman on a freight train, when it is 
running into yards like the one at Argenta, is on the front of the en- 
ghie, to enable him to line up the switches promptly, as they are en- 
countered, and prevent derailments ; that the pilots of freight engines 
are provided with footplates or stirrups, on which it is customary for 
the head brakeman to stand for that purpose ; that the engine which 
he attempted to board on the occasion of the accident was provided 
with such a footplate ; that he had never received instructions not to 
ride on the front end of the engine, in the manner described, but, on 
the contrary, had often been commanded by conductors to so ride ; 
that the only rule on the subject which had been prescribed by the 
défendant company that he ever saw was a rule warning its em- 
ployés not to jump on or off an engine when it was running "at a high 
rate of speed" ; that on the occasion of the accident the engine was 
moving very slowly, — not more than four miles an hour; and that, 
when the plaintifif attempted to board the engine and was hurt, he 
was discharging his duties in the proper and customary manner, as ail 
other employés under like circumstances were in the habit of dischar- 
ging them. With référence to the condition of the stirrup on the pilot, 
the évidence elicited from the plaintiff was that "it gave way or went 
down" when he stepped on it, and that his foot was wedged in under 
one of the ties (the space between the ties not being filled in) so that 
he could not extricate it in time to prevent being run over; while 
another witness testified that this stirrup on the pilot was in a defective 
condition, being so loose three or four days prior to the accident; 
that he had at that time warned a fellow brakeman not to step on it, 
because of the condition it was then in. The plaintiiï, testifying in his 
own favor, denied having any knowledge that the stirrup was out of 
repair and defective before the accident occurred. The testimony 
relating to the condition of the yard tracks and the plaintiff's knowl- 
edge of their condition was to the following efïect : The yard had 
been constructed during the months of October, November, and De- 
cember, 1899, and was of large dimensions; consisting of 10 or 12 
long tracks, laid side by side, which branched oïï from a lead track 
surrounding the yard. The défendant company began to use this 
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yard tO park and make tsp its trains late in the month of December, 
1899.' On account of physiçal disability, the plaintiff laid ofï and 
did tiot Work for the Company during the month of January, 1900, 
and, as he testified, had ndt béen in this yard, save on two or three 
occasions, pribr to the accident. On thesÇ occasions he was either 
in the yat^d about daylight m the momin^ to help take out his train 
after it wàS ma<Je up, or when it headèd mto the yard about 9 or 10 
p. m., as On the evening Of the accident, on the returh of the train 
from Memphis. He had never been on track No. 3, where he was 
hurt, tintil the evening of the accident ; and he denied having any 
information concerning the condition of that track prior to being in- 
jured, or any knowledge concerning the Condition of the tracks gen- 
erally, Save sSch as was acquired by a casual glance on the two or 
three occasions afofesaid wnen he was ïn the yard, or when he was 
passing in proximity to it on the ma^n track, and was at the time 
in the disclïarge of his ordinary duties. The spaces between the ties 
of track No. 3 and in the yaird generally had not been fxUed in with 
earth, although it is customâryto fîU in between the ties and make 
the surface of the ground as lével as possible in dépôt yards where 
much switching is to bé donc, The plaintiff testified that, if the track 
had been filled, in, his foot would not hâve been caught, and that he 
could bave extricated himself when the stirrup on the pilot gave way. 
On the other hand, the défendant produced, évidence which tended to 
show that while it is customary, to surface up the tracks in dépôt yar^ds, 
by fîUing in betweeri the ties, y et, as this was a new yard, it was in 
the condition in which newly constructed yards are usually left for 
some time, to permît the watet to drain out. 

.Such being the charactér of the evidertce that was adduced on the 
triaj, we think that the casé CÔuld not hayè beèn lawfully withdrawn 
fr6m the jury without usurpirig its functiôns. The testimony mani- 
festly tènded to show that the stirrup in question had been in a dé- 
tective condition for some days prior to the accident, and that the 
defect in the stirrup was a proximate cause of the injury. Moreover, 
in view of its location and the use that was made of it by brakemen, 
the juty were doubtless warranted in finding that, in the exercise of 
ordinary care, the defect should hâve been discovered by the défendant 
and repaired prior to the accident. We also think that because of the 
location of the track where the accident occurred, and the use that 
was ,made of it for switching purposes and to assemble trains, it was 
the province of the jury to décide whether it was in a fît condition 
for the uses to which it was devoted, and whether the défendant Com- 
pany was charge^-ble with any want of ordinary care or diligence in 
that respect. Thèse were questions, as we think, respecting which 
reâsonable men might entertain différent opinions; and, such being 
the fact, it was the province of the jury to détermine them. 

Counsel urge, however, that the plaintiff ought not to hâve made 
the attempt to boârd the engine while it was in motion, and that,. be- 
cause he did so, the trial court should hâve declared, as a matter of 
law, that he was guilty of contributory négligence, and could not re- 
cover. But this contention ignores important évidence, which this 
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record contains, showing that this stirrup on the pilo't was placed 
there for the express purpose of enabling brakemen to board the en- 
gine and stand on the pilot ; that brakemen were in the habit of thus 
boarding engines vvhen they were moving slowly, and standing on the 
stirrup ; that no rule of the company, known to the plaintiff, had ever 
forbidden such acts prior to the accident; that the plaintifï had at 
times been ordered by conductors under whom he worked to place 
himself in that position for the purpose of lining up switches or doing 
other necessary acts ; and that he was in the proper and customary 
discharge of his duties when he was injured. Under the circum- 
stances, it was not the duty of the court to décide, as a matter of law, 
that the plaintifï was guilty of contributory négligence in attempting 
to step on the pilot of the engine when it was in motion, but its ob- 
vions duty was to submit that issue to the jury ; Itdving them to dé- 
termine, in the light of ail the évidence, whether he was guilty of 
such an act of négligence as should preclude him from recovering. 
The placing of this stirrup on the engine was an invitation to brake- 
men to stand thereon. It was placed there for that purpose, as the 
défendant company concèdes ; while its rule warning employés against 
jumping on engines when moving at "a high rate of speed" impHedly 
permitted them to do so when they were moving slowly. Besides, 
if the testimony of the plaintifï is credited, it was his duty to stand 
on this footplate as the train moved slowly down into the yard, to 
observe the condition of switches, and be in a position to close them 
promptly and prevent a derailment if any were found open. 

Counsel for the défendant company hâve called our attention to a 
number of well-known cases in support of their contention that the 
plaintifï was guilty of contributory négligence in attempting to get 
on the pilot, with a view of riding thereon, when the train was moving ; 
but we think that the case in hand is distinguishable therefrom by the 
facts and circumstances to which we hâve alluded, and that, if the 
plaintifï niight hâve been found guilty of contributory négligence, it 
was in this instance the province of the jury, rather than the duty of 
the court, to make that fînding. We conclude, therefore, that no 
error was committed by the trial court in submitting the case to the 

jury- 

The charge of the lower court is criticised because in one or two 
places the language which was employed, when considered by itself, 
might be understood to mean that a master is bound at ail events to 
furnish machinery, etc., which is reasonably safe, whereas the law is 
that he is only required to exercise reasonable and ordinary diligence 
in that behalf; the duty not being imperative or absolute. For ex- 
ample, the court said in one place : 

"The duty which a rallroad company • • • owes to its employés Is 
to furnish machinery In a reasonably safe condition, and a reasonably safe 
place for the servant to work." 

It neglected to say that it is the duty of a railroad company to 
exercise reasonable care in the matter of providing machinery. What- 
ever error there may hâve been in thèse respects was cured, we think, 
by other portions of the charge, — particularly by the concluding para- 
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graphs thereof, where the court clearly specified the degree and kind 
of diligence which the défendant company ouglit to hâve exercised 
in providing machinery and appliances ; teïling the jury, in substance, 
with respect to the stirrup, which, was the only appliance complained 
of, that if it had been inspected at proper and suitable times by the 
défendant, and was found tô be in good condition, and if it had be- 
come loose, for some unforeseen or unknown cause, shortly before 
the plaintiff was hurt, the défendant could not be found guilty of nég- 
ligence because of the defect in the stirrup, since in that event it would 
hâve exercised due diligence. In the same connection the jury were 
instructed, in substance, that if the stirrup had become loose so long 
prior to the accident that by the exercise of reasonable or ordinary 
diligence the défendant could hâve discovered it and repaired it, then 
and in that event it might be deemed guilty of négligence. The jury 
were also instructed that the master is not the insurer of his servants' 
safety, and that ail he undertakes to do is to keep the machinery 
which he uses in proper order and repair, and to use such diligence 
in that behalf as a prudent and careful man would use. The rule, 
as heretofore declared by this and other courts, being that a judgment 
will not be reversed on account of the failure to use somé qualifying 
word or phrase in some clause of the charge, when the charge, con- 
sidered as a whole, states the law applicable to the case correctly 
(Mining Co. v. Ingraham, 17 C. C. A. 71, 70 Fed. 219; Mining Co. 
v. Flaherty, 49 C. C. A. 361, m Fed. 312; Railroad Go. v. Krausz, 
50 C. C. A. 293, 112 Fed. 379), it follows that the error above men- 
tioned, in vieW of what was said in other parts of the charge, cannot 
be regarded as a material error, such as would warrant a reversai. 

Complaint is also made because the lower court charged the jury, 
in substance, that in large railroad yards, where there is much traffic 
and many employés, a railroad company is required to exercise more 
diligence and keep its tracks in better condition than it would out in 
the çountry ; but we hâve been imable to discover any material error 
in this instruction. The court obviously meant that in railroad yards, 
where trains are made up and much switching and coupling are done, 
a railroad company ought to exercise greater care in keeping the 
space between its ties filled up, and the ground level and free from ob- 
structions or pitfalls, than in other places along its line, where there is 
less occasion to make couplings. As thus understood, — and the in- 
struction is not fairly susceptible of a différent interprétation, as ap- 
plied to the facts of this case, — it was correct. 

In andther part of the charge the lower court said, concerning the 
plaintiff : "If he was careless himself,' — if the want of attention to his 
own safety contributed in any considérable degree to his injury, — the 
railroad company is not liable ;" and this statement of the law forms 
the subject-matter of another exception, which would hâve been ten- 
able were it not for the fact that the court in the same connection 
specified thé pàrticular acts which would amount to cpritributory nég- 
ligence and preclude the plaintiff from recovering; telling the jury, 
in substance, that an employé cannot recklessly and unnecessarily 
expose himself to danger, and then recoVer for an injury to which 
said exposure contribute 1; that "if the plaintiff had no business to 
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get on that footplate [meaning, of course, the stirrup which gave 
way], but his duty was to jump on the back step, or the step back of 
the engine, which was wider and more suitable for a man to jump on, 
then it is imraaterial whether the plate in front was securely fastened 
or not." We are of opinion that this statement by the trial judge 
sufificiently advised the jury of the nature of the acts which, if com- 
mitted by the plaintiff, would amount to contributory négligence, to 
prevent the instruction which is criticised from misleading the jury, 
and to deprive the exception which is now under considération of 
any merit. 

In the course of the trial a witness for the plaintiff, who had testi- 
fîed that the step on the pilot was loose three or four days before the 
accident, and that he had warned one of his fellow brakemen not to 
step on it, was asked whether he saw the step the morning after the 
accident; and he replied that he went down the next morning and 
looked at the engine, and the pièce had been removed. The défendant 
Company objected to the latter part of this answer on the gênerai 
ground that it was "incompétent, irrelevant, and immaterial to any 
issue in the case," and an exception was saved. It is manifest, we 
think, that this question was not asked by counsel for the plaintiff 
with a view of showing that the alleged defect was repaired by the 
master after the accident had occurred, which class of testimony is 
generally inadmissible. Counsel obviously had no such purpose in 
view. The witness was asked if he saw the step the morning after 
the accident, evidently with a view of inquiring further what condi- 
tion it was then in; and he replied casually that the morning after 
the accident it had been removed, which may hâve meant that it was 
torn off when the plaintif? stepped on it, and was not on the pilot 
the next morning. Besides, the court instructed the jury that if any 
évidence had been introduced showing that subséquent to the acci- 
dent the défendant repaired the step on the pilot, or filled in the spaces 
between the ties, such testimony should not be considered by the jury 
as any évidence that such action should hâve been taken before the 
accident occurred. It is clear, therefore, that the exception last speci- 
fied is of no moment, and should be disregarded. 

Several other exceptions were taken during the trial, and are em- 
braced in the assignment of errors, ail of which hâve been considered, 
and found to be without merit. Most of thèse exceptions hâve not 
been argued by counsel, but our attention has simply been directed 
to them in the brief. The case seems to hâve been fairly and thor- 
oughly tried. The instructions, in ail material respects, w^e as 
favorable to the défendant as could hâve been desired, except that 
the court declined to withdraw the case from the jury, holding that 
there were issues of fact in the case which ought to be determined 
by the jury ; and in this respect its action was right. 

The judgment below is accordingly aflBrmed. 

SANBORN, Circuit Judge (dissenting). The alleged causes of ac- 
tion in this case were the failure of the railroad Company to exer- 
cise ordinary care to properly ballast its tracks, and to inspect and 
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keep the step on the bottom of the cowcatcher in repair. In regard 
to tîiese içubjeçts the court below instructed the jury in three différ- 
ent plajÇjss ipits charge tha.t the law imposed upon the railroad Com- 
pany tb^'absplute duty to furnish its employés a reasonably safe place 
to work, and reasonably safç machinery with which to discharge their 
duties. iliese three déclarations, one of which wàs delivered early 
in the charge, one wben the court had delivered about one-third of it, 
and the last near its close, read in this way : 

(1) "What It owes to Its employés is to fumish machinery In a reasonably 
safe conaitlon, and a reasonably safe place for the servant to work In 
the discharge of his duties. A failure to do so makes the company llable 
In damages for any injuries sustalned by the servant whlle in the dis- 
charge of hls duties, if the servants owa acts or négligence do not con- 
trlbute to the accident." 

(2) "Now, as to the condition of the track where the accident occurred; 
if the railroad company falled to keep the track In a reasonably safe condi- 
tion, and by reason of that failure the plaintiff, by no négligence of hls 
own, sustâined the Injury complalned of , then It is Uable." 

(3) "I want to state this: It is the duty of a railroad corporation, or 
any other employer or person, especlally where there Is machinery, as I 
told you at thé start, to fumish reasonably safe appllances to its employés; 
otherwlse It is liable." 

Hère were three erroneous déclarations of the law controlling the 
rights of the parties in this litigation. They were not trivial and 
inadvertent mistakes in the use of words or terms, but solemn and 
thoughtful déclarations of the rule of law which the court clearly in- 
tended should control, and which doubtless did govern, the jury in 
its délibérations. That they were erroneous, the foUowing authori- 
ties demonstrate: Railroad Ço. v. Holloway (C. C. A.) 114 Fed. 
458; Railway Co. v. Jarvi, 3 C. C. A. 433, 435. 43^, 53 Fed. 65, 67, 
68; Gowen v. Harley, 6 C. C. A. 190, 197, 56 Fed. 973, 980; Rail- 
way Co. v. Linney, 7 C. C. A. 656, 660, 59 Fed. 45, 48 ; Railroad Co. 
V. Needham, 16 G. C. A. 457, 459, 69 Fed. 823, 825; Railroad Co. 
V. Johnson, 2^ C. C. A. 367, 368, 81 Fed. 679, 680 ; Railroad Co. v. 
Myers, 11 C. C. A. 439, 63 Fed. 793; Id., 22 C. C. A. 269, 76 Fed. 
443. The presumption is that error produces préjudice. It is only 
when it appears so clear as to be beyond doubt that the error chal- 
lenged did not préjudice, and could not have prejudiced, the complain- 
ing party, that the rule that error without préjudice is no ground for 
reversai is applicable. Railroad Co. v. Holloway (C. C. A.) 114 
Fed. 458; Association v. Shryock, 20 C. C. A. 3, 11, 73 Fed. 774, 
781 ; Railroad Co, v. McClurg, 8 C. C. A. 322, 325, 326, 59 Fed. 
860, 8^3 ; Deery v. Cray, 5 Wall. 795, 807, 808, 18 L. Ed. 653 ; Smith 
V. Shoemaker, 17 Wall. 630, 639, 21 L,. Ed. 717; Moores v. Bank, 
104 U. S. 625, 630, 26 L. Ed. 870; Gilmer v. Higley, iio U. S. 47, 
50, 3 Sup. Ct. 471, 28 L,. Ed. Ç>2; Railroad Co. v. O'Brien, 119 U. 
S. 99, 103, 7 Sup. Ct. 118, 30 E. Ed. 299; Mexia v. Oliver, 148 U. 
S. 664, 673, 13 Sup. Ct. 754, 37 L. Ed. 602 ; Railroad Co. v. O'Reilly, 
158 U. S. 334, 337. 15 Sup. Ct. 830, 39 E. Ed. 1006; Peck v. Heu- 
ricb, 167 U. S. 624, 629, 17 Sup. Ct. 927, 42 L. Ed. 302. 

It is true that, while the court gave the erroneous rule of law to 
the jury three times at three différent places in its charge, it also gave 
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the true rule once. But this neither extracted the error, nor proved 
that this error could net hâve prejudiced the railroad company. The 
presiunption, as we hâve seen, is that this error of law did produce 
préjudice, unless the contrary clearly appears beyond doubt. It can- 
not so appear, either beyond doubt or by a prépondérance of évi- 
dence, where the court repeats the error twice, and gives the true 
rule but once. Where two contradictory rules are given to the jury 
by the charge of the court for their guidance in determining the cru- 
cial issues of a controversy, as in the case at bar, it is impossible for 
an appellate court to ascertain or to know by which the jury were 
governed in their décision of the issues, and the presumption that error 
produces préjudice must prevail. The vice of a wrong rule is not 
extracted by giving a right rule, because it is impossible to tell which 
influenced the jury. Railway Co. v. Needham, 3 C. C. A. 129, 147, 
52 Fed. 371, 377; Railroad Co. v. Farr, 6 C. C. A. 211, 216, 217, 
56 Fed. ^4, 1000. 

There was another error in the charge. It consisted in the instruc- 
tion that the négligence of the plaintiff was a bar to his recovery if 
that négligence contributed in any considérable degree to his injury, 
when the law was that it constituted a bar if it contributed in any 
degree. On account of thèse palpable errors in the charge of the 
court, the judgment below should be reversed, and a new trial should 
be directed. 
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(Circuit Court of Appeals, Elghth Circuit Aprll 21, 1902.) 

No. 1,642. 

1. Bankkuptct — E0ME8TEAD Exemption — Change duking Fodk Months' 
Pbriod. 

The bankmptcy law does not affect the rights of an insolvent debtor, 
ânring the 4-inonths perlod prier to his bankruptcy, wlth respect to his 
exemptions, and under the laws of Kansas he may change his home- 
stead during that time by abandoning one, and removing to and clalm- 
Ing another more valuable, where it Is done in good faith, and wlthout 
fraud. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

J. S. Dean (L. F. Keller and Eugène Hagan, on the brief), for ap- 
pellant. 
Frank L. Martin (George A. Vandeveer, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an appeal in a bankruptcy pro- 
ceeding. The facts out of which the controversy arises are thèse: 
On March 23, 1900, varions creditors, including the appellees, filed 
an involuntary pétition in bankruptcy against Adam Huenergardt, 
the appellant, in virtue of which he was adjudicated a bankrupt on 
April 20, 1900. The appellant was a tinner by trade, and followed that 
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calling. He ^Iso had a gênerai store in the village of Durham, Ma- 
rion county, Kan. At thé timé of his adjudication in bankruptcy, 
he owned a house and two lots in the town of Hillsboro, Marlon 
couiïty, Kan., and in making a statemënt of his finahcial conditit>n 
to the John S. Brittain Dry Goods Company on January 17, 1900, 
he described this latter prdperty as his ïûmestead. He also owned a 
storebjiiilding in the town of Hillsboro, and also a building in which 
he trànsacted business in the village of Durham, Marion county, 
Kan» He also owned the N. W. ^ of section i, township 18, range 
I E., in Marion county, Kan., which was a farm. He purchased this 
ïarm in 1898, but in making the statemënt of his financial condition 
on Janiiary 17, 1900, he did not allude to the farm as forming a part 
of his âssets, because the record title to the farm was at that tjme 
vested in ope Bartel, who held the légal title thereto to indemnify him 
(Bartel) as surety upon à note in the sum of $900, which had been 
executed by the appellant as principal. Up to the ï2th of March, 
1900, he owed, on this note, about $500, which was then paid, and 
Bartel conveyed the property to him by a quitclaim deed. Some time 
in January, 1900, the appellant moved from the house in the town 
pi Hillsboro, which he had described as his homestead, to the village 
of Durham,' and lived, until a few days prior to March 12, 1900, in 
a rented house in that village, but two of his children, as it seems, 
continued to live in the Hillsboro house. Some time during the 
winter of 1900, the appellant leased the aforesaid farm, for the period 
of one year from and after March i, 1900, to a tenant, and two or 
three days prior to March 13, 1900, jie, made an arrangement with 
this tenant to occupy three rooms of the house, which was situated 
on the farm, aiid moved into the same with his faniily and a part of 
his furniture, with the intention, as, he testified, of making the farm 
his homestead. After moving to the farm with his family, he con- 
tinued in business in the town of Durham, but went to his home on 
the farm at night, save on a few occasions when he spent the night 
at his former place of abode in the village. After the appellant was 
adjudicated a bankrupt, he claimed the farm, on which he had taken 
up his résidence in the manner aforesaid, as his homestead, and de- 
manded of the trustée that it should be set aside to him as exempt. 
The trustée denied this request, and on exception taken to such ac- 
tion, the matter came before the district court for adjudication, which 
approved the action of the trustée, after referring the matter to a 
référée to hear the testimony. Thereupon, the bankrupt prosecuted 
an appeal to this court. The question which arises upon the appeal 
is whether, at any time within four months precedirig the institution 
of bankruptcy proceedings, the bankrupt had the right to abandon 
one homestead, which he occupied, and take up his abode on another 
pièce of property, which he owned, and claim that as his homestead. 
Section 6 of the bankrupt act déclares, with respect to exemptions, 
that "this act shall not afïect the all<bwance to bankrupts of the ex- 
emptions which are prescribed by the state laws, in force at the time 
of the filing of the pétition, in the state wherein they hâve had their 
domicile for the six months, or the greater portion thereof, imme- 
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diately preceding the filing of the pétition ;" so that the right pi the 
bankrupt to exemptions is to be determined mainly by the exemption 
laws of the state of Kansas and the décisions thereon, the bankrupt 
having his domicile in that stàte. Thèse laws are libéral in their pro- 
visions, and the courts of that state hâve construed them with great 
liberality. For example, in Gilworth v. Cody, 21 Kan. 702, where 
the owner of an 8o-acre tract of vacant land had begun to dig a cellar 
with a view of erecting a house, but had never lived on the land, and 
before he had lived on it an attachment was levied on it, it was hèld 
that the owner could claim it as a homestead, notwithstanding the at- 
tachment, since it appeared that he had bought it with a view of 
making it his home. It is also held, in that state, that the use of 
property that is not exempt from exécution, to procure a homestead, 
even when one is insolyent, is not a fraudulent act as respects his cred- 
itors, because that which. the law expressly sanctions and permits 
cannot be a légal fraud. Sproul v. Bank, 22 Kan. 336. It was also 
conceded, in the opinion of the lower court, that, imder the laws of 
Kansas, when an exécution is issued against a debtor he may move 
upon land which he owns, with a view of saving it as a homestead, 
if he acts in good faith for that purpose, and occupies it before the 
actual levy of the exécution. This court, also, in the case of Bank 
V. Glass, 25 C. C. A. 151, 79 Fed. 706, held that an insolvent debtor, 
under the laws of the state of Kansas, may dispose of property which 
is not exempt from exécution, and with the proceeds purchase a home- 
stead, and hold it exempt from his creditors. Such conduct on the 
part of an insolvent debtor, if the case discloses nothing more than 
the acquisition, in good faith, of a homestead with property or the 
proceeds of other property which is not exempt, is not fraudulent, be- 
cause one who thus acts does no more than the homestead laws of 
the state permit and encourage him to do. Such being the rights 
which the laws of that state confer upon an insolvent debtor, we can 
conceive of no sufficient reason why a person who occiipies one pièce 
of property as a homestead may not, within four months preceding 
the institution of bankruptcy proceedings, abandon that property, and 
take up his abode upon another pièce of property which is more valu- 
able or more eligible as a homestead, provided he acts in good faith. 
The bankrupt law does not, during the four-months period, disable 
persons from exercising any of the rights which local exemption laws 
confer. The fact that the homestead last chôsen by the appellant 
may hâve been more valuable than the first is not material, because, 
as before shown, he could hâve appropriated property which was not 
exempt to the purchase of a homestead, and in that event his cred- 
itors would hâve no right to complain. We hâve not overlooked the 
authorities which seem to hâve been relied upon below in denying 
to the bankrupt the exemption which he claimed, namely, In re 
Wright, 30 Fed. Cas. 660, 8 N. B. R. 430, and In re Boothroyd, 14 
N. B. R. 223, 230, 3 Fed. Cas. 892. Neither of thèse cases seems 
to us to sustain the decree below. In the first of thèse cases it ap- 
peared that an insolvent debtor, two weeks before proceedings in 
bankruptcy were instituted, sold or mortgaged his homestead fo.' 
116 F.— 8 
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câshi not'accbiintîng Ï6r thé proceeds; and that he moved with his 
fajjiily into a stqife/ whîch h'e usèd for business pufp6s;ès, and clàimed 
that as a homêstéaid. It vV^S lleid that under thèse circumstances the 
bankrùpt was nbï entitled t'd sKift his hbiriestead, bat the décision pro- 
ceeded upbn thé theôfy thaï'thfe bankrupt's conduct was fraudulent 
in that he, had SQld or mort^agiéd his real homestead, and had pock- 
eted the proceéds, âind had alSO, Very shortly befdre his failure, made 
vèîry l3,fçe puriihasM, and hiad obtained crédit on the strength of his 
owRcrshap pf thè T)U^Ae^ prpperty which he attempted to hold as eX- 
ejiipt, In the bther casé, onfe member of a firm had taken firm money, 
td the aniquiit of $2,250, thrèe days before the bankruptcy of the firm, 
and with ijhpit raoney had piirchaâed a pièce of property whichi he 
dainied as 4 hbmestead.' It '^às held that partnership funds could 
not be thus taken, aiid uSed tb puirchase a homeétead, by one member 
of a firm. That casé, howeyer, contains a rèfeirence to the case of 
O'Donnell V,. Segar, 25 Miçh. 367, in Which the suprême court of that 
State held, as the courts pf Kansas hold, that an insolvent person 
can lawfuUy .dispose of pt'ppeï'ty which is subject to exécution, and 
use the pi:bpeeds tp pur<ihase à homeStead. It also contains a référ- 
ence to anpthéî' rase (Jtirre fienïcël, 2 Sawy. 3P5, il Fed. Cas. 1124), 
in whiçh it waiheld that, Uiider the laws of the state of California, 
an insolvent débtbr may lawfùUy dévote monéy, which is not exempt, 
to the payiçent, of a deot whiçh is a lien upon his homestead, and that 
his creditors $àve no right to çompiain; also, that a person, at any 
tinje before the lien of a jugeaient has attacbed to property, may law- 
fuUy déclare a homestead thereih. In this case, it appears that the 
bankrùpt acqijireâ the farm t^ë years before he became a bankrùpt, 
and had paidlotthe same; that, îri making the s'tatement of his assets 
on January i^, ,1900, he did iilot' schedule the farm as a part of his 
assets, for the;j)iirpose of pbtàimng crédit; and thât no one sold hirii 
aiiy goods, pr e^ftended tP him any crédit, on thè fâith of lus owner- 
ship of the farrij, so far as t|ié' présent record discloses. Under thèse 
circumstances,, we are constrained to hold that he had the right, even 
as late as Marcb 1^, 1900, to abandon 5ne homestead, ànd take up his 
abode on the farm, and claim that as exempt. 

It foUows, théfefore, that the order of the lower court was erro- 
neous, and t% same is hereby reversed, and the cause is remanded 
to the lowér <:C>iirt, with dil-ectionS to allow the exemption Which was 
claimed by the bankrùpt. 
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In re STONB. 
(District Court, B. D. Arkansas, W. D. May 20, 1902.) 

1. Bankruptcy — Exemptions — Construction of State Statutes. 

In determining the rights of bankrupts to exemptions, courts of bank- 
ruptcy are bound by the construction placed on the Statutes of the state 
by its hlghest court. 

2. Same—Hombstead— Arkansas Laws. 

Under tlie décisions of the suprême court of Arkansas, which glve 
a libéral construction to the homestead laws of the state, a bankrupt 
who, at the time of his bankruptcy, resided with hls family in a portion 
of a building owned by him, and chiefly occupled for business purposes, 
Is entitled to hold such building exempt as a homestead where It does 
not exceed the statutory Umit of value. 
S. Same— Fraud to Dbfbat Homestead Right. 

The fact that a bankrupt remoTed, with hls family, into a building 
owned by him, after he became insolvent, and in contemplation of 
bankruptcy, does not defeat bis rlght to claim hls homestead exemption 
in the property. 

In Bankruptcy. On review of décision of référée. 
The facts necessary for a détermination of the issues involved, as 
found and certified by the référée, are as foUows : 

"The bankrupt claims as exempt, as his homestead, lots 6, 7, 8, 9, and 10, 
in block 14 In the town of Casa, Ark. The lots are in the business part of 
the town, and there is on them a wooden building 44 feet wide and 100 
feet long, and In the southeast corner of this building a room 20 by 60 feet; 
ail being under one roof, and divided by a frame partition. Entrance to this 
room was from the store, and also from the street The entire building 
was ereeted by the bankrupt in 1901, and the large room was used by him 
exclusively as a storehouse, and the smaller room rented ont by him, and 
was used at one time as a biUlard hall, and, up to the time he moved In, 
as a restaurant On December 14, six days before hls failure, and in con- 
templation of bankruptcy, he moved hls family, whlch up to that time had 
resided in a rented dwelllng house in another part of the town, into the 
smaller room, making It the home of his family, whlch consists of himself, 
wife, and six children. Until he moved into this room, there was no efCort 
to impress this property with the homestead charaeter, though, when bullt, 
the bankrupt stated that he intended the buildings for a store and a home 
to llve in. At the time the debts due from the bankrupt were contracted, 
no part of the premises was used as his homestead, and from the chàracter 
and arrangements of the buildings, until he moved Into it, the référée flnds 
the buildings were primarily intended for business purposes, to the exclusion 
of a home for the family, and that the bankrupt had no other homestead." 

J. G. Wallace, for the bankrupt. 

John M. Moore and W. B. Smith, for the trustée. 

TRIEBER, District Judge (after stating the facts). The right to 
exemptions under the bankrupt law depending solely on the statutes 
of the state, the natioiial courts are bound by the construction of the 
statutes by the highest court of the state. Bank v. Glass, 25 C. C. 
A, 151, 79 Fed. 706; Steele v. Buel, 44 C. C A. 287, 104 Fed. 968; 
Richardson v. Woodward, 44 C. C. A. 235, 104 Fed, 873. 

While there is an irreconcilable conflict among the décisions of the 
highest courts of the various states as to th© proper construction 

T 2. See Homestead, vol. 25, Cent Dig. $ 54. 
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of the homestead laws, a careful analysis of the authorities shows that 
this différence of views dépends solely upon the fact whether the court 
has adopted a libéral or strict construction of the exemption laws. 
In Arkansas, it is the settled rule that the homestead exemption laws 
shall be liberall^ construed. As early as 1867, the suprême court of 
the statè,'in Wassell v. Tunnah, 25 Ark. loi, adopted that rule, and 
it has been followed ever since. In that case, Mr. Justice Compton, 
delivering the unanimous opinion of the court, said : 

"It was an enlightened public poUcy, looking to tlie gênerai welfare as 
well as to that of the Individual citizen, which dîctatèd the passage of the 
homestead act; and the obvlous intent of the act is to seçure to every house- 
holder, or head of a family, a home, a place of résidence, whlch he may 
improve and make comfortable, and where the family may be sheltered, and 
live bejfond the reach of those flnancial mlsfortunes whlch even the most 
prudent' and sagacfous cannot always avold; and the better to effeetuate this 
Intent, and. thereby promot^ the prosperlty of the state, as well as the 
IndependenCe 6f thé citizen,' lib limitation as to Talue Is flxed upon the home- 
stead. ïhe splendid mansion and the humblest cabin stand upon the same 
légal footing — each is the home of the citizen, as he has it; and as sueh the 
law protects It The act, ttièn, being reniedlal, and such being its spirit and 
Intent, the iarrow and llteial' construction eontended for by the eounsel for 
the appellant cannot be adopted ccinslstently with the established rules of 
law applicable in such cases." 25 Ark. 103, Gainus v. Cannon, 42 Ark. 
503-515. 

Applying this rule to, the facts of the case at bar, there is no 
difîficulty to reach a correct conclusion. The bankrupt, at the time 
the pétition was filed, and ever since, has occupied a part of the pr ém- 
ises claim^d'- as exempf'âs his home, living there with his family, 
^nd having n<i^ other home." lïow short a time he occupied the prem- 
ises assuch ai home is immaterial, as long as he actually occupied 
the premises (as his home at the time the rights of the creditors or 
trustée iiî binkrùptcy aocfued. The fact that the premises are used 
principaUy'^g'.a'storehouse does not deprive the debtor's family of the 
right of honjëstèad. Klenk v. Knoble, 37 Ark. 298 ; Gainus v. Can- 
non, 42 Arki 503; Berry v. Meir, (£ S. W. 439, 70 Ark. , decided 

by 'the su^eitte court of Arkansas in January, 1902. In Klenk v. 
Khoblfe, supra, the facts were that the debtor claimed as ' exempt 
several lots lying contiguous in one blôck. He was a stone mason, 
and aiso a brewer. On the premises, he had erected a small dwelling 
house occupying one lot, and the brewing house occupying some of 
the other lots. The family liyed in the dwelling house, but the debtor 
slept frequently in the brewery, not for want of room in his house, 
but on account of his business, and because he did not live pleasantly 
with his wife. tJpon thèse facts, thç court held that the entire prem- 
isps, including the brewèry, constituted a homestead, and was exempt 
îfbm seizùre iând sale iùnder exécution. In Berry v. Meir, supra, 
tjje facts were that theidebtor pUrchased one-third of a town lot on 
whîch was â^.^torehouse, in which he conducted a retail business. 
Subsequently |ie;purchased the other two-thirds of the lot, erected a 
dwelling h'ôusë thèreon, and used it for résidence purposes; the two 
parts or the lot being separated by a fence. Upon thèse facts, the 
court held that the entire lot was çxempt as the homestead. In its 
opinion the court say: 
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"ïhere are décisions by courts ot other States to the effect tliat such a 
storeliouse, entirely separate from tlie résidence of the owner, and not used 
as an appurtenance or convenience of the dwelling house, Is not a part of 
the homestead, but a majority of the judges are of the opinion that this 
court is committed to a différent vlew of the law. In Gainus v. Cannon, 42 
Ark. 504, Mr. Justice Eakin, speaking for the court, said: 'It Is a strange 
and Irrational Idea, sometlmes advanced, that a man ought to lose his home- 
stead as soon as he attempts to make any part of It lielpful In family ex- 
penses.' " 

To the same effect, see Rush v. Gordon, 38 Kan. 535, 16 Pac. 700; 
In re Ogburn's Estate, 105 Cal. 95, 38 Pac. 498; Orr v. Shraft, 22 
Mich. 260; Groneweg v. Beck, 93 lowa, 717, 62 N. W. 31 ; McDou- 
gall V. Meginniss, 21 Fia. 362 ; Lamont v. Le Fevre, 96 Mich. 175, 
55 N. W. 687; Corey v. Schuster, 44 Neb. 269, 62 N. W. 470; Parisot 
V. Tucker, 65 Miss. 439, 4 South. 113; Palmer v. Hawes, 80 Wis. 
474, 50 N. W. 341. Even if the homestead consists of two tracts, 
which only corner with each other, and on one of which the dwelling 
house is located, both tracts may, under the laws of Arkansas, be 
claimed as a homestead, if they do not exceed the légal area and 
value. Cléments v. Bank, 64 Ark. 7, 40 S. W. 132, 62 Am. St. Rep. 
149. It is, therefore, the estabHshed rule of the state that premises 
in part occupied for business purposes may still be claimed as exempt 
as a homestead under its laws. 

Does the fact that the bankrupt made the premises bis homestead 
when he knew that be was insolvent, and in contemplation of bank- 
ruptcy, constitute such a fraud as to deprive hîm and his family of the 
benefit of the exemption laws ? In determining this question, it must 
be remembered that the object of the homestead exemption, under 
the laws of this state, as declared by the suprême court, is "to secure 
to every head of a family a home and place of résidence, which he 
may improve and make comfortable, and wbere the family may be 
sheltered, and live beyond the reach of those fînancial misfortunes 
which even the most prudent and sagacious cannot always avoid." 
25 Ark. 103. A fraudulent conveyance of the homestead does not 
cause the debtor to forfeit it. Bennett v. Hutson, 33 Ark. 762; 
Turner v. Vaughan, Id. 454; Carmack v. Lovett, 44 Ark. 180; Bogan 
V. Cleveland, 52 Ark. roi, 12 S. W. 159, 20 Am. St. Rep. 158; Bl)^he 
V. Jett, 52 Ark. 547, 13 S. W. 137; Pipkin v. Williams, 57 Ark. 242, 

21 S. W. 433, 38 Am. St. Rep. 241. If a debtor, while insolvent, may 
take property not exempt, and invest it in a homestead, and hold that 
as exempt, is he not clearly entitled to appropriate property owned 
by him for his homestead, by moving his family into it, and using it, 
when insolvent, as a family dwelling? That the former may be done 
is settled by numerous décisions. Chase v. Swayne, 88 Tex. 218, 30 
S. W. 1049, 53 Am. St. Rep. 742; Cipperly v. Rhodes, 53 111. 347; 
Jacoby v. Distilling Co., 41 Minn. 227, 43 N. W. 52 ; Sproul v. Bank, 

22 Kan. 336; O'Donnell v. Segar, 25 Mich. 367; Kelly v. Sparks 
(C. C.) 54 Fed. 70. This rule has been recognized in this court by 
Judge Caldwell in Backer v. Meyer (C. C.) 43 Fed. 702, and by the 
circuit court of appeals for the Eighth circuit in Bank v. Glass, 25 C. 
C. A. 151, 79 Fed. 706. In the last case, Judge Sanbom, in delivering 
the opinion of the court, says : 
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"If he takes property not exempt from Judlclal sale, and applies It to thls 
pui^ose, he merely a^'àlW Ulmseif of a plain provision of the constltutioa or 
the statute enacted for the beneflt of hlmself and hls famlly. He takes 
nothlng from hls creditois, by thls action, In whieh they hare any vested 
rlght • • * Nor eftn the use of property that Is not exempt from 
exécution to procure a homestead be held to be a fraud lipon the creditors 
of an insolvent . debtoF, liecause that vrhlcb the law expressly sanctions and 
permltscanndt be a légal fraud." . ; 

And Judge Câldwell, in Backer v. Meyer, supra, said: 

"The homestead of the défendants was purchased by Meyer, after hls In- 
solteney, In the name of hls wife, bût thls fact does not make It any the 
less the famlly homeste£(.â. If Meyer had purchased the homestead in hls 
own name, it would, under the constitution and laws of the state of Arkansas, 
hâve been exempt, and thé creditors were not, therefore, defrauded or prej- 
udiced by the fact that It was purchased in the name of the wife." 

In Re Wright, 3 Biss. 359, Fçd. Cas. No. 18,067, and in Re Lam- 
mer, 7 Biss. 269, Fed. Cas. No> 8,031, différent conclusions were 
reached by; the court, but this court is concluded by the décisions of 
the highest court of thisj -state and those of the United States circuit 
court of appeals for the Éighth circuit. 

The conclusion is that the bankrupt is entitled to claim the prem- 
rses as exempt, they cpnstituting his homestead under the provisions 
of the constitution and laws of the state of Arkansas. 

Since the foregoing opinion was prepared, the identical question 
has been dedded by the United States circuit court of appeals for this 
circuit [Eighth] in Huènerg^rdt v. Dry Goods Co., 116 Fed. 31, and 
the same conclusion reached. 



In re WYLY et al. 
(BlBtrict court, N. D. ïexfts. June T, 1902.) 

'■' No;"2ei. ■ ' 

1. Bankhoi*tot— RiGHT TO Prçvh Claim— Indorsbe of Negotiablb Papbr. 
Thë banlabuptcy act does not change the rights of Indorsees of nego- 
tiable Instruments, aiid a bànk which. In the ordinary course of business 
and in good f aith, dlscounted for a customer a note of a thlrd party, 
' indorsed by the customer, may prove the same as a debt against the 
estate of the inaker on his subséquent bankruptcy, notwlthstandlng the 
tact that the pajee ahd Indorser had recelved préférences fr;ôm the 
banlirupt whieh he WOuld hâve been required to surrender before he 
could hâve provéd the note. 

In Bankruptcy. On certifîcate from référée. 

R. W. Flourrioy, for State Nat. Bank. 
Davis & Cocke, for trustée. 

MEEK, District Judge. The référée certifies that the fîrm of Wyly 
& Wyly were adjudged iilvoluntary bankrupts on a pétition filed by 
creditors on the I4th day of November, 1901 ; that the State National 
Bank of Ft. Worth fil^d alnd had allowed its proof of debt based on a 

T 1. See Bankruptcy, vol 6, Cent. Dig. $ 498. 
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promissory note for $563.60. The record shows this note to hâve 
been executed on the 22d day of October, 1901, by Wyly & Wyly, and 
delivered to the Carter-Battle Grocery Company, in whose favor it 
was made. On October 26, 1901, the grocery company transferred 
this note by indorsement to the bank. The trustée of the bankruptcy 
estate filed a contest of the claim of the bank on the foUowing grounds : 
That the claim was really that of the Carter-Battle Grocery Company, 
and the bank was acting for and in its behalf ; that the grocery com- 
pany had received certain préférences which it should be required to 
return before the allowance of this claim ; and that, in any event, the 
bank should be required to look first to the grocery company for its 
money before being permitted to file its claim against the bankruptcy 
estate. 

The State National Bank answered the contest, and alleged that the 
promissory note was acquired by it before the filing of the pétition 
in bankruptcy against Wyly & Wyly, by purchase from the grocery 
company ; that the bank paid a valuable considération in cash for the 
note, and that the same was regularly indorsed and transferred to it 
by the grocery company, whereby it became the owner thereof ; that it 
had no notice or information of any rights or claims on the part of the 
makers thereof against the payée, or of their relations and dealings 
with the payée ; that it took the note in good faith by purchase as 
aforesaid, for a valuable considération, before maturity, in the ordinary 
course of its business as a banking corporation discounting commer- 
cial paper; and it asks that this claim against the bankrupt estate of 
Wyly & Wyly be permitted to stand according to the proof already 
made. Proof was adduced before the référée on the issue thus made, 
and he permitted the claim of the bank to stand as proved, and the 
trustée asked for this certifîcate. 

It is admitted in the record that the grocery company, the indorser 
of the note, had received large payments from Wyly & Wyly, bank- 
rupts, during their insolvency, and in event this note had remained the 
property of the grocery company it could not hâve been proved up by 
it without having iîrst made a surrender of the preferential payments 
received largely in excess of the face of the nqte. The contention of 
the trustée to the efifect that the note was in fàct the property of the 
grocery compa'hy, and that the bank was simply filing it in its name to 
aid the grocery company in rendering it possible for the latter to col- 
lect the note without a surrender of preferential payments received by 
it, is not supported by any évidence whatever. On the other hand, it 
is shown that the note was indorsed by the grocery company, and 
transferred to the bank before maiturity, and in the due course of the 
bank's business in discounting paper for its customers. The évidence 
fails to disclose that the bank had knowledge of the insolvency of 
Wyly & Wyly or of the relations existing between Wyly & Wyly and 
the grocery company. It is true the bank has since the insolvency of 
Wyly & Wyly practically agreed to fîrst look to the bankruptcy court 
for the payment of the note, and to hold the grocery company only 
for that portion which is not paid out of the dividends arising from the 
bankruptcy estate. This fact cannot, without other and additional cir- 
cumstances, which are wholly lacking, support a finding of collusion 
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and frayd as existing betjveçn the grocery company and the bank with 
relation to the transfei-, 6f this negotiable instrument. 

The-4rûstee, failing to show that the note was the property of the 
grocery Company, seeks to enforce against the clàim of the bank the 
equities iSfiiich would bave existed by virtue of the provisions of the 
bankfiibtcy act in favor of the estate of the bankrupts against the 
grocery cï)mpany, the original pàyeè pf the note. The ri^hts of a pur- 
chaser or'hbldér of a negôtiâble instrument who has taken it bona 
fide, for à yaluable considera!tion, in the ordinary course of business, 
before due, without notice, are not affeçted by the equities existing be- 
tween the antécédent parties. This p'i'oposition is too well settled to 
need the citation of authorities for. its support. The bankruptcy act 
does not by its tetms altèr the rights' of the indorsee of negotiable 
instruments, and so they exist jiist as before its enactment. In this 
case to permit the equities that would bave obtained against the 
grocery Company to be interpôsed against the bank would be to radi- 
cally départ from those rules which hâve long controUed the inter- 
change of commercial paper. It would be a departure which could 
ohly be jùstified by plain provisions of law. That the grocery com- 
pany, by a timely indorsement and discounting ofthis paper to the 
bank, hàs been enabled tp secùre its whole debt to the discomfiture of 
the other Çreditors, and to possibly sûcçessfully évade the efifect of the 
bankruptcy acit relating to préférences, does not warrant a conclusion 
contrary tp ail authority. 

The wisdom of vouchsafing to the indorsee of negotiable paper the 
high degree pf security ilbw almost uniformly observed by the courts 
is made tnariîfest by tracing the différent ruHngs on th& subjéct, and 
their efifect xipoii crédit and comniérce. While it is right to scrutinize 
carefuUy evéry circumstance in a tràtisaction of this character for évi- 
dence of mala fides, yet a judge should not be led by considérations 
of expediency to léave the beaten tracks of law and précèdent. 

The ïuling of the référée in permitting the claim to stand is afi&rmed. 



STNNOTT V. CUMMINGS. 
(Circuit Court, D. New Jersey. Aprll 24, 1902.) 

1. CONSTRUCTrVK TRUST— SALB 01" CORPORATION— SKCpBT PATMBNT OV BONTJS 

TO Onk StockSolder. 

A stockholder In a corporatioïi, who Joins wlth the other stockholders 
in a contract for the sale of ail the stock and property of the corpora- 
tion as an entirety, cannot lawf ully, by a secret agreement with the 
purchaser, secure and retaln' for his own beneflt an addltional sum, and 
he can be requlred to accoUnt to his fellow. stockholders for a siim so re- 
ceived. Bristol v. Scranton, 57 Fed. tO, distingnished; 

9. ASSDMPBIT— GrOCNDS FOlt AclilON— MoNBY RbcBIVED. 

Where, In such case, the (nterest of each stockholder In a sum so re- 
ceived can be deflnltely deteglïilned without an accounting, anothep 
stockholder maymaintalni an; action in assumpsit to recover his share 
as money bad ànd recelVed to his use. 

H 2. See Corporations, vol. 12, Cent. IMg. | 72a 
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At Law. On motions by each party for thç court to direct a ver- 
dict. 

Action on contract, and déclaration in the common counts in assumpsit. 
At the trial It was shown that the plalntifE and défendant, with one Graham, 
were the owners of the stock of the Atlantic Match Company, a corporation 
o£ New Jersey; Synnott ownlng three-eighths, Cummlngs three-eighths, and 
Graham two-eighths. They were approached by one Eaton, a promoter of 
the National Match Company, -Who deslred to buy ont the Atlantic and made 
an ofEer for it; his offer belng to taUe tlie entlre stock of the company, 
giving in exchange §500,000 of preferred stock and $250,000 common of the 
proposed National Match Company. In tlie negotlatlons plalntlff and de- 
fendant acted together for themselves and for Graham, whom Synnott repre- 
sented. Unknown to the plalntifE, the défendant made a prlvate bargain 
with Eaton, by which, if the transaction went through, he was to hâve 
$200,000 In cash for himself, regardless of what was pald to the others. 
Thls was redueed to writlng as foUows: ,i 

"July 19, 1901. 

"Mémo, of agreement between J. E. Cummings, of the Atlantic Match 
Co., and P. C. Eaton, of the National Match Oo. J. B. Cummings agrées 
to sell the entire capital stock of the Atlantic Match Co. to F. C. Eaton upon 
the foUowing terms: Eaton gives in exchange for sald stock $500,000 of 
the preferred stock of National Match Co., .1250,000 of common stock of 
said company, and $200,000 in cash. The Atlantic Match , Company stock Is 
to be delivered to the Standard Trust Company, of New York, who will Issue 
temporary receipt or certificate therefor, whlch shall be exchanged for cer- 
tificates of stock of National Match Co. as soon as issued, as above stated. 
The cash payments are to be: $20,000 upon signlng of contract for sale, 
$80,000 on August 5th, and $100,000 on September 5th. The National Match 
Co. to guaranty Eaton's purchasè. The entire bond subscription of the 
Atlantic Match Co. is to be eanceled. Possession is to be given August Ist. 
Thos. W. Synnott and J. E. Cummings are to be elected direetors of the 
National Match Co.,and J. E. Cummings is to remaln in the business in 
employ of National Match Co. 
"Correct: F. C. E. 
"J. E. C. 

"Approved: Jos. Swift." 

After some further negotiations, in whlch Synnott endeavored to secure 
a better prlce than Eaton was apparently willing to pay, he finally aceeded 
to the latter's terms, and the followlng agreement between Synnott, Opm- 
mlngs, and Eaton was executed: 

"Thls agreement, made thls 23d day of July, A. D. 1901, between Thos. 
W. Synnott and J. E. Cummings, of the city of Philadelphia, parties, of the 
first part, and F. C. Eaton, of the city of New York, party of the second 
part, witnesseth: Parties of the first part. In considération of the sum of 
one dollar to them in hand paid by party of the second part, do hereby 
sell, asslgn, and transfer to , said second party the entire capital stock of 
the Atlantic Match Company, a corporation duly organized under the laws 
of the State of New Jersey; said capital stock consistlng of seven hundred 
and fifty thousand ($750,000) dollars preferred stock and two million ($2,000,- 
000) dollars of common stock. The first parties agrée that the bond issue 
of the Atlantic Match Company, whlch has been underwrltten, to wit, two 
hundred and flfty thousand ($250,000) dollars shall be eanceled. Party of 
second part, in considération of above transfer of said Atlantic Match Com- 
pany's stock, hereby sells, assigns, and transfers to said first parties, or 
thelr assigns, flve hundred thousand ($500,000) dollars of preferred stock 
and two hundred and fifty thousand ($S50,000) dollars of common stock of 
the National Match Company, a corporation duly organized under the laiws 
of the State of New Jersey. The parties of the first part agrée to deposit 
said Atlantic Match Company's stock with the Standard Trust Company, of 
New York, for account of said party, and second party hereby authorizes 



42 116 FEDERAL REPORTER. 

said Stapdacd Tmat Co. t» gi\!e Ip exchange therefor certlflcates of stock 
oftheNawaàl Match CoiMiira3y, à« àl^ve ïwovlded. In witness whereof, the 
parties hâve set thelr hands the day and year above written. 
'mm'^- ■ ■ ....■'.- ' ;;?• ^-«Sy""?**- .. r. 0. Eaton." 

' IndoPBedJ "Natlpnal M^tçh Company hàs ?1,000,000 of preferred 6% non- 
cumulatlTO stock and fi«5003<XI0 of copiEBon stock, of which $1,000,000 pre- 
ferred stock and $500,000 ofcommon stpek bas been subscribed for 04 terms 
of subsorlbera' agreement, ieavlng Çl^OOO.OOO of common stock to be used 
for fatùre purposea TheiiUabUltles of the Atlantic Match Co. consisting 
of notes, etCi to the amoBnt est abolit 94O0O, are to be pald by the National 
Match Ooi ibetween datenheyeof, and Jan. l, 1902, at which tlme the bonds 
of the AtlaBtlc Match Coii!wiU be canceled. P. C. Eaton." 

On tlie sanié date Éatpn âi^fl Cummings executed the foUowlng: 

"This afereeméfat, naade îthia 23d day of July, A. D. 1901, between J. B. 
Cummings, of the city of Phlladelphla, of the flrst part, and F. 0. Eaton, 
of the <5ty .afr,New York, of the second part, witnesseth: Party of flrst 
part, In co^sldesatioi) qf the, sum of two hundred thousand ($200,000) 
dollars, sells,; assigna, and tranèjers aU Ws right, tltle, and ihteresi in and 
tp the stock ofthçi Atlantic Match Col, a corporation diily organlzed under 
the laws pf tité state of New Jçrsej, to secpnd party. The party of secpnd 
part agrée», to paysâid«ùm of'twp hUndrèd thousand ($200,000) dollars in 
the followM^ iJMMier to flrsit party: Twé^Rty thpusand ($20,000) dpllars on 
or before Jùly atthi elgbty t%nsahd ,($?(),0p0) dollars on or before August 
5th, and phe hijndfed thOîUSând ($i0(),(jpb) dollars on or befdre September 
5th. Party of the flrst part tovenants and agrées that possession of the 
Atlantio Màïct Çompany'S business shall be tumed over to second party 
on thé eth day pf AuguSt,:l£!0l. Party 9;f flrst part further agrées that, in 
considération pf ^pe dplltir toijtilm lnhànfl,paid by thé Sarty pf the second 
part, the recéipt oiC which Isnèreby acknpMedged, second pàrty shall hâve 
tiié optlpn to purchase fli:st ijj^rty's Int^est in the property, and business of 
tjie Saf e Harbojr Match ,Ço..,, which çàid prOt)erty Is located àt Safe Harbor, 
Pennsylvahia, àt à priée to' be determiriéd by examinatlon of the books, 
said priée not to exceed the actual cash paid In to said Company. This 
option to cover a perlod of six months from date hereof. Fii*st party also 
agrées to use every means to secure balance of Safe Harbor Match Co. on 
terms above set forth. The flrst party also covenants and agrées vrtth 
second party. th^t d^rlug.^the period.of this option second party shall hâve 
the entire,éti|:pu|:iOf thé Sâiè Hairbpr' fiàçtpi'y at factory cost of goods. This 
çpntract Is.iûadf» part pf , côhtrâct bf eVen date between Thos. W. Synnott, 
J. E. Cummings, and F. C. Eàtbn. In witness whereof, the parties hereto 
hâve set thelr bauds and seals the day and year flrst above written. 

'»' ' "J.iE. Cummings. [L. S.] 

"F. C. Eaton, [L. S.]" 

''The capital Stock qft^e Within named' Atlantic Match Company havlng 
beeh reduced 'froiiï ^$,',ifSf),(mto $2,000,000 by retlrlng the $750,000 of Its 
authprized Méjfertèd stbç^ before the açtustl issue pf any thereof, the withln 
agreement Jti héreby aimélldeiî by confoitoing tp such fact the withln state- 
meht of the çapltali^atlo» of said conipàny. J; B. Cummings. 

. ', • „ , ,; :,'"■';,,. ; .', , '"F. C. Eaton." 

The traii8â«tioà havlng'béeh consuïntnatéd, the Atlantic Match Company's 
^tock was'tr^tisférred âCcofding to thé àn-angement ' with Eaton, and the 
éicjiahge stOèK in the Nàtiohal Match Company was dellvered. Cummings 
was alsb ïiàld'.^efSoO.OOO In eashy which hé had bargalned for. Upon dls- 
Cevery of thli^.'S^ïïptt brdUght the présent action. At the clpse pf the évi- 
dence, bpth |iàrtlé6 askéd foir blndlng inétructlpns. 

D. T. Pâiïè'baèt and M. Hârilptop Todd, for plaintîff. 
t. P. Ç^icSiiji C. y. D. Joli^ieVatid David O. Vyatkins, for defend- 
.anti. ■ "' ;'.,■-■' 
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ARCHBALD, District Judge * (orally). Both sides agrée thaï 
there are no material facts in dispute, and that the case is therefore to 
be disposed of by the court as a légal question, which throws the 
responsibility of it upon me. In meeting this task, however, I hâve 
not only the benefit of any previous ideas upon the subject, but of what 
I may properly characterize as a very lucid and able argument on 
the part of the respective counsel, which alvvays makes the work of 
the court much easier. There is no doubt of the right of parties who 
are jointly interested in a concern to each sell his own interest at his 
own price, without incurring any responsibility to the other; and, if 
that Mras the ruling feature in this case, the plaintiflf vi^ould hâve made 
out no right to recover. But it does not seem to me that that is this 
case as it stands. We hâve hère an entire thing that is to be sold. 
While the plaintifï and défendant, and the co-o\vner, Mr. Graham, 
each had a distinct interest in the Atlantic Match Company, the 
whole stock of that concern was bargained for by Mr. Eaton, and 
agreed to be sold to him as an entirety, and the negotiations that 
were conducted, looking to that end, were ail upon that basis. In 
those negotiations, Mr. Cummings and Mr. Synnott undertook to 
speak, not only for themselves, but for Mr. Graham; and the first 
proposition which we hâve, which was virtually the one fînally carried 
to a conclusion, — I refer to that of July i8th, — is addressed to Mr. 
Synnott by Mr. Eaton. The next that we hâve — the "initialed" agree- 
ment ; that is to say, the one signed by the initiais of Mr. Cummings 
and Mr. Eaton — also undertakes to treat of the matter as an entirety ; 
and so does the final agreement wliich consummated the affair. There- 
fore we hâve this state of things, and this question presented : Can 
two parties, who are jointly interested in a corporation or association, 
or any other matter, although they hâve separate interests, — can they 
jointly bargaiji for the disposition of the whole subject, and then one 
or the other make a covert and différent agreement, for his own bene- 
fit, and reciprocally to the disadvantage of his co-owners ? 

It seems to me that in a court of conscience, there could be but one 
answer to anything of that kind,— that, equitably, a person who under- 
took to make a bargain of that character would hâve to account to his 
fellows for the resuit ; and I can see no escape from that responsibility 
for the défendant hère. He, very clearly and beyond controversy, 
when thèse negotiations were going on, while it was being jointly 
considered and jointly bargained for, made a separate and distinct 
stipulation, by which he was to receive a very material beneiît to him- 
self différent from what the others received. It might be suggested, 
as long as the others got ail that they were desirous of getting, and 
were satisfîed with the bargain which they made, that, if he got a bet- 
ter bargain, that was his own lookout ; that, to use the expression that 
has been given hère, it did not matter if he "did" the others who were 
interested with him. But, coming to that low level of the street, if 
I may call it that, we lose sight of this very material circumstance, and 
that is, that in bargaining that way for his own benefit he beyond 
question acted to the détriment of those who were in the negotiation 

iSpeeiaHy assigned. 
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jointly with hlinself. He^e, was Mr. Eaton, who was prepared to 
give, and did give, to Mr. Çîùmmings individually, $200,000 more than 
he gave to Mr. Synnott, Mr. Graham, and Mr. Cummings together; 
and, if Mr. Cummings .had not exacted that, a better gênerai bar- 
gain for ail could hâve been made. Mr. Synnott, according to his 
testimony, was trying tOget more, as seems to hâve been conceded 
to hâve been the fact. But whether it was or was not the fact, it still 
remains that by this secret bargain Mr. Cummings put that in the way 
of a possible better bargain made openly between Mr. Eaton for the 

Çurchase of the stock of this concern with the three owners of it. 
'herefore, as I say, if this were a bill in equity, calling upon Mr. 
Cummings to account, I can see no reason why he would not be com- 
pelled to account for that which he has received, not on the principle, 
perhaps, of agency, but on the gênerai principle of trust. It seems to 
me that a trust would arise out of the circumstance and out of the 
relation in which he stood. 

Let me say, however, at this point, that, if this case took on a feature 
which I do not think it has, it might be that the défendant would not 
hâve to account; that is to' say, if it were clear that thèse $200,000 
were giyen to Cummings as a distinct and separate sum for something 
that he 'hinlself individually and personally contributed, and which was 
demaridèd of him that he shbuld do, or give, ôr contribute, we should 
hâve sbmething which could be supported in his favor. I refer to that, 
in order'that Imay put oi reçOrd that the case in this circuit of Bristol 
v. Scranton, 57 Fed. 70, aiid again on appeal, 11 C. C. A. 144, 63 
Fed. 218, is clearly in my mind. That case presented that feature. 
There was there a separate bargain in favor of the défendants in that 
bill by which they got $3501000 over and above the price of the stock 
of the tôncern which they and the plaintifïs were interested in as stock- 
holders. But they got that as a rémunération for a separate and 
spécifie âgreement, which was demanded of them, that they would not 
for 10 yeârs themselves gd'into the iron business, the concern which 
they were disposing of beîng in that business. There has been an 
endeavor to hâve the case that I am now trying take on that char- 
acter; bUf I do not find It in the âgreement or in the facts. Mr. 
Cummings Irom' the outstart says that he asserted to Eaton his right 
to hâve sbrïiejthing more, stating that he would not dispose of his in- 
terest, èxceptiiig for a cash considération; and my remembrance of 
the testimdhy is that he 'suggested the amount from the beginning, 
or at least- quite early in tîiè negotiations. On the içth of July, ac- 
cording tb this mémorandum, which was signed by his initiais, he 
brings that out, and assertâ his right to hâve $200,000 over and above 
what he Was to get from the open âgreement, which included himself, 
Mr. Synnott, ând Mr. Graham. It is true that, in the âgreement dated 
the 23d ôf "July, which, was executed contemporanèously between Mr. 
Eaton and Mr. Cummings with that which Was executed between 
Eaton, Cummings, and Synnott, we hâve something brought in which 
is distinct. But it will bè rèmembered that that was not exacted by 
Mr. Eaton as part of the original negotiations; that is to say, he did 
not demand of Mr. Cummings that he should turn over or give an 
option on the Safe Harbor match works, or the product of it, in con- 
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sideration of which the bargain was made to give him $200,000 there- 
for. That is not at ail the way the case is shown to be. The agree- 
ment is distinct, — ^that Mr. Cummings was to hâve $200,000, paid in 
a spécifie way, as part of the considération for his interest in the At- 
lantic Match Company; and this that is put in was simply exacted 
afterwards by Mr. Eaton, possibly to recoup himself somewhat for that 
additional very extra price. 

As suggested in the course of the argument, I hâve no great diffi- 
culty with that side of the case. The question that disturbs me 
most is whether in this action, being an action of assumpsit for 
money had and received, the plaintif? has made out such a case as 
entitles him to recover. In equity, I would hâve very little doubt 
about it. Can this action stand as a bill, or can this action be main- 
tained without direct proof, as suggested by defendant's counsel, that 
the moneys, or a spécifie part of them, belong to the plaintiff? My 
gênerai remembrance of the law corresponds with the statement of 
plaintifï's counsel, that an action for money had and received will lie 
very much as a bill would lie, where it is merely to enforce out of the 
défendant money that he has received and should account for to the 
plaintifï. It is true, if we had anything in which there must be an 
account, the action would not lie, because there would be no spécifie 
sum due, and we could not go into an accounting before the jury. 
Not only do I understand that to be the rule in the state courts, 
but it wouM be clearly the rule in the fédéral courts, where equity and 
law are kept clear and distinct. But I do not think that we hâve a 
case where there would hâve to be an accounting. As I view it, thèse 
matters that I referred to a moment ago, with regard to the Safe 
Harbor Match Company, would not be allowed to come in as an offset 
or a matter of account; and therefore I think we may throw them 
entirely out of the considération. While it is true they were something 
that you may say the défendant contributed, yet his bargain was with 
regard to the sale of his interest in the Atlantic Match Company, 
in connection with the other interests as a whole ; and the détriment 
to the bargain by his getting this private arrangement afifected plain- 
tifï certainly to the extent of his share of this $200,000, regardless of 
anything as to the Safe Harbor Match Company. That, in fact, 
was the agreement according to the paper signed on the içth day 
of July, which, notwithstanding ail that has been said of it, was some- 
thing that the défendant put his signature to in order to show the 
bargain to which he would stand ; and with regard to the right of the 
plaintifï to a spécifie amount, undoubtedly he has to show that he has 
such a right, but he has donc so in what appears. His interest in 
the concern that was sold was three-eighths, and that is his spécifie 
interest in the $200,000 which the défendant received over and above 
the amount for which he and the others agreed the Atlantic Match 
Company should be sold. That interest, moreover, is spécial and 
Personal, without regard to the two-eighths which Mr. Graham would 
hâve a right to; and we do not need to go into a court of equity to 
figure out what the amount of each would be. Neither could claim 
any more than his own share. They hâve no joint claim, nor any 
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s|)eiiîfié df spécial equitiés to work out, nor has the défendant any 
with tçifëirèncé to eithef of them that I can see. 

I tKer^pre am of the opinion that the plaintiff has made out a case, 
and is ènjjîtled to recoyer in this action, and that the amount that he is 
entitléd torécovef would be three-eighths of the $200,000 received by 
the défendant. 

Gentlemen of the jury : Çounsel on both sides, as you hâve already 
heard mé stàte, âgree that this is a question of làw for the court, and 
that oh the undisputed facts either the défendant is entitléd to a verdict 
or the plaintifï. In the vièws which you hâve just heard me express 
a± some length, I am of thé opinion that the plaintifï has made out a 
case, and that your verdict should be in his favor. I therefore direct 
that you find a verdict fbrthè plaintiff, and the amount of the verdict 
will be fhree-eighths of $200,000, which the défendant admittedly re- 
ceived, ■^ith interest from the timê that he received it. It was not ail 
paid tp him in one sum; $20,000 being received at ofle time, $80,000 at 
another, and $100,090 at another. From the time the amounts were 
so rçcejlved, the défendant would hbld the money for the benefit, not 
only of himsèlf, t>ut of his ço-owners, to the extent of their respective 
interests in the concern which was sold. 



In re JACKSON. 
(District CJourt, B. D. Pennsylvanla. June 7, 1902.) 

BANKBtJPTOT— JnBIflDICTION OF COURTB OF BankRUPTCY— ExKMPT PrOPBBTT. 

Under Bankr. Act 1888, a court of bankruptcy has no jurisdlction over 
the exempt property of the bankrupt, further than to see that the trus- 
tée sets it aside, and to dispose of such questions as may arise incident 
to that process; and it has no power, therefore, to subrogate the trustée 
to the rights of a créditer who has acquired a lien on such property for 
the purpose of enforclng such lien for the benefit of the estate, the 
effect of which would be to draw the administration of the property Into 
the court of banlsrUptcy. 

In Bankruptcy. On certifîcate from référée. 

Fredk. Léibfreid, for bankrupt. 
Henry N. Wessel, for trustée. 

J. B. McPHERSON, District Judge. On March 18, 1902, a créd- 
iter of the bankrupt obtained judgment agaihst him, and upon the 
same day issuëd executioh and levied upon the bankrupt's personal 
property. The note upoii which the judgment was entered waived 
the statutory exemption 6Ï personal property from levy and sale upon 
exécution. Upon March 27th a pétition in bankruptcy was filed, 
and upon thé next day a restraining order was issued, forbidding 
the crédit or from proceeding further upon his judgment and exécu- 
tion. The trustée of the bankrupt now présents a pétition asking 
to be subrogatéd to the rights of the créditer, upon the ground that 
it would be for the béât interest of the estate that such an order 
should be made; V the reason being that, if the trustée shôuld be per- 
mitted to enforce the hen obtained by the exécution, the proceeds 
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of so much of the bankrupt's property as Jie has claimed under the 
Pennsylvania Statute would be thus collected for the estate; and also 
that, if his real estate should be sold upon the exécution, the dower 
of his wife would be eut ofï, and a larger sum would, therefore, be 
realized by the sale. The référée refused to makë the order, holding 
that exempt property coùld not be administered by a court of bank- 
ruptcy, and that the efifect of the order prayed for would be to draw 
the administration of sucb property into this court. I agrée with this 
conclusion. The bankrupt act bas expressly excluded from the con- 
trol of the district courts such property as the bankrupt may claim 
by virtue of the exemption laws of the respective states. We hâve 
nothing further to do with it than to see that the trustée sets it aside, 
and to dispose of such questions as may arise incident to that process. 
After the property exempted has been separated and delivered, its sub- 
séquent fate does not concern us. If some one of the bankrupt's 
creditors has already obtained, or should afterwards obtain, a lien 
upon it, it is not for this court to interfère with his right; CoU. 
Bankr. (3d Ed.) 82 ; Woodrufif v. Cheeves, 5 Am. Bankr. R. 296, 44 
C. C. A. 6t,i, ioS Fed. 601. Whether he is to be allowed to appro- 
priate the property at ail, or exclusively, or in common with other exé- 
cution creditors, are questions for the courts of the state. But, while 
I approve the referee's refusai, I think the restraining- order should 
be so modifîed as to permit the creditor to assert such right as he 
may hâve gained by his exécution against such property as may be set 
aside to thé bankrupt under his claim for exemption, and the clerk will 
so modify the order. 

With regard to the other ground upon which the trustée asks to be 
subrogated, namely, that he may sell the real estate under the judg- 
ment, and thus bar the wife's right of dower, I need only say at 
présent that, when the time arrives for the proper considération of 
that subject, it may again be brought to the cou^t's attention. 

The order of the référée is approved. 



In re MOEBIUS. 

(District Court, E. D. Pennsylvania. Jnne 6, 1902.) 

No. 803. 

1, Baneruptct— Claims— Ambndmbnt of Pkoofs. 

Tlie right to amend a proof of daim is granted with great Itberality, 
especially in ald of a meritorious claim, but an ameudment cannot be 
allowed the effect of which wlU be to permit the proving of a clalm after 
the expiration of the year to whleh such proof ta liiaited by Bankr. 
Act, I 57n. , 

In Bankruptcy. On certifîcate from référée. 

Fred. J. Knaus, for creditors. 
Martin H. Stutzbach, for trustée. 

Tl. See Banlsruptcy, vol. 6, Cent. Dig. § 523. 
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; j. B: ikçiPHERSON, pistrict Judge, The rîght to amend, and 
èspççiâlly In àid of a meritorious claim, is granted by ihe courts with 
gi'eat lilî^ràlity, : bvt there is a limit beyond which we cannot go. 
That limif, I tHinic, has been reached in the case now being considered. 
If the petitioher's njotion to amend bis original prooî of claim should 
be granted, hewôuïà in fact be given leave to make proof of a debt in 
violation of section 57n, Bankr. Act, which provides that "claims shall 
not be proved against a bankrupt estate subséquent to one year after 
the adjudication." , Ordinarily it may be true that, where the right 
to prove exists, a motion to amend would probably be allowed (In re 
Myrick, Fed. Cas. No. 10,000), but hère the right ta prove has been 
lost. 
The referee's order is affiirmed. 



In re BEÊBB. 

(District Court, E. D. Pennsylvanla. June 7, 1902.) 

, , ' No! 488. 

L BANKRUPTcnr— D1SCHAB6B— SMcificationb of Objectiok. 

Speelficatlops of objection to the dlschapge of a bankrupt on the 
ground tlia,t hé has made a falae oath, which fail to charge that the 
same wag înade knowlngly and fraudulently, are fatally détective, and 
must be dis^gàrfled. 

In Bankruptcyi-' On certificate frôrii rfeferee. 

David Mahdel,Jr., fof creditor. 
Edward W. Kuhlemeier, for bankrupt. 

J. B. MciPHÉRSON, District Judge. The spécifications of objec- 
tions to the bankrupt's discharge are as foÙows: 

"(1) The bankrupt has committed an offense punishable by Imprlsonment 
in maklng a false oath in his testimony before the référée, the bankrupt 
having Btated that he did not carry any life Insurance except an accident 
policy. 

"(2) The bankrupt made a false oath in omitting from his schedules the 
life insurance'DoM«ies issuéd on his life." ' 

"(3) The bankrupt made a false oath when he omltted from his scheduies 
the name of C. H. Brush as a secured creditor." 

It is obvious, I think, that thèse spécifications are fatally defective, 
beGausetheyfaili'toaVerthàt thé 'bankrupt "kriowingly and fraud- 
ulently" made ih;çfal$e, oath i^ question. This is not a matter of 
fqrtn, but^bf sulj^t^ncç, fqr.piainlyia false oath might be made inno- 
cently or ignorântly, and such an oath is not made punishable by the 
act. 

As the time has long:,gQne by for filing objections, and as thèse 
must be disregarded, it follows that no valid objection exists tr» the 
bankrupt's discharge, and upon presenting 3 proper pétition the -suai 
order will be made. 

tl. See Bankruptey, vol. 6, Cent. Dig. § 714. 
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FENNO et al. v. PRIMROSE et al. 

(Circuit Court, D. Massachusetts. May 15, 1902.) 

No. 1,580. 

L Equitt Jobisdiotion— Complicated Accodhts— Ikadequact of Rehbdt at 
Law. 

Equlty bas Jurlsdlctlon of a suit by a factor for a settlement of his 
aecounts wlth his principal where the deallngs between the parties were 
numerous, ançl the matters in dispute are so many that it is imprac- 
ticable to take an account by the ordinary common-law proeeedings. 

In Equity. On motion for interlocutory injunction. 

Storey, Thorndike, Palmer & Thayer, for complainants. 
Whipple, Sears & Ogden, for défendants. 

PUTNAM, Circuit Judge. This matter cornes up on a motion for 
an interlocutory injunction restraining the prosecution of a suit at law 
relative to the same matters which the présent bill covers. Whether 
or not a permanent injunction will lie against the suit at law dépends, 
perhaps, entirely on the question whether this court has jurisdiction 
to proceed in equity on this bill. We would hâve no question on the 
présent showing that, if we hâve such jurisdiction, the suit at law 
should be restrained by both interlocutory and final decrees to that 
elïect. That suit relates to numerous consignments of wool from the 
plaintiffs tp the défendants therein, The déclaration allèges that the 
défendants therein disrégarded the instructions of the plaintifïs as to 
the methods and times of sales, to the great loss of the plaintifïs. If 
that were the only question involved, we would be strongly of the 
opinion that the suit at law should be allowed to proceed, notwith- 
standing the consignments were numerous. It is not necessary to 
State our reasons therefpr. 

But, of course, arising from the consignments were a great many 
minor transactions, with référence to disbursements for storage, In- 
surance, cartage, and cojîiraissions, The déclaration at law contains 
an allégation that the défendants wrongfully withheld a large amount 
of the proceeds of sales of the consignments belonging to the plaintifïs, 
"under the guise of pretended disbursements for storage, insurance, 
and cartage, and upon anunjust and improper claim for commission 
in excess of the agreed amount for commission." It is not necessary 
to enlarge on the déclaration in this particular, because what we thus 
point eut is si^fïîcient for our présent purpose. The complainants 
allège in their bill that in this way the entire mass of the complainants' 
aecounts with référence to the consignments, and every item thereof, 
are put in issue, and that it would be irapracticable for a jury to pass 
on ail thèse issues iQtelligently. If the questions are so jnvolved as 
would appear in the déclaration in the suit at law and in the allégations 
of complainants' bill, we hâve no question that an attempt by a jury 
to pass on the isspes between the parties would resuit in a failure of 
justice, because it would be impracticable for a jury to do so correctly. 

1 1. See Account, vol. 1, Cent Dlg. §? 62, 63, 65. 
116 F.^ 
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The most that a jury could award would be a lump sum, derived from 
gênerai impressions j:emainip|f, as the çonseqitence of a trial, covering, 
as this would, several weeks, and invôlving a great multitude of items of 
ail kinds. Wé afte also sàtisfied that the system of accounting by an 
auditor which prevails in this district, would not relieve this difficulty, 
especially as we hâve no assurance that the parties, even with the aid 
of an àtfdioï; would sift' Oût'the détails in'such a way as tè simplify 
the is5U§s,; .iÇonsequently, AS the case now stands,, on, the présent 
allégations of the plaintiffs' déclaration at law and the complainants' 
bill in equity, it-is impossible to do justice, except on an accounting 
taken undèi- tHë direction of ' af chancellor. Under such circumstances, 
we think jurisdiction lies in equity. Mr. Justice Story, in section 459 
of his work on Ëquity Jurisprudence, apparently leavés one side a case 
Uke this at bar, and enumeràtés only certain well-known grounds of 
jurisdiction in equity for taking accounts. Of course, there is no 
doubt that, wherever the technical action of acçount lies at common 
law, èqtiity-KaS' concurrent jurisdiction. So, alsO, it has undoubted 
jurisdictioo to take the accounts of a principal agaînàt an agent, a 
céstui que trust against a trustée, a cônsignor of goods against his 
factor, and in aU cases where there is a fidticiary relation which entitles 
thé complaihànt in thë bill to demand an accoUnt and a disçovery of 
the items : thereof: So, alsci, it is universally recognized that equity 
has jurisdicÉioh where there are riiutual accounts of a cofnplicated char- 
acter. The case at Isar, however, is riof within those clèa'r equities, 
as ii is not by a principal against au agent, but by an agent against 
his principal; and the only ground on which jurisdiction is asàerted 
is the eomplicated nature df the accounts, renderingit, as we hâve 
shown, inipi-àcticable to take thetti by the ordinarycon$rtion-law pro- 
cfiedings. In Mr. BigeloW'â note to the section 'W'Stoty's Equity 
Jurisprudence to which we hâve reférred, he states three grounds of 
ec[uity jurisdictioîi, among lïïhidh is where dealin^ are so dômplicated 
that they cannot be properly adjusted in a cotti't of law. That un- 
dér such circiitriètancës the ichancèllôr has jurisdiction is apparently 
thbi-QUjghly settled in Englàiidj and, as iè •WëU Icnown, the fédéral courts 
aet bii the rules and principlès which haye long been t-ecognized by 
the' English equity courts, nc*t'6Fithstandînf|f the général enacttnent in 
the' statutesbfthè United States bàtting the exercise of équitable 
jurîsdîctioh 'êvhére there iéaftiple'temedy at law. Railway Co. v. 
Nixdn, ï H'. 1,. GaSi lïo, is often accé^tëd as recôgnizing this rule 
in Englandi; ' It may well bè doUbled H^hether it does, because, al- 
theHi^h that was a^ase'of a railroââ éontractor against the niilroad 
corpèJ-aticin with' i^eferéiicë' to à'<^ntfact for construction, yet appar- 
eîÉly the otây qiûëétion' invcHved was Ône of accbiititîtt^, without atiy 
issues pectâiâirly-stiîtable for a jui^r. Thè opinions în this case, how- 
ever, rccdgiflizëd'tiie rtîle laid dôwn by 'Ii6fd RedeSdale in 0'Co:nnor 
v. Spaight/i Schôâlés & L. 305V3Ô9, decided as eârly as 1804, to the 
effect that it is s sufficiënt griWiftd ïctf jûrisdictioh in equity that the 
aeébuntS are tô<) Cbmplicat«ï tp be taken at law. Also in Foley v. 
Hill, 2 H. I*. Cas. 28, the rule is clearly tecognized that the chancery 
coui-ts will tàke aceourits when coitlplicated, itidepëhdëntly of aÛ other 
equities; and the cases, including the thrçe vyhich we hâve cited,,were 
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summed up to that effect by the court of appeal in Hill v. Railway 
Co., 12 L,aw T. (N. S.) 63, in a case in which fundamental issues, 
aside from those of mère acCounting, were raised in litigation on a bill 
brought by a contracter against a railway company for the adjustment 
of liabilities growing out of a construction contract. 

In the United States the rule was sufiBciently stated by Mr. Chief 
Justice Marshall in Fowle v. Lawrason's Ex'r, 5 Pet. 495, 503, 8 L,. Ed. 
204, 207, as follows: 

"In ail cases In whIch an action of aecount would be the proper remedy 
at law, and in ail cases where a trustée Is a party, the jurisdiction of a 
court of equity is undoubted. It is the appropriate tribunal; but in transac- 
tions not of this peculiar character great complexity ought to exlst in the 
accounts, or some difflculty at law should interpose, some discovery sliould 
be required, in order to Induee a court of chancery to exercise jurisdiction." 

There is nothing in Root v. Railroad Co., 105 U. S. 189, 26 L. Ed. 
975, which contravenes the rule thus recognized by the authorities 
to which we hâve referred. This case only lays down the gênerai 
rule, admitting at page 216, 105 XJ. S., and page 985, 26 L. Ed., that 
an equity may arise out of, and inhere in, the nature of the aecount it- 
self, springing from spécial and peculiar circumstances which disable 
a recovery at law altogether, or render the remedy in a légal tribunal 
difficult, inadéquate, and incomplète. Moreover, Root v. Railroad 
Co. did not arise out of a contract, but presented a question whether a 
court in equity would take jurisdiction over numerous torts merely 
because they were numerous. 

Therefore, as we hâve already said, we are of the opinion that, on 
the présent aspect of the case, this court has jurisdiction to retain this 
bill ; but the court, as now constituted, is always extremely reluctant 
to grant interlocutory injunctions, or to take any other action, dépend- 
ent on judicial discrétion, which may seriously involve the rights of 
parties. For reasons which it is not necessary to state, it will be imprac- 
ticable at this term to try the action at law to which this bill relates. 
It may be that the answer, or the further development of proceedings 
on the bill, will show that, after ail, there is no real controversy, except 
with référence to the alleged disobedience of orders as to the times and 
methods of sale of the consigned merchandise. In that event it is 
probable that the action at law would necessarily go on. For the prés- 
ent, however, the court makes only the following order: 

The pétition for an interlocutory injunction is dismissed, without 
préjudice, reserving the right to the complainants to renew the same 
after respondents hâve pleaded or answered to the bill. 



In re BERWIND-WHITE COAL MIN. 00. 

(District Court, E. D. New York. May 12, 1902.) 

SHrppiNG— Injcrt to Stevbdore— Evidence of Negligencb. 

Olaimant's intestate was killed while worklng for a steamshlp Com- 
pany as a stevedore In the hold of a barge from which coal wâs being 
discharged into a steamshlp by means of tubs, which, when fiUed, were 
hoisted by a derrick. The f ail was guided by a guy rope handled by the 
master of the barge, who took a turn around a pin when a tub was 
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ready to be holsted, and . held the tub from swlnglng untU after It had 
élearefl the hàtchway, wheh lie àllowed it to swing over the steamer'a 
•cbute.; At the time of the, accident the hold had become dark, and the 
ete^ipifs: had not provided Ughts. The guy man was unable to see when 
a ttib w^s attached, and failed to talce a turâ around the pin when 
oïie ■iras holsted, In conséquence of which it swung over in the hold, 
striliing and kllling the deceased. The question at Issue was whether 
the deceased had given a signal to holst which the guy man had negli- 
gently faUed to hear or heed. He testified that he heard no such signal, 
and but one of the other fire men in the hold testified ;to its having 
been glven. The signal upon which the hoisting engine' on the pier 
was started was given by another man on a platform above the deck 
of the barge, and his testimony was not taken. iffeW, that such évidence 
was Insuflacient to sustain the burden o£ proof resting on the claimant 
to show négligence on the part of the master which would render the 
owner of the barge liable for the death, and that it must be attributed 
to the fallure of the steamshlp to furnish proper lights. 

In Admiralty. Proceeding for limitation of liability. On daim for 
death of stevedore. 

Wilcox & Green, for petitioner» , 

Richard T. Greene (H. V. M. Dennis, of counsel), for claimant. 

THOMAS, District Judge. In the above matter the only liability 
for which limitation is sought relates to the claim of Mary Madigan, 
administratrix of the estate of her husband, Patrick Madigan. He 
was a servant of the Oce.anic Steam Navigation Company, which had 
contracted with the petitioner to supply the former's steamships with 
coal to be delivered alongside; , Pursuant to this contract, certain coal 
had been earried in the barge Eurêka No. 32 to the White Star Pier 
No. 48, North river, to be discharged into the steamship Oceanic. 
The barge lay between the, steamship arid the pier, on which was the 
•engine by which a pulley was operated, whereby tubs were lowered into 
the hold of the barge, and, upon being fiUed, raised for discharge into 
the hold: of the steamship^ There were three tubs in use, each with a 
capacity of half a ton, and the intention was that two of them should 
be in the' hold of the barge for the purpose of being filled, while the 
third wasin the course of hoisting, discharging and lowering. The 
six shovelers, of whom Madigan was one, were in the hold of the 
barge. When an empty tub descended into the hold, the tackle was 
unhooked therefrom, and attached to a tub which had been filled by 
the shovelers. The full tub, upon being hoisted, was raised to an iron 
chute let into the side of the steamskip undér the direction of two men 
who stood on à wooden platform three or four feet wide, extending 
from the steamship's sides beneath the chute. The barge had a hatch 
about twelve feet wide, with a space of two feet on deck between the 
coaming and rail. This brought the extended platform on the steam- 
ship directly above the hold of the barge. The master of the barge, 
an employé of the petitioner, attended the guy. His place on the 
barge was between the coaming and the rail on the side next to the 
pier, with his back towairds the pier and his face towards the hatch 
of the barge. The guy rope was attached to a fall about a foot above 
the hook thereof, and the other end was held by a guy man. The 
derrick was so arranged that the fall ran at an angle inclining towards 
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the dock, so that the tendency of the tub when going up or coming 
down was to swing towards the steamship. To prevent the risitig tub 
from swinging under the deck of the barge as ît ascended, and to keep 
it off from the steamship after it cleared the hatch of the barge, it was 
the duty of the guy man to take a turn of the guy around the pin, 
and when the tub had cleared the barge, to slacken the guy so that it 
would swing sufficiently towards the steamship to reach the platform 
where the dumpers stood. The turn of the guy about the pin was 
necessarily made before the tub began to rise, for thereafter the weight 
of the tub was such that a guy man could ndt control it. The work 
had been largely done in daylight, at which time the System of con- 
ducting the business was as foUows : The engineer on the dock was 
notifîed to start his engine by a white object near him moved by a Une, 
which ran to the dumpers' platform, and which one of the dumpers 
would pull when a loaded tub had been hooked on and was ready to 
be raised. While the light was sufïicient, the dumpers on the platform 
over the hold of the barge, and the guy man standing close to the 
coaming, could look down into the hold, and discover the condition of 
the tubs, and when one was ready to be moved. When the darkness 
came on, neither the guy man nor the dumpers could see the condition 
in the hold of the barge, as the hold was without lights ; and in prac- 
tice a shoveler, having made a tub fast to the hook, called out, and 
thereupon steadied the tub as it ascended. It happened that a loaded 
tub was hooked to the fall, and was raised before the guy man had 
taken a turn around the pin, whereupon it swung across the hold of 
the barge and struck Madigan, causing his death. The claimant in- 
sists that when the tub had been made ready the décèdent called out 
"Go ahead !" and that pursuant to such call the fall was raised, and 
that the guy man was négligent in failing to hear and heed it. The 
petitioner dénies that any" such call was made. The claimant also con- 
tends that the guy man should hâve made the turn of the guy around 
the pin as soon as the tub was lowered, and without waiting for signal, 
and that in any case the given signal must hâve been heard by the man 
on the platform, who gave the signal to the engineer, and that, had the 
guy man been properly attentive, he would hâve heard it. 

Two questions are presented: First. Should the guy man hâve 
made the turn around the pin as soon as the tub descended? Second. 
Was the call to "go ahead" made, and should the guy man hâve heard 
it ? It is not understood how the guy could hâve been turned around 
the pin, with due référence to the convenience of the work, before the 
hook was attached to the tub, inasmuch as the tub might be in the 
center of the. hold or at either side. If the tub were in the center, and 
the guy man could know that fact, then the turn could be taken ; but, 
if the tub were removed to one side, then, if the guy were made fast, 
it would impede or prevent the attachment of the hook. For instance, 
in the présent case, although the tub in question was in the center of 
the hold, the décèdent was busy with another tub removed to one side. 
Nor does it appear that it was the custom or practice to secure the 
guy around the pin before the guy man, by sight or warning, was ad- 
vised that the moment for raising the tub was at hand. This narrows 
the inquiry to the question whether the guy man should hâve known 
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that, tîle hook was attached, and that the tub was about to be raised. 
It satisfàctc>rîly àppçàrs that, owing to the fault of the steamship or its 
employés, the hold ôî the barge was not lighted, and that the guy màn 
could not see the conditions in" the hold. In fact, it was so dark that 
the men with difBculty could distinguish each other's forms, and at- 
tend to the work before them. The performance of their duties was 
only possible by their eyes becoming adjusted to the darkness which 
prevailed. ' Bût Burke, one of the six men who were working in the 
hold of the barge, States that the décèdent called out to "go ahead," 
and that the tub "started probably in a second or so, and swung right 
across the boat," so as to copie in contact with the décèdent, who, ac- 
cording to Burke, was "standing right agajnst the boat's side," faciiig 
out towards the hatch where the tub was. Of the six men in the hold 
Burke is tlié, only one who te'stifièd to hearing the call to "go ahead," 
and althpugh, if sûch signal were given, the men on the platform 
shoùld hâve heard it, no one ôï them is produced to testify to the fact. 
Hence, of ail the parties conneCted with the work, no one is produced 
who prétends to hâve heard the call, éxcept Burke, and the guy man 
distinctly stàtes that he did nothear it. Therefore the évidence of the 
guy man is opposèd to the évidence of Burke, and ceftainly the guy 
man was as satisfactory a witness in his appearance and manner of giv- 
ing his testimony as was Buirke. It must be kept in mind that the 
burden of proôf i§ upon the Clâîmant, and, with one witness opposed to 
the other,,the Clàimant shoùld be held not to hâve fulfilled the burden 
of probf unles^ there is some further considération that shoùld aid 
her. But the çlaimant urges.that the fact that the engine was started 
after raising the tub indicatés thkt the engineer received the signal 
from a man on the platform to raise the tub, and that he would not 
havedone so had he not received a signal from the man in the hold 
of the vessel to "go ahead." Nevertheless, it may hâve been the 
very fault of sucTi man on the platform ttiat the tub was raised with- 
out warning, and, as he is absçrit, no inference would seem to arise 
that he was açtïng pursuant to a call. It is true that such man is not 
presumed to hâve been négligent, but no more is the guy man pre- 
sumed to be négligent, nor is there anything to show that he was not 
attentive to his duty, beyond the fact that he did not hear the call if 
it was given. But whether it was given is the very fact in issue, and, 
if the call was given, why did not some one of the other five men — 
Burke excepted^ — in the hold hear it? The clàimant acçounts for this 
Upon the theory that they wère engagedin their work, and did not 
notice it. But it is fair to présume that the fact of the accident would 
hâve called their attention to it, so that it would hâve been remem- 
bered, although under other circumstançes it might hâve passed from 
theiV memory. Thé fàct is that thé men were working in the dark, 
where those above could not see and those in the hold could see very 
indistinctly. Pursuing the work uhder sùch cirCUmstances was very 
dangerous, àrid in the uncertaintjes. attending such condition there 
shoùld be at least a fair prépondérance df évidence that the call was 
given in such manner that the guy man could hâve heard it. This is 
another of many instances where stevédores hâve been injured while 
employed in a place dark beyond reasonablè probability ôf safety, and 
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the blâme rests with the person whose duty ît was to furnîsh light, or, 
in its absence, to guard against accident. 

The petitioner may lirait its liability, but the daim is disallowed, 
without costs. 



THE PONCE. 

(District Court, B. D. New îork. Aprll 19, 1902.) 

Collision— Stbamships— Evidence Considebbd. 

While the steamship Cambridge, with passengers, was lying at rest 
with other vessels awaiting the startlng of the raclng yachts In the 
vlclnlty o£ Sandy Hook lightship, the steamship Ponce approached astern 
and on the starboard side. When she was 150 feet distant, coming dl- 
rectly toward the Cambridge, and having made no signal, the Cambridge 
blew an alarm signal, and started àhead with a port helm. The Ponce 
also blew an alarm, but came ahead, although with reversed englnes, 
striking the Cambridge on the starboard side a llttle aft of amldships. 
Held, that the Ponce was clearly in fault for the collision, and that the 
Cambridge was not in fault for her attempted maneuver after collision 
became Inévitable, It not appearing, moreover, that her action was not 
proper under the circumstances. 

Black & Kneeland, for libelants. 

Wing, Putnam & Burlingham, for claîmants'. 

THOMAS, District Judge. The Cambridge, a three-decked steam- 
ship, about 185 feet in length, carrying passengers, was awaiting the 
starting of the racing yachts in the vicinity of Sandy Hook lightship, 
on October 7, 1899. The course of the race was S. S. W. from the 
lightship, to the westward of which Une at ail times were the Cam- 
bridge and Ponce and many other vessels, heading in a southerly di- 
rection. The wind was light froin' the N. N. E., accompanied by a 
considérable swell to the westward. Under such circumstances the 
Ponce, a steamship 335 feet long and 42 feet beam, had been approach- 
ing from the vicinity of Sandy Hook, astern and on the starboard side 
of the Cambridge, and whén some 1,000 feet away was heading upon 
the latter at a point at least abaft the pilot house. Meantime for some 
10 minutes the enginés of the Cambridge had been at rest, but the 
wind and swell had carried her slightly to leeward, and were continuing 
to do so véry slowly. The Ponce continued to advance upon the 
Cambridge, and when some 150 feet away was discovered by passen- 
gers located aft of the pilot hôUge, who called the attention of a person 
in the pilot house. Thereupon the Cambridge gave an alarm whistle, 
and started up under a hard-aport wheel; but the Ponce, giving an 
alarm whistle at about the same instant, came fôrward, although with 
reversed engines, and struck the Cambridge a little aft of amidships on 
the starboard side, makingat the time of contact an angle something 
less than a right angle. The Cambridge, like ail the other vessels, 
was, and for some time had been, motionless, save as she made slight 
leeway, and the Ponce bore down upon her through a considérable 
distance, giving no signal of her approach until the collision was 
inévitable. T^here is no hésitation in attributing culpable négligence 
toi the Ponce, and if the conclusion needs confirmation it accrues from 
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tlie iriciredîble évidence of Llôyd, the captàin of the Ponce, who was on 
tlie |)ri^e .of the vessel. He testified that the two vessels were head- 
l'ng "àboùt S. S. W., with the Cambridge, if aiiything, heading more to 
the westward, about abeam of the Ponce, and a thousand yards away ; 
that the vessels remained in this relative position some lo or 15 min- 
utes; and that as those on the Ponce "didn't see anybody aboard the 
Cambridge, ar^d she was falUng oflE in the trough of the sea and com- 
ing near, our ^ilôt blew our whistle sëveï-al times to call their attention, 
but nobody seemed to pay attention, but the first thing we saw a man 
come pu'tti)^sf;her helm tiard aport, full speed ahead, so far as I 
know, and she came acroçs Qur bow abput ninety degreès"; that the 
Cambridge, was about 1,000 yards away when the Ponce blew her 
whistlë; that when thè Câitobridge^started ahead she was somewhere 
300 Or 4Ç'0 feet away; thàt thç Ponce thereupon blew three times, and 
her engines wçre put fuU speèd asteirn; tha.t the Ponce still had way, 
and hît the Cambridge behifld her pilot house abaft of amidships ; 
that the Cambridge was going 10 oril knots at the time'of the col- 
lision; afltï'bestated: • "Q.'You thînk ït yâs ten minutes from the 
time she started ahead to the collision?' A. I think so; fîve to ten 
minutes." 

Thus, it appears from the évidence of this witness that, while the 
engines of the Ponce were stôpped âbeam of the Cambridge (in an- 
Qther pl4.pp he says the Cambridge \yas about two points before the 
beam of the tonce) for i<> or ï^ minutes, the Cambridge drifted some 
^,600 feet tô Ipewârd, and (lifen, when the vessels were about 400 feet 
apart, the Çariibridge started up and acquired a rate of sjpeed of 10 or 
il knots àrî, hpur, made â cha,nge of heading of nine points, and ran 
right across thé boy/ of the Potiçe. This'story from the captain of the 
Ponce ,is at utter variance wjth the eviaèncie of disinterested witnesses 
çalled by the libelants, that the PoilCÊ -ivas bearing down upon th& 
Cambridge/and near to heir, before the laitermoved ahead at ail, and 
that she wçnt an încbnsiderable distahce. 

But it is ùrjged that the Cainfcridge Ava,é in fault in porting and going 
âhéa4- , Thé ?Qh'ce was approaching in such riianner that the navi- 
giîtor bf the Cambridge hop;^ to tTiro^ her stern out of the way. Of 
course, the attémpt was fruitlèss. But what should thë Cambridge 
hâve dppe? CËfTith, the piiot of the Ponce, statè^ that she should 
hâve "laid right, .still," or by starboafditigstraightened up and gone 
ahead. Sargeiit»' t|iÇ Poriçgi first oftîçer^ âays the samé. Capt. Suke- 
fbrth, the, mastér' çf the stéamsHip Fiiiâiiiiè, and at the time a guest on 
the Ponce, "assenteid to the. danger of .starboarding âiid throwing the 
vessels nearer togéther, anïj Stated that the Cambi-idge should hâve 
reîversed and gone.astern. Those ori the Cambridge give reasons for 
porting that sèem as acceptable as any ^dyançed by the Ponce for a 
différent maneyver. But -the oflfending yéssel alwayâ accuses. What 
w^? donc by ti|ie ûppftçndin& ylessel in the high péril which the offend- 
ini: ^yessers wfbâ|4w the reverse of bénéficiai 

action, If the injured yessel, jnoved, then she should npt; if she re- 
mained at rest, Shjç'^pultï'il^t; if she went forward, shé should hâve 
gone astern ; if sap. réverséci, ît was the height of unskillfulness ; and 
so the delinquéht'seekà tû éscâpe, in whole or in part, from the results 



THE ALEKE. 57 



of his own wrongdoing. Such contention, although not always un- 
availing, is seldom absent, and in the présent instance it should not be 
upheld. 
The libelants should hâve a decree. 



THE ALBNBl. 

(District Court, E. D. New York. May 12, 1902.) 

Collision— Steam and Sailino Vessbls Crossing. 

The captain of a, steamship ordered her helm hard astarboard for the 
purpose of passlng under the stern of a schooner, which was then, as 
he testifled, 3% points on his port bo-w, and about 3,000 feet distant, on 
a course crossing that of the steamship at an oblique angle. The 
steamer then proceeded on a course which would hâve taken her under 
the stern of the schooner If the starboard helm had been continued, but 
for some reason unexplained, apparently through the fault of the helms- 
man, the course to port was not continued, and when near the schooner 
the steamship bwe directly down on her, sinklng her, and drowning a 
number of her crew. iBeld, that the steamship was solely in fault, tho 
schooner having no time after the danger became apparent to take any 
effective measures to avoid the collision. 

In Admiralty. Suit for collision. 

Lindsay, Kremer, Kalish & Palmer and Carter & Ledyard, ior 
libelants. 
Wheeler, Cortis & Haight, for claimant. 

THOMAS, District Judge. At 2 p. m., on the I7th day of August, 
1901, the steamship Alêne came in collision with the schooner James 
Gordon Bennett, sinking her, and drowning four of her crew. For 
the loss of the schooner and the personal effects of her crew this libel 
is filed. The Bennett was a pilotboat navigated by pilots and ap- 
prentices. The wind was fresh from the southward, and shortly before 
the accident the Bennett had been sailing easterly, on a course north 
of the Scotland lightship. After having hauled in her flying jib, and 
taken two reefs in her mainsail, she went about on the port tack. At 
about the time the Bennett was going about on the port tack, the 
steamship Alêne, having corne easterly through Gedney channel, was 
dropping her pilot at the steam pilotboat, which was stationed on the 
course the steamship was taking at the time, and at a point northward 
and westward of the place where the Bennett went about. Thereafter 
the Alêne changed her course "first to southeast, and then a little 
south," as her captain states, and came forward with increasing speed. 
The only persons forward in charge of navigation of the Alêne were 
the captain on the bridge, who was the only lookout, and Anderson, 
the man at the wheel, which was situated directly under the bridge. 
The captain of the Alêne states that when some 3,000 feet away he 
saw the schooner three and a half points on his port bow, headed 
about southeast on the port tack, and that he then gave the wheel- 
man orders to starboard. Thereafter the course of the Alêne was 
directed so that she, with a continuing starboard wheel, should hâve 
passed under the stern of the schooner, and so she would hâve donc 
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b|Ki ttiE^orderç of tlie captain been executed. But the captain testified, 
"Wïien tne pilottiiat was nearly jùst ahead, then my ship stôpped 
going more to the port." Then the captain again gave the order to 
starboard, but he did not know whether the order was obfeyëd. For 
some reason unexplained, as Anderson was not a witness, the intended 
course to port so as to pass under the stern of the Bennett either 
was changed or was not contimied, and the Alêne bore directly down 
upon the schooner. When this was discovered, Mix, who was in 
charge of the wheel of the Bennett, called warningly to the Alêne, 
althoug|i the witnesses for the Bennett testify that no one could be 
seen on the Alêne ùntil a perisbn with làèe on his cap was seén running 
across the bridge and telephoning. But the call of Mix was fruitless, 
and thereupon the alarm was given to those on the sailing vessel, but 
the collision was inévitable, and shortly followed. 

The évidence of the captain bf the Alçne leaves no dpubt of the 
culpable négligence of the steamship. . The fault was that of Anderson 
at the wheel; who in disregard of the captain's repeated orders, or in 
négligent fulfîllnient of them, suddenly directed the steamship upon the 
schooner. Ùpdn discovefingf , the jeOpardy, the captain of the Alêne 
did ail in his power to avoid the accident or diminish the injury, but 
his discovery and action thereupon came too late. It is urged that 
the statement of the captain concerning the distance at which he saw 
thé Bennett on f he port' tâck shotild be disregarded, ând that it should 
be inferred that the interval,was very much less. There is little danger 
that the captain, with the resfrtjrisibility for disàster restirig Upon him, 
would exaggerate this ail-important matter. He was the man in com- 
mand, he was the splç lookout, he had supérior opportunity to know, 
he alone of tbose on the Alêne gave évidence, and that évidence must 
be accepted, Jiotwithstanding thç admirable argument of the claimant's 
advocate. 

It is further urged that the schooner was négligent in not keeping 
a better lookout, and maneuvering in such a way as to avoid the col- 
lision after itwas seen tO' be impending. The persons in control of 
the schooner were Sandy Hook, pilots, and undoubtedly expert in the 
handlinç of vessels. The évidence of the captain of the Alêne shows 
that he mtendçd tp gp under the stem pf the schooner, and such inten- 
tion was indicate^' for SPtne time by it;liç course taken by her. The 
faulty opération ç)f the wheelman did not produce its effect upon her 
heading until it. was too late for those on the pilotboat to avoid the 
results of the steamer's négligence. The plain fact is that this acci- 
dent was caused by gross and inexcusable négligence on the part of 
the wheelman, ^nd the persons on the pilotboat, misled by the previous 
course of the Alêne, and stgrtled from a condition of justly expectable 
safety by the menace of destruction, were not in fault for failure to 
apprehend the sudden dapger and to attempt to avoid its conséquence. 
No one more ttiarithe captain of the. Alêne was shocked by the swift 
change of conditions, and so rapid was the altemation from security 
to péril that he, in his commanding position from the bridge, did not 
know how the accident came to pass. 

It is concluded that the libelant should hâve a decree for damages 
and costs. 
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THE W. S. TOMPKINS. 

(District Court, E. D. New York. Aprll 19, 1902.) 

Collision— Steam akd Sailikg Vessels— Négligent Navigation op êchooner. 
A steam ferryboat, Crossing East river, stopped and headed up stream 
to allow the passage of tliree seàooners wliich were coming down ttie 
river nearly abreast. When about 150 feet distant the outer one o£ the 
schooners sheered, and came into collision with the steamer. After the 
sheer the steamer backed, but waa unable to avold the collision. iHeW, 
upon the évidence, that the fault was solely that of the schooner, which 
had been left ample room to pass, but which sheered through négligent 
navigation, and when so close that the steamer could not bave prevented 
the collision. 

In Admiralty. Suit for collision. 

Wilcox & Green, for libelant. 
Alexander & Ash, for claimant. 

THOMAS, District Judge. Shortly before i :S0 o'clock p. m. on 
April 9, 1901, three schooners, the Kemp nearer the New York shore, 
the Ophelia outside of her, the Tompkins still farther ofï shore, passed 
down the East river. The wind was moderately strong from about 
the W. N. W., the tide was ebb, the schooners, under full sail, were 
on parallel courses, and from 50 to 100 feet apart. At about i -.50 
p. m. the ferryboat Vermont left her slip at the foot of Broadway, 
Brooklyn, bound for Grand street, New York, and when near the 
center of the river headed up stream, and stopped to await the passing 
of the three schooners. The schooners were sailing very nearly to- 
gether, but in this order : The Kemp ahead, the Tompkins somewhat 
behind her, and the Ophelia somewhat behind the Tompkins. When 
the Tompkins was 150 or 200 feet from the Vermont, she sheered to 
port and directly upon the Vermont. Thereupon, when this sheer and 
its continuance were discovered by the Vermont, her machinery was 
put in motion, and she was backed, but did not escape collision with 
the Tompkins, and for the injury thereby received by the Vermont this 
libel has been filed. 

The Tompkins sheered, — of that there is no doubt; and the pré- 
pondérance of évidence — and some of the most effective évidence is dis- 
interested — ^is that the sheer continued for such time as to contribute 
to the injury. But it is urged that the Vermont, upon discovering the 
sheer, went astern across the course of the Tompkins, and that the 
Tompkins had come back onto her proper course before the accident 
happened, and would hâve passed the Vermont without injury, had 
it not been for the Vermont's action. The Vermont was a side-wheel 
ferryboat, and unless controUed would go astern on a direct course. 

It is urged by the claimant that the Vermont was pointing somewhat 
towards the Brooklyn shore, but when she backed she backed towards 
the New York shore. It seems tb th« court that this contention has 
not been sustained. In any case, the Vermont did not back until the 
collision was inévitable, and it is considered that the collision would 
not hâve been escaped had she gone ahead, as it is tiow claimed she 
should hâve donc. It is also objected that the Vermont stopped toc 
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near the course of the Tompkins, and that the sheer was caused by a 
sudden puff of wind or squall, which caused the Tompkins to go out 
of her course, and that the Vermont should hâve anticipated such hap- 
pening. There is some considérable discrepançy respecting the dis- 
tance of the course of the Tompkins from that of the Vermont. But 
it will be observed that the Vermont was as far to the east of the 
Tom.pkins' course as the Tompkins was east of the coursé of the sail- 
ing vessel next inside of her, and in any case there was plenty of room 
for the Tompkins to hâve passed in safety. Of the sheer and its 
continuance and its contribution to the injury there is not the slightest 
doubt, nor is the eJcplanation of the sudden gust of wind satisfactory. 
The Ophelia did not deviate on account of such a puff, but both she 
and the Kemp passed along securely and safely. If the gust overtook 
the Tompkins, there is no reason why it should hâve been allowed to 
divert the vessel from her course to the extent the évidence shows, 
and there must hâve been négligence in her navigation. 

It is urged on the part of the sailing vessel that there was not a 
pfoper lookout on the Vermont. The deckhand was on the forward 
part of the boat, and saw the Tompkins when she sbeered, but in any 
case the pilot saw it at the instant of her sheering, and nothing more 
waS required. 

The évidence of the libelant clearly outvi^eighs that of the claimant, 
as to the time when the Tompkins sheered, her distance from the Ver- 
mont, the continuance of the sheèr, and her bearing down directly upon 
the ferryboat. If the ferryboat hàd remained still or gone forward, 
in either case the Tompkins would hâve collided with her, and it is 
believed that the ferryboat did not cause the collision by backing 
across the Tompkins' courSe. 

There should be a decree for libelant for damages and costs. 



THE MANITOU. 

(District Court, S. D, New York. May 19, 1902.) 

t Shippins — Exemptions in Bn-i. of Lading— Stipulations against Négli- 
gence. 

Exemptions In a blll of ladlng whleh are brought Into opération by 
' tlie négligence of the shlpowner or hls servants are not enforceable in the 
courts of thla country, 

S. SaMB— Damagb to Cargo— TJnseaworthinbss. 

Cargo stowed in a hold was dÉ^maged on a voyage from London to 
î<lf^. York by steam which eseaped Into the hold through valves placed 
ta an Iron box on the deck above for use iû case of flre. Thèse valves 
were located on oriè branch of a steam pipe, the other branch of which 
led to a wlncb and a wlndlass. The admission of steam tato the main 
pipe was controlled by a yalvte In the englne room, which was closed 
fhortly af ter the shlp sailed, and remained closed untll she was nearly 
tp, N^w York, when It was opëned for thé purpose of testlng the wlndlass 
preparatory to Its use In dlséharglng cargo. It was conceded that the 
âaÂâge occurred thereafter. The box In which the three flre valves Were 
■ placed was locked before the shlp sailed, and it was supposed that the 
valves were closed, The admission of the steam to the valves in the 
box was further controlled by another valve in the branch pipe leadlng 
to them, and after thé présence of steam In the hold was dlscovered such 
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valve and two of those in the box were found to be partlally open. Beld, 
that sucïi facts made it iucumbent on the ship, in order to escape liabil- 
ity, to sliow that sucb valves were properly and thoroughly inspected 
and closed before the voyage began, and that, in the absence of direct 
and crédible évidence establishlng such facts, the leakage must be at- 
tributed to the unseaworthy condition of the ship in that respect at the 
beginning of the voyage, and she was not exempt from liability under 
the Harter act. 
3. Samb — Hartbk Act — Dob Diligence to Make Vbssbl Sbawobthy. 

To constitute due diligence on the part of a shipowner to malie the 
vessel "in ail respects seaworthy" at the beginning of a voyage so as 
to entitle him to the beneflt of the exemption contained in section 3 of 
the Harter act, it is not sufficlent to provide her vfith proper structures 
and eQuipment, but due diligence must also be exercised by the owner's 
servants in the use of such equipment before and up to the time of 
the beginning of the voyage. 

In Admiralty. Suit to recover for damage to cargo. 

Butler, Notman, Joline & Mynderse, for libellants. 
Convers & Kirlin, for claimant. 

ADAMS, District Judge. This action is upon a libel fïled by Dodge 
and others to recover damages sustained by them through injury to 
their merchandise, of a gênerai character, while on board the steara- 
ship Manitou, on a voyage from London to New York in May, 1899. 
The cargo was shipped in London in good order and upon delivery 
hère was found to be in a greatly damaged condition. No sea périls 
were encountered upon the voyage. The damage was occasioned by 
the escape of steam into the hold where the goods were stowed. The 
question to be determined is, whether the steamship can obtain exon- 
ération from liability for the damage under certain exceptions con- 
tained in the bills of lading or from the provisions of the Harter Act. 

Thèse goods were stowed in No. i hold. Leading to the windlass 
on the deck above the hold, was a main steam pipe running along 
the deck from the engine room at the after part of the ship for the 
purpose of supplying the forward parts with steam. On the same 
deck, back of the windlass, was a winch, which was supplied with steam 
from a branch pipe running from the main pipe. This branch pipe 
forked into two pipes, one leading to the winch, and the other leading 
to and ending in a small iron box, on the same deck, covered with a 
thin Steel plate, in which were three small valves. Thèse valves were 
designed to admit steam for fîre extinguishing purposes into the under- 
neath hold, consisting of the lower hold, orlop deck and the between- 
decks. This whole system of pipes was controlled by a valve in the 
engine room. When this was opened, the admitted steam went with- 
out obstruction to three main valves ; one at the windlass, one at the 
winch, and one in the vicinity of the iron box mentioned, containing the 
small valves. The main valves were called in the testimony respective- 
ly F, C and D. Valve F was at the windlass and valve C was at the 
winch. Valve D, near C, controlled the admission of the steam into 
the three valves in the box, which has been called E, and was designed 
as an extra guard, in addition to the valves in E,, against the steam 
reaching the cargo, unless it should be desired to turn it into the hold 
in case of fire. There were also valves for the exhaust steam used 
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at the wîndlas;? and the winch, called A and B. The valves in box E 
werç operated with fixed handles. Valves C, D and F were operated 
by means of wrenches or hand wheels fitting on square-headed spindles. 
The hand wheel specially designed for the spindle on D was kept in 
the thart ropm. yalves A and B were operated by removable hand 
wiieels, whicli fitted the spindle on D; sufEciently well to be serviceable 
for operating that valve. A and B were ordinarily left open, being 
closed only when the windlass or winch was undergoing repairs to 
keep* the exhaust Steam from reâ<!hing them. The valve D and th« 
valves in E were ordinarily kept closed. Testimony on the part of the 
vessel îs given to the effect that the valve D and the valves in E were 
tightly closed before the vessel entered on the voyage and that there 
was no apparent escape of steam into the compartment until the voyage 
was practically ended. When the steamer reached the vicinity of 
Sandy Hook, steam was turned into this System of pipes to ascertain 
whether the windlass was in order and everything prepared for anchor- 
age. About two hours later the steamer reached Quarantine Station, 
and anchored over night. The next morning it was reported to the 
chief officer that the bulkhead in No. i hold was hot. It was sup- 
posed that fire had broken out iri the hold and the chief ofïicer so 
reported tb the master, who dirécted that one of the hatch covers 
be taken off. When that was ddne a great volume of steam issued 
from the hold. An investigation immediately followed and it was 
found that valve D and two of the valves in E were open. They 
were at onte closed, the haiid wheel of A or B being used to close 
D, and the èscape of steam ceased, It is not disputed by the steamer 
that the dâjttàge to the cargo wâs câused by this steam but it is in- 
sisted that the cif cumstances disclose no basis for Hability oh her part. 

It is évident that the damage dc'curred either from unseaworthiness 
on the part of thé steamer in not being fitted to carry her cargo in 
safety or from some négligence of her servants and unless she can 
exoneràte herself throùgh the stipulations of the bill of lading or the 
pi-ovisions oj[ the Act, she must respond therefor. 

The bills of lading contain numeroùs exceptions designed to pro- 
tect the carrîif, including: among them one against liability for dam- 
ages by ^teàrri; and if they are permittéd to prevail, there can be no 
recovery, It is weli established, however, that exceptions in a bill 
of lading, Which are broughtinto opération by négligence of the ship 
owner or his servants, are of no avàil in this couritry and no further 
attention néed be given to those reliéd ùpon hère. Harter Act, §§ l, 
2; Knott v. Botâny Mills, 179 U. S. 6g, 21 Sup. Ct. 30, 45 L. Ed. 90; 
Thfe Kensihgtbiii'183 U. S. 263, 22 Slip. et. 102, 46 L. Ed. 190, 

It is alsb tifged thàt à pt-ovisibn in the bill of lading against lia- 
bility for àny damages to goods cajiable of being covered by insur- 
ahcè is protection in this caSe as the gôods fell within that description. 
It is concéded by the claimant that such a clause dbes not protect the 
Carrier when dèfects in the hull br équipment or négligence are shown 
(Garv. Cârr. by-Sea [3d Ed.] § I05; The Hadji [D. C] 16 Fed. 
«61, 865; Id. [C. G.] 20 Fed. 875)? but it is contended that the libel- 
lants hâve nbt sustained the burden of proof to show négligence. Thi* 
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contention is answered by the évident fact of négligence appeàring 
from the circumstances oi the case. 

The real controversy is, whethér the facts are such as to bring the 
provisions of the Harter Act into opération for the vessel's benefît. 
There can be no doubt as to the vessel's gênerai fitness for trans- 
porting cargo and that she was supplied with ail proper devices to 
render its carriage safe. But weré the devices properly used while 
the vessel was in port and still under the owfner's control ? Did the 
owner then exercise due diligence to make the vessel in ail respects 
seaworthy ? Much testimony has been given on the part of the vessel 
to show that every proper précaution was taken and that every valve 
was closed before the vessel went to sea, but ail testimony given under 
thèse conditions requires close scrutiny and it is not necessarily to be 
accepted unless found to be inherently worthy of belief. Where an 
account of circumstances leading to a loss is entirely within the con- 
trol of one side of a controversy, there is more of a burden upon 
such party than where the matter has been open to the other side 
for an ascertainment of the facts. The Alaska (D. C.) 27 Fed. 704, 
710; Id. (C. C.) 33 Fed. 107. Several witnesses hère testified posi- 
tively to an inspection of the valve D and those in box E before the 
sailing and that they were closed. One was the marine superintend- 
ent of the claimant in London, who was examined on commission to 
London. It is shown that the box E was usually padlocked and 
this witness said that it was opened and repadlocked in his présence, 
and that bf the first officer and carpenter of the ship, on the occasion 
of the exàmination. Under the closing gênerai interrogatory he said 
that it was an impossibility for those boxes to be closed and locked 
without the steam plugs, i. e. the valves, being properly screwéd down, 
proving that the valves could not hâve been open so as to admit 
steam into the hold. Another positive witness was the thîrd officer 
of the steamer. On cross-examination, it appeared that he had no 
actual knowledge of the matter. The testimony pf thèse witnesses 
was corroborated in an argumentative manner by the first ofEcer, who 
was examined in the same manner. He said in substance that the 
valves must hâve been in good condition because otherwise the steam 
would hâve escaped into the hold before the sailing and would then 
hâve been noticed, but he did not say that the valves were examined 
at the time the superintendent said he had examined them. The first 
officer did say that he was certain that the valves were not open three 
days after sailing when a ventilation leading to the hold was then 
opened. I do not regard the testimony of the witnesses produced 
of sufficient value to establish the defence. It is contradicted in va- 
rions ways tending to show that the witnesses were, at least, mis- 
taken. For example, it appeared by an exàmination made of the 
box E in December, 1900 — and it is established that the box and the 
valves in it were then in the same condition as in May, when the dam- 
age was donc — that instead of there being no room when the lid of 
the box was closed and locked for the valves to be open, as testified 
to, there actually was an inch of space between the top of the valves 
and the lid of the box, leaving ample room for the valves to be fully 
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op,çj5„when the box was tightly closed. There were eight of tHesé 
bôxès èii thë steamer,' ând'it ihay Safeîy Ijé concluded that if the ofR- 
cers made such thorough examinationë as they testified to, that they 
were not of this boix, Another positive witness for thé claîmant was 
the tnasteï.of the vessel, who said tbat he examined the valves daily 
and that tlïey Were in good conditî6ft,'ànd closed ai; time of sailing; 
but his testimony is thoroùghly disçrèàiîl?e(i by the fact that'he testified 
positively to a minute description df thé pipes and valves, which was 
subsequently found to be entirely inaccurate. He further said that 
the exanjination was in conformity with'a practice which was still 
existîng" when he testified in December, 1890, yet upon an examina- 
tion of the box on the day his testimony was giveii, it was fdund 
that the box contained a rat's nest and some live rats. Such incident 
seems sçafcely consistent With a contiriued daily examination of the 
box. 

The" steamer's theory of the accident first presented, in the testi- 
mony of the inaster, was that the carpenter, being charged with the 
duty of prepâfing the windlass for the àtichoring, had ignorantly open- 
ed valve D and the valves in box E, the latter by breaking open the 
box, for thé purpose of getting suffitient Steam, and' the steam found 
its way înto the hold through the iriistake of the carpenter. Thèse 
valves were at least forty feet distant from the windlass and had no 
connection whatever with it. It would be difficult to believe even 
direct testimony to the efïect that a carpenter of a steamer of this 
character couid hâve been so dénsely ignorant of his duties. The 
chieî engineer said that the carpenter complained prior to the anchor- 
age at quaràntine that therewas not stifficient steam at the windlass 
and that he Subsequently denied opéniirg the valve D. The carpenter 
was named in the claimant's commission to London but was not pro- 
duced for examination, on the alleged ground that he could not be 
found. When the commission was returned without this important 
déposition, the proctors for the libellants notified the proctors for the 
daimant of the C'arpenter's^ London addèess and offered to consent 
to a retum of the cdmmissipii for further exécution in this respect. 
This ofïer was decHned and the cikimanfs proctors stated their inten- 
tion to adhère to the corrtmissioh as it 'st'ood. In this state of affairs, 
the claimant 'ïritist abide by such proper inferences as may be drawn 
from the absence of the testinibny of this witness (Waterhouse v. 
Mining Co.,; 38 C. C. A. iSi', 97 Fe<i::466, 477; Thë New York, 175 
U. S. 187, 204, 20 Sup^ iÇt.'67, 44 Xi Ed. 126); and it may be as- 
|sumed that the c'arpenter's testimony wôuld not pnly not hâve sus- 
taihed any theory Of mishianagement on his part, as representing the 
vessel, and ïhus tènding to bring the matter withiri the provision of 
thë Harter Act, but would hâve contradicted any such theory. The 
case is devoid Of ariy direct crédible testimony showîtig that the valve? 
were closed befpre or at ihë time of skiling or that they were opened 
duting the vOyage and thè conclusions of the witnesses that they must 
hâve beeh so çlosed apd opened are not sufiicient to establish either 
fact. It îs ëfësir tnat'bOx E wâs not opened for examination and 
that no actual tests were made of any of the valves. When the steam 
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got into the hold, valve D was only open three-fourths of a turn out 
of a possible opening of two and a half turns, and it seems évident 
that merely looking at the valves in a perfunctory way would not hâve 
shown this opening. 

Much stress is laid in the claimant'g argument upon the fact that no 
noticeable steam escaped into the hold after the vessel sailed and 
hence thèse valves must hâve been closed until the steamer was in the 
vicinity of New York and testimony was given to show that the box' 
E had been forced open. I consider it much more likely that if the 
box was forced open, it was for the purpose of getting at the valves to 
close them, when the escàpe of steam was discovered, rather than with 
a view of opening them to improperly admit the steam. A similar 
f eature of the case is the contention on the part of the steamer's wit- 
nesses that if the valves had not been closed before sailing, the es- 
caping steam would hâve been observed by those working in the hold 
before it was finally closed for the voyage, but such testimony cannot 
hâve much weight because of its argumentative character. Too many 
unproved circumstances — e. g. the quantity of admitted steam; the 
opportunity for condensation and for escape through the open hatches ; 
the vigilance of those having opportunity for notice ; their inclination 
to report, etc. — might afifect a considération of the matter, if proved, 
to let it hâve any serious bearing, without them. Moreover, it is not 
at ail clear that this hold was not closed before the vessel left port. 
Several witnesses, whose testimony I hâve already commented upon, 
hâve stated that the hold was open for the réception of cargo after 
the hatches were on the other holds, but the log shows that this hold 
was fînished at lo o'clock, while other holds were not finished foi 
half an hour later, and if this were the fact, argument relative to the 
probability of escaping steam being observed before the vessel sailed 
loses much of its force. . It must be borne in mind, too, that this sysr 
tem of pipes was controUed by a spécial valve in the engine room. 
The engineer in charge testified that he turned ofif the steam by this 
valve shortly after leaving London. Therefore, although the valve D 
and those in box E were open when the vessel sailed, there would 
hâve been no steam admitted to the hold during the voyage until 
it was turned on by the opening of the engine room valve, when the 
steamer neared Sandy Hook. It was said that at this time the car- 
penter complained that he could not get steam enough to Work the 
windlass. An attempted explanation of such a condition was made 
by a statement on the part of the engineer that the windlass journals 
get rusted with sait water, rendering it difficult to turn them at first, 
but it seems more probable that the difificulty was caused by a defi- 
ciency of steam at the windlass, owing to its escape into the hold. 

Altogether, I conclude that the valves were not properly closed be- 
fore the steamer sailed. 

The claimant bas strenuously urged that even if this conclusion 
should be reached, there can be no recovery under the adjudicated 
cases, citing The Mexican Prince (D. C.) 82 Fed. 484; Id., 34 C. C 
A. 168, 91 Fed. 1003; The Mexican Prince, 174 U. S. 801, I9 Sup 
Ct. 887, 43 L. Ed. 1187; The Sandfield (D. C.) 79 Fed. 371; ïd., 
116 F,— B 
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34'Q, C. Al 6i2, 92 Fed; 663; The British King (D. C.) 89 Fed. 
Sf:è;.îa., 35 C. G. A. 159, 92 Fed. 1 01 8; The Glenochil [1896] Prob. 
ïd;- il î'BIackbûi'n V. Navigation Co., Shipping Gazette (Dec. 6, 
1901) p. 777; The Silvia (D. C.) 64 Fed. 607; Id., 15 C. C. A. 362, 
68'Fed. è^j>m.iî7i U. S. 462,: 19 Sup. Ct. 7, 43 h. Ed. 241 ; The 
Stfàtlidès (D. C.) 89 Fed. 374; Çarv; Carr. by Sea (3d Ed.) pp. 128, 
^29, § 163È;. I do not deém it riecessary to analyze and distinguish 
theée àûthorities, beeause the principle hère involved has been re- 
cently p'àè^ed upon by thé Suprême Court in the case of International 
NaV; Céi; v; Farr'& Baiky Mfg. Co; (decided April 22, 1901) 181 U. 
S. 218, it' Slip. Ct. 591, 45 L. Ed. '830. In that case the carrier 
wâs held liable. Thef e, the ports of the vessel ' were inspected be- 
fore thé Véssel sâîled and: were believed to be closed, but the covers 
of one of/the ports *ere actUally open, with the resuit that, without 
any séVeré" wéather ot" accident happening, the sea found access 
thtoùgh thé port to the cargo and înjured it. The Silvia, supra, 
which' Wâs a case ôf the outside cover of a port hole béing left open at 
time of sailing, and held not to constitute unseaworthiness, was distin- 
guished^ori the ground that thëfe, the cover was designedly left open 
at the tiifié ôf sailing, the %èâ:ther being fair, for the {iurpose of light^ 
ing thfe cargo compartment, ând the négligence consistèd of failing 
to close it, is could easîly hâve béen done, when bad weather came 
on, which was a fault of rtiariagement under ïht Act and did not con- 
stitùte unseâwbrthinëss. I»th€ case being thèn' COnsidered, the cov- 
ers were iiltèfided to bè Sècijfrely closed before any cargo was re- 
ceiyed and ttie persèn wh*»ée dàty it ^yâs to dOsô the ports, or see 
that thèyiverë closed, suppôised that had beén propèrlydone and that 
hatches wète- çlbsed with no expeetation that any more attention 
would bé grveri tb' .them during thé voyage, but in fa.ct the port in 
question was riot closed; hence thé vessel ' was fôUnd to hâve been 
unseaworthy and not wîthin the exemption from liability provided by 
the Act. Itwâs there said bV^Mr. Chief Justice Fuller, in writing 
the opinion of the court (pag-èà 5224-226, 181 U. S., page 593, 21 Sup. 
Ct., and page '830, 45 L. Ed.): - 

''But It Is contended that W spite of the fatît that the condition of the 
pd'ft hole retidered theiehlp unsea'Worthy when she salled, the omission to 
sfscurely coy^r It |*as a fault ôr errca: In management and within the exemp- 
tion of the third section of the Barter Xct. The proposition is that if an 
owher provides a vessel ^roperiy cqnstructed and eqûlpped, he Is exempted 
ivpm liabilit;^ no matter how unseaworthy the vessel may actually be, 
ât the commencement of the voyage, through négligent omission or com- 
mission In th0 use of thé efljJl&nifent by the owner's servants. Or, to put 
It In anat;l;ier, way. If the: «nseaworthiness is npt the resuit of error or 
fault In, management, the thlrd section does not aiiply, and even if it were, 
the éxemptlbii still carinot ôbtain uniess it appears that the owner used 
ûixe diligence to make the Vessel seaworthy. And it IB Said that the owner 
does exercise such diligence by providing a vessel properly constructed and 
eguipped. , anâ th^t wblle be is : responslble ,f qr the mJsuse or nonuse of 
thp structure ot equlpmen|; by bis 'shore' agents, he exercises due dili- 
gence by the. sélection of •compétent 'sea* agents, and that he is not re- 
sponsiblè for the^ acts ot the latter, although they produce unseaworthl- 
ness before t&e commencement of the voyage. 

We çannot, acc^e to a :view which so completeily destroys the gênerai 
rule that seâwortblness at the commencement of the voyage is a condition 
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précèdent and that fault In management Is no defence when there Is lack 
of due diligence before the vessel breaks ground. 

We do not think that a ship owner exercises due diligence wlthin the 
meaning of the act by merely furnlshing proper structure and equipment, 
for the diligence required Is diligence to make the ship in ail respects sea- 
worthy, and that, ' In our Judgment, means due diligence on the part of 
the owners' servants In the use of the equipment before the commencement 
of the voyage and Untll It is actually eommenced. 

The ruling in Dobell & Co. v. Steamship Rosémore Co., [1895] 2 Q. ^. 408, is 
in point. The Rossmore left Baltimore with a port improperly caulked, 
vp-hich fendered the vessel unseaworthy, through the négligence of the ship's 
carpenter, who was a compétent person. Sea water entered through this 
poit and damaged the cargo. The bill of lading incorporated the Harter 
Act by référence, and it was held, as correctly stàted in the syllabus, that 
'to exempt the ship owner from liability It was not suffleient merely to 
show that he had personally exercised due ' diligence to make the vessel 
seaworthy, but that it must be shown that those persons whom he employed 
to act for him in this respect had exercised due diligence;' and that, there- 
fore, the négligence of the ship's carpentfer prevented the exemption from 
applying, and the ship owner was liable. 

The obligation of the owner is, in the language of section two of the act, 
'to exercise due diligence, to properly equlp, man, provision, and outfit said 
vessel, and to make said vessel seaworthy and capable of perf orming her 
Intended voyage;' and that obligation was not discharged when this vessel 
sailed with a hole in her side, under the circumstanccs dlsdosed, whether 
the duty of seeing that It was closed devolved on offlcers of the ship, or 
the foreman of the stevedores, or on ail of them. The obligation was to 
use due diligence to make her seaworthy before she stârtèd on her voy- 
age and the law recognlzes no distinction fbnnded on the character of the 
servants employed to accompllsh that resuit. 

We repeat that even if the loss occur through fault or error In manage- 
ment, the exemption cannot be avalled of unless the vessel was seaworthy 
when she sailed, or due diligence to make her so had been exercised, and 
it is for the owner to establish the existence of one or the other of thèse 
conditions. The word 'management' Is not used without limitation, and is 
not, therefore, applicable In a gênerai sensé as well before as after saillng." 

In the case at bar, it was the intention that the valves should be 
closed before the vessel sailed and there was no expectation of their 
use after that time, until the vessel should be near her destination. 
At that time, the steam was turned on at the engine room without 
investigation of the valves D and in box E, because it was supposed 
that they had been tightly closed. I consider that this case falls 
within .the principle of International Nav. Co. v. Farr & Bailey Mfg. 
Co. ; also of The Manitoba (D. C.) 104 Fed. 145, where Judge Brown 
had previously reached practically the same conclusion as the Suprême 
Court with respect to the liability of the carrier upon a somewhat 
similar state of facts. 

It has been urged by the libellants that even if the valves were tightly 
closed when the vessel sailed, that the claimant cannot succeed, be- 
cause the Act does not exempt the carrier from mismanagement 
during the voyage in the care or custody of cargo and further that 
the fixe apparatus could not in any sensé be deemed as having any- 
thing to do with the navigation or management of the vessel, but in 
View of the resuit at which I hâve arrived, I do not deem it necessary 
to consider such contention. 

Decree for the libellants, with an order of référence. 
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,,. 'In ré ■WIÉSSNER. 

pistolet Ctourt, B. D, New York. May 14, 1902.) 

BANKRUPTiCï— Pkbmises Occdpied by Thustee— Kight to Reoovbb Rïntal. 
A recelyer appointeU for the l^rqperty.of a bankrupt took possession 
of the premlses occupled by t^ie tanferupt nnd^r tbe supposition that 
they were ai, mrt of tfee hanknipt's içstate, and later sucli premises were 
occupled l)^,^e trustée. 'Fhé premises were in fact leased to a corpora- 
tion wltlj;^lalcb the bankrupt w^p connected. The lessor inade no de- 
mand for, possession, but subséqtiently commenced an action In a state 
court agai^st the corporation in ^hlch judgment was recovered for 
arrearage oï rent àhd for possession, and possession was surrendered to 
the offlcer thereunder. iBelê, that the lessor was estopped by such pro- 
ceedings froinj recovering rental from the trustée. 

In Bankruptcy. On pétition for an order directing the trustée to 
pay rental for premises occupied by him. 

Byram L. Winters, for petition^r. ■ 
Kenneson, CÎïain, Emlêy & lîS^ljirio, for trustée. 

THÇJjM AS, District Jadge. . The pétition of Margaretha Wiessner 
for an order directing the trustée to pay the petitioner the reason- 
ablë' value of the use and, occuJ)at5ôîi by the trustée of certain prem- 
ises ïs^llereby deriied, Qn the 6th of June, 1900, the receiver tooli 
pios^ç&sipn of the prémices upon the supposition that they belonged 
to the bankrupt, and continued therein until August 7, 1900; where- 
upon th«> trustée,' hâvîng been âppointed, occupied the premises, in 
connection with thé inain property, until the I9th of June, 1901. Pos- 
sessioii ipf the premises was not dçnj^nded by the petitioner or by 
any person in herbehalf. It appears that on May 22, 1900, the peti- 
tioner leased thé premises to the Oscar E. A. Wiessner Manufactur- 
ing Company, for the pçriod of 10 years from May 22, 1900, at an 
annual rént of $2,400 ; tbat on September 17, 1901, one Charles M. 
Pracht, an agent of Margaretha Wiessner, filed a pétition in the mu- 
nicipal court of the city of New York, wherein he stated that on Sep- 
tember I, 1901, thé Içésee named owed the petitioner $2,200, as 
eleven motiths' reht for the premises, ïrom October i, 1900, to Sep- 
tember r, 1961, and asked that such proceedings be taken as should 
dispossess thé leçsee from said premises; that pursuant to such pro- 
ceedings a judgment was, on September 20, 190.1, rendered, finding 
that $2,2Ôo was due as rent from the lessee to the petitioner, and 
décreeing that the petitioner should" hâve possession of the premises, 
and that a warrant of attacbment should issue to remove the said 
tenant iherefroiH; that such warrant was issued, and on September 
2ist thë'rëturn was duly made, stating thât pursuant to the warrant 
the maf shal had put thé petitioner in rail possession of the premises. 
Thé prt)cëédings dièpossëssing the lèssee were in proper form. There 
is no evidèhcetbatthè petitioner evér disclaimed the same, until it was 
fouhd thàtàùch action esi^pped a récovéry under the présent pétition. 
EVen thèri' the petitiohelr offered no évidence until this motion had 
been argued, whereupon an affidavit was ofïered tending to show that 
the summary proceedings werè without petitioner's ' authority. Such 
a contention cannot be maintained to vitiate the verity of the pro- 
ceedings, the benefit of which the petitioner has had. 
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In re BE5LLAH. 
(District Court, D. Delaware. February 25, 1902.) 

1. Involcntary Bankbuptct— Pétition. 

An averment in a pétition in involuntary bankruptcy that the de- 
fendant at a certain time received a specified sum of money from a 
specifled source, which sum "he has ever since eoncealed and secreted 
with intent to hinder, delay or defraud his ereditors", is not defeetire 
for want of particularity; the manner and détails of the concealment 
being matters of évidence and not of averment. 

2. Same— Fraudolbnt Concealment. 

Fraudulent concealment may be shown as well by clrcumstantial as 
by direct évidence, and where the évidence Is wholly clrcumstantial, It 
is impossible, and therefore unnecessary, to aver in the pétition the pré- 
cise détails of the act of concealment. 

B. Samç— Vbbipication op Pétition. 

Whlle a pétition in Involuntary bankruptcy must be signed and verl- 
fled in duplicate by the petitloning ereditors, or those authorized to rep- 
resent them, the bankruptcy act does not provide or require that such 
pétition shall be verified by a formai afQdavit or an affldavit of any sort; 
the only provision applicable to the vérification of such pétition belng 
that "ail pleadings setting up matters of fact shall be verifled undCT 
oath." 

L Same— Signature op Corporation. 

A corporation can act only through Its officers, or agents, and where 
Its name is subscribed by an individual to a pétition in involuntary 
bankruptcy, and the pétition purports to be verifled by the same per- 
son, it is necessary that such person should set forth under oath or 
affirmation that he was authorized to sign and verify the pétition on 
behalf of the corporation. The omission of such an averment, uniess 
remedled, is fatal; but is not an incurable defect, Jurisdictional or oth- 
erwise. 

6. Same— Erhor in Jurât. 

A mère clérical error in the Jurât of one of the duplicate originals of 
a pétition in involuntary bankruptcy can be cured by amendment. 

8, Same — Ambndment op Pbtitiok. 

Eule 11 of the gênerai orders in bankruptcy deals with amendments 
to a pétition and sehedules, but v^as not intended to abrogate or restrict 
the gênerai power of amendment In other respects vested in the court. 

7. Same— Dbpects in Pétition. 

In accordance with the elementary rule that in proceeding on a stat- 
ute the pleader must négative an exception in the enacting clause, a pé- 
tition In Involuntary bankruptcy against an individual is defectlve if it 
omits to aver that the défendant vcas not a vifage-earner nor a person en- 
gagea chlefly in farming or the tillage of the soil. Such a defect, how- 
ever, can be corrected by amendment 
(Syllabus by the Court) 

In Bankruptcy. 

Henry C. Conrad and Wm. S- Stenger, for ereditors. 

H. H. Ward, J. E. Smith, and C. W. Smith, for bankrupt. 

BRADFORD, District Judge. This is a motion for the dismissal 
of a pétition in involuntary bankruptcy filed against Thomas S. Bel- 
lah, April 30, 1901. The first ground assigned in support of the mo- 
tion is that "said pétition in bankruptcy doth not set forth any act of 

H 4. See Bankruptcy, vol. 6, Cent Dlg. § 123. 
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bankruptcy on the part of the said Thomas S. Bellah." The pétition 
avers that the défendant is insolyent and that within four montns next 
preceding its date he committèd an act of bankruptcy, 
—"In that he dld hetetftfore, to wtt, on the 31st day of December, A. D. 
1900, hâve passed before the Keglster of Wllls in and for the Oounty of New 
Gastle, State of Belaware, hls own account as Admlnlstrator of the estatè of 
Edwaiïd T. Bellah, deceased, whereupon he became entltled to, and did, 
recelve from sald estate as hls own Individual share of the same the sum 
of $29,463.25, whlch said sum of money he then and there, and bas ever 
slnce, concealed and secreted, wlth intent to hinder, delay or defraud hl» 
creditors." 

By section 3a(i) of the bankruptcy act the concealment by a person, 
witlun the ^çlass of those who may be declared involuntary bankrupts, 
of any part of his property; with intent to hinder, delay or defraud his 
creditors or any of them is made an act of bankruptcy ; and by sec- 
tion 1(22) of the act it is provided that " 'conceal* shall include se- 
crète", &c. The défendant contends that there is no sufïicient aver- 
ment b| ati act. of banlfrut>tcy, because, in the lang^age of counsel, 
''tjtiere îs a total failure to «pecify any particular act of concealment, 
and to show how, when, or where such concealmefit was effected". 
Some coloris given tothià contention by certain dicta in one or more 
of the'câ'èës dted on the part of the défendant; but a brief review 
of the cases will disclose that, with possibly one exception, none of 
them, so far as the points actually decided are çoncerned, can be con- 
sidered authoritative on the question now under discussion. In the 
case of In re Beardsley, Fed. Cas. No. 1,183, * spécification in op- 
position to thé discharge of a bankrupt "that he has concealed and 
;<;ôvered l^p his property, fof the purpose of defrauding his creditors 
çxisting àt the time of filing his pétition", without specifying what 
property had been so concealed and covered up, was held bad as 
îîeing too vague and gênerai. So, in the case of In re Butterfield, 
Fed. Cas. No. 2,247, 5 Biss. 120, it Was held that a spécification that 
a bankrupt "has given -a fraudulent préférence, contrary to the pro- 
visions of the act", without showing what property was the subject- 
matter of the préférence, was bad; the court saying that it lacked a 
spécification ill détail, "which would be necessary to enable the party 
to plead it in bar". So, also, in the case of In re Rathbone, Fed. 
Cas. No. 11,580, 2 Ben. 138, a spécification that a., bankrupt "has been 
gyilty of fraud in covering, concealing, and distributing his property" 
was held bad as being too gênerai. Again, in the case of In re Maw- 
son, Fed. Cas, No. 9,318, 2 Ben. 332, the court held a spécification 
too vague and gênerai which stated with respect to the bankrupt that 
"in contemplation of becoming bankrupt, he has made a transfer or 
conveyance of part of his property, for the pùrpose of preventing 
the same from coming into the hands of the a? signée, and of being 
distributed aceording to law in satisfaction of his debts"; the court 
saying "the third specifîCîitiOn should state what part of his property 
he has so transferred". In the case of In re Carrier (D. C-) 47 Fed. 
438, spécifications were filed, ôf which the first averred that after ad- 
judication in bankruptcy and the choice of assignées, the bankrupt 
refused to surrender to the assignées the papers relating to his estate, 
'and concealed from the assignées "'certain papers' relating to judg- 
ments obtained against him prior to his adjudication, 'the papers' so 
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concealed beiiig a receîpt of one Alexander Smith for the notes upon 
which the judgments were recovered". The court held that the 
charge of concealment contained in the first spécification was bad 
as not being sufficiently spécifie. Whether the cases cited in the opin- 
ion support the conclusion which was reached may admit of grave 
question. But however this may be, In re Carrier cannot, in view 
of the authorities and considérations hereinafter referred to, be treated 
as controlHng the case in hand. Ail the cases above cited related 
to the sufficiency of spécifications or allégations impeaching the va- 
lidity of a discharge in bankruptcy. In the case of In re CHffe, 2 
Am. Bankr. R. 317, 94 Fed. 354, a pétition in involuntary bankruptcy 
averred that the défendant was insolvent and charged as an act of 
bankruptcy that he "on the twenty-seventh day of January, 1899, 
suffered, while insolvent, other creditors to obtain a préférence 
through légal proceedings, and not having at least five days before 
sale or final disposition of his property aflfected by such préférence 
vacated such préférence". There was no spécification of the détails 
of the alleged préférence. The court stated that objection on the 
ground of such omission, if seasonably made, would hâve been good, 
but that it was made too late. In the case of In re Nelson (D. C.) 
98 Fed. 76, the pétition alleged that the défendant had within four 
months next prior to the filing of it "transferred, while insolvent 
large amounts and values of his property to one or more of his cred- 
itors, with an intent to prefer said creditors over his other creditors". 
On a motion to dismiss, this allégation was held insufficient, as lack- 
ing reasonable certainty; but leave to amend was granted. It has 
been held that spécifications in opposition to a discharge in bank- 
ruptcy must in point of certainty and particularity of averment con- 
form to the requirements of criminal pleading. Assuming that this 
rule applies as well to the averment in a pétition of an act of bank- 
ruptcy as to spécifications in opposition to a discharge, the suffi- 
ciency of such averment is to be determined by the same rules relat- 
ing to certainty and particularity which would apply if the act of 
bankruptcy as averred in the pétition were charged in an indictment 
as a punishable ofïence. Treating, then, the alleged act of bank- 
ruptcy as a criminal offence set forth in an indictment, the charge in 
effect is that the défendant having on a specified day within four 
months next preceding the filing of the pétition, namely, December 
31, 1900, passed before the Register of Wills of New Castle county, 
Delaware, his account as administrator of a specified estate, namely, 
the estate of Edward T. Bellah, deceased, and having then and there 
become entitled to and received from that estate a specified sum of 
money, namely, $29,453.25, as his individual share of such estate, 
then and there and ever since concealed and secreted the sum of 
money so received by him with intent to hinder, delay or defraud his 
creditors. The source, identity, amount and receipt by the défendant 
of the fund are distinctly and with particularity pointed out. It is only 
thè generality of the charge of concealment or sécrétion that is ob- 
jected to by the défendant ; and this objection is based solely on the 
ground that the petitioners hâve failed to specify any particular act 
of concealment or to show how, when or where such concealment was 
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effççte(î.,,j^u,t;thç-ioffpuçe on whichthe pétition is basexl is not con- 
cealtnent, of property^bj^j any p^^ act, nor in any particulàr 

manner>,'nor at any pârti(^uiar time, inor under any particylar circuro- 
stajîjÇ(^5,,'rjIt: is'tl^e cpnç^?itlniét|t of tné;sp€cified fund by the défend- 
ant^ ^jtlijtliespecifiecteYiiinti^t. ït is true that if there was conceal- 
me];it"'t}ieré^j'niust hâve $ç^, some açtV.of concealment, and it must 
hayç lieei^r effected in sonie mannèi; iin<i at some time. The manner 
and d^tatiîs, however, of the conceàlment, are matters of évidence, 
and not bf, averment. Indiçtmeijts for larceny charge the défendant 
with feJotiibùsly stealing, taking and carrying away the personal prop- 
erty pf jaÇjQther, but do pot specify the. mander or détails or the cir- 
cumstaiiçes attending the, act of theft:,.So, in cases of embezzlement, 
the inâictiment :after charging tlie receîpt by the défendant, in a speci- 
fied fidyçjary capacity, of rnoheys or pther personal property, and 
the façt.oî embezzlei^ent, neçd, not,, ànd usùally does not, set forth 
the detaiisi of the act of enibéz;zleîRei}t;. It is a gênerai rule, subject 
to qualièiîation in some instances, tlikt, an indictment for a statutory 
ofFence is sufficient if it charges thç defenilant with the commission of 
acts within the statutory description, "in the substantial words of the 
statute without ariy further expansion of the matter". U. S. v. Sim- 
mons,'Q$ U. S. ,360, 362,, 24 L. Ed. 819; Same v. Gooding, 12 Wheat. 
460, 474, 6 L. Ed. 693 ; , Claasseh v. U. S., 142 U. S. 140, 146, 12 
Sup. Ct. 169, 35 X. EfJ.^^; Ledbetter v. Same, 170 U. S. 606, 612, 
18 Sup. Ct. 774, 42 L, Ed. 1 162; Pounds v. Same, 171 U. S. 35, 38, 
18 Sup. Ct., 729, 43 X. Ed. 62; Kirby v. Same, 174 U. S. 47, 63, 19 
Sup. Ct. 574, 43 L. Ed. 896. But "it is not sufEcient to set forth the 
ofifencein the words of ,thç statiite, unless those wprds of themselves 
fully, directly, and, expressly, without any uncertainty or ambiguity, 
set forth ail, the éléments necessary to constitute the offence intended 
to be punîâhed". U. S. v. Carll, 105 U. S. 611, 26 L. Ed. 1135. In 
U. S. v. Simrapns, supra, the court through Mr. Justice Harlan, re- 
ferring to the gênerai rule, said: 

"But to thlà (général rule there Is the qualiflcatlon, funflamental In the law 
of crimlnal; procédure, that the accused must \)e apprlsed by the Indictment, 
with reasoiiabJe certainty, of the nature of the accusation agalnst him, to 
the end that he may prépare hls défense, and plead tlié judgment as a bar 
to any subséquent prosecutlori for the saBae otfénce. 'Ah Indictment not so 
framed Is defectlve, although It may follow the languàge of the statute." 

In Ledbetter v. U. S-, supra, the court through Mr. Justice Brown, 
said: , 

"We havé no disposition to quallfy what has aiready been frequently 
decided by tlils court, that where the crime is 4 statutory one it must be 
chargea ■with précision and^ , certainty, and every ingrédient of which it is 
composed must be clearl^ and accuratëly set forth, and that even in the 
cases of misdemeanors the Indictment niust be free from ail ambiguity, 
and leaVie no dotibt In the mlnds of thé accused and the court of the exact 
oftehce intended tô be charged." 

But the qualification, of the gênerai rule, while requiring that the 
défendant shàU be apprised with reasônable certainty of the ofifence 
charged -agains^ him, does not contempkte that mère matter of évi- 
dence not necessary for that purpbsie shall be spread upon the face 
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of the indictment. In the case la&t cited Mf; Justice Brown further 
said: 

"The cases -whereln it is held that an Indictment In the exact language of 
the statnte Is not sufflclent are those wherein the statute does not contain 
ail the éléments of the oCEence, as Jn TJ. S. v. Carll, 105 U. S. eil [26 U Ed. 
1135], where a statute against paseing counterfeit money failed to aver 
the scienter; but where the statute sets forth every ingrédient of the ofCenee, 
an indictment in Its very words is sufficlent, though that offence be more 
fully deflned in some other section. * * * Notwithstanding the cases 
above cited from our reports, the gênerai rule still holds good that upon an 
indictment for a statutory ofCence the ofCence may be deseribed in the 
words of the statute, and it is for the défendant to show that greater particu- 
larity is required by reason of the omission from the statute of some élé- 
ment of the ofCence. Where the statute completely covers the offence the 
indictment need not be made more complète by specifying particuiars else- 
where obtained." 

Hère an act of bankruptcy is charged in the language of the stat- 
ute. The pétition allèges that the défendant at and since a specified 
time "concealed and secreted" a specified fund "with intent to hinder, 
delay or defraud his creditors". The charge is clear and spécifie. No 
room is left for doubt on the part of the défendant as to the nature 
and extent of the accusation. If embodied in an indictment, either 
an acquittai or a conviction would operate as a bar to a second prose- 
cution for the same ofïence ; and equally the défendant would be ap- 
prised with reasonable certainty of the charge brought against him. 
Unnecessary and impracticable particularity is not required in criminal 
pleading. In Evans v. U. S., 153 U. S. 584, 590, 14 Sup. Ct. 934, 
38 L. Ed. 830, the court, through Mr. Justice Brown, said : 

"While the rules of criminal pleading require that the accused shall be 
fully apprised of the charge made against him, it should, after ail, be 
borne in mlnd that the object of criminal proceedings is to convict the 
guilty, as well as to shield the innocent, and no impracticable standards of 
particularity should be set up, whereby the government may be entrapped 
into making allégations whlch it would be impossible to prove." 

If the défendant concealed the specified fund as alleged, it must 
be assumed that the détails and circumstances of the concealment were 
within his knowledge, and no hardship can be involved in requiring 
him to answef and meet the charge of concealment, as made, without 
"further expansion of the matter". On the other hand, to require 
the petitioning creditors in such a case to set forth the détails of the 
concealment or sécrétion not only would be unnecessary to the due 
protection of the défendant, but might, and probably would, require 
the performance of an impossibility. The application of such an im- 
practicable standard of particularity would necessarily defeat ail péti- 
tions in involuntary bankruptcy based on fraudulent concealment by 
the défendant of his property, where the évidence of such concealment 
is circumstantial and not direct and positive. A défendant may hâve 
explicitly admitted to many persons that he at a certain time con- 
cealed a specified portion of his property with the forbidden intent ; 
yet, on the contention made hère by the counsel for the défendant, 
no pétition could be sustained against such défendant on the strength 
of such admissions, unless the petitioners were able to specify some 
particular act of concealment, or to show how or where such conceal- 
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W*pt j'Aras effîéctçd.!. tFpffMdtilent C(Woealment may be shown as well 
by circumstantial as by direct évidence; and where the évidence is 
whplly circunistapitia,!, it^ is impossible and unreasonable, and there- 
fore urinecessary, to àver in thë pétition the précise détails of the act 
oï côneéalrnent. N'èteësity for sûch strictness and particularity of 
aXfërfneiit as' aire donténded for çlôeè hot seem to accord with the au- 
thqrities on criminal pleàding. In Xedbétter v. U. S., 170 U. S. 606, 
18 Sup. Ci 774, 42 t<v Ed. 1162, the court had under considération an 
indictment charging that Ledbetter did "wilfuUy, unlawfuUy and fe- 
loniousl^ carry on the, business of a retail liquor dealer without having 
paidthç spécial tax thei^èfor, as reqûired by law", &c. The offenée 
was d^rged in the language of the statute. The court through Mr. 
Justice Brown said: 

"Défendant Inslsts that It was not sufflcient to charge him with the of- 
fence In the language of the statute, but that the indlctpent should hâve 
set, fortb the partlcular facts whlch show that he was a retail liquor dealer, 
and should also hâve averred that he had not pald the tax of $25 provided 
by law. By section 18 of thé same act retail dealers In liquor are requlred 
to pay a spécial tax of $25, and 'every person who sells or otfers for sale 
forelgn pr domestic dlstllled spirits, wlnes or malt IJquors, otherwise than 
a« iàerelnàfter provided, In less quantities .than flvé wlne gallons at the 
same tilne, shall be regarded as a retail dealer In llquors'. The question 
presented for our considération Ib whether It is sufflcient to charge the 
offenee là the language of the statute creatlng such ofEence and ûxing the 
punlshment therefor, or whether It Is necessary to charge it In the language 
of the statute deflnlng the business of a retail liquor dealer, averring that 
thé défendant bad done the acts thereln stated without payment of the spé- 
cial' tax, and had therefore rendered hlmself amenable to the punishment 
provided by the former section. We do not undertake to say that the lat- 
ter would not be a proper course, but we thlnli an allégation in the lan- 
guage of the statute creatlng the, ofCencei? sufflcient. * ♦ ♦ But we are 
of opinion that the gtatutë in this case (section 16) does define the offenee 
with tÊe requislte preclslop, and tbat the pleader has cbosen the safer 
course In çharging it in the language of this section., Tbe offenee does not 
conslst In selling or off^rlng for sale tp a partioulaj person distilled spirits, 
etc.. In less quantities than flve gallons at one time, but in carrying this 
on, as a business; In other words, in the défendant holding himself out to 
the public as sèljing or offéring for sale, etc." 

It is 'évident that carrying on the business of a retail liquor dealer 
involves, the sale of liquor to îndividaals. But notwithstanding that 
fact, the ofïencé consisted in carrying on such business without the 
payment of the requif'ed tax, and not in the sale, without such pay- 
ment, of liquor to any pfarticular person, although the sale, without 
the paymènt of such tax, of liquor to différent persons might furnish 
évidence suflScient to establish the ofïence as charged in the inditt- 
ment. In Kirby v. U. S., 174 U. S. 47, 19 Sup. Ct. 574, 43 L. Ed. 
890, Kirby wâs indîct'ed under section 2 of the àct of March 3, 1875, 
entitled "An àct to punisfa certaiti larcenies, and the receivers of stolen 
goods" (18 Stati 479), for receiving postage stamps, the property of 
the United States, with ihtent to convert the same to his own use, 
knowing àt the time that the same had been stolen from the United 
States. The courti, through Mr. Justice Harlan, said: 

"Anothei? contention by the accused Is that the indlctment was fatally dé- 
tective in not Stàting from whom the défendant received the stamps. This 
contention Is apparently supported by some adjudications, as lu State v. 
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Ives, 13 Ired. 338, but upon a careful readlng of the opinion In that case It 
will be found that the judgment rests upon the ground that the statute of 
North Oarolina, taken from an old Bnglish statute, made the receiver of 
stolen goods strictly an accessory and contemplated the case of the goods 
belng received from the persoii who stole them. As already stated the act 
of Congress upon whlch the présent indlctment rests makes the receiving 
of stolen property of the United States with the Intent by the receiver to 
couvert it to his own use or gain, he knowing it to hâve been stolen, a dis- 
tinct, substantive felony, for which he can be tried elther before or after 
the conviction of the principal félon, or whether the latter is tried or not" 

After reviewing some authorities the court continued: 

"In State v. Hazard, 2 B. I. 474 [60 Am. Dec. 96], an indictment charging 
the accused with fraudulently receiving stolen goods, knowing them to hâve 
been stolen, was held to be good, although it did not set forth the name 
of any person from whom the goods were received, nor that they were re- 
ceived from some persoïi or persons unknown to the grand jurors. We 
therefore think that the objection that the indictment doés not show from 
whonï the accused received the stamps, nor state that the name of such 
person was unknown to the grand jurors, Is not well taken. If the stamps 
were in fact stolen from the United States, and if they were received by the 
accused, no matter from whom, with the Intent to couvert them to his own 
use or gain, and knowing that they had been stolen from the United States, 
he could be found guilty of the crime chargea even if It were not shown 
by the évidence from whom he received the stamps. This rule cannot work 
injustice nor deprive the accused of any substantial right. If It appears at 
the trial to be essential In the préparation of his defence that he should 
know the name of the person from whom the government expected to 
prove that he received the stolen property, it would be in the power of the 
court to require the prosecution to glve a bill of particulars." 

The receipt of the stolen property from a particular person or par- 
ticular persons, although it might or would be involved in the com- 
mission of the ofïence in any given instance, did not constitute the of- 
fence dealt with in Kirby v. U. S., which was the receipt of the prop- 
erty with the specifîed unlawful intent. In Pounds v. U. S., 171 U. 
S. 35, 18 Sup. Ct. 729, 43 L,. Ed. 62, Pounds was indicted for viola- 
tion of section 3296, Rev. St. The sixth count of the indictment was 
in the language of the statute and charged that the défendant "un- 
lawfully did conceal and aid in the concealment of distilled spirits on 
which the tax had not been paid, which said spirits had been re- 
moved to a place other than the distillery warehouse provided by law, 
contrary", &c. The défendant, having been convicted, moved in ar- 
rest of jtidgment on the ground, among others, that the sixth count 
"is too vague and uncertain to authorize a judgment and sentence 
against the défendant". The court, through Mr. Justice McKenna, 
said : 

"The offence was purely statutory. In such case it Is generally suffi- 
cient to charge the défendant with acts coming within the statutory descrip- 
tion in the substantial words of the statute without any further expansion 
of the matter. U. S. v. Simmons. 96 U. S. 360 [24 L. Ed. 819]; Same v. Bilt- 
ton, 107 U. S. 655 [2 Sup. Ct. 512, 27 L. Ed. 520]. One of the acts which 
is made an offence by section 3296 is the concealment of distilled spirits on 
which the tax has not been paid, removed to a place other than the dis- 
tillery warehouse provided by law. The indictment charges in the lan- 
guage of the statute the performance of that act at a particular time and 
place. It was therefore sufficiently certain." 
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(. Iii,thç.xase!l^_s|.j3Îted concealmei;it was charged neither more nor less 
generally thaîifitrnas been in the pétition in bankruptcy. As the allé- 
gation of concealment would be sufficient to satisfy the requirements 
of criminal preadingi I hâve no réason to doubt that it is sufficient in 
a pétition in involuntary bankruptcy. 

The second ground in support of the motion is that it does net ap- 
pear from the pétition that it was "verified under oath of affirmation of 
ail the three petitioners". On this ground the first contention of 
the défendant is that "the first twô affidavits are not signed by affi- 
ants, and hence are not légal affidavits". The bankruptcy act does 
not provide or require that a pétition in involuntary bankruptcy shall 
be verified by a formai affidavit or an affidavit of any sort. The only 
provision applicable to the vérification of such a pétition is that "ail 
pleadings setting up matters of fact shall be verified under oath", 
section i8(c) ; "oath" by virtue of section 1(17) including "affirma- 
tion". The pétition in duplicate must be signed and verified by the 
petitioning creditors, or those authorized to represent them in that 
behalf, but it is not necessary in the case of a pétition in involun- 
tary bankruptcy that they shall subscribe any affidavit. Form No. 3 
(89 Fed. xxviii, 18 Sup. Ct. xix), prescribed by the Suprême Court, 
was followed in the case of the two first namêd petitioners ; that form 
côntaining after the pétition merely the jurât by a proper officer. 
ït shows that oath or affirmation was made that the statements con- 
tained in the foregoing pétition subscribed by them are true. So a 
simple jurât is prescribed in the case of the vérification of schedules 
"A" and "B" annexed td form No; i (89 Fed. xv, 18 Sup. Ct. xi), 
and elsewhere among the forms. Indeed, if the jurât prescribed for 
a pétition in involuntary 1?a,nkruptcy could properly be considered an 
affidavit, itmight well be dQÙbted whether it would be necessary that 
it shouldbe subscribed ty the affiants. Norton v. Hauge, 47 Minn. 
405, 50 N. W. 368; Garrard v. Hitsman, 16 N. J. Law, 124; Jackson 
V. Virgil,, 3 Johns. 549;,,Çates y. Robinson, 8 lowa, 318. But it is 
not necessary to rely on the doctrine of the authorities just cited, 
as in theVcâse in hand no afïidavit is required, and the prescribed form 
of vérification has been followed. The first contention by the de- 
fendant on this branch df ïhe case thèrefore cannot be sustained. In 
support pf the ground that it does not appear that the pétition was 
verified by ail the petitioners the défendant further contends that the 
vérification by Steinman and Pitcher purports to hâve been made by 
them in a représentative capacity as officers respectively of the two 
corporations creditors nattied in the pétition, but that they hâve failed 
to allège afld swear "to the fact 01 their agency or représentative 
capacity". This objection is, in my opinion, well taken. A corpora- 
tion can act only through. its officers. or agents; and where its name 
is subscribed by an individual to a pétition and the pétition purports 
to be verified by the same, person.it is necessary that such person 
should set forth under oath or affirmation that he was authorized to 
sign and verify the pétition on behalf of the corporation. The omis- 
sion of such an averrtient unless remedied is fatal. It is not, how- 
ever, an incurable defect, jùrisdictional or otherwise, but can be reme- 
died by amèndmerit. In ré Chequasset Lumber Co.. (D. C.) 112 Fed. 
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56; Bank v. Craig (D. C.) iio Fed. 137; Carriage Co. v. Stengel, 
37 C. C. A. 210, 95 Fed. 637; In re Simonson (D. C.) 92 Fed. 904; 
In re Simmons, Fed. Cas. No. 12,864; In l'e McNaughton, Fed. Cas. 
No. 8,912 ; In re Rosenfields, Fed. Cas. No. 12,061 ; Roche v. Fox, 
Fed. Cas. No. 11,974. Such an amendment does not constitute either 
a new pétition or a new vérification. Its sole function is to cause a 
necessary fact to appear, which existed at the time of the signing 
and vérification of the pétition, namely, the authority on the part 
of the person signing and verifying the pétition to act in that behalf. 

The défendant further contends in support of the second ground of 
the motion that it appears from the duplicate original of the pétition 
remaining in the clerk's office that the commission 6f the notary pub- 
lic certifying the vérification expired in January, 1901 ; that the véri- 
fication was made in April, 1901 ; and that, therefore, the vérification 
appears to hâve been made before a person who was not at the time 
authorized to administer an oath, and was a nullity. This objection 
is based on what seems a mère clérical error on the part of the notary 
public. Section 59(c) of the bankruptcy act provides with respect 
to pétitions in involuntary bankruptcy that "pétitions shall be filed 
in duplicate, one copy for the clerk and one for service on the bank- 
rupt". The two papers, though termed copies, are duphcate orig- 
inals. In re Stevenson (D. C.) 94 Fed. iio; In re Dupree (D. C.) 
97 Fed. 28. Both of the originals were filed in the clerk's office 
April 30, 1901, without variance between them in words, letters or 
figures. There is a variance only in the jurats. In the first jurât 
of the copy "for the clerk" occur the words and figures : 

"Sworn to and subscribed before me at the City of Laneaster in the 
State aforesaid tbls twenty-seventh day of April, A. D. 1901. 

Chas. B. Long, Notary Public. 
My commission expires Jany. 19, 1901." 

In the first jurât of the copy "for service on the bankrupt" occur 
the words and figures : 

"Sworn to and subscribed before me at the City of Laneaster In the State 
aforesaid this twenty-seventh day of April, A. D. 1901. 

Chas. B. Long, Notary Public. 
My commission expires Jany. 19, 190.3." 

It is évident that both copies were sworn to before the same officer 
at the same place and at the same time. Both copies of the pétition 
were prcduced before the court at the hearing, were commented on 
by counsel during the argument, and are now before me for consid- 
ération. It cannot be assumed that, if the commission of the notary 
public was not to expire until January, 1903, he intentionally stated, 
when performing a notarial act in April, 1901, that it expired in Janu- 
ary, 1901 ; nor can it be assumed that, if his commission had expired 
in January, 1901, he would hâve undertaken to perform a notarial 
act in April, 1901, nor, if he had, that he would hâve stated that his 
authority did not at that time exist. That 1901 was inadvertently 
substituted for the later year is further apparent from the language 
employed which is indicative of futurity, namely, "My commission ex- 
pires Jany. 19, 1901", and not "My commission expired Jany. 19, 
1901", although the statement was not made until April, igor. As 
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the; référence 'tb the yeâr igpî was manifestly only a clérical error 
Of maJdvëreence, the petitioner should, wpon the production of the 
affidavit Of. the notary public or; other satisfactory évidence showing 
the time of the continuance of his commission in force, be entitled 
to hâve i the erroneous date corrected by amendment, so as to con- 
forni' to the fact. To dismisS' the pétition by reason of this clérical 
error -Would or might be to sacrifice substantial justice to the merest 
technicdlityi Rule ii of the gênerai orders in bankruptcy (89 Fed. 
vii, 32CiG. A. xiv) deals with amendments to a pétition and schedules, 
but was not intended to abrogate or restrict the gênerai power of 
amendment in other respects vested in the court ; and I hâve no doubt 
thatthjs: court under that power bas authority to allow an. amendment 
in the dâse-of such a clérical error. In re Donnelly (D. G.) 5 Fed. 
783; Ih:re McKibben, Fed. Cas. No. 8,859; Cook v. Jenkins, 30 
lowâ, 452; Kruse v. Wilson, 79 111. 233; Williams v. Stevenson, 
103 Ind. 243, 2 N. E. 728; Wakeling v. Watson, i Cromp. & J. 
467; Borough of, Pottsville V. Curry, 32 Pa..443. 

The third ground of the motion to dismiss is that "it appears by 
said pétition and record' that said pétition was not filed in duplicate". 
The contention on this point is based solely upon the above men- 
tioned clérical error as to date in the jurât of one of the duplicate orig- 
inals of the pétition. The groûnd assigned does not warrant this 
contention, as the jurât i or vérification is not a part of the pétition. 
The pétition was filed strictly in duplicate. Further, even if the jurât 
or vérification could be treated as part of the pétition, the error as to 
date could be amended as aiready stated. In re Stevenson (D. C.) 
94 Fed. no, and In re Dupree (D. C.) 97 Fed. 28, are inapplicable 
in this connection. In neither of those cases was a pétition in dupli- 
cate, 6t purporting to be in duplicate, filed within four months after 
the act of bankruptcy ; and the grounds of the décision in both cases 
disclose that they are in principle whoUy foreign to the matter now 
under discussion. 

The fourth, fifth and sixth grounds in support of the motion are ail 
directed to one point arfd may be considered together. CoUectively 
they aver in effect that it does not appear from the pétition that the de- 
fendant is a person liable to be adjudged an involuntary bankrupt. 
Section 4(b) of the bankruptcy act provides that "any natural person, 
except a wage-earner or a person engaged chiefly in farming or the 
tillage of the soi! * * * may be adjudged an involuntary bank- 
rupt". It is an eleméntary rule that in proceeding on a statute the 
pleader mûst négative an exception in the enacting clause. In L,ed- 
better v. U- ,S., 170 U. S. 6c6, 611, i8 Sup. Ct. 774, 42 L. Ed. 1162, 
the court sâ!d: 

"The gênerai rule Is thftt whlle the pleader Is not bound to négative a 
provlso, he is'bound to aver that the défendant Is not within any of the ex- 
ceptions contalned In theenaçtlng clause of the statute." 

In accordance with this principle the pétition is defective in omitting 
to aver that the defendatit was not a wage-earner nor a person en- 
gaged chieflyifl farming or the.stillage of the soil. In re Taylor, 42 
C. C. A. I, 102 Fed. 728. But this defect clearly can be corrected by 
amendirièiit. 
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Under the circumstances I think that the purposes of Justice will 
best be subserved by affording to the petitioners an opportunity to 
remedy within a reasonable time the above mentioned faults in the 
pétition, vérification and jurât. The petitioners, therefore, on proper 
application, will be granted leave to correct such faults by amendment 
within thirty days ; but in default of such amendment the pétition will 
be dismissed at the expiration of that period. 



THE ROBERT DOLLAR, 

(Circuit Court, D. Washington, N. D. May 20, 1902.) 

No. 1,900. 

ADMIRALTT— COSTS— DlSBUBSEMENT FOR SuKBTT CoMPANY BOND. 

Whlle the prevalUng party In an admlralty cause Ib entttled to recover 
as part of the taxable costs the amount of actual expendltures for a 
surety company bond when necessary to release a vessel from custody, 
no sum ean be taxed on aecount of such bond, although executed by a 
surety company, -where It was glven for Us own protection because It 
had prevlously become obligated to the owner to protect the vessel from 
liens while in possession of the charterer, so that it was in fact the real 
défendant In interest, and no sum was actually pald it for slgnlng the 
bond. 

In Admiralty. Suit in rem to coUect a bill for lighterage. After a 
hearing on thë merits and a decree for the claimant (115 Fed. 218), 
heard on motion to retax costs. 

Bausman & Kelleher, for libelant. 
Hoyt & Haight, for claimant. 

HANFORD, District Judge. In this case the master of the steam- 
ship Robert Dollar appeared as claimant, and the défense was con- 
ducted in his name. Upon the final hearing the court rendered a dé- 
cision and decree adverse to the libelant, and now the case has been 
brought on for further hearing upon motion to retax the costs, the only 
disputed items being the premiums charged for a surety company bond 
for the release of the vessel from custody, and for the usual stipulation 
for costs. This court has heretofore decided that the prevailing party 
in an admiralty cause is entitled to recover, as part of the taxable 
costs, the amount of actual expenditures for a surety company bond, 
when necessary to release a vessel from custody, and the practice of 
the court in allowing such actual disbursements has been approved 
by the circuit court of appeals for the Ninth circiiit. The South. Port- 
land (D. C.) 95 Fed. 295 ; Jacobsen v. Expédition Co., 50 C. C. A. 
121, 112 Fed. 80. 

The libelant does not question the practice of the court, but the 
items referred to are attacked in this case on the ground that there has 
been no actual expenditure by the parties to the suit in payment for 
the security. It is shown by an affidavit that, at the time of chartering 
the Robert Dollar to the company which was operating her at the timç 
of the transaction. which gave rise to this lawsuit, the owner exacted 
from the charterer indemnity against liens upon the vessel, and that 
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the Amérîéah'Bonding & Trust Company became liable to the char- 
terer as ai ëuf'éty, and obligated to défend the vessel against the en- 
fot'cetnéîït' 6i liens created while she was in the service of the charterer, 
and by reàson of its interest in the litigation the bonding Company was 
the'reâl diéifendant in the case, and executed the stipulation for costs 
ànd thë'delivery bond, because it was necessary to do so for its own 
protection. A counter afïidavit has béen filed which is, in eflfect, an 
admission that the amount included in the cost bill is merely the usual 
and reasonable charge for bonds furnished by corporations, but that 
nothing was actually paid for bonds in this case. But it is contended 
that the libelant was benefîted to the same extent that it would hâve 
been if the usual fées liad been actually paid. 

The beneiît or advantage to the parties in having a vessel speedily 
released from custpdy is, not, of itself, a sufïicient basig for allowing 
premiums paid for surçty company bonds to be taxed as costs, al- 
though it is worthy of considération, in connection with the rule of 
reason afld the spirit of justice which should ariimate courts in adjudi- 
cating the rights of parties. The benefîts would be just the same in 
this 'case if the bonds ,ha|.d been executed by a wealthy friend of the 
claimamt without .compensation or hope of reward, but no practicing 
lawyer would seriously propose to mâke a charge for such bonds to 
be included in the taxable costs, and I hold that the mère circumstance 
that the surety is a corppriation organized for the purpose of furnishing 
security affojrds no additional , leg^l right to claim reimbursement 
where there has been no disbursement. 

The costs which are taxable and recoverable by the prevailing party 
in a cause are prescribed by statute, but in addition thereto the courts 
allow the prevailing party to recover the amount of actual disburse- 
ments which are necessary or reasonable to be incurred in the prépara- 
tion or çOnduct of a causé. But only statutory costs and actual dis- 
bursemehts can be reçovçred. 

The motion to retaxis granted, and the items objected to are dis- 
allowed. 



T^BE ^^EI/LIE FliOYD. 
(DlStrlct-Ooivt, B. D. North Ctfrolina. May 27, 1902.) 

1. SHrppiNStSlÀRBiÀaB ' èi^ QoODâ— Implied Waiihantt of Fitkbss ov Ship. 
In thje 'absence of express eontract, there is an implled warranty on 
the part of the shlppwner, Jn every contract for the carrlage of goods 
by sea. npt only that the ship Js sea worthy in a gênerai sensé at the 
Ij^giOïilng bf the Voyage, biit that she is seaworthy for the particular 
TOyage and cargo. 

8. Samb— Exemptions m Bill dp Lading. 

SUpUlations in a bill of lading against llablllty for loss or damage to 
cargo tbrough dangeria o* the sea Or le4kage do not exempt the ship- 
owçi^l fîpm liabillty, for damage cpiused by seawater which enters 
throtirfi fâiè deeb by teafeon of Ità détective condition, which rendors the 
Ve^èltiiifeeaworthy for tiie' particular vbyàge and cargo. 

8, SàmK^Dàmaôb. TO CargO-^Unseawôrthinbss. 

■ -, A schooner contraoted to carry a cargo of cernent from New York 
toWllmliigton.pn. the- voyage sh^encountered some weather in which 
seàs Vasiied over her deck, but no worse than was to be anticipated 
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on such voyage at that season. Shê was properly and carefully navl- 
gated. On arrivai at Wilmlngton a portion of the cernent stowed be- 
tween^ecks was found to bave been rendered worthless by water, 
either seawater or ralnwater, which entered through tlae upper deck, 
the seams in wMch had not been calked for some eight or nine years, 
and were In sucli condition as to permit any -n'a ter fallingon the deck 
to leak through. <B€ia, that the damage was due to unseaworthiness 
at the beginning of the voyage, for which the owner was liable. 

In Admiralty. Action to recover damages for injury to cargo. 

Geo. Rountree and Carr, Empie & Empie, for libelants. 
Thos. Evans, for respondents. 

PURNELL, District Judg-e. On the loth day of March, 1902, the 
schooner NelHe Floyd cleared from New York laden with 8,000 bags 
and 1,000 barrels of cément, consigned to the Coal & Cément Supply 
Company, Wilmington, N. C., at which last port the said schooner ar- 
rived on or about the 20th day of March, 1902, and discharged her 
cargo, on which the freight was paid. After the landing of the cément 
on the wharf, and before it was checked up, it was discovered to hâve 
been damaged, — 62 barrels and 1,881 bags found to be worthless; 
and for this damage the hbel was filed against the schooner for 
$936.65. Demand was made and payment refused. 

The vessel was originally a three-masted schooner with a center- 
board. The centerboard had been removed, and the schooner con- 
verted into a keel vessel. The cargo below the decks was sound and 
uninjured, but the cargo between-decks was wet by water, whether 
from the sea or otherwise does not appear, by which it had been set, 
and rendered worthless. It appears from the testimony, and is found 
as a fact, that as to the hull, rigging, and equipment of the ship shé 
was stanch ând seaworthy, though she had not been calked since 
1893, — eight or nine years. The calking in the seams of the upper 
deck was rotten and soft, and a pocketknife could with ease be run in 
the seam. Water (rain) was dripping through the seams of the upper 
deck of the schooner the day she arrived in Wilmington and wâs sur- 
veyed, and the water was leaking into the cabin and through the up- 
per deck, where the cargo between-decks was stowed. On her voyage 
the schooner encountered two storms or blows, during which she 
shipped seas freely. By the first she was required to return to Dela- 
ware Breakwater, and remain for two days. The other was off Cape 
Hatteras,' 

The defect in the upper deck existed at the time the schooner 
cleared at New York, and the weather encountered both on the Dela- 
ware and North CaroHna coasts was such as every mariner expects on 
this voyage. For a load of lumber or merchandise, not subject to 
injury by- water, the ship may be said to be seaworthy, but she was old, 
having been built in 1879. The hatches were properly battened down 
and dry. The cargo was damaged between-decks. The vessel, after 
leaving Wilmington, went to Georgetown. Sixty-one barrels dam- 
aged are not included in the 100 barrels, invoiced as stained outside. 
The vessel had no rating for underwriters' insur'ance. 

The gravanieh of the contention of libelant is, not that the vessel 
was generally unseaworthy, but that she Was unseaworthy for the 
116 F.— 6 
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cargo <rfcepien.t. ITJiie limited Ji^ility act qi 1851 does not apply, 
and is improperly pleadedj-for thére is no complaint as to the naviga- 
tion =of tne^'Slfiip.' The niaster was'Skillful in managing her, — abun- 
dântly c^UtidiiS. When the weâth'çi' was threatèning and the storm 
signais displayèd he ranback 30 miles to Delaware Breakwater, where 
he remained for two days. No blâme can attach to him or his man- 
agement jnor does it appear the damage resulted from^ the dangers 
of the sea,--it may hâve done so,— but from a defect in the vessel; 
a negléct to hâve the upper deck properly inspected and calked for 
the particular cargo about to be shipped. There is an implied war- 
ranty, if not expressed, on the part of the shipowner, in every con- 
tract forthe carriage of goods by sea, not only that the ship is sea- 
worthy \yti^n she breaks ground and ships cargo, but that she is sea- 
worthy for the particular voyage and cargo. This means more than 
the bare iwQrds, i. e., she was safe for the crew to venture to sea 
on. As the master aptly testified, if the vessel had not been sea- 
worthy he would not hâve risked his life on her down the coast, 
around Hatteras. But as between ship, owner, shipper, and con- 
signée it means, as said before, she is seaworthy for that particular 
yoyag(p; and cargo; that she can carry the merchandise safely to its 
destination, excepting certain dangers of the sea, neither of which ap- 
ply in the case at bar. 

The cljiaxt^r party filed with the papers shows the vessel was char- 
tered to carry cargoes (lumber) from Georgetown, S. C, to New York 
for the term of one year. Libelant was not a party to this contract. 
The cargo of cernent was taken on the way to Georgetown on a bill 
of lading separate and distinct froin the charter party, in which there 
is no stipulation or warranty of seaworthiness expressed, but "dangers 
of the seas, fire, and collision exceptèd," and the ftirther expression, 
"not accouijtable for breakage, leakage, or rust." Thèse stipulations 
do nO|t, however, apply in the case at bar. Theîr meaning is well 
understood in admiralty, in cases wbere they apply. In the case at 
bar the damage was not,, for instance, caused by the "dangers of the 
sea," unlçsSj it Jje that in shipping seas the water raîsed the covering 
of the hatches or run thrpugh the bpen seams and waterways of the 
upper deck, not) îstheire évidence the damage was caused by any 
other "leakage'* than that , from the upper deck. It is well known 
water \vill se,t.and renier tiseless cément. To store it where it will 
be virtually destroyed for ail practical purposes, whether shipped by 
^ea OT landjis négligence for whiçh the carrier is liable. The defect 
in the upper deekiwas patent, — ^vi^ible to the naked eye. The charter 
P?,rty shows the shipoy?ners recpgnized the fact the yessel was only 
spaworthy for carrying îuinber. ,She had no rating with under- 
vvrriters orjiaccptint of her âge and the failure to hâve her calked or 
overliauled within, the customary; period, and to receive a cargo on a 
ship in this condition is négligence for which no sophistry of rea- 
spping or ,jÇ»tcla sentences in the J)îîl of afïreightment can exempt 
the carrier irooi liability in damages, when damages resuit therefrom. 

For thé reasons stated, a decree will be drawn and entered against 
the ship; in favor of libelants for the amount claîmed as damages. 
There is 110 force in the cross libel for damage, the ship being in the 
custody of the court at the time. 
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THE FRANCESCO. 

THE F. W. MUNN. 

(District Court, E. D. Pennsylvania. May 20, 1902.) 

Mabitimb Liens— Beeach of Towagb Coktraot. 

A tug, then in Philadelphla, contracted to proceed to New York, and 
tow the bark Francesco from that port to Philadelphla. The tug 
started to New York with another tow, but abandoned it to go to the 
rescue of a capslzed schooner, and returned with that to Philadelphia. 
iHeld, that it had not entered upon performance of the towage contract 
with the Francesco, which was whoUy executory, and hence that a 
suit In rem against it could not be maintained for breach of sueh con- 
tract 

In Admiralty. Suit in rem for breach of towage contract. 

Henry R. Edmunds, for the Francesco. 

John F. Lewis and Francis C. Adler, for the F. W. Munn. 

J. B. McPHERSON, District Judge. This action is brought to re- 
cover damages for the breach of a contract of towage. The facts 
are as follows : The Italian bark Francesco was lying in New York, 
intending to proceed to Philadelphia for a cargo. Her agent in Phila- 
delphia made a contract with the owner of the tug F. W. Munn that 
he would send that vessel to New York and tow the bark to this 
port. Another Italian ship, the Catarina Blanchi, was lying at the 
Delaware Breakwater, bound for New York, and the owner of the 
tug agreed to tow this ship to New York, thus securing a tow both 
ways. Not long after leaving the breakwater a capsized schooner 
was discovered, whereupon the tug abandoned the Blanchi, and towed 
the schooner to Philadelphia. As a resuit of this conduct, the Fran- 
cesco was delayed several days before another tug could be procured, 
and the présent action is brought to recover damages on account of 
this détention. 

The jurisdiction of the court to entertain the libel is questioned, 
and I feel bound to sustain the objection. The action is in rem, and 
the courts hâve several times decided that this form of proceeding 
does not lie for the breach of an executory contract of towage : The 
Prince Leopold (C. C.) 9 Fed. 333; The William Fletcher, 8 Ben. 
537, Fed. Cas. No. 17,692. See, also, 5 Rose, Notes to U. S. Reports, 
559, annotating The Freeman v. Buckingham, 18 How. 182, 15 L. 
Ed. 341, and the annotations in the same volume, p. 660, to Vande- 
water v. Mills, 19 How. 82, 15 L. Ed. 554. The respondent does not 
deny the applicability of thèse décisions, if the contract of towage had 
not been entered upon; but the argument is made that, because the 
tug had started for New York in order to tow the Francesco to Phila- 
delphia, the exécution of the contract had been begun, and the agree- 
ment was therefore no longer executory, but was partially executed. 
I am unable, however, to agrée to the correctness of this position. 
It was necessary that the tug should proceed to New York in order 
that it might tàke hold èf the Francesco, and the fact that the par- 
ties may hâve expressly agreed that the tug should proceed to that 
port andtoW the bark thence to Philadelphia imposed no more obliga- 
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tion upon the tug than if nothing had been saîd about proceeding 
to New York. The voyage thither would hâve been necessary, wheth- 
er anything was said about it or net. What both parties had in mind 
was simply that the tug should furriish the motive power to bring the 
bark to the port of Philadelphia, and (except perhaps under unusual 
circumstances) the exécution of such a contract would not be begun 
until the tug, should be actually attached to the tow. Moreover, in 
the case now before the court, the tug was executing a contract of 
towage with the Bianchi, when it abandoned both contracts and took 
hold of the sçhooner. I think it would be an unwarranted refinement 
to hold that thèse two separate, independent contracts were being 
executed at the same time. 
The libel must be dismissed, at the libelant's costs. 
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DALZELL V. WATT. 

(District Court, B. D. New York. May 12, 1902.) 

CoLLiBio»— Insdfpicibnt Moohino — Négligence of Masteb. 

A waterboat made fast to the outer side of a yacht moored !n a rather 
exposed position in North, river for the purpose of supplying her with 
water. The vessels were headed toward the north, and the waterboat 
was seeured by head, breast, and stern Unes, wbich were of sufflcient 
strength for ordinary occasions; but there was a north west wind, the 
river was fllled with floating ice, and an ebb tide was settlng in, which 
made the boat's position one of more than ordinary danger. The mas- 
ter and steward both went on board the yacht whlie the water was 
being dlscharged, leaving no one in the wheel house or in proper charge 
of the vessel. Whlle there a larèé quantlty of ice came against the 
Btem, the Unes parted; and before the master could go on board and 
get ber in forward motion she drifted astern and injured the yacht's 
tender, suspen<5.ed outboard. Beld, that under the circumstances the 
master was negUgejit in leaving the vessel, and that she was llable for 
the Injury done. 

In Admiralty, Suit for collision and cross libel for supplies fur- 
nished. 

Wilcox & Green, for Watt. 

James J. Macklin, for Dalzell and the H. B. Moore, Jr. 

THOMAS, District Judge, The yacht America, 254 feet in length, 
was on january 5, 1899, lying in the North river at the bulkhead off 
I36th and I37th streets, with the pier at i3Sth street som;e 200 feet 
astern, but with no pier to the northward and ahead of her, except 
a small pier a,bout 60 or 80 feet in length at isôth street. The lo- 
cality was not muc^i frequented by ships. Between 6 and 7 o'clock 
in the evening the waterboat H. B. Moore, some 65 feet in length, 
came to suppiy the yacht with water, and made fast alongside the 
outer and port i side, heading up the river. The stem of the Moore 
was from 20 to 25 feet abaft the stem of the yacht, and was moored 
to the yacht by head, breast, and stern Unes.- Some 20 minutes after 
the Moore had been made fast, and while the water was being sup- 
plied to the yacht, the headhne parted. This was followed o^ a part- 
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ing of the breast and stern lines as the Moore went astern ; where- 
upon the aft end of the house of the waterboat carried away the yacht's 
launch, suspended from davits, about 5 feet outboard, and 150 or 160 
feet aft of the stem. For the injury thus done the owner of the yacht 
has libeled the Moore. The owner of the Moore has Hbeled the yacht 
for water suppHed on several occasions. Those on the yacht made 
the Une fast. It was dark at the time, but there were electric hghts 
around the house on the deck of the yacht. The wind was some- 
what west of north. When the Moore was made fast it was slack 
water, and about the beginning of the ebb. 

The two faults against the Moore will be considered: First, that 
she was not made fast by sufïiciently strong lines; second, that the 
captain of the Moore left his vessel and went upon the yacht, leaving 
no person in proper charge of his tug. Mr. Watt was Hving upon his 
yacht. He testified that after the headline had been made fast he said 
to the captain of the Moore, "Captain, I think your hne is very light. 
You hâve got quite an ebb tide and a good deal of ice hère in the 
river. He says, 'Well, I think that will hold her.' I said, 'Ail right, 
you are boss of the job,' or some such word, and I went below." 
Dunn, chief officer of the yacht, testified that Mr. Watt said to the 
person in the pilot house of the Moore that he "didn't consider the 
Unes were sufHcient to hold the boat," and that the person addressed 
replied "it was a brand new three-inch line," and that the référence 
was to the headline. Dunn also testified that the head and breast 
lines had the appearance of being "a secondhand rope, — a rope that 
had been used for quite some time." Mr. Watt testified of the head- 
line, "It looked like a line that had been weather beaten," and that 
the part on the tug looked as if "it had been chafed around the bitt." 
Hanson, a seaman on the yacht, testified that the line was old and 
chafed. The évidence of the captain of the tug was that the head 
and breast lines were new, having been in use but a few days, and 
that the sternline, although not new, was a good line. The engineer 
also testified that the headline was a new line, and Mr. Daizell, owner 
of the Moore, testified that on December 29th there had been placed 
at the ship chandler's to the crédit of the Moore seventeen fathoms of 
5-inch manilla, and 15 fathoms of 4>^-inch manilla, and produced the 
book showing such facts. It is concluded from this évidence that 
for ordinary purposes the lines were sufficiently strong, but it re- 
mains to be considered whether in the employment of such lines the 
Moore discharged its duty under the circumstances. 

As has been stated, the wind was west of north, blowing upon the 
bow of the Moore. Although she was made fast in slack water, it 
was the very beginning of the ebb, and the tide shortly began to set 
strongly upon the Moore. The ice was in such quantity and condi- 
tion in the river that the Moore had difficulty in making her way 
to her position alongside the yacht, and her captain knew that thé 
ebb tide was at hand, and that it would shortly set upon his vessel. 
As to this he testified ; 

"Q. What Is the character of the flrst of the ebb in there? A. It sets in 
there on the bulkhead strong. After the tide gets running fair down the 
river, it slaclsens up alongside of the docks." 
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Çoncernîng the condition of the îcë' he testîfied: 

"Q. You had beeh thèré àbout 15 or 36 minute^, and thls large quantlty 
of Ice caine the're? A. Yès; elr; a larêe floe. Q. Deseribe that a little more 
to ïQé; TTàS It one great blg i)Ieee orawhole lot of itî A. A whole lot of 
it comlBg d<>wo, — great blgiCbunks of driftlng ice. ' Q. During the 20 minutes 
yovi ted. been there had tbere been «ny other floes, Uke that that struck 
your.'boat?' A. iNo, sir; thçre was plenty of lee In thére, but owlng to the 
slaek wàtà: It "was not movlng any. Q. Do I understand you this was the 
flrst lèe tiiat càine agâinst yioar boatî A. Tliat Is the flrst that came against 
herwithaoy forcé; yes, sir; Of course, we had to buck through It to get 
to the yacht. Q. When you got In there, and were lying alongside of the 
yacht, dçscrlbe how the ice àcted upoh your boat, If at ail? A. It came 
right dbwiii seemed to sét rigbt In there and hit our bow. Q. I mean before 
the ice came that made the accident? A. That was the very flrst set of the 
tide In thei!é.iQ. Before that had any pièces of ice struçk against your boat? 
A. Only what ,we made by running through It ourselves. Q. I mean after 
you wefe madé fast dld any corne down and hit your boat? A When the 
ebb tide inade; yes. Q. I mean befor'e the ice that carrled you away? A. 
No, sir; 'it dldn't hâve any effect on thé boat till the tide started to run. 
It was pèrfeietly clear In there on account of the tide being slack. — the last 
of the tide water. There was plenty of Ice there, but it hadn't sot running 
yet Q., When this pièce of lee struck you dîd It hit the stem of your boat 
or go In betwéfen you and the yàchtî A. There was so much of it it hlt our 
stem, ànd went Ih betweeii us, too, at the same time. Q. Was it of great 
force? A. Oh> yes, sir." 

The condition of thè ice, and Ûit capacity of the Unes in view of 
such condition, are illustrated by the following évidence, given by 
the captain pf the Moore : 

"Q. How much contact as to vloleBce? A. She hit a pretty good blow, — 
the weight of ail that ice and tldè. Q. Was the ice rolled one pièce on top 
of anotherî A. Yes; it came down, tons of It. Q. At that tlme If you had 
other Unes ont would you hâve hèldî A. I don't think anything could hold 
her; no, sfc Q. You say as the ebb tide continues it dles out there? A. 
Yes; till its gets running fair In the mlddle of the river, then It eases up 
along the bulkhead. Q. The flrst of the ebb runs right In there, does It? 
A. Yes, sir; It does. Q. Why would nothlng bave held that boat? A. On 
account of the pressure of the Ice." 

Under thèse conditions, what did the captain of the Moore do for 
the préservation of his vessel, and what should he haye donc? When 
the Moore was made fast, the captain and steward went aboard the 
yacht and reJïiained there, although it was not apparent that any duty 
called either of them tô that place. The three remaining members 
of the crew Wére on the deck, the fireman in his proper position, the 
engineér in attendance upon the pumps, the deck hand on the tug, but 
where does nqt apjJear. As to hini the captain of the Moore testified : 

"The mate was aboard the boat. Q. Where was he? A. I don't know 
exactly; I thlnk he was doWn forward somèwhere by the Une. * * • Q. 
Who was In the pilot house? A. Nobody; we bave a bell pull on the after 
end of the house. ' Q. Then whlle you were alongside the pilot house had 
no captain at ail? A. No, sir." 

The captain of the Moore further testified: 

"We heard the Unes snap, and I Jumped aboard the boat. I ran aft to 
the after bell puU, rang one bell to go ahead slow, then two quick bells to 
hook up ahead in the head motion, whicl^ is customary, because we don't 
hâve a Jlngle bëll or hook up bell oh thè afte^ part of the house. Q. At 
that tlme hàd the bowllne parted or not? A. The bowline had parted; yes, 
8ir.» 
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The facts thus ascertained show that the Moore with difficulty ap- 
proached the yacht through the ice; that the three lines were put 
out; that ait ebb tide, sètting against the bow, was approaching; 
that the northerly wind was blowing against her bow; that the cap- 
tain and steward of the Moore left the vessel; that no one was in 
the pilot house; that no one was on lookout for the ice; that this 
great quantity of ice was allowed to corne upon and collide with the 
Moore without being discovered by anybody; that the master of 
the tug had not time to reach even the bell at the after end of the 
house, and much less the pilot house itself, before the Une snapped; 
that he did not even leave the yacht until the line had parted; and 
that, before he could get in forward motion, the Moore was permitted 
to go astern the considérable distance necessary to carry away the 
launch before anything was done or could be donc. It is consid- 
ered that thèse facts furnish évidence of grave fault on the part of 
the tug, and that the owner of the launch should hâve a decree for 
the injuries thereto arising from such fault. The owner of the Moore 
will hâve a decree for the amount due him for water supplied. 



In re MITCHELU 
i(D!strict Court, D. Delaware. Aprll 8, 1902.) 

No. 50. 

1. Banebuptct— Landloed'b Lien. 

By virtue of the statutes of Delaware, a landlord has, as against 
credltors of his tenant, a lien, charge or préférence on the goods and 
chattels of hls tenant on the demlsed premlses for rent growlng due 
for the balance of the rentlng year, and thls rlght of the landlord wlU 
be recognlsied and enforcéd as against the proceeds of such goods and 
chattels wben sold by a trustée in proceedlngs in baukruptcy against the 
tenant. 

(Syllabus by the Court) 

In Bankruptcy. 

Christopher L. Ward, for trustée, 
Anthony Higgins, for creditors. 

BRADFORD, District Jûdgé. In this case tHe executors of J. 
Taylor Gause filed with the referçe in bankruptcy for New Castle 
county December 27y 1901, a daim against the estate of the bank- 
rupt, Samuel Mitchell, for rent for certain demised premises situate in 
said county, from September 25, 1901, to March 25, 1902, amounting 
to $762.50; alleging that said sum was entitled to priority undér the 
laws of Delaware, that no part of it had been paid and that no seçurity 
had been received for the same. Mitchell was on his own pétition 
adjudged a bankrupt December 9, 1901. The trustée in bankruptcy 
by pétition filed with the référée February 22, 1902, excepted to a por- 
tion of the daim, and thereafter on the same day the référée, having 
certified that he was indirectly interested in the subject-matter of the 
pétition, it together with the claim was, pursuant to section 43 of the 
bankruptcy act, filed in this coUJ't. Thereafter by leave of the court 

% 1. See Bankruptcy, vol. 6, Cent. Dlg. i 290. 
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th€ trustée filed an amended pétition modifyiiig his ofîgfnaî exception 
tô'the claim. The parties throughthéif respective attornéys. hâve filed 
a statetnent of facts, as foUows: 

"Statement of Facts. 

1. On December 9th, A- D. 1901. Samuel MJtchell, the bankrupt, was the 
tenant oÇ the premises, 219 Majrket Street In tjie City of Wilmington, State 
of Delaware, owned byëstate bf J. Taylor Gause, unfler a lease, copy of 
which Is ainnëxed. 

2. On December 9th; A. D. 1901, the sald Samuel Mltchell filed his volun- 
tary pétition in bankruptcy. The same day he was adjudicated a banlirupt 
and the ease \fas ref erred to Arthur W. Spruance, Esq., référée in bank- 
ruptcy, and on December 23rd, A. D. 1901, Edmuiid S. Helllnga, Esq., was 
appolnted trustée In bankruptcy. 

3. The said trustée oocupled the sald premises first as a place of storage 
of the assets Of the bankriipt, and afterwards for the purpose oî selling said 
àssets, until tbp, fifteenthday of February, A. D. 1902, when he ceased to 
occupy the eftid... premises. and delitercd the keys thereof at the ofilce of 
Anthony Higgiris, Esq., attorney of record for sald estate of J. Taylor Gause, 
at the saine time by letter, a copy Of which is attached to thls agreed 
statement offaots and made a part thereof, expressing a désire to surrender 
possession of said premises to said estate of J. Taylor Gause, offerlug to pay 
for the use and occupation of the premises from the day of filing of said 
pétition in bankruptcy to said 15th day of February, at the rate at which 
the promises were rented to, Sald bankrupt, and as to the balance of the 
rent from sald 15th day of February to March 25th, A. D. 1902, expressly 
dlsclaiming ail (ièstionsiblllK^ and liablllty; and since sald 15th day of 
February, the said trustée has not had the use or occupation of said 
premises. 

4. The sald premises hâve not been rentftd to any tenant. There has 
beeh no acceptant!© of the surrender by the landlord or his agents and no 
suoh dealing wlth the premises as would amount to a surrender In law. 

5. Kent Is pàld up to the twenty flfth day of September, A. D. 1901, and 
nothlng beyond that date. 

6. There were on demlsed premises assets of the bankrupt amply sufflcient 
to satlsfy the landlord's daim for rçnt and not subject to any exceptions 
under the laws of the State of Delaware." 

The lease referred to in the agreed statement of facts is as foUows : 

"Thls agreement made thls eighth day of January, one thousand nine liun- 
dred and one, witnesseth, that Samuel Mltchell of the City of Wilmington, 
New Castle County and State of Delaware, has rented from H. ï. Gause 
and H. W. Gause, executors under the WIU^ of J. Taylor Ganse, deceased, 
of the sald City of Wilmington, a certain pièce or parcel of land situate in 
the- sald City o| WUlnlngtou, known as No'. 219 Market Stré«St, togethor with 
4 four story mçssuage thereon erectçd, for the term o( one year from the 
twenty flfth day of March, l901, at the rent of flf f een hnndred and twenty 
flve ($1525) dôlfers per annum, to be pald in monthly piortîdns in advance 
of «ne hnndred and twenty seven dollar^ ahd eight eeht&. each, and the 
said Samuel Mltchell doth hereby, for himself, his heirs,- executors and ad- 
mlnistrators, coyenant and promise to pay to the sald H. T. Gause and 
^. W. Gause, executors aç aforesaid, or thelr assigns, the sald rent in the 
proportions aforesaid, and- he the sald' Samuel Mltehell, his executors and 
admihlstrators, shall and wlll not at any tlme durlng thé 'said term, let or 
démise, or In anyway dispose of, the hereby demised premises, or any part 
thereof, for ail or any part of ,t|be term hereby granlBd,.to, any person or 
persons whatevçr vrlthout the consent and approbation in wrltlng of the sald 
H. T. Gâuse and H. W. Gause, 'executors as aforesaid, or thélr assigns, flrst 
had for that pnr'{)ofSè, and at *the expiration of the sald terih, yleld up ànd 
sniïender the possession of sal^ promises with the appurtenances unto the 
said p. T, Gau^e a»d H.,W. G^^J^e, execntors as aforesaid, or thelr assigns. 
In the same good order" and condition as the same now' are, reasonable 



IN EE MITCHELL. 89 

wear and tear thereof and accidents happening by fire or other casualtles, 
excepted. 

In witness whereof, the sald Samuel Mltchell and the said H. T. Gause 
and H. W. Ganse, executors as aforesaid, hâve hereunto set thelr hands 
and seals, the eighth day ot' January one thousand nine hundred and one. 

Samuel Mltchell, fSeal) 

H. T. Gause. (Seal) 

H. W. Gause, (Seal) 

Executors under will of J. Taylor Gause, deceased. 
Sealed and delivered In the présence of 

Henderson Wier as to Samuel Mltchell, 

F. H. Megaw, as to H. T. and H. W. Gause." 

It is not necessary to quote from the letter referred to in the state- 
ment of facts, as it is admitted that there was no surrender of the 
premises by the tenant to his landlords. The trustée in his original 
exception to the claim allèges that "only a portion of said Whole 
amount, to wit, the sum of three hundred seventeen ^"/loo dollars for 
rent due September 25th, 1901, to December gth, 1901, is entitled to 
priority under the provisions of the bankruptcy act," and prays that 
an order be made disallowing said claim as filed, "reducing the samè 
to the sum of three hundred seventeen '^"/loo dollars." In his modi- 
fied exception the trustée claims that "only a portion of said whole 
amount, to wit, the sum of two hundred fifty four *'/ioo dollars for 
rent due September 25th, 1901, to November 2Sth, 1901, is entitled to 
priority" under the provisions of said act, and prays for a disallowance 
of "the said claim as filed" and "a réduction of the same to the sum 
of two hundred fifty four ^"/loo dollars." By the terms of the lease 
the rent was to be paid in monthly instalments of $127.08 each in ad- 
vance. It is admitted in the çtatement of facts that the rent was "paid 
up to the twenty-iifth day of September, A. D. 1901, and nothing be- 
yond that date." Being payable in advance, the rent to October 25, 
1901, was due and payable September 25, 1901 ; the rent to November 
25, 1901, was due and payable October 25, igoi ; and the rent to De- 
cember 25, 1901, was due and payable November 25, 1901 ; the aggre- 
gate being $381.24. This amount represents an indebtedness or 
money demand which under the covenants of the lease matured and 
was collectible by action or distress prior to the adjudication, Decem- 
ber 9, 1901. Sections 8, 12, c. 120, Rev. Code Del. There can be no 
question that it was provable against the estate of the bankrupt. The 
real controversy turns on the questions whether the remaining instal- 
ments of rent payable December 25, 1901, January 25, 1902, and Feb- 
ruary 25, 1902, were so provable, and, if so, whether they were en- 
titled to priority. By section i, (11) of the bankruptcy act, " 'debt' 
shall include any debt, demand, or claim provable in bankruptcy." 
Section 63 provides that debts of a bankrupt which may be proved 
against the estate are 

"(1) A flxed liabllity, as evidenced by a .ludgment or an instrument in 
writing, absolutely owing at the Mme pf the flling of the pétition against 
hlm, whether then payable or not, wlth any Interest thereon which would 
hâve been recoverable at that date, or with a rebate of interest upon such 
as were not then payable and did not bear Interest. 
• •* * * * « • « * «• • 

(4) Founded upon an open aecount, or upon a coutract express or implied." 
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Section 64, în i>rovîding for priofity of debts, încludès "debts owing 
toaiiy psrsKDH who by the laws of. the jStates or the United States is 
entitléd't(> priority." While this section places certain other debts 
highéf'iii the scale of priorit}!' than thbse above mentioned, this fact 
does nôlappear to hâve any pertinency to the case in hand, as no debts 
higher in such scale are set tap or referred to. It is urged with much 
abilityand ingenuity by the counsel ior the trustée that the claim, in 
so far as it relates to rent, not in arrear, but growing due, does not dis- 
close a debt or demand proyable in bainkruptcy. To sustain this con- 
tention it must appear that under thé làws of Delaware a money rent 
growing due for the balance of thq renting year is not a debt or de- 
mand, or that, if it is, it is notiembraced in sub-divisions (i) or (4) of 
section 63 of the Bankriiptcy Act, But I hâve no doubt that under 
the sta tîntes and judicial décisions in Delaware a money rent, though 
not in arr^r, but growipg due for the balance of the renting year, is a 
debt oï" demand. It is true that, exçept as provided to the contrary 
in section 65, ç. 120, R,ey. Code Del. , hereinafter quoted, only rent in 
arrear is the;SMbject of a distress. Sections 19, 37, c. 120, But claims 
for rent growing dup are, within certain limits, peculiarly favored in 
Delaware. Sections 60 (and 61 of the same chapter are a? follows: 

"Sec. 60. I( goods and chatteli of a tenant being upon premlses held by 
hlm by dçmls^ und^ a rent, of mon^y, .be sçlzed by virtue of any process 
of exécution,; attachaient, or séquestration, tlie sald goods and chattels shall 
be Uablé for'o'ne year's rent of said prett^lgés, In arrear, oi* growing due, at 
the time of sald Selzure, In préférence to such process; accordingly the land- 
lord shall bè pald such rent (not excèeding one year's rent) ont of the pro- 
ceeds of t^e ^le of such goods and ;cha,ttels before anything shall be ap- 
plicable to si^ch process. 

Sec. 6Î. If the lafadlord before the selzttté df the goods and chattels of his 
tenant by-Vittiié of such process as aforésaid, hâve dlstrained such goods 
and chattels' for rent In aireari sneh distress, or the levying of the rent in 
arrear undér : it, ; shall not preqlude hlm from the préférence given by the 
foregqlng section." , ' 

The "prefèriénçte given by the foregoing section" necessarily implies 
a debt or demand to which the préférence attaches, and that debt or 
demand is "one year's rent of said premises in arrear, or growing due, 
at the time of said seizure"; and by the terme of section 60 such rent, 
whether in arrear or growing due, is paid immediately out of the pro- 
ceeds of salé, in préférence to "any process of exécution, attachment, 
of séquestration." It is inadmissible to assume that a seizure of the 
gOods and Chattels of the tenant by virtue of such process créâtes the 
landlord's claim for rent growing' due. That claim grows out of the 
leàse; but by virtue of section 60 such claim immediately matures and 
becomes payable as against and in préférence to such process. Sec- 
tions 62, 64 and 65 of the same chapter are as follows: 

"Sec. 62. If the grain, or other produce, growing or being upon premises 
held by a tenant by démise unde^r a rent of a quantity, or share, of grain 
or other produce, be sçized by virtue ôf any process of exécution, attach- 
ment, or séquestration, such grain or produee shall be Uable for the year's 
rent proper to be rendered thereont in préférence to such process; that is to 
say, the Indlan corn shall be Uable for the quantity, or share, of Indlan corn 
to be rendered as rent, the wheat shall be liable for the quantity, or share, 
of wheat to be rendered as rent, and.so of the other produce; this préférence 
extendlng only to the lent for one year. Sucb grain or produee, if sold in 
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pursuance of being so seized* shall be sold subject to the rent, and the pur- 
chaser shall be liable for said rent and the delivery tliereof according to the 
tenant's coutract, and for the proper cultivation and care o£ the crop. 

Sec. 64. It shall not be lawful to remoye grain, or produce, sold as afore- 
said, from the demised premises, without elther paying the rent proper to 
be rendered thereout or giving or tendering to the landlord, or person entitled 
to such rent good seeurity to pay the same -when due. 

Sec. 65. In case of a removal contrary to the foregolng section, the land- 
lord, or person entitled to rent, may Immedlately follow and distrain the 
grain, or produce, removed, and may proceed in the same manner as if the 
rent had been in arrear at the tiœe of removal." 

The last quoted sections, while not relating to a money rent, dis- 
close a législative intent that rent growing due for the balance of the 
renting year is a debt or demand. It is made unlawftil to remove 
grain, or produce, sold as aforesaid, from the demised premises with- 
out paying the rent or "giving or tendering to the landlord, or person 
entitled to said rent, good seeurity to pay the same when due," and in 
case of a forbidden removal the landlord "may immediately follow and 
distrain the grain, or produce, removed, and may proceed in the same 
manner as if the rent had been in arrear at the time of removal." 
Nor does a claim for growing money rent consist solely of a préférence 
or lien on goods and chattels liable to distress, or on any particular 
property. It is a claim in personam, and, while entitled to a préfér- 
ence, priority or lien on goods and chattels liable to a distress, exists 
independently of them. Section 67 of chapter 120 is as foUows: 

"Sec. 67. Kent In arrear, or growing due, may be attached. If the rent 
attached be not due at the return of the attachment, the court may render 
judgment upon such terms, and make such order, as shall be deemed proper 
to secure the parties and carry the attachment into effect." 

This section recognizes that rent growing due is a debt or demand 
in personam, and that by exécution on a judgment obtained for it 
any property of the tenant may be taken to satisfy the claim. So 
sections 52, 53, 54 and 57 regard rent growing due as a debt or claim 
against the tenant in personam. They are as follows : 

"Sec. 52. tJpon affidavit made by a landlord, or any crédible person for hlm, 
and flled In the ofBce of the prothonotary, (or any justice of the peace,) of 
the eounty wherein the demised premises are situated, stating the rent 
which hls tenant is to pay, or render, and when it wiU be due, and that he 
does on good grounds believe that the tenant intends to remove his efCects 
from the eounty, or otherwise dispose of the same, and will so remove or 
dispose of the same before the rent becomes due, so as to defeat a distress 
for said rent, a writ of attachment shall be issued out of said superior 
court, returnable to the next term thereof, directed to the sheriff of the 
eounty, (or out of the office of any justice of the peace of the eounty, di- 
rected to any constable thereof, returnable forthwith), against the goods and 
chattels, rights and crédits of such tenant and for summoning the gamlshees. 

See. 53. If the tenant shall give to the landlord bond wlth sufflcient surety, 
to be approved by the offleer serving the writ, before the retum thereof, or 
by the court at the term of the retum, (or by the justice of the peace, when 
the same shall be returned to his oflice), to pay the rent when due, wlth the 
costs of the attachment, the goods and; gamlshees shall be discharged. 

Sec. 54. If bond, as required by , the f oregoing section, be not glven, the 
court, (or justice of thé peace,) shall malje an order for the sale of the 
goods and chattels attached, or so mnch thereof as shall be necessary to 
pay said rent, with the costs, and shall render judgment against every 
garnishee, summoned upon the attachment, on his answer confessing goods, 
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money, rights, or crédits In hls hands, or upb'n the verdict of a Jury agalnst 
hlm. If tèqtilred to plead, as in other proceedings by attachment. 

Sec. STi' 1>he residue of the goods, or money, after satisfying the rent and 
costs, shall be restored, or paid, to tbe tenant wlthout delay, or otherwise 
iipplled acçoMIng to law." 

That a money rent growing due for the balance of the renting year 
is a debt or.demand in personam whplly indépendant of the existence 
of any gbods and chattels liable to à distress is further made évident 
by section 58 of the same chapter and the section therein referred to. 
Section 58 is as follows : 

"Sec. 58. If a landlord, or any crédible person for him, shall, In mamier 
provided In section 52, make oath, or àiOarmation, stating the rent which 
his tenant îs topay, or render, and when It wlU be due, and that he does, 
on good grounds, belle ve that the tenant Intends to leave the state, and will 
départ from the same before the rept wlU become due, and that there are 
not goods and chattels, rlghts and crédits of said tenant, that can be at- 
tached, sufflcie&t to seeure sald rent, and that said tenant does not intend 
to make provision for the payment of the rent, proceedings shall be had 
agalnst tbè sàid tenant according to section 14 of chapter 103." 

Section 14 of chapter 103, so far as pertinent to the point under dis- 
cussion, is as follows : 

"Sec. 14. If any person be Indebted to an Inhabitant of this state, and the 
day of payment îs not arrived, the créditer, or any one for him, on filing 
with the prothonotary an affidavit that the défendant Is Indebted to him in 
a sum exceeding flfty dollars, the time for payment of which is not yet 
corne, and that he, on good grounds, believes that sald défendant is about 
to leave the state, and to rernove his effects, and has refused to give better 
securlty for the debt, may Issue a capias agalnst such debtor, and hâve him 
arrested; and Such debtor, shall, on the return of the writ, be obliged to 
give better securlty for the payment of such debt, if the court, on hearing, 
shall see fit so to order, and he shall pay the costs." 

Hère, it will be perceived, the claim of the landlord for money rent 
growing due is put on the same footing with any other money claim 
in personam paya,ble:at a future time. By section 59, c. 120, it is pro- 
vided that "thé foregoing provisions respecting attachment for rent, 
shall not extend to more than one year's rent." The provisions re- 
ferred to relate to rent, not in arrear, but growing due. Section 25, 
c. 89, Rev. Code Del., which treats of the settlement of the personal 
estate of decedents, provides, among othèr things, as follows : 

"See. 25. Exècutors and adminlstrators shall pay demands agalnst the de- 
ceased In the followlng order: ♦ • • Fourth: lîent for not exceedijig 
one year; and- thls; at the élection of the party entitled, may be of rent in 
arrear, or rent gl^wing due." 

By virtue of the foregoing statutory provisions it is clear that money 
rent growing due for the balance of the renting year is in Delaware a 
debt or demànd in. personam primarily payable in futuro; that such 
rent may be attached by a creditor of the landlord ; , that the landlord 
may require securlty for its payment ; that it is provable against the 
estate of a dedeâsed tenant ; and that it immediately matures and be- 
comes payable !j)ut of the proceeds of sale of goods and chattels of the 
tenant, on the demised premises when seized by virtue of any process 
of exécution, attachment or séquestration. Such being the nature 
and incidentes of ttloney rent growing due for the balance of the renting 
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year, the question is whether it is or not a "fixed liability," within the 
meaning of section 63a (i) of the bankruptcy act, or a debt or demand 
founded "upon a contract express or implied," within the meaning of 
subdivision (4) of the same section. The laws of Delaware appHcable 
to the opération or effect of the lease entered into and became part 
of it. If the rent growing due came within either of thèse provisions, 
it was provable in bankruptcy. The possibiUty that after December 9, 
1901, thé date of the adjudication, the demised premises might, before 
the expiration of the renting year, hâve been destroyed, or that the 
lease, if bankruptcy had not intervened, might hâve been surrendered, 
forfeited or sold on exécution before the expiration of the year, could 
not impair or in any manner afifect the right of the landlord to receive 
ail such rent as a debt or demand, evidenced by an instrument in writ- 
ing or founded upon an express contract, out of the proceeds of sale 
of the tenant's goods and chattels on the demised premises in préfér- 
ence to any process of exécution, attachment or séquestration. The 
tenant absolutely and without condition covenanted in the lease to pay 
rent in the stipulated instalments. In Peterson v. Edmonson, 5 Har. 
(Del.) 378, the court said: 

"The accidentai destruction of a house under démise, is not an erlction, 
nor does It excuse the payment of the rent. It is a hardship, but it is the 
misfortune of the tenant during his term, as well as of the landlord after 
it. If no stipulation be made in the lease, to excuse the payment of rent 
in case of tempest or fire, the tenant is bound by his contract, and lie is 
obligea to pay the rent." 

In Delaware a landlord's claim for rent growing due is, as before 
stated, highly favored, and is carefully guarded under the statutes and 
décisions. In Shuster v. Robinson, 3 JHar. (Del.) 50, it was held that 
goods moved on demised premises after exécution delivered to the 
sheriflf, but before actual levy, are subject to rent growing due in préf- 
érence to the exécution. In Biddle v. Biddle, 3 Har. (Del.) 539, it 
was held that, where goods of a tenant are taken in exécution after 
a distress levied, the landlord may complète his distress, and also claim 
the accruing year's rent in préférence to the exécution creditor. In 
Hopkins v. Simpson, 3 Houst. 90, 92, the court said : 

"The landlord le amply and abundantly provided with ail the means and 
remédies necessary to secure and préserve this préférence, as against any 
and ail exécution creditors of his tenant In any event whatsoever." 

In Ford v. Clewell, 9 Houst. 179, 31 Atl. 715, it was held that the 
landlord's right to hâve the proceeds of sale of goods and chattels of 
his tenant applied to the payment of the year's rent is superior to the 
lien of a chattel mortgage given before the beginning of the tenancy 
and before such goods and chattels were moved on the demised prem- 
ises ; the report'of the case stating that "the court held the lien of the 
landlord for rent to be superior to the chattel mortgage." Nor does 
the fact that the unexpired term of the lease is sold to the landlord 
under process of exécution at the time of the sale under that process 
of the goods and chattels of the tenant on the demised premises, al- 
though depriving the tenant of the possession of such premises during 
such unexpired term, in any manner afifect the right of the landlord to 
the rent growing due for the balance of the renting year. Mclntire 
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V. Barkley* S Houst. 145. No décision in Delaware has been cited by 
çoutisèl, nor am I aware of any, that holds that the right of a landlord, 
3.S âgainst process of exécution, attachment or séquestration against 
the gQods and chattels of his tenant, to a présent payment of monéy 
rent gfowing due, is affected by the possibility that the term may be 
surrendçred, aliened or otherwise cease, or the tenant dispossessed of 
the dehjised premi&es, before thé expiration of the renting year. The 
languàge of the statute, section Ôo, c. 120, is broad, unambiguous and 
absolute. In State v. Vandever, 2 Har. (Del.) 397, the court said : 

"There Is aa Important distinction between a money rent and a grain 
rent or sliare. In eitlier case the landlord is entitled to be pald one fuU 
year's rent If it be a money rent, and the goods of the tenant be sold by 
the Shèritf, hè Is bound to pay the landlord his rent ont of the proceeds of 
the sale. * • * The landlord is entitled to the rent either in arrear or 
growing due; not etceeding one year's rent." 

And in Mcintire v. Barkley, supra : 

"The -words of the statute are gênerai and comprehensive and without any 
quallflcatloh or exception." 

Section 60, c. 120, provïdes that in case of seizure under process, 
as therein mentioned, "the said goods and chattels shall be liable for 
one year's rent of said premises, in arrear, Or growing due, at the time 
of said seizure, in préférence to such process," which shall be paid "out 
of the proceeds of the sale of such goods and chattels before anything 
shall be applicable to such process." Aside from a distress, certainly 
"any process of exécution, attachment, or séquestration" includes ail 
the means or process by which creditors can proceed against the 
goods and chattels of a tenant on the demised premises to enforce pay- 
ment of their demands. As has been shown, the law treats the claim 
t!>f the landlord for money rent. growing due for the balance of the rent- 
ing year as a debt or demand in personam. And it appears that it is 
the clear législative policy ànd intent, gathered from the various sec- 
tions of the state statutes quoted, broadly to protect the claim of the 
landlord for such rent, though primarily payable in futuro, from de- 
struction or impairment in any manner by the death, fraud or inability 
of the tenant, or the claims of his other creditors ; and, in part ac- 
cotpplishment of that end, to render such rent payable in praesenti out 
of the tenant's goods and chattels on the demised premises whenever 
necessary to seCure such rent as against other creditors of the tenant. 
Section 60 m,ust be read in the light of thèse considérations and, 
when so read, çeçognizes the right of the landlord, whoUy independ- 
ççtly of the institution of proceedings in bankruptcy, to receive money 
rent growing due for the balance of the renting year, so far as the 
tenant's goods apd chatt^lç, on the demised premises a,re sufficient to 
pay the , same, in préférence to and to the, exclusion of any of the 
tenant's other creditors. ,, The right of the landlord, «xisting by law 
piior to the a<yudication in this case, afid requiring no act on his part 
for itS; création or perfection is, in my opinion, recognized and re- 
spected by the bankruptcy act. It is his right to be; paid his accruing 
rent out of the proceeds of the goods and chattels in question which 
belonged to the tenant until they passed to the trustée in bankruptcy, 
representing tbecreditors, as a debt or demand payable in praesenti. 
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As was said by the court in Longstreth v. Pennock, 20 Wall. 575, 22 
L. Ed. 4SI, with référence to an assignée in bankruptcy under the act 
of 1867, — a statement equally applicable to a trustée under the existing 
act: 

"The assignée acquired his title to the movable property found on the 
demised premlses, subject to the rights of ail other persons." 

This right is entitled to récognition by the court in bankruptcy 
eitber as existing independently of the proceedings in bankruptcy, or 
as coming within the equity of the Delaware statute. It was argued 
by the counsel for the trustée, though little stress was laid on the con- 
tention, that as section 19 of the act of 1867 provided for an apportion- 
ment of accruing rent at the time of the filing of the pétition, and no 
provision for apportionment is contained in the existing act, no claim 
for rent which did not accrue and become payable before the adjudi- 
cation is a provable debt or demand. It is immaterial to the dé- 
termination of this case whether section 19 of the former act served, 
on the one hand, to restrict or, on the other, to enlarge the right of 
the landlord to claim rent in bankruptcy proceedings. The case must 
be decided under the existing act, and, as above stated, the claim of 
the landlord must, under the peculiar provisions of the Delaware stat- 
utes, be treated as a debt or demand payable in prasenti, and as such 
provable against the estate of the bankrupt. I hâve no doubt of the 
priority of the claim under section 64b (5) of the bankruptcy act, as a 
debt owing to the landlord who by the laws of Delaware is entitled to 
priority over other creditors of the tenant. Longstreth v. Pennock, 
20 Wall. 575, 22 h. Ed. 451; In re Wynne, Fed. Cas. No. 18,117; 
Austin V. O'Reilly, Fed. Cas. No. 665; In re Trim, Fed. Cas. No. 
14,174; In re Appold, Fed. Cas. No. 499; In re McConnell, Fed. 
Cas. No. 8,712; In re Bowne, Fed. Cas. No. 1,741; In re Hoover 
(D. C.) 113 Fed. 136; In re Dunham, Fed. Cas. No. 4,145; In re 
Hoagland, Fed. Cas. No. 6,545; In re Rose, Fed. Cas. No. 12,043; 
In re Gerson, i Nat. Bankr. News, 315 ; In re Myers (D. C.) 102 Fed. 
869, 4 Am. Bankr. R. 536. In Longstreth v. Pennock, supra, the 
court recognized the right of a landlord to rent as against an assignée 
in bankruptcy under the act of 1867, although prior to the proceedings 
in bankruptcy no attempt had been made to collect the same by dis- 
tress. The statute of Pennsylvania considered in that case provided 
as follows: 

"The goods and chattels belng In or tipon any messuage, lands, or tene- 
ments, which are or shall be demised for life or years or otherwise, taken 
by virtue of an exécution, and liable to the distress of the landlord, shall 
be liable for the payment of any sums of money due for rent at the time 
of taking such goods in exécution: provided, that such rent shall not exeeed 
one year's rent. After the sale by the loflacer, of any goods or chattels as 
aforesaid, he shall first pay out of the proceeds of such sale, the rent so due, 
and the surplus thereof, If any, he shall apply towards satisfying the Judg- 
ment mentloned In such exécution." Purd. Dig. 1873, p. 879. 

The court said: 

"Before the commencement of the proceedings in bankruptcy, the défend- 
ants in error mlght hâve distrained; and it is agreed tliat the property upon 
the premlses was more than sufflcient to satisfy the demand. The statute 
of Pennsylvania, of June 16th, 1836, provides that where property under such 
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cjçeumstances- is seized an,d sold umjer ejcecutÎQn, rent due for jB perîod not 
érôei&ding one year sîiall bé. paid flrét ouf of the proceeds of the sale. ïtitis 
éi^h îs 'wîthln the eqùlty M filmât statlitë; The qnestion presented is one be- 
Ittngfng to the local law of Peansylvanla." 

In the case of In re Wynne, supra, Çhief Justice Chase held, in the 
ci'fcuit court fori thé district of Virginia, that under the statutes of that 
State a landlord ' had à lien for rent ihdependently of proceedings by 
disttess" warrant or attaéhment. Ampng other things he said: 

"AS'Hi'ë^BBderstand tliè bankrupt act, ail the rîghts and àll the duties of 
à bapkrupt in ii'espect to, whatever property, not expressly excluded from the 
opération of the act, he may hold under whatever title, whether légal or 
eq.i;itablfi,, and howevçr , incunlbered, pass to and devolve upou the assignée 
at thfe daté of 'flUhg of the pétition In bànkruptcy. And ail rîghts thus ae- 
qulred aré'1» toe enforced by process, aOd ail duties thus imposed are to be 
perfopmed .tmder th« snperintendence of the national courts. No Uen can 
bè acquired or enforcejdl ,^y any proceeding In a state court comnionced after 
pétition is ,fll€|d,: though tn cases where jurisdictiou has beeu prevlously ac- 
qulredby.^istatè courts of a suit brought In gocid faith to enforce a valld lien 
upon'pjoperfy, stieh jurlsdlctlon wiU nôt be dlvested. • • • If a lien for 
rent exlstôd, It was a Uënto be dlscharged by the assigiïee, and enforced 
in the ;Unîted: States court, of banki;uptey. If It did not exist, it could not 
be brought Into existence, by any proceeding whateyer. The real question 
is, were thé goods on thé premises deinised to the bankrtipt subject to a lien 
for rent^nder the sta'te làw wheii thè pétition -«vas flled, independeutly of 
any proceedlhg by distresB or attachaient? viLiens are of varions descriptions, 
and tnay^be enforced in différent ways!' but y^e think it sufflelent to say 
^lere, whatseems to us well warranted In principle and authorlty, that "when- 
eyer the la-w: giYé.s acr^ditor a rlght.tO havè a debt satisfied from the pro- 
ceeds of , titdiïerty, ' bt bëfctée the property can be otherwise disposed of; it 
gives a. Iten bni euch property to secure the payaient of this debt. And we 
think that ai lien of this sprt Is glven by the 12th section of title 41, c. 128, 
of the Revlsed Code qf Virginia, adopted:in 1800. It expressly prohibits any 
person havlng, hy deed of trust, mortgagé, or otherwise, a lien upon goods 
of a tenaht bn demised'tfreiplses fropi i^moYing such goods without !>aylng 
to the landlord' the rëht due, and securlng thé rent beComlng due, not exceed- 
Ing one year's rent, and It fnrther reauiresany offlcer who may take sudh 
goods nndèr légal process to pay ont of tho proceeds the rent In arrear, and 
deliver to the landlord sufiicient purchasers' bonds for the payment of that 
becoming due. We cahnot doubt that this statute créâtes a lien In favor of 
the landlord, and a Uen of a high and tpeenliar character. We hâve no 
ooncern "wlth the pollcy.of this législation; It Is upon the statute book, and 
the Ijen it croates must be Tespected and enforced. * » • Would it not 
be trifllng wlth the plaln seifse of words to say that there Is a lien under 
the trust dèed and a lien uùder an exécution, bnt the elaim which by law 
is made sùperior to eitlier as a charge upon the goods is no lien? • • • 
It seems to us, therefore, that Haxall & Company had a valid lien for the 
arrears of,p:ent due and for so much rent to become.due under the lease as 
will malce ihe whole ,amoun;t secuired equal to a year's rent And we think 
that this lien is glven by thë statute indep'ei>dently of proceedings by distrcss 
warrant or attachment, 'which wç regard as remédies superseded by the 
«"ttect and opération of the bankrupt act" 

In Austin V, p'Reilly, ]^ed. Cas. Nd. 665, Mr. Justice Bradley said: 
"This case : dépends on, thSi question, whether, in the state of Mississippi, a 
landlord, whose .tenant becomeg a bankrupt before any attachment has been 
issued for rent, is entitled to priority of payment over the gênerai credltors. 
This question must be decided in view of the provisions of the bankrupt 
Irw, and jthe peculiar rîghts, of landlords, in référence to enforcing ijayment 
of rent in Mississippi. * *; * Thèse provisions show that ail liens, oxcept 
such inchoate ones as arigeupon an attachment, are protected by the law. 
But how do thèse provisions operate upon the peculiar lien, or right of dià- 
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tress, given to a landlord for his rent? • • * It is common to oall the 
rlght a Uen, and yet it Is not strictly siich; for it does not attach to any 
spécifie article of property. * • * still, belng eommonly called a lien, 
and being a peculiar right in tlie nature et a Uen, wliich is greatly relied on 
as an essential condition of ail leases, and the subversion of wliicli -would 
work great injustice, and would in the end operate prejudicially to the In- 
terests both of the tenants and thelr credifors, by inducing landlords to re- 
quire onerous conditions for their security, the suprême court of the United 
States, and most of the district and circuit courts, hâve regarded It as fairly 
to be classed as a lien within the true intent and meaning of the Bankrupt 
Aet, and hâve allowed the landlord a priority over the gênerai creditors to 
the estent of the goods subject to his rlght of distress. Thls rlght of the 
landlord has been regarded as peculiarly entitled to priority when by statute 
an exécution creditor of the tenant is prohibited from removing the goods 
until he has paid the landlord's rent, or a reasonable amount (generally a 
year's rent), which may hâve accrued. * • * It Is true that the suprême 
court of this state has held that the landlord's right is not a lien; and that 
a bona flde mortgage or salé by the tenant will displace It. I do not thlnk, 
however, that thèse décisions are sufflcient to deprive the landlord In bank- 
ruptcy proceedings of his ]ust rlght of priority over the gênerai creditors. 
They gave crédit with the understanding that the landlord's right was su- 
perior to thelrs. He, therefore, has an equlty to be preferrcd." 

In the case of In re Trim, Fed. Cas. No. 14,174, it was held that an 
assignée in bankruptcy was bound to respect the landlord's lien for 
rent in South Carolina. Judge Bryan said : 

"This lien is not dépendent on a distress warrant or an exécution. The 
charge on the property or the proceeds of the property is a charge because 
by the statute, where there Is an exécution, the charge is paramoaiit to the 
levy itself. It ranks the levy, The very fact that It is paramount to the 
levy proves that it is a lien. • • « The statute créâtes a lien, not the 
exécution. It créâtes a charge upon the property which excludes even an 
exécution. The lien, so far from belng credited by the exécution, ousts It. 
If it had not a previous existence, how could thls be? The property then in 
the hands of an assignée is in the hands of the law, as much so as if in 
the possession of the sheriff, and to be disposed of subject to this charge, 
and against ail other liens, the highest possible lien belng a levy which Is 
the consummatlon or exécution of an exécution." 

In the case of In re Appold, Fed. Cas. No. 499, Judge Cadwalader, 
after referring to the English authorities, said : 

"But if thèse authorities are inapplicable, It does not follow that the so- 
called lien of a landlord for rent should be whoUy disallowed. The proceed 
ings in bankruptcy may then hâve the effect of a statutory exécution, so that 
the case of the bankrupt's landlord may be within the equlty of any lawa 
of the respective states which entitle a landlord to payment out of the pro- 
ceeds of goods taken In exécution." 

In the case of In re McConnell, Fed. Cas. No. 8,712, Judge Nixon 
said: 

"The Bankrupt Act makes no provision for a préférence in favor of the 
landlord; but. In Its administration, it is undoubtedly the duty of the court 
to recognize and enforce any lien which he may hâve by virtue of the state 
law. In re Wynne, Fed. Cas. No. 18,117. By the fourth section of the act 
concerning landlords and tenants (Nix. Dig. 490). no goods and chattels are 
llable to be taken from demised premlses by virtue of any exécution, at- 
tàchment, or other prpcess, unless the party at whose suit the process Is 
suéd out, before the reinoval of the goods from the premlses, shall pay to 
the landlord ail rent due, not exceeding, however, orie year's rent. The 
"warrant by which the marshal selzed the goods and chattels in question 
belng a process, ,the landlord's lien existed at the time of the seizure, and, In 
116 F.— 7 
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the tieftrj^' Tli)on wWch the "barikrtipt Ww Is admlnlsteredj stlll exlsts upon 
tbè tHùA în coUrt, tmless he hâs flone something to walte or avold his 
pirefercuiéfe." 

In the case of Inre Bowne, F'ed. Cas. No. 1,741, Judge Nixon said: 

"The counsel for the assignée toslsted on the argument that the landlord 
bas no lien oii'hlâ tenant's goods for rent due ùntU after the levy of the 
dlstress warrant Thls is only truè in the sensé that he oannot foUow the 
property In the hands of a hona flde puréhàser withont notice of hls claim. 
It is a gênerai proposition that, whenever the law glves to a créditer the 
right to haVe his debt satisfled from the troceeds of property, or befpre the 
property can be otherwise disposed of, It glves a lien on such property to 
secuire the payment of the debt." - 

In the case of In re Hoover (D. C.) 113 Fed. 136, arising under the 
existittg bankruptcy act, Judge Buffingtôn said with référence to the 
Penrisyïyapià statute referred to in tbtigstreth v. Pennoçk, supra: 

"The banktupt court havlng taken possession of thls property, thus liable 
for the rent,;lt8 prodess whereby the sameiwas sold must, for the purposes 
of thls statute, be regarded as an eqtUtable exécution. The case is withln 
the equity of the statUte;? : 

It is tirue that in the case just cited a dj?tress warrant had issued 
before the pétition in bankruptcy was fil^d, but had net then been 
executed. The issuance of the distréss warrant, however, was imma- 
terial to the décision of the case under the doctrine laid do wn io Lo^s- 
treth V. Pennock, In re Wynne, and other cases aboyé cited. The 
words "liable to the distress ofthe landlord" in the Pennsylvania 
âtatute are merely descriptive of the goods and chattels with respect 
to which tlip lien or prèfereiice of the landlord exists, and do not im- 
port that a distress must be made as a condition for the existence of 
such lien or prefeïfence. There can be no doubt, as contended on the 
part qf the trustée;, that ^Ijie debts or demands entitled to priority under 
sectiôii,ë4b (5), by reason of priority accorded to themby the laws of a 
State, include only debts or demands provable in bankruptcy, and that 
in order to, sustaii} the présent claim it is necessary that it should ap- 
pëàf thit il ■ représents à demand under the laws of Delaware so 
provable. But the debt ôr demand hère is for rent due and growing 
due, for the payment of which as a^ainst other creditors of the tenant 
and aàîdé from bankruptcy proceediiigs, the landlord under section 60, 
c. 120, R!ëv„ iCode Del.,, had a lieni, charge, or préférence, on the 
goods and oliattels of t!he tenant oh the demised premises; and the 
section not only créâtes such lien, chargé, or préférence, but renders 
the rent growinjg due for the balance of the renting year absolutely 
and witnout condition payable in praesenti out of the proceeds of such 
goods and chattels whenever necessary for the protection of the laiid- 
lord, ^S agairist the clàïtti^df other creditors. This right of the land- 
lord tp accruing rentand to a lien, charge, or préférence for it, is, 
withotit. action on his part, or any resort by him to judicial proceed- 
ings),' éf eâted and protectéd by the law. Such right and priority, ex- 
istirig'tjpdeir the stàtutesof Delaware, independently of proceedings 
in bankruptcy, must be récognized and protected by a court of bank- 
ruptcy. Further,>the daim of the landlord, if viewed in another as- 
pect, must under the doctrine of the forégoing authorities, be treated 
as withih "the éqtiity of thé statute." This court has no concem with 
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the abstract question whether the provisions of section 60 of chapter 
120, are wise or unwise; though much might be said to show that 
they are altogether proper and équitable. That section exists, and the 
doctrine of libéral construction or equity of the statute is just as ap- 
plicable to it as to statutory proArisions, considered in the décisions 
under the bankruptcy act of 1867, relating to rent accrued prior to the 
filing of the pétition, where no distress warrant was issued. In fact, 
it is admitted on the part of the trustée that if the claim for growing 
rent is provable, it is entitled to priority. Référence was made on the 
part of the trustée to the case of In re Jefïerson (D. C.) 93 Fed. 948. 
I am by no means satisfied with the reasoning contained in the opinion 
in that case; but it is enough to say that the statute of Kentucky 
there considered is materially différent from the Delaware statute, in 
that under the former, in the case of the taking in exécution of prop- 
erty on the demised premises, the ofificer is obliged, out of the pro- 
ceeds thereof, to "make payment of the rent payable in money, due 
and to become due, for the year in which the levy is made unless a 
bond of indemnity be executed." The conditional character of the 
obligation under the Kentucky statute to make présent payment ren- 
ders the case of In re Jefferson wholly inapplicable as an authority to 
aflfect the case now under considération where the right on the part of 
the landlord to receive a year's rent is absolute and unconditional. It 
was conceded in open court and in the statement of facts that there 
were, at the time of the adjudication, on the detnised premises goods 
and chattels of the bankrupt amply sufficient to satisfy the landlord's 
claim for rent. The claim, as filed, must, therefore, be allowed as a 
daim entitled to priority out of the proceeds of the sale of such goods 
and chattels. It may be added that this disposition of the case in- 
volves no substantial hardship to the other creditors bf the bankrupt, 
as the trustée occupied the demised premises until February 15, 1902, 
and it is admitted that, should the claim as filed be disallowed, the 
landlord would be entitled to receive from the trustée compensation 
for his occupancy of the premises at the same rate as the rent stipu- 
lated in the lease. 
Let an order be prepared in conformity with this opinion. 



HEMPSTEAD et al. v. UNITED STATES. 

(Circuit Court, B. D, Pennsylvania. May 19, 1902.) 

CtiSTOMS DuTiBS— Classification— WooLs. 

Wools are classifled In paragraphs 349, 350, and 351 of the tarlff aet 
of 1897 according to quality, and net place of orlgin, and wool of English 
blood, contalning no perceptible mixture of merlno, belongs In class 2, 
and lis dutiable under paragraph 350, alttaougb imported from New 
Zealand. 

Appeal by Importer from Décision of Board of General Appraiisers. 

Frank P. Prichard, for plaintiflfs. 

Wm. M. Stewart, Jr., and James B. Holland, for défendant. 

J. B. MçPHERSON, District Judge. This case présents simply a 
question of fact, namely, whether certain wool imported by the ap- 
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pèUlantè tfeldii^s arhong the kinds named in paragraph 349 of the act 
Of iSçiW^yWch reads as follows: 



"349; OlagS Onè, that is to say merlno, Mestlza, Metz or Métis \»ools, or 
other wools bt ttièrlilo blood, immédiate or remote, Down clothlng wools, 
and wools of Uke character wlth any of ; the preceding, Indudlng Bagdad 
wool, China Iftmbs: wool> Oastel BrauçhOi Adrianople skin or butchers' wool, 
and such as bave usually been Imported Into the United States from Buenos 
Ayres, New Zealand, Australia, Cape of Good Hope, Eussia, Great Britain, 
Canada, Bgypt, Morocco and elsewhei-e, and ail wools not hereinafter in- 
cluded In classes two and three." 

— Or amOng the kiiads named in paragraph 350, which reads as fol- 
lows: 

"35Ô. Olass two, that is to say Lelcester, Cotswold, Llncolnshire, Down 
comblnjg. wools, Canada long wools, or other Uke eomblug wools of Engllsh 
blood, aPd usually known by the terms herein used, and also hair of the 
camel," Angora goat, alpacà, and other Uke animais." 

Tfae duty imposed upon class i, which is formed by paragraph 349, 
is II cents per pound, and upoU class 2, which is formed by paragraph 
350, is 12 cents per pound. The point at issue is shown by the 
following extract from the opinion of the board of gênerai appraisers : 

"The claim made by the Importer Is that the wool Is cross-bred wool, and 
contains traces of merino blood, and Is dutlable at 11 cents per pound, under 
paragraph 84]9. A sample of the merchandise was put in évidence, and was 
f ound by the examiner of wools at the port of New York to be wool of pure 
English blOofl, and to be properly returnable under class 2. No other évi- 
dence wâs introduced by the Importer." 

Other te^timony has since been taken by direction of this court, 
however, gfid I hâve considered the whole record, but without being 
able to find.any sufïicient reason to doubt the correctness of the con- 
clusion reacHed by the board of appraisers. I agrée with them in their 
finding of fact that the wool is of pure English blood, without per- 
ceptibïe tnisçture of merino, and in; the necessary conséquence that the 
collectQr'^ classification, was right. No doubt the wool in question 
came from New Zealand, but the act classifies wools according to 
quality, aiî^ij^ot place. ipf origin. 

The décision of the board of gênerai appraisers is afïirmed. 



EASTBRN BUILÛING & LOAN ASS'N ÔP SYRACUSE, N. Y„ v. 

WBLLINGetal. 

.(Carcult Court, D, South Carolina. May 21, 1902.) 

RE^JtfèldATA— MATTERS Co&CLtJDED' BY JriCbMENT— iriteNTlTT OF IsSUES. 

A mortgagor brought an action against the mortgagee in a state court 
of. SpnJhîOarolIaai to- recover the pgï^alty provided by statute for the 
raîtoe'of deièndant tb discharge the mbrtgage of record, alleging that 
it had been fuUy pald and satlsfle%, Défendant finswered, and after 
trial a Jçdgmsnt wa^ i;eiidçr^!d f oir j>laiçtifC, which was afllrmed by the 
suprême court of the stàte." Jtilctl'xlliht such judgment was a bar to a 
subséquent.. #uit by.thje, mortgagee in a fédéral, court to foreclose the 
mortgage, wlîlch Involved as jthe fpufadatlon for' the granting of thc re- 
lief demaûded a detettiiinàtiob liy that court that the mortgage was a 
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subsisting obligation, which was the yery issue submitted to, and ad- 
versely determined by, the state court. 
8. Same— Matïkrs not Determined— Failure to Plbad Equitable Defbnbb 
IN Action at Law. 

Neither eould the fédéral court entertain the suit on allégations in 
the bill that through mistake the mortgage did not express the true 
contraet of the parties, and a prayer for its reformation, since, under 
the provisions of the Code of South Carolina, such matters might hâve 
been pleaded as an équitable défense In the state court, and, if sustained 
by the proofs, that court eould bave granted affirmative relief thereon, 
which would bave effectually defeated the plaintilï's recovery, and under 
the construction placed on such provisions by the suprême court of 
the state a judgment at law Is conclusive upon ail matters, légal or 
équitable, which might hâve been pleaded in défense, and which if so 
pleaded would bave gone to the merlts of plaintiff's case. 

In Equity. On plea of res judicata. 

Russell & Winslow and Mordecai & Gadsden, for complainant. 
Mitchell & Smith, for défendants. 

SIMONTON, Circuit Judge. The facts of this case are fully set out 
in the opinion of this court filed 25th July, 1900. 103 Fed. 352. 
When that opinion was filed a writ of error was pending to a judgment 
of the suprême court of South Carolina in a cause of Welling and 
Bonnoitt against the Eastern Building & Loan Association of Syra- 
cuse, N. Y. This judgment had been pleaded in bar of the relief asked 
in the bill as res judicata. The court was of the opinion that the 
judgment eould not be pleaded as res judicata so long as the décision 
of the suprême court had not been had on the writ of error. It now 
appears that the writ of error has been dismissed by the suprême court 
upon the ground that no fédéral question was involved in the case. 
So the judgment of the suprême court of South Carolina is final. The 
défendants hâve now filed a plea in bar supplemental to the former, 
setting forth the action of the suprême court so sustaining their plea 
of res judicata. This is the question in this case. 

Rev. St. S. C. 1893, § 1895, provides that any mortgagor who has 
paid in full his mortgage may tender to the mortgagee the fées for 
entering satisfaction thereon, and thereupon demand that satisfaction 
be so entered; that any mortgagee, after such payment and tender, 
who shall not repair to the office of record within three months there- 
after and enter satisfaction as demanded, shall forfeit and pay to the 
party aggrieved a sum of money not exceeding one-half of the amount 
of the debt secured by such mortgage, to be recovered in any court of 
compétent jurisdiction. Welling and Bonnoitt had made application 
to the Eastern Building & L,oan Association of Syracuse, N. Y., for 
50 shares of its capital stock. Their application had been granted and 
the certifîcates issued to them, making them stockholders, expressly 
subject to ail the rules and by-laws of the corporation. Subsequently 
they made application for a loan of $5,000 under the rules and by-laws 
of the association. This application was granted and the loan made, 
they receiving in cash $4,500. Before completing the loan Welling 
and Bonnoitt executed 78 notes, payable from month to month, and 

1 2. See Judgment, vol. 30, Cent. Big. §§ 1132, 1241. 
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extending over a period of 78 months froni the date of the mortgage ; 
75 of them being for $79,20 each, and the last 3 in the order of pay- 
ment being for $41.70 each, they being in the aggregate $6,177.65. 
Contemppraneously vvith thèse notes they also executed a mortgage of 
a tract of l^nd in Darlington county> S- C. This mortgage, after the 
granting part, states as follows: 1 

"Thls grant Is Intendéd as a sectirlty for the payment of the sum of 
isixty-oné htindred seventy-seven and «*>/ioo dollars, the same being the prin- 
cipal, Ihteifest, and premliiin of a loàn from sald association, which sald 
loan Vas made pursuant to and àccéptéd under the provisions of the by- 
laws of sald association, and whlcb sald by-la-ws hâve been read by the 
mortgagors, and are hereby; made 'à part of this contract, which said loan 
is eyldenced and secnred to be pald by seventy-elght (78) certain promlssory 
notes of even date herevt'lth, execntéd' by the said Lawrence S. Welling and 
Marion Bonnoltt, payable to the sald association, at Its office In Syracuse, 
as follows: One of each of said note* is to be pald on or before the last 
Saturday of each and every month tmtU ail of the seventy-elght notes are 
fully pald, together wlth interest on ea;ch of sald notes after maturity at the 
rate of six (6) per cent per annum, payable semiannually until sald notes 
are fully pald." 

Then foUow the covenants: 

"And the , said mortgagors, for themselves, and their hoirs, executors, ad- 
ministrators, and assigna, heçreby covenant and agrée wlth the party of the 
second part, Its successors ajid asslgnSi to pay said principal, interest, and 
premiums, at maturity, and the lilterest aecruing on said notes after maturity, 
ànd ail fines and penalties that mày l>e Imposed pursuant to the provisions 
of the constitution and by-laws of said association, and also keep and per- 
form ail promises and engagements, made and entered into wlth said asso- 
ciation according to the true intent and meaning of its by-laws and articles 
of association." 

— With the usual insurance clause. Then the default clause in thèse 
words: 

"And It la hereby expressly agreed, by and between the parties to those 
présents, that If dfefault bé made in the payment of any one of sald notes, 
or any part thereof, as herein provMed,, or in case of Waste, or nonpayment 
of taxes, assessments, or impositions on sald premlses, or In case of neglect 
or refusai to keep the promises insured, as herein provided, or in case the 
improvements thereon shall hot be kept in good order or repair, or In case of 
a breach of any of the covenants or agreements contalned herein, or in case 
of a fallnre to dflly observe and keep the by-laws of the said association, 
and in either pr any of such cases, the whole of the sald principal sum. 
interest, preniiïihis, fines, dues, and çpsts, shall at once become due and 
payable, at the option of sald association, its successors or assigns; and It 
shall be laWful for sald association, Or Its successors or assigns, at any 
time thereafter, to sell the premlses hereby granted, or any part thereof, in 
the manner prescribed by, la^, and «lit of ail moneys arising from such sale 
to retaln the amount due and unpald for principal, interest, premiums, fines, 
dues, and coStS therepf, ^axes, assessments, impositions, insurance, and 
other adTançes, together wlth the CoSts and chargea of maklng such sale, 
and the overplus, If any tberei be, shall be pald by the party maklng such 
sale, on demand, to the sald Lawrence S. Welling and Marion Bonnoltt, or 
their heirs or assigns. And pils conveyance shall be vold If fuU payment 
of the aforesaid u^bneys, both principal and IntereSt, be made as herelnbefore 
specifled, and If the aforeSeid covenants, and each of them, be well and 
truly kept and performed, as herein speclfled and provided." 

The moiftgagors paid ail of the notes but the ïast. When that be- 
came due they tendered the full sura^ of it, and the posts of entry of 
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satisfaction, and demanded thereupon that satisfaction be entered. 
Thèse tenders were refused. Thereupon Welling and Bonnoitt, three 
months thereafter, brought their action in the court of common pleas 
for Darlington county, S. C, against their mortgagee for the penalty 
provided in the act. The building and loan association, having been 
served with summons, entered its appearance and filed its answer to the 
suit. Its défense was that this advance or loan was efïected to the 
plaintifïs as stockholders in a mutual association ; that it was governed 
wholly by the by-laws of the association and the terms of its charter, 
ail of which entered into and were a part of the contract; that the 
mortgage did not secure merely the notes therein specified, but that it 
was an indemnity and security to the association for the performance 
by the borrowing stockholder of ail his obligations to the association, 
and that among thèse was an obligation to pay his dues, as provided 
by the by-laws, until the stock of the association had reached par ; that 
although the notes of the plaintifïs had been paid in full, yet the stock 
of the association had not reached par, and so the obligation of the 
borrowing stockholder, secured by this mortgage, had not been re- 
leased and satisfîed. So the issue was drawn. Was this mortgage 
satisiied ? If it was, défendants must pay the penalty. If not, the 
complaint must be dismissed. The cause was tried before a judge 
with a jury. The défendant put in évidence its charter, by-laws, 
application for the stock, certifîcates of stock, application for the 
loan, grant of the loan, and ail papers connected therewith, to sus- 
tain its contention that the mortgage was not satisfied. The case 
went to the jury under the charge of the judge, and a verdict was 
found for plaintifïs, and judgment entered accordingly. On appeal 
by the association this judgment was affirmed by the court of last re- 
sort. This judgment was that upon the pleadings and the évidence 
the mortgage was satisfied, and as its resuit such satisfaction should be 
entered on the record. 

Meanwhile the Eastern Building & Loan Association of New York, 
pending the writ of error from the suprême court of the United States, 
filed its bill of complaint in this court against Welling and Bonnoitt, 
the same parties who were plaintifïs in the action at law in the state 
court. This bill sought the foreclosure of the mortgage, the subject- 
matter of the suit in the state court. It set forth in elaborate détail 
the facts connected with the application for subscription by the défend- 
ants to the capital stock of the complainant association, the granting 
of this application, the issue of the certifîcates of stock, upon each of 
which was printed the by-laws of the association as part of the contract 
of subscription, the application by défendants of the loan in advance, 
ail made subject to the by-laws of the association, the granting of the 
loan, the exécution of the 78 notes, and the exécution and delivery of 
the mortgage. The bill avers that this mortgage, construed in con- 
nection with the charter and by-laws of the association, the déclara- 
tions of the défendants in applying for the stock, and subsequently for 
the loan thereon, and under the décisions of the courts of New York, 
the lex loci contractus, was intended not only to secure the sum of 
money advanced, but also the full performance by the borrowing stock- 
holders of ail their contracts of subscription and loan with the associa- 
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tion. Referring to the suit in .tlje state courts and tKe judgment 
thereon, the bill charges that. Iboth the said court of cOmmon pleas 
and the said sùpretiie court bàsed their décisions, opinions, and judg- 
ments in said action between said respondents and the complainant, as 
défendant, upoti the sole groùhdthat the only matter before said 
courts for détermination was the construction of the mortgage inden- 
ture hereinbefore set forth and exhibited, and the effect upon said 
mortgage indenture of the payment and discharge of the 78 notes in 
said mortgage indenture mehtioned, and by said indenture secured; 
but themeâning, construction, and effect of said notes, and of the con- 
tract betwçea the respondents, and , the complainant, was not considered, 
adjudicated, or determined, either by said court of common pleas or 
by said suprême court of South< Garolina, nor were the debts and 
obligations of respondents as stockliolders in and members of com- 
plainant corporation adjudicated or determined. And complainant al- 
lèges that since the institution; of said action, and since the judgment 
therein, large sums hâve acçrued and become due and owing, and are 
now due and unpaid, from t;he respondents to complainant, by way of 
premiurri and interest on the aoivance afofesaid, and by way of dues, 
calls, and fines on the stock and stock subscription of respondents 
aforesaid. And, further, the biU states that the fixing of a defînite 
timé, as appears in the number ol the notes for the ertding of this con- 
tract, was not authorized by the charter, was an unlawful act of the 
ofBcers of the corporation, and ultra vires of the corporation itself. 
This is its allégation ; 

"That by the mistake and Inadyertéace o( the parties complainant and 
respondents, and by the mistake and Inadvertence of counsel of complainant, 
and of the oflScers and board of dlrectors of complainant, the mortgage in- 
denture hereinbefore reclted and exhibited was made and executed by re- 
spondents in manner and form as hereinbefore set forth, but not in f ull 
compllançe wlth the contract ' obligations bçtween the respondents and the 
complainant, and' the articles ôf Incorporation and by-laws of the com- 
plainant, and by such inadvertence and mistake said mortgage, as ûnally 
executed and dellvered by the respondents to the complainant, does not f ully 
and correctly show the contract or agreement between the respondents and 
the complainant In the respect^ above stated, and is not in fuU compliance 
■wlth the agreements and understandlngs of the parties and the contract be- 
tween them, and as to this complainant asks that said mortgage be construed 
In accordance with the real contract and understanding between the parties, 
as hereinbefore set forth, and in accordance with the articles of incorporation 
and by-laws of the complainant, and the laws of the state of New York, and 
that any defjepts In or omissions from said raortgagc may be remedied, and 
said mortgage be made to conforme to the réal agreement of the parties in 
the prètnises, aild that spécifie p^formanee of the obligation of the re- 
siwndents as to the terms aud conditions of said mortgage may be by this 
honorable court ordered and decreed, and that respondents may be required 
to now exécute and deliver to complainant, If the court shall deem that the 
equities between the parties so requlre, and that It Is necessary to the relief 
to which the complainant Is entltled upon the facts aforesaid, a mortgage 
in lieu of the mortgage hereinbefore set forth and exhibited, such new mort- 
gage to be in i strict accordance wlth the contract obligations of the re- 
spondents to the complainant, and In reformation of the mortgage executed 
as aforesaid, if such reformation be deemed necessary." 

The prayer of the bill is that said mortgage indenture described and 
exhibited in the bill be reformed, andthe.errors, omissions, and mis- 
takes therein corrected, so that the same shall express the true mean- 
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îng and intent of the parties, and that the decree of foreclosure herein- 
after prayedbe entered in accordance with the true meaning and intent 
of the parties, and of the articles of incorporation and by-laws of com- 
plainant. 

To this bill the défendants filed the plea of res judicata, and after- 
ward a supplemental plea of the same nature, reciting the action of the 
suprême court of the United States. Can this plea be sustained? 

The law in respect to estoppel by judgment is well settled. The 
only difficulty lies in the application of the facts to the law. City of 
New Orléans v. Citizens' Bank of Louisiana, 167 U. S. 397, 17 Sup. 
Ct. 905, 42 L. Ed. 202. 

In Davis v. Brown, 94 U. S. 423, 24 L. Ed. 204, Mr. Justice Field 
says : 

"The judgment is not only conclnsive as to what was actually determined 
respectlng such demand, but as to every matter whlch mlght hâve been 
brought forward and determined respectlng It." 

This is elucidated still farther in McCall v. Carpenter, 18 How. 297, 
15 L. Ed. 389: 

"A judgment Is concluslve only upon a matter wlthln the issue necessarily 
Involved in the décision." 

In City of New Orléans v. Citizens' Bank of Louisiana, 167 U. S. 
397, 17 Sup. Ct. 913, 42 L. Ed. 202, it is said: 

"When the judgment pleaded was on the same cause of action between 
the same parties or thelr privies, the first judgment is an absolute bar, not 
only as to every matter which was offered and received to sustain or defeat 
the clalm or demand, but as to any other admissible matter which might 
hâve been offered for that purpose. When the second action is between the 
same parties, but upon a différent elaim or demand, the judgment in the 
former action opérâtes as an estoppel only as to those matters in issue or 
points controverted upon the détermination of which the flnding or verdict 
is rendered. Cromwell v. Sac Co., 94 U. S. 351, 24 L. Ed. 195." 

In City of Aurora v. West, 7 Wall. 82, 19 L. Ed. 42 : 

"When the parties are the same, the légal effect of the former Judgment 
as a bar Is not impaired, because the subject-matter of the second suit Is 
différent, provided the second suit involves the same title and dépends upon 
the same questions." 

In Werlein v. City of New Orléans, 177 U. S. 397, 20 Sup. Ct. 685, 
44 L.^Ed. 817, quoting and approving City of New Orléans v. Citi- 
zens' Bank of Louisiana, supra, the court says: 

"The estoppel resultlng from the thing adjudged does not dépend upon 
whether there is the same demand in both cases, but It exists even although 
there be différent demands, when the question upon which the recovery of 
the second demand dépends : has; under identlcal circumstances and condi- 
tions, been previously concluded by a judgment between the same parties 
and their prlvles." 

In the case before us, the parties to the former action and to this 
action are precisely the same. The controUing question in the former 
action was whether the mortgage had been satisfied, the défendant in 
that action holding that it was not satisfied. The plaintifï could not 
possibly recover unless it was satisfied. The présent bill proceeds 
upon the idea that the mortgage has not been satisfied. This is the 
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crucial question in the case. It;q9Sîin0t recover if the mortgage was 
satisfied. So in both cases the çontroversy was and is the same. 
Was this controversy decided in the law case under identical circum- 
stances and conditions as now surround it? In the law case the 
building and loan association intrcxluçed in évidence its charter, by- 
laws, certificatés of stock, contracta on the subscription and loan, ail 
of thèse to sustain the position that the mortgage was not satisfied. 
In this bill it Sets up the same niattçr for the same purpose, with a 
further ground that, if the mortgage is satisfied by the payment of the 
notes, that instrument was executed, delivered, and accepted under a 
mistake, was prepared under unlawful action of the officers of the cor- 
poration, and was ultra vires. Was this admissible matter which 
might hâve been offered in the suit at law, for the purpose of uphold- 
ing the position of the building and loan association? In other words, 
could the Eastern Building & Loan Association of Syracuse, N. Y., 
in the law case in the state court, under the pleading and practice of 
that court, so frame its défense as to ask for a reformation of the 
mortgage, so that it could comply with the requisites of the charter, 
by-laws, contracts, and décisions iri. évidence; and, wheri so reformed, 
could the refusai to satisfy the mdtîgage be sustained ? If this could 
hâve been donc, and was not donc, then the Eastern Building & Loan 
Association is estopped by the fôtTilèr judgment. The answer to this 
question is found, and can only be found, in the practice and procédure 
of the courts of South Carolina. 

During the reconstructipn period in South Carolina the législature 
adopted the New York Code. It ,w?is adopted in ipsissimis verbis. It 
was a complète change from the systèm of pleading and practice there- 
tofore prevailing, and in many respects was unsuited to the character 
and traditions of the people of thé ^tate. Gradually it was amended 
from time to time by the législature and by jùdicial décisions, so that 
now the civil procédure in South Carolina bas peculiarities of its own. 
One of the earliest cases urider the Code (Barber v. McAliley, 4 S. C. 
45) established this rule : 

"Ttie ptpper practice, when a éte^en^ant has rights npon grounds that 
formériy ëùtliorlzed the flllng of à bfll to restrain an action at law, whlch 
h,e désires to oppose to a recovery In an action against hlm, Is to Interpose 
such rights by ■wajr of answer or çoiiuterclalm. He may In this way not 
only take iadvantage of thetn by wây bi defeatlng the plalntlff's judgment, 
but may seek and bbtain affirmative relief appropriate to the case tbus made 
by hlm." 

In Riçe V. Mahafïej', 9 S. CaSi: . 

"A défendant In an action mustplead. ail hls défenses, ^hether légal or 
équitable. He cannot allow judgment to be entered against hlm, and then 
commence a separate action against plaintlflv alleglng an eanltable défense 
and praylng an Injunctlon. ïhe judgment estops hlm from settlng up any 
matter which could hâve been pleaded in the first action." 

In Sale V. Meggett, 25 S. G. 8i, this System is applauded. In Beat- 
tie V. Latiûier/ 42 S. C..319, 20 S, È. 53, and Phillips y. Anthony, 47 
S. C. 460,185 S. E 294, it was, decided that one défendant could obtain 
relief against a codefendânt siniply by so framing his answer as to ask 
affirtnatèirË relief. Nor is tfac; practice in South Carolina anomalous. 
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In Hoppough V. Struble, 60 N. Y. 430, it is held tHat in an action of 
ejectment défendant can set up as a défense that the land in question 
was intended to be conveyed to him by a deed from plaintiff, but by a 
mistake in the description it was not included. Tliere are cases in 
which it is held that a défendant whocould hâve set up a counterclaira 
by way of défense, and concludes not to do so, is not precluded from 
bringing an action on the subject-matter of the counterclaira. But the 
défense hère was not a counterclaira. A counterclaira is somewhat in 
the nature of a plea of confession and avoidance. It proceeds on the 
idea that if the demand of the plaintiff can be sustained, or whether it 
be sustained or not, the défendant himself has a good claim against 
the plaintiff, which can be offset against that of the plaintiff if plaintiff 
be sustained, or, if plaintiff fail to prove his case, will entitle the de- 
fendant to a judgraent against him for the sura demanded in the 
counterclaira. It is, as it were, aside of the claim of plaintiff, and it 
can be sustained whether the demand of the plaintiff be or be not 
sustained. But in the case at bar the défense in the state court and 
the relief sought in this court goes to the very root of the case made 
by Welling and Bonnoitt. Talbott v. Padgett, 30 S. C. 171, 8 S. E. 
845. If this présent coraplainant is right, then Welling and Bonnoitt 
had not a shadow of a right to the relief they asked. It is impos- 
sible for thé case of Welling and Bonnoitt to stand in any particu- 
lar, if the position of the Eastern Building & Loan Association be 
sustained at ail. To sum up the matter: In the action in the state 
court bi Welling and Bonnoitt against the Eastern Building & Loan 
Association of Syracuse, N. Y., the sole question was, was the mort- 
gage satisfied, ail its conditions having been fulfîlled? In the case 
at bar the sole question is, is this a valid subsisting mortgage, whose 
conditions hâve been broken ? In the action in the state court, under 
the prevailing practice, the défendant could hâve set up the légal dé- 
fense that, by its terras and the contracts between the parties, the 
raortgage was not satisfied, or, if there were a mistake in the draft 
of the mortgage, -he could set up in the same answer his équitable 
défense, and hâve prayed a correction of the mistake and a reforma- 
tion of the deed. On proper proof, this affirmative relief could hâve 
been allowed him. 
This being the case, the judgraent in the state court is res judicata. 



THE S. A. MeCAULLEY. 

(District Court, D. Delaware. February 26, 1902.) 

No. 590. 

l. OOLMSION— MnTUAL FaULTS— DlTISION OF DAMAGES. 

Where a collision occurred between a steamship and a dredge as the 
prozlmate resuit of négligence on the part of both vessels and also on 
the part of a steam tug, whereby only the dredge recelved injury, and 
the steam tug was brought in as a codefendant wlth the steamship; 
held, that the damages and costs should prlmarily be equally dlvided 
between the three vessels. 

f 1. See Collision, voL 10, Cent. Dig. §g 296, 308. 
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8. Samb. 

Where one vessel becbmes àware of a maritime fault on the part of 
anotber aud without order or invitation lYorn tlie latter, co-operates as 
a free agent in suclj fault to l^e injury of tlie latter l?y collision witli a 
third vessel, liabillty to the irijured vessel for the proper proportion of 
the daûiages and costs cannot bè negatived on the ground that the first 
raentièned vessel only alded in the commission of the fault of the vessel 
receiviHg the injury. 

(Syllabus by the Court> 

In Admiralty. 

For former opinion, see iio Fed. 227. 

BRADFORD, District Judge. This case has been reheard on the 
question of the apportionment of damages and costs. It has already 
been decided in this case that the injury received by the dredge Pa- 
cific from collision with the sleamship Maling was caused by con- 
curring and co-operating faults on the part of the dredge, the steam- 
ship and the steam tug S. A. McCaulley, but that, while the damages 
and costs resulting from such injury primarily should be equally borne 
by the three vessels, the circumstances were such as to preclude the 
libelants, representing the dredge, from recovering against the tug 
the proportion for which the tug would otherwise hâve been liable to 
the dredge. The Maling (D. C.) iio Fed. 227. An interlocutory 
decree was accordingly-mâde for a division of the damages and costs 
between the dredge and the steamship, the drçdge to bear two thirds 
thereof, and thé steamship to bear the remaining third. On careful 
reconsideration of this branch of the case I am satisfied that the inter- 
locutory decree should be so modified as to impose the damages and 
costs equally upon the three vessëls. Ail the vessels having been in 
fault, the tiig should bear one third ol the burden in accordance -with 
the gênerai rule, unless it is cleàrly shown by the évidence that those 
representiiig the dredge are estopped or precluded by the conduct of 
those in charge of her from ahy recovery against the tug. While 
it appeàrs that the tug and the dredge co-operat.ed in causing the 
Maling fo. port her helm, and that there was a causal connection be- 
tween the, wàving of thelànterri ori the dredge, and the single blast 
from the tug, the tug nevertheless, in giving her deceptive blast, did 
not act on compulsion. She was not a mère servant of the dredge, 
but a free ageiit. The wavihg of the lantern on the dredge was a 
signal to the Maling, and not to the tug, It was an invitation to that 
steamship to change her course to the westward, and was not intended, 
and would hâve been wholly inapplicable as a signal to the tug lying 
alongside of the dredge. No order was ^ven by the dredge to the 
tug to blow her whistle. There was thus neither order nor invita- 
tion from the dredge to the tug to commit the fault of which the latter 
was guilty. The master of the tug was chargeable with knowledge of 
the rulesof navigation ; and immunity for the tug from liability to the 
dredge cannot successfully be claimed because she merely followed 
the examf)lé of thedrédgé in signaling, in violation of law, to the 
Maling to port her helm. i^ Where one vessel becomes aware of a mari- 
time fault on the part of another, and without order or invitation 
from the latter co-operates as a free agent in such fault to the injury 
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of the latter by collision with a third vessel, liability to the injured 
vessel for the proper proportion of the damages and costs cannot be 
negatived on the ground that the fii"st mentioned vessel only aided 
in the commission of the fault of the vessel receiving the injury. This 
rule may seem harsh in its application to a given case, but, on the 
whole, is simple, salutory and required by the prinçiples of maritime 
law. 

For the reasons given the interlocutory decree will be modified 
as above stated. 



HAMPTON et al. v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvanla. May 19, 1902.) 

CusTOMS DuTiBS— Classification — Ikon Shebts. 

Sheets of iron or steel valued at more than 3 cents per pound are 
not covered by paragraph 142 of the tariff act of 1890, but are dutiable, 
according to value, under paragraph 215, as manufactures of métal not 
specially provided for. They are not subject to the additional rate Im- 
posed by paragraph 144 when pickled or cleaned; such paragraph being 
applicable only to sheets dutiable by gauge under paragraph 142. 

Appeal by Importer from Décision of the Board of General Ap- 

praisers. 

J. W. Hampton, Jr., for plaintifif. 

J. W. Thompson and James B. Holland, for the United States. 

J. B. McPHERSON, District Judge. This is an appeal by the 
importer from the following décision of the board of gênerai ap- 

praisers : 

"The merchandise In question consists of common black iron sheets of 
No. 19 wire gaùge, valued above 3 cents per pound, and has been pickled. 
It was returned by the local appraiser as 'iron sheets (as mfs. iron) pickled 
and cleaned,' and duty was assessed thereon at the rate of 45 per cent, ad 
valorem and % of one cent per pound, under the provisions of paragraphs 
215 and 144 of the act of October 1, 1890. The importers claim that sald 
merchandise Is properly dutiable at the rate of one cent per pound and one- 
fourth of one cent per pound additional, under the provisions of par&graphs 
142 and 144 of said act. 

"It is unnecessary, in vievs' of our ruling in G. A. 4899, to discuss the ques- 
tion as to whether, in view of the fact that thèse sheets hâve been piclded 
or cleaned, they are dutiable under the provisions of paragraph 142 by 
reason of the provisions of paragraph 144, for, as was said in that case, 
which arose under the act of 1897: 

" 'It must also be observed that paragraph 131 [correspondlng to para- 
graph 142 of the act of 1890] is limited only to such iron or steel plates or 
sheets as are not valued at more than 3 cents per pound, and that the mer- 
chandise before us is valued above that figure, and, as the two provi- 
sions must be read together, no merchandise valued at more than 3 cents 
per pound Is covered by them.' 

"That ruling foUowed the ruling prevlously laid down in G. A. 430, and 
modified the ruling laid down In G. A. 960. Thèse Importers ralse the point 
that the limitation of 3 cents per pound In paragraph 142 applies only to 
skelp iron or steel, and that therefore, as the merchandise before us Is not 
skelp iron or steel, the limitation as to value does not apply. We do not 
consider the point well taken. The paragraph reads: 

" '142. Sheets of Iron or steel, common or black, Including ail iron or 
Bteel eommercially known as common or black taggers iron or steel, and 
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Bteélp teoïi «fr isteel, valued at'tBreè ieents per pound or less: Thlnner than 
ndmber te» and not thinner tban number twenty wire gauge, one cent per 
poung: .^|:Jilimer than; number twentjf Wire gauge,' etc, 

"Thls lijUguage jclearly sUç^fs that congress intended to apply tbe 3-cent 
llmlta:ti<>û to ail of thç articles mentioned, for, if th]B importérs' contention 
•were corrèt;t, it could "bé argued With equal force thât alf ot the païagraph 
wbicli fôlloWs after the provision for slielp iron or Steel applies only to 
that class of merchandise, and this contention would render the paragraph 
meanliiglese. 

"For tlie foregoing reasons, we hold that the merchandise does not come 
wlthln the language of paragraph 142, and, not being otherwlse provided 
for, is dutiable at the rate of 45 per cent, ad valorem as manufactures of 
métal not speclally provided for, under paragraph 215. As was held by 
the board in G. A. 48ÔÔ, hoWévér, paragraph 144 can cover only such goods 
as are dutiable by gauge, and the addition o(,V4 of one cent per pound was, 
therefore, erroneous; but this daim was not made by the importérs, the 
assessment of >4 of one cent additional not being disputed. 

"Thè protest is overruled, the COileotor's décision being affirmed as to 
the assesSttiènt bf 45 ipér cent.; but not ks to the assessment of % cent per 
pound addltionali" 

I agrée with the correctness of this conclusion, and adopt the opin- 
ion of thè board as the opinion of this Court. 

The décision of the board of gênerai appraisers is accordingly af- 
firmed. 



In ré CîROW. 
(Distrld; Court, W. D. Kentucky, Owensboro Division. March 22, 1902.) 

1. BANKBOP'fOY— DBBTB ENTITLBD TO PsiORITY— DeBTS AS QUARDIAN UNDER 

Kentucky Statdte. 

By virtue of Bankr. Act 1898, i 64b, cl. 5, whlch glves prlority to 
"'debts pwing to any person who by the laws of the states or the 
United States la entitled to prlority," and the statutes of Kentucliy, 
whieh provide that in the distribution of insolvent estâtes, whether 
on a voluntary ar Involuntary assignment or the death of the insolvent, 
debts due as guardiàn shall be paid In full before any payment shall 
be made to geperal creditors, an amount found due from a guardiàn 
to his ward on a settiement of , his accounts in a probate court of 
Kentucky la entitled to prlority of payment from the estate of the 
guardiàn in bankruptcy. 

In Bankruptcy. On review of order of référée giving priority to 
claitn. 
The foUowing is the opinion of Référée Dean : 

On the 8th day of August, 1901, the bankrupt made a deed of assignment 
of ail his property for the beneflt of his creditors. On the 5th day of 
August, 1801, Ôiree days before the deed of assignment, he made a settie- 
ment with the Ohlo county court of his accounts as guardiàn of May Crow, 
an infant; and this settiement shows him Indebted to his said ward, on 
account of her, estate coming to his hands as guardiàn, In the sum of $1,- 
$21.42. On the 2Bth day of Septembpri 1901, certain of the creditors of the 
bankrupt filed thelr pétition In thls coàrt seeklng to hâve him adjudged a 

Îiànkrupt, and he was so adjudged on the 4th day of November, 1901, and 
he matter referred tb the undôrslgnéd référée. On the 2d day of December, 
1901, one A. Cf. Holbrook tlled a daim agalnst the estate of the bankrupt for 
the said sum found due on said settiement from the bankrupt as guardiàn 
to the said May Orow; the said Holbrook setting ont in the proof of said 
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clairp that he had been appointed guardlan of the sald Infant In Uen of the 
saîd bankrupt. With said clalm Is flled a cêrtlfled copy of the sald settle- 
ment with the Ohlo county court. It snfQclently appears from the proof of 
the sald clalm that the bankrupt Is Indebted to his said former ward, as her 
guardlan, In the said sum, and that no part of same has been pald. Without 
expressly claiming priority of payment In sald clalm, the sald présent 
guardlan is asklng thls court to order hls sald clalm pald, as a prior clalm, 
under provisions of the statutes of Kentucky maklng said claims prior in 
the distribution of Insolyent estâtes. To thls the trustée, as well as other 
credltors, object, and haye flled exceptions to the allowance of the sald 
clalm as a prior clalm, and the matter has been submitted to the référée to 
pass upon that question, after argument of counsel representing both sldes. 

If sald clalm is entitled to priority, It Is by vlrtue pf clause 5, par. "b," 
§ 64, of the bankruptcy law, whlch provides that debts shall hâve priority 
which are owing to any person who by the lavs-s of the states or the unlted 
States Is entitled to priority. By the statute laws of the state of Kentucky, 
in ail cases of dlstribntion of Insolvent estâtes debts due by the insolvent as 
guardlan are glven priority over claims of gênerai credltors. There are 
only three states of case in whlch it can be concelved that the law could 
direct the distribution of Insolvent estâtes, and thèse are In cases of volun- 
tary assignment for beneflt of credltors, Involuntary asslgnment for beneflt 
of credltors, and death; and In ail thèse states of case the laws of the state 
direct the payment of such claims as thls as prior claims. In the case of 
voluntary assignments the provision Is as follows: "* * • Debts due by 
the assigner as guardlan, commlttee, trustée of an express trust created by 
deed or will, or as personal représentative, shall be pald in f uU before 
the gênerai credltors reeelve anything." Ky. St § 74. In case of involun- 
tary assignments the provision Is as follows: "In the distribution of the 
assets of any debtor, after the payment ,of the costs and expenses of the 
suit, the debts due as guardlan, personal représentative and as trustée. If 
the trust be created .by deed or wUI duly recorded In the proper clerk'B 
office, shall hâve priority over debts due gênerai credltors. * * *" Id. § 
1916. In the case of the distribution of Insolvent estâtes of deceased persona 
the provision Is as follows: "If the personal estate pf a deceased person 
be not sufficlent to pay hls llabllities, then the buriàl expenses of such dé- 
cèdent, and the costs and charges of the administration of hls estate, and the 
amount of the estate of a dead person, or of a ward or of a person of un- 
sound mind commltted by a court of record to, and remalnlng In the hands 
of, a décèdent, shall be pâid in full before any pro rata distribution shall 
be made." Id. § 3868. 

It is contended by counsel for the trustée that provisions of statutes of 
a state for the distribution of the estate of Insolvents hâve no application 
to the distribution of estâtes In bankruptcy under the fédéral bankruptcy 
law, because that would be to give effect to such statutes, which are sus- 
pended by the bankruptcy law, and would defeat one of the main objects 
of the bankruptcy law, — equality and uniformlty In the distribution of In- 
solvent estâtes. There Is much force In the contention, and the wlsdom 
of the law in givlng valldity and efCect to provisions of state statutes secur- 
Ing prioritles and liens not based upon contract may well be doubted, but 
with the wisdom of the law courts hâve nothing to do. As an undeclded 
question, It might well be doubted whether It be the Intention of congress, 
by clause 5 of section 64b, to glve efCect to provisions In state Insolvency 
laws, when the very object and purpose of the bankruptcy law Is to super- 
sede state Insolvency laws, and the référée would be Inclined to hold In the 
négative; but fédéral courts of hlgh authorlty hâve declded in the affirmative. 
In the case of In re Wright, 2 Am. Bankr. R. 592, 95 Fed. 807, the district 
court of Massachusetts declded that, although by the bankruptcy act of 1898 
the opération of a state insolvency law is suspended, It stiU remains the 
law of the state, and If, by its terms, priority of payment of certain claims 
is allowed, such claims will hâve priority of payment In bankruptcy proceed- 
ings in that state under Bankr. Act, § 64b, cl. 5. Thls case went to the 
United States circuit court of appeals for the First circuit, and was afflrmed. 
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Sépotleëin lAiB. BankT, R 49e; 42 Ojt. A. 637, 102 Fed. 808, trader the 
Bwte'of "In rë IVorceétW Cfounly." Thé game prlnciple is recognlzed. If 
ûot afrèctly decided, Ifl Re.Rouse, Hazai-d & Co., 1 Am. Bankr. R. 234, 33 
C. C, A. 3S6, 91 ted. 96; Re Mussey, 3 Am. Bankr. B. 592, 99 Fed. 71; 
and Rfe. poe, '6 Arii: Êànkr. R. 1, 48 O. C. A. 538, 109 Fed. 550. 
Tbat the fiîâlm In qtiestion Is a debt due from a guardlan to his ward, 
withln^e nieanlng pf thë Kentuçky stfttutes, Is thoroughly settled by 
numér^^is .défilslçins of tjté côtirts of Kentucky, as may be seen by référence 
to the fo^o'^irig' cases, vlz: Gtimes V. Grimes, 86 Ky. 511, 6 S. W. 333; 
Robert» V. iPbllUps, Il Busji, 11; McKéé^V. Scobee, 80 Ky. 124; Hampton v. 
Morris, 2 MHiç. 336; Roach V, Ames, 80 Ky. 6. 

The, exceptlç>|i8 to the clalm of A. G. Hplbrook as guardlan of May Crow 
will bç oveiRçiilêd, and sald clalm wlll bé allowed as à prier claim, to be 
pald lu ti»e ordèr of prlôrlty dlrected in section 64 of the bankruptcy act of 
1888. ■ 

John J. McHenty and Powers & Anderson, for trustée. 
Miller & Todd and H. M. Haskins, for claimant. 

EVANSi District Judge. It seems to me that the order made by 
the rderee iri the above matter was prOper. I am of opinion, first, 
that the debt is not one as to which any "security" for payment was 
ever given by the bankrupt, within the meaning of the act, and there 
is no need to describe "securities" which do not exist. The claim is 
one to which priority of paymërit is given, if at ail, by the law itself, not 
on account 6f "securities" given, but because Of its nature and origîn. 
And, second, I am of opinion ^thfit the bankrupt law does not in such 
cases supersede or mean to supersede the opération of the state law. 
On thé coîitrary, the bankrupt act expressly recognizes the existence 
of the state statute, and makeS that St'atute the basis for allowing 
priority of payment to certain classes of claims against the debtor. 
Its efïect is, in the most manifest way, to keep alive such provisions 
of the state law as give priority of payment ; and while the bankrupt 
law, spieaking genefally, dpéS by itS opérations supersede the force of 
àriy state laws which conflict with it, the case before us présents an 
exception to this gênerai îi4e, wherçby the applicable provisions of 
the state law are expressly eriforced through the bankruptcy act itself. 

The pétition for réview is dismissed, and the orders of the référée 
ypon the subject approvçd. 
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In re LONG. 

(District Court, B. D. Pennsylvania. June 6, 1902.) 

No. 1,166. 

1. Bankruptct— Exemptions— From What Propehtt Allowablb. 

A banknipt caunot claim hls exemption allowed by the laws of 
Pennsylvania out of money or property recovered by his trustée from a 
créditer to whom the bankrupt had given a préférence In fraud of the 
bankruptcy act 

In Bankruptcy. On certificate from référée. 
The following is the certificate of the référée : 

I, Byerly Hart, one of the référées of said court In bankruptcy, do hereby 
certify that in the course of the , proceedlngs in sald cause before me the 
following question arose, pertinent to the said proceedlngs: 

The hankrupt, whlle Insolvent, and withln four months of the day of the 
adjudication, made a payment to a créditer, Isaac Lutz; givlng hlm $35 In 
cash, and retuming to hlm oiit of goods purchased by the bankrupt from 
sald Lutz goods to the value of $470. It appeared that Lutz, the créditer, 
took this payment knowlng that the debtor was insolvent, and the trustée 
called upon hlm to make return. A compromise resulted, and, as author- 
ized by the credltors, the trustée accepted from Lutz In full settlement the 
sum of $184.30, whlch sum the trustée bolds for distribution among the 
credltors. 

The schedule flled by the bankrupt does not set out as an asset the Uability 
of Lutz to make retum of the preferentlal payment recelved knowingly by 
hlm. The daim of exemption made by the bankrupt In hls schedule flled 
is to hâve set aslde for hlm certain speclfled. things and sundry book ac- 
eounts owing to hlm, amounting to $58.75, to whlch, by an amendment, he 
afterwards added other book accounts âmountlng to $84.45; the whole claim 
of exempt property aggregatlng In value $143.20. 

The bankrupt, having learned of the restitution made by Lutz to the 
trustée of the sum aforesald, $184.30, thereupon flled a second amendment 
to his schedule clalming to hâve set aside for hlm out of the sald sum of 
$184.30 the sum of $156.80, as the remalnder of the whole amount of the 
exemption allowed by the statute. 

The trustée refused to set aside as exempt any part of the sum of $184.30 
whlch he had recelved from the creditor Lutz, and the bankrupt asked an 
order rfequlrlng the trustée to make the allowance. The référée refused to 
make the order. The question is, then, this: If a bankrupt shall hâve 
glven a préférence, and the trustée shall recover the amount from the 
person who bas receiyed the préférence, may the bankrupt hâve set aside 
for hlm, out of the money or other property recovered, the amount to whlch 
the bankrupt would, under other circumstances, be entitled as exempt? 

The bankrupt may claim the exemption only ont of the estate whlch he 
owns, and whlch is subjeet to levy and sale upon exécution. The Uability 
of Lutz to the trustée to make restitution was not property belonglng to the 
bankrupt. It was not subjeet to levy and sale upon exécution. As the 
resuit of the trustee's 'action, a sum was recovered whlch Is avallable for 
distribution among the bankrupt's credltors, but that sum is not the property 
of the bankrupt in the sensé that out of It he may claim exemption. The 
case is like that of the proceeds of the sale of a license to sell liquor, whlch 
are distrlbuted among the bankrupt's credltors, but the bankrupt may not 
hâve hls exemption out of such proceeds. When the bankrupt made the 
payment to Lutz he parted with the property, and nothing he could do could 
relnvest hlm with the title. The fact that the trustée may recover does not 
put the title back in the bankrupt 

At the time of the adjudication, the tlme at whlch the claim for exemp- 
tion should be made, if the Uability of Lutz to make return was in some 
116 F.— 8 
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sensé an asset of fhe estate, that asset was a right of réclamation; and, 
if It was subject to clalm as belng exempt, ^he spécifie thing itself , not the 
proceeds thereof, was to be set aside;ànd, it the right of action against Lutz 
had been set aside to tbe banlirupt, it ^would hayeayailed hlm nothing. He 
had no claim àgainst Lutz. ïlie trustée doès'not gët liis rlght to proceed 
against Lutz under section 70, Bankr. Law; 1898, proTidlng that he "shall In 
turn be vested by opération of law with the title of the bankrupt, as of the 
date he was âdjttdged a bankrupt, except lii so far as it is to property 
whlçli is exempt, to ail," etc., but by section 60b, in whlch he Is given 
the rlght to recover for thë beneflt of ereditors (not for the beneflt of the 
bankrupt) any paument madé %lthin four months, and "the person recelv- 
Ing it, or to be beneflted thereby, or hls agent actlng therein, shall hare had 
reasonable cause to belleve that it was intended thereby to give a préfér- 
ence." 

It has been decided la Pennsylvanla cases cited In note "d," Purd. Dig. 
p. 831, pi. 29, that the debtor may not hâve exemption put of property con- 
veyed by -hlm in fraud of créditera Tljla^ payment to tutz was, under the 
bankruptcy act, a conveyance In fraùà of Long's other ereditors, and he 
may not hay© hls exemption thereout 

It Is said in Ke White, 6 Am. jBahkf. K, 451, 109 Fed. 635: "The law 
would be 9. mockery, and permit a party to take a,dvantage of hls own 
wrong, — If, after having transferred hls property In fraûd of the bankruptcy 
act, and compelUng the trustée in bai^fcruptcy, at the ëxpense of the estate, 
to «igage in protracted lltlgation to uncover hls fraud aijd recover the pro- 
ceeds of the property from the wrpng tafeers, thé bankrupt could stand 
qudetly by, and then corne in and make hls sélection 0^ $300 In money out 
of the fruits of the lltlgation necessltated by hls wrohg and fraud. He Is 
withln nelther the letter nor the splrl|.of the law." With this opinion the 
référée agrées, notwithstandlng In rë FalcQuer, 6 Aiq. Bankr. R. 557, 110 
Fed. 111, seems to hold otberwlse. Tba.t çàse has polûts of différence with 
thls, and was a décision by a dlvlded court; and, not belng binding In this 
circuit, the référée tljlnks that it sbomld not be follo^red against reason. 

And the said question Is certmed tp the judge for bis opinion thereon. 

Chas. M. Bowman, for trustée. 

Horace L,. HendersoQ, for bankrupt. '' 

J. B. McPHERSON, District Judge; The report of the learned 
refçree contains a sa,tisfactory disçussiop of the question submitted, 
and I need cmly add that I agrçe with his reasoning and conclusion. 
A collection of cases upon this subject wiU be found in Coll. Bankr. 
(3d Ed.) p. 85. I think, àlso, that the referee's order finds further sup- 
port in the analogy affôfdèd by the rule réferred to in Re Haskin 
(b. C.) 109 Eed. 789, ?Lhd; Re Mànnirig (D. C.) il2 Fed. 948, name- 
ly, that a debtor may not claim his,,«b^emption, or any part of it, out 
of the proceeds of a, fttture sale of his pcrsonal property. 

The order of the référée is affirmed. 
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In re HAMILTON FURNITURB CO. 

(District Court, E. D. Pennsylvania. June 5, 1902.) 

No. 64. 

1. BankHoptct— RiGHT To Objèct to Claims— Lâches. 

A creditor of a bankrupt, wlio lias made no objection to daims of 
other creditors whicli liave been proved and allowed, and on wliicli 
divldends hâve been paid, is barred by lâches from the rlght to require 
the trustée to re-examine and disallow such claims, on the ground 
of préférences received by the eialmants. 

In Bankrnptcy. On questions certifiée! from référée. 

W. H. Burnett, for creditors. 
J. Martin Rommel, for bankrupt. 

Alfred Driver, référée, certified the following questions: 

"The Barrett Lindeman Company, a creditor in the sum of flve hundred 
and fifteen dollars and seventy-slx cents ($515.76), presented a pétition al- 
leging that a large number of creditors of said Hamilton Fumlture Company 
who participated in the flrst dividend had received payments on account 
of thelr respective claims from the sald bankrupt, being insolvent, within 
four months prlor to the flling of the pétition in bankruptcy, and had not 
surrendered such payments. ïhe pétition concluded with a prayer that the 
référée may award and the trustée pay out of the fund on hand for dis- 
tribution petltioner's claim before any payments are awarded and made to 
any of the creditors who hâve received payments on account as aforesaid.' 

"An ansv?er was flled by the trustée, and exceptions thereto filed by the 
petltioner. Argument was heard by the référée, the petltioner's counsel not 
being présent, having stated that he did not désire to argue the matter. Aft- 
er argument and considération of the matter, the référée ordered that the 
pétition should be dlsmissed; and thereupon the petltioner, desirlng a revlew 
of said order, filed his pétition therefor, settlng out the errors complained of. 

"The questions presented are: 

"(1) Should the trustée, after final meeting has been held, at whlch no 
objection to any claim was made, and no request made that the trustée 
should proceed to re-examine any claim, be ordered to re^examlne a large 
number of claims upon the prayer of the petltioner? 

"(2) Is not the petltioner barrëd by its lâches from asking that the trustée 
proceed as prayed for in the pétition? 

"(3) Is not the allégation of insolvency Insufflcient, in this: that It is not 
alleged that the debtor was insolvent thronghout the entire period of four 
months prior to the fillng of the pétition in bankruptcy, or in not alleging 
the period of insolvency with exactness? 

"(4) Is not the petltioner estopped from taking further proceedings by 
reason of the former proceedings and the décision thereon, from whlch no 
appeal was taken? 

"(5) Should not the pétition be dlsmissed? 

"The pétition, answer, and exceptions thereto, the opinion and order of 
the référée and exceptions thereto, and the request for revlew, and the opin- 
ion and order of the référée, and évidence taken in the former proceedings, 
are herewlth returned. 

"And the said questions are certified to the Judge for his opinion thereon." 

J. B. McPHERSON, District Judge. The petitioner's lâches has 
been so great that I think the dismissal of its pétition is correct. 
The order of the référée is approved. 
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; In re NEW. 

(District (Jonrt, N. D, Ohlo, E, D. June 2, 1902.5 

t BANKHnPTOT— Proo!' of Claim bt Surett Who has Paid Dbbt— SuRRBir- 
DBK OF Préférences. 

A surety who Ijas paifl the debt of hls principal after the latter*» 
ibapitniptcy is not required to surrendep preferential payments received 
by tlie créditer as a condition to the provlng of his claim which arises 
from tbe payment made by him* and not through subrogation. The 
provision of Bankr. Act 18&8, S 571, that when a surety pays the debt of 
a bankrupt, in whole or In part, be "shall be subrogated to that extent 
to the rights of the credltor," bas référence to any security held by the 
credltor, and la not Intended as a restriction upon the surety credltor. 

In Bankruptcy. On certificate from référée. 

James P. Wilson, for bankrupt. 

Arel, McVey & Robinson, for A. J. Heineman. 

Livingstone & Livingstone, for M. Livingstone, Sr< 

WINOi District Judge. The certified report of the référée shows 
that thé baihkrupt, Joseph New, was indebted to the Mahoning Nar 
tional Bank, of Youngstown, Ohio, upôn six notes, dated May 20, 
1901, upon which A. J. Heineman, Isaac New, and Joseph Newgass 
were sureties» The bankrupt was also indebted to the same bank on 
another set ôf notes, ufon which Heineman was sole surety. Prefer- 
ential payments had been made by the bankrupt to the bank upon 
the first séries of notes mentioned, in thç amount ol two of such notes. 
A preferential payment had been made by the bankrupt to the bank 
on the secohd seties of notes mentioned, in the sum of $600. The 
bank oinitted to prove any claim against the bankrupt founded upon 
eitber séries of notes. Heineman, after the adjudication in bankruptcy, 
as surety, paid to thé bank the aggregate balance due upon the last 
séries of notes mentioned, to wit, the sum of $7,600. He seeks to 
prove a claim agâinst the estate qf tîte bankrupt in that amount. 
Under aw expressiqn of the référée that it was necessary, in order 
to entitle him to prove his claim, he surrendered $600, the amount 
of the claimed preferential payment to the bank on the notes on 
which he was Sôïe surety. Heineman afterwards fîled his pétition 
for the return of this $600, under the claim that he shcnild be required 
to make no surrender. The prayer of his pétition is denied by the 
référée. ! ■ , 

The trustée of the estate of the bankrupt objected to the proving 
of the claim of Heineman in the amount of $7,600, because Heine- 
man had not been required, as a prerequisite to the fîling of his claim, 
to surrender ail preferential payments made by the bankrupt to the 
bank, not only on account of the séries ol notes oti which Heineman 
was sole surety, but also on the séries of notes upon which he was 
joint surety with two others. 

It is first important to ascertàin whether or not Heineman shotild 
hâve been required to make atiy restoration of payments made by 
the bankrupt to the bank as a condition of filing his claim. The solu- 
tion of this question nécessitâtes a short analysis of the nature of 
Heineman's claim against the bankrupt and his estate. It has now 
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become well-settled law that the claim of a surety against his prin- 
cipal, by reason of having paid the debt of the principal, is one founded 
upon an implied contract : of the principal to reimburse the surety. 
In Ohio this doctrine is announced in Williams' Adm'rs v. Williams' 
Adra'rs, 5 Ohio, 444. In that case it was held that the statute of 
limitations applicable to the claim of a surety against his principal 
was not the statute which would apply to the debt of the principal 
to the payée of the instrument upon which the indorser was surety. 
It has been held generally that the right of the surety to recover 
from the principal debtor is not founded upon any doctrine of subro- 
gation; that the indebtedness is created by the surety making pay- 
ment, and has no existence prior to such fact. The doctrine of subro- 
gation, as applied to the relation of principal and surety, is only in- 
voked for the purpose of giving to the surety any and ail rights of 
the payée of the obligation to any security he may hold for the pay- 
ment of the original debt. 

Section 57! of the bankrupt act provides that, "whenever a créd- 
iter whose claim against the bankrupt's estate is secured by the indi- 
vidual undertaking' of any person, fails to prove such claim, such 
person may do so in the creditor's name; and, if he discharge such 
undertaking in whole or in part, he shall be subrogated, to that ex- 
tent, to the rights of the creditor." It is contemplated by the bank- 
rupt act that every bona fide creditor may prove his claim, a.nd he is 
required, in making proof of such claim, to set forth the claim, the 
considération therefor, and what securities are held therefor, if any. 
A surety who has not yet paid the debt of his principal is not a cred- 
itor of the estate, but by the subsection referred to, without making 
payment, he is permitted to prove the claim with respect to which 
he is surety in the name of the creditor who shall omit to prove it. 
Heineman, in this case, has not attempted to prove the daim of the 
bank, nor has he in any way attempted to take advantage of the 
privilège given by the subsection referred to. The latter part of the 
subsection, which provides as follows: "And if he discharge such 
undertaking in whole or in part, he shall be subrogateid, to that 
extent, to the rights of the creditor," — is not intended as a restric- 
tion upon the surety creditor. It is intended to permit a surety, 
who has paid the debt of his principal, to be subrogated to any pe- 
culiar rights with respect to security which the payée may hold against 
the bankrupt. If the bank had held security collatéral to the notes 
of the bankrupt upon which Heineman was surety, Heineman, by vir- 
tue of the section referred to and of the gênerai law, would hâve 
had a right to be subrogated to the bank's rights, and to hâve trans- 
ferred to him whatever securities the bank may hâve held. It does 
not appear that the bank held any securities. 

It is plain that the daim of Heineman is not founded upon any 
claim of the bank transferred to him by way of subrogation. His 
claim is in assumpsit, for money paid to the use of another, and the 
law implies a request to make such payment, and also a promise 
to repay it ; and this implied promise was, under the common law, 
enforceable by the surety by action of assumpsit. The indebtedness 



118 116 FEDERAL REPORTER. 

of tlie baâkfîipt' to Heineman had no existence untîl Heinetnan paid 
the balance due uppn the notés upon which he was surety. Nothing 
has èv,et*;Deén pâid to him on account of this indebtedness, and there 
is riothing foT him to tèstoré to the bankrupt's estate. 
It is'stàtéd in tlie report of the référée as follows: 

"Nd foriâal dffler -was entered requlrjng Mr. Heineman to ma,ke the sur- 
render, but 4t was niadeafternumerouS conférences between his attorney, 
the trustée, and the référée, In which the référée stated bis vlew of the 
law and the position he took In the matter. This surrender of $600 Is now 
In the, hapis iof the référée, subject, of course, to be refunded, In case it 
shall be heid that the clalms cânnot be allowed." 

It does potappear that there bas been such voluntary payment of 
the $Éloo by Heineman tjiat he should be barred or estopped from 
asserting his right to it. The référée has held that Heineman should 
not be required :to surrender to the trustée the preferential payments 
made by the bankrupt upon the séries of notes upon which Heineman 
was surety with two others. In that holding the référée is sustained. 
The holding of the referme which denied to Heineman the right to 
prove his çlalm in the amount of his payment to the bank, on ac- 
count of his obligation as surety, without- first making restitution of 
$6oo, is overrujed, and it is oi;dered that the référée retum the $6oo 
to Heineman, and allow his claim in the amount of $7,600, as of Janu- 
ary; 23, 1992. 



In re GREBN. 

(District Court, N. D. lowa, W, D. June 2, 1902.) 

h Bankwoptcy— P+BTNEBSHip Chkditors— Whbn Entitled TO Shabe ih In- 

mviÛUAÏi ESIEA'^B. 

Where ail '^e property of a partnershlp has been sold, and the partner- 
shlp dlssoltédy the provisions 6f section 5, Bankr. Act 1898, are not 
applicable on the subséquent bankruptcy of one of the partners; and 
unless It appears that tiiere is a solvent partner, or that other equities 
exlst In fàvor of Indlvldual çredltors which should be protected, a 
partnershlp éi-iedltor te entitled to share with the Indlyldual créditera 
In the eetaté, 

>. BÀME— DÉBTS BNTITLED TO PbEFEBENCK— TAXES AGAtNST PabTNERSHIP. 

TJnder the provision of Code lowa, § 1317, that "any Individual of 
a partnersblp la liable for the taxes due from the flrm," taxes levied 
agalnst a firift become an Indlvldual debt of a partner, and by vlrtue 
of Bankr. Àc^ 1898, S 61a, must be pald from bis estate In bankruptcy 
as a pref erred çlalm. 

In Bankruptcy. On exceptions to ruling of référée on claim of 
O'Brien coûnty for taxes. 

George Wamback and O. H. Montzheimer, for creditors.. 
J. A. Wilcox, for O'Brien county and bankrupt. 

SîîIRAS, District Judge. From the record in this case it ap- 
pears that on May 28, 1901, William C. Green was adjudged a. bank- 
rupt upon a pétition filed agaioët him by his creditors. It further 
appears that prior to October, 1899, the bankrupt and one N. H. 
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Green had been engaged in business at Sheldon, lowa, under the 
firm name of W. C. Green & Co., and during the years 1897, 1898, 
and 1899 there were assessed taxes against said firm in the aggre- 
gate sum of $240, being the taxes levied for state and county pur- 
poses. About October i, 1899, the firm was dissolved and ceased 
to do business, leaving of the taxes unpaid the sum of $191.88. Sub- 
sequently William C. Green entered into the mercantile business at 
Everly, lowa, and contïnued the same until December 23, 1900, 
when be sold out his stock, converting the same into realty, which 
has been sold by the trustée in bankruptcy. The treasurer of O'Brien 
county filed with the trustée a statement showing the amount due 
for taxes assessed against the firm of W. C. Green & Co., and de- 
manded payment in fuU thereof, and thereupon the question was 
submitted to the référée whether thèse taxes were payable out of 
money realized from the assets of W. C. Green. The référée held 
that the amount due for taxes could not be recognized either as a 
preferred claim or as a gênerai claim entitled to share with the claims 
held by the creditors of W. C. Green, this conclusion being reached 
upon the theory that the provisions of section 5 of the bankrupt act 
were applicable to the situation, and that, therefore, the taxés as- 
sessed against the firm could not be paid out of the proceeds of the 
individual property of the bankrupt, as the amount thereof was not 
sufificient to pay the individual debts, and therefore there was no 
surplus remaining, aftér the payment of the individual debts, which 
could be applied to the payment of the taxes in question. 

In the agreed statement of facts certified up by the référée it is 
stated that the firm of W. C. Green & Co. was dissolved, and the 
stock of goods owned by the firm was sold to third parties, on or 
about October i, 1899. Consequently there iS not now invDlved in 
thèse proceedings any partnership estate, nor any state of facts which 
calls for a marshaling of the assets as between partnership and indi- 
vidual cre;ditors. In support of the ruling made, the référée cites 
the case of In re Wilcox (D, C.) 94 Fed. 84, wherein will be found 
a learned discussion of the gênerai proposition by Judge Lowell, 
who reaches the conclusion that the partnership creditors cannot 
be allowed to share with the individual creditors in the assets of one 
member of the firm, even though there are no firm assets and no 
proceedings against the firm. If I correctly understand the ruling 
in this case, it is, in efïect, that section 5 of the bankrupt act is not 
to be limited to cases wherein the proceedings are against the firm 
as well as the individual members, but that it is to be construed to 
establish the broad principle that the individual creditors of the bank- 
rupt are to be paid in full out of his assets before the claims owing 
by him as a member of the firm canbe allowed to share in his assets, 
even though the firm had long since been dissolved, and there are 
no firm assets to be applied to the payment of the firm debts. This 
question was involved in the case of In re Keller (D. C.) 109 Fed. 
118, wherein this court held that as there had been a valid transfer 
of the partnership property to one of the partners, Almon D. Keller, 
who subsequeijitïy went into bankruptcy ^s.ap individual, and trans- 
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içrred to hîs trustée ail of his property, including that which had 
fôïtoerly; belonged to the partnership, the firm creditors would be 
pènhitteë'ia share equally wîth the individual creditors in the assets of 
the estâtes "ThÈs conclusion was based largely upon the fact that the 
suprême Court in Fitzpatrick v. Flannagan, io6 U. S. 648, i Sup. Ct. 
369, 27 L; Ed. 211, had declarëd the équitable rule to be as follows: 

"The leéal r%^t of a partnership çreflitor to subject the partnership prop- 
erty to the pàyment of his debts éonsists simply in the rigUt to reduce liis 
ciaim to.iuâgment and to sell the goods of his debtôr on exécution. His 
right to îappropriate the partnership property speelflcally to the payment of 
his dçbt ! In ^ulty, in préférence tp creditors of an individual partner, ia 
derlved ,thi;()ugh the other partner, whose original right it is to hâve the 
partnershrp '^Bsets applied tç the payment of partnersliip obligations. And 
thls equïty 6i the creditor subsists so long as that of the partner, through 
which It Is dçrived, remains; that Is, sO long as the partner himself 'retaius 
an int^est in thé ; firm assets, as a partner, a court of equity will aliow the 
creditors <)f the firm to avail themselves of his equity, and enforce through 
it the application of those assets priniarily to payment of the debts due 
them, wheniever the property cornes ùndçr Its administration.' Such was 
the langufttôoï thls court in Case v. Beanregard, 99 U. S. 119, 25 L. Ed. 370, 
in which Mr. Justice Strong, dellverlngfthe opinion, continued as follows: 'It 
is indispensable, however, to such râlef, when the creditors are, as in the 
présent case, sipple contract creditors, that the partnership property should 
be wlthin the* 'control of the Court, and in tbe course of administration, 
brought therëi by &e bankruptcy of the firm, or by an assignment, or by 
the création of a-itEUst in some mo<Jfii This is because nelther the partners 
nor the joint creditors hâve any spécifie lien, nor is there any trust that 
can be enforced u^itll the property^'nàs passed In custodia legls.' Hence 
it follows that If, bé^ore the interposîtlon of the court is aslsed, the property 
bas ceafied to belong to the parthershlp, if by a bona flde transfer it has 
become the sevœal property of one partner or of a third person, the equities 
of the partners are extinguished, and consequently the derivative equities 
of the creditors are at an end.' " 

In view ôf tMs ' authorîtative déclaration that the equities of the 
partnership' creditors are derivéd froni the equity of the partners, 
and that it is within the powér of the partners to put an end to the 
equities of the fir^n creditors, by a bona fide transfer of the lirm as- 
sets to one 'partner or to a third party, wherein is the equity in the 
ruling that, in cases wherein thè equity of the firm creditors has been 
tertninatedy not' through their àct nor with their consent, but by the 
att of thç' partners in selHng the firm assets to one of their number or 
to a third party, 'and subsequéiitly members of the firm are put into 
bankruj)tcy as- îiidividuàls, the îiiffividual creditors are entitled to ex- 
clude the firin 'Creditors froi;n sharihg in the assets until the individual 
debts are paid in.fiill? In sûdh cases there is no other fund to which 
the firm Crèdit<)i^à can resort ' for . payment, and the ptactical resûlt 
of the rule îàid do\vn in the Wiliiox 'Case is that, in àll cases whei-ein 
the equity of thé' firm erédit^^'hàjs^bëen destroyed by the action of 
the partners, iritonvertirig thé'- flrrfi property irito^ individual assets 
by a sale therepï to one bf -the parthei^s the indi^ddual creditors ai-e 
éntitlèd to bfe ;^éfërred, and fe entitle'd to exclude the firm creditors 
froni sharîiig in thèse àssetsy'eyèh thbugh they wéréoriginally the 
property bî the firm. A very large proportion of the cases brought 
in bankruptcy undef the provisions of the présent âct are cases where- 
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in the bankrupts hâve been members of one or more partnerships 
which hâve 1:)cen dissolved long since, and in which the only assets 
are those bel jnging to the individual bankrupt ; and, if it be the rule 
that the individual creditor is always entitled to be first paid from the 
individual assets, it foUows that in ail thèse cases the debts due the 
fïrm creditors are discharged, yet thèse creditors are barred from 
any share in the assets of the bankrupt. 

The variant views set forth in the numerous décisions cited in the 
Wilcox Case serve to show that it is practically impossible to for- 
mulate a single gênerai rule that will meet the equities of every case, 
but the adoption of the rule that in every instance wherein there are 
firm and individual creditors, but the assets are ùadividual only, the 
latter class of creditors are to be paid in full to the exclusion of 
the fînn creditors, will certainly work injustice in so many cases that 
I should hesitate long before accepting it in the absence of a con- 
trolling décision by an appellate court. The suprême court having 
decided that the firm assets may be converted into individual assets 
by the action of the partners, I cannot see the equity in the view 
that holds, in eflfect, that it is within the power of the partners to 
terminate the equity of the firm creditors in the firm assets, and that 
the same act which terminâtes the equity of the firm creditors créâtes 
a préférence in fâvor of the individual creditors, enabling them to 
secure payment in full of their claims out of funds which in many 
cases are wholly or largely the proceeds of property which was orig- 
inally firm assets. 

Under the provisions of the act, courts of bankruptcy are clothed 
with ample équitable powers to make proper application of the équi- 
table principles recognized by the act for the protection of ail who 
are interested in the several estâtes coming up for administration. 
The same gênerai questions arose under the act of 1867, and in this 
circuit the rule to be foUowed was settled by the décision of Circuit 
Judge Dillon in the case of In re Dovming, i Dill. 33, 7 Fed. Cas. 
1,005, wherein it was held that the marshaling of assets between the 
creditors of the firm and the separate partners was not called for 
except in cases wherein there were firm and separate assets, and 
proceedings in bankruptcy were instituted against the firm and the 
individual members, and that in cases wherein there were no firm 
assets and no solvent partner the creditors of the firm were entitled 
to share in the estate of the bankrupt partner. This décision of 
Judge Dillon was cited approvingly by the suprême court in Am- 
sinck v. Bean, 22 Wall. 395, 22 L. Ed. 801, it being therein declared 
that "assets are to be marshaled between the creditors of the co- 
partnership and the separate creditors of the partners only when 
there are partnership assets and separate assets of individual part- 
ners, and proceedings hâve been instituted against the partnership 
and the individual members, as provided in the thirty-sixth section 
of the bankrupt act." The construction thus placed upon section 
36 of the act of 1867 is applicable to the provisions of section 5 of 
the présent act, and, if this be true, then section 5 does not define 
the rule to be foUowed in cases wherein the firm is not brought into 
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bàiiferWptèy; iand there are no firai assets under the control of the 
ctïUtt. Ik'is dbubtless true that in some cases wherein there are firm 
creditors, liut the partnership is not brought into bankruptcy, the 
individUàl Creditors may hâve equities which sbould be protected, but 
in theèé cases the court, having full équitable powers, can take such 
action as tïiây be needed to protect the individual creditors. The 
court, where the facts justify it, can enforce the équitable principle 
that if a éreditor or a class of creditors hâve the right to look to 
more than one source or fund for the payment of the debts due them, 
while aiiother class can look to one only of such funds or sources 
for payment, the former can be requîred to first exhaust the re- 
sources notdpen to the oth^r class, before being permitted to share 
in the Wftd common to both classes;, and one application of this 
général principle is provided for in clause "h" of section 5, wherein 
provision isttiade for settlingthe afïairs of partnerships not brought 
into bankruptcy, but in which the bankrupt isinterested as a partner. 
Believing that the powers of the court are sufEcient to fairly protect 
the equities of individual creditors, where the facts justify it I cannot 
concur in the gênerai conclusion reached by the référée that, in cases 
wherein an • individual is adjudged a bankrupt, parties, to whom he 
is iridebted, in connection with other persons as partners, cannot share 
in his estale with his individual creditors, it not appearing that there 
is any sol vent partner from whom the debt can be coUected, nor any 
partnership assets to which the firm creditors can look for payment 
of their just claims. 

There is a further reason why it seenls clear that the exceptions 
to the fînding of the référée must be sustained, growing out of the 
nature of the claim presented by the county in this case. By the 
last clause of section 1317 of the Code of lowa it is enacted that 
"any individual of a partnership is liable for the taxes due from 
the firm," and when the state and county taxes assessable against 
the firm of W. C. Green & Co. were levied William C. Green be- 
came individually liable théreforby reason of the statutory provision 
jUst cited ; and section 64 of the bankrupt act déclares that "the court 
shall order the trustée to pay ail taxes legally due and owing by the 
bankrupt to the United States, state, county, district or municipality 
in advance of the paj^ment of dividends to creditors." If the taxes 
in question are due and owing from the bankrupt, then they must 
be paid before âny dividends are made to the creditors, and the cited 
provision from the Code of lowa certainly makes the bankrupt indi- 
vidually liable for the taxes assessed against the firm. 

The exceptions to the finding of the référée are theref ore sus- 
tained, and the référée is directed to enter an order directing the trus- 
tée to pay the taxes in question in accordance with the requirements 
of section 64 of the bankrupt act. 
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THE WESTMINSTER. 

(District Cîourt, B. D. Pennsylvania. May 26, 1902.) 

No. 32. 

1. ShIPPING— ACTIOK FOR DAMAGE TO CaRGO— BuRDEN OF PrOOF. 

A sUp defending against a claim for damage to cargo in shlpment, 
under a clause in the bill of lading éxempting it from liability "for any 
claim, notice of which iç not given before the removal of the goods," 
bas the burden of proving that the notice was not given, to bring Itself 
within the exception; but, when it bas produced sufflcient testimony to 
justify the inference that no claim was made, it is incumbent on the 
libelant to rebut such inference by évidence, since, if the claim was made, 
it is within llbelant's power to prove the fact 

On rehearing. For former opinion, see 102 Fed. 366. 

J. B. McPHERSON, District Judge. A decree in this case was en- 
tered on June 15, 1900, dismissing the Ubel : 102 Fed. 366. The decree 
was afterwards stricken ofï in order that further testimony might be 
taken upon the question whether notice of the claim for damage had 
been given to the respondent before removal of the goods, and for 
no other purpose. Three witnesses hâve since been examined on be- 
half of the respondent, and the matter cornes before the court for re- 
hearing. I agrée with the libelant's position that the burden of proof is 
upon the carrier to establish the fact that no notice of claim for damage 
was given by the shipper. The carrier is defending under an excep- 
tion in the bill of lading, and the burden of proof is upon him to prove 
satisfactorily that the f acts exist which bring the exception into opéra- 
tion. But I do not agrée with the contention that the respondent 
has failed to make such proof in the présent case. On the contrary, 
I think that the affirmative testimony now before the court fuUy justi- 
fies the inference that no such claim was made ; and this testimony is 
strengthened by the considération that the libelant has oflfered no 
évidence upon the subject. If the claim had been made, it was surely 
within the power of the libelant to prove that fact; and, while I re- 
peat that the libelant was not bound to ofïer such proof in the first 
instance, the obligation to ofïer it arose after the carrier had produced 
sufficient testimony to justify the inference that the claim had not been 
made. I therefore, find, as a fact, that no claim was made by the libel- 
ant, or by the shipper, for the damage done to the baies of jute before 
they were removed from the dock. Accordingly, foUowing the dé- 
cision of the circuit court of appeals in The St. Hubert, 46 C. C. A. 
603, 107 Fed. 727, a decree may be entered dismissing the libel, and 
directing that the respondent recover costs from the libelant. 
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THE JOSBPHCS (two cases). 

(District Court, D. Bhodè Islând. June 2, 1902.) 

Nos. 1.092, 1,094. 

1. S^L^AGK— Services in Satins Burhino Bargb— NKatioENCB of Tuo m 

tiEAVING Tow^ 

The steam tug E. B. Llttle, havlng three barges in tow, owing to 
roilgh weather anehorèd them In Newport' outer harbor, and proceeded 
it> thé dock, from a quarter to a balf mile distant, for the purpose of 
eommunicating with owners, and remalned there durlng the night, with 
her creW aboard, and with steam up ready to go to the sea at short 
notice. About midnight one of the barges took fire, and the Llttle at 
once went to her aid, and with the assistance of another tug, whlch 
arrlved a llttle later, extinguished the fire, saving about balf the value 
of the barge. lEelê, that the service of the tugs was a salvage service, 
and that, under thé circumstances, the Little wàs not chargea ble 
with négligence in leaving heç tow, whlch would debar her from shar- 
IngiQ the salvage award. 

In Admiralty. Suits to recover for salvage services. 

J. Stacy .Brown and Herbert A. Rice, for libelants Sullivan and 
others. ' ! 

Matteson & Healy, for libelants Tice and others. 
Carpenter & Park, for claimants. 

BROWN, District Judge. Thèse- libels are for salvage services ren- 
dered by tHe steam tugs Henry T. Sissoh and R. B. Little in extin- 
guishing a .fire on the wooden barge Josephus. The barge was ou 
her way froin Providence to Philadelphià, with two other barges, in 
tow of the steam tug R. B. Littlé. The tug, on account of rough 
weather, anchored her tow in Newport oviter harbor between 5 and 6 
o'clock oh the afternoon of Septehiber i"^, 1901, and then went to a 
dock" at NéyptOrt, from a qtiarter to half a mile distant, leaving the 
Josèphus with her master and crew of four men aboàrd, who were ail 
âsleep ■When fire broke out oh the barge not far from midnight. The 
'fire had made sjiçh headway before its discovery that little more could 
be dortë than tb Strip the çabïn befôre ît bècame necessary to abandon 
the barge. Wiéhout assistaiice the barge would hâve been a total 
^bss. With tli,e assistance of the salvors, and of men from the Tor- 
pèdp sta'tîoiï, iîbDut half her value was saved. For the purpose of 
estimatiiig thè aÀiéunt of thé award, the value saved may be taken as 
à^ùt $10,000. ,. ' 

While it haS béen ur^ed that thè R. B. Little is debarred by her 
négligence from claiming salvage, since she was at a dock from a 
quarter to half a mile away from the anchorage of the barges, and not 
in immédiate attendance, I am of the opinion that there is no sufificient 
évidence to show that she was guilty of négligence towards the barge 
in going to the dock tO' communicate with owners, or in remaining 
there with her crew aboard, and with steam up, ready to go to sea at 
short notice. JJpon the évidence in the case the service rendered by 
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the Lîttle in extinguishing the fire must be regarded as a salvage serv- 
ice. The Connemara, i<^ U. S. 352, 2 Sup. Ct. 754, 27 L. Ed. 751. 

The Little arrived at the barge first, and before the arrivai of the 
Sisson did some work, but her hose was not well adapted for fire- 
fighting purposes. The Sisson arrived somewhat later, but her fire 
equipment was much better, her pump was more powerful, and she 
was better provided with hose, and the water thrown by the Sisson 
was much more effective than that thrown by the Little. Though the 
Sisson was last to arrive, and came with a picked-up crew, comprising, 
among others, the chief_ engineer of the Newport fire department, a 
substitute engineer from'another steamer, and a night editor from the 
Newport Herald, who acted as deckhand, I am of the opinion that, 
according to the weight of évidence, her services were more meritori- 
ous and efficient than the services of the Little. The Sisson certainly 
is entitled to crédit for promptness and diligence in getting together a 
crew, and she, was able to take to the fire Kirwin, chief engineer of the 
Newport fire department, who assumed charge in fighting the fire, 
and whose conduct seems to hâve been diligent and commendable, and 
to hâve exposed him to some danger and to considérable discomfort. 
The Little is said to hâve been scorched to some extent, but the 
pecuniary damage is not proven. 

Upon ail the circumstances, I am of the opinion that the sum of 
$2,000 is a reasonable award for the services of the two tugs and the 
persons on them, and that the award should be apportioned as follows : 
$1,250 to the Henry T. Sisson, and $750 to the R. B, Little. 

According to the undisputed testimony the fire was outside the 
established harbor Une, and its extinction was not within the jurisdic- 
tion or duties of the chief engineer of the Newport fire department. 
He is therefore entitled to share in the award to the Sisson. 

The sum of $1,250 awarded to the Henry T. Sisson will be appor- 
tioned, $800 to the owner, $200 to Kirwin, $100 to the master of the 
Sisson, $60 to the acting engineer, the remainder to be equally divided 
between the other persons aboard while she was at the fire. The sum 
of $750 awarded to the R. B. Little will be apportioned, $500 to the 
owners, $50 to her master, and the remainder will be divided among 
her crew in proportion to their wages. Efficient and commendable 
aid was given by men from the torpédo station, who were sent out in 
a launch. No claim, however, has been made in their behalf, and 
the présent award is rherely for the services of the two tugs. 

I am further of the opinion that the libelants are entitled to costs. 
A decree may be presented accordingly. 
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TRIBTJNE CO. OF CHIOAGO v. ASSOCIATED PRESS. 
i' (arcult Court, N. D. Illinois. February 20, l^OO.) 

1. .Côi'thmSt — Mattbr Which mat bb Copthightéd— Nktvspapebs. 
V (There can be no général copj^ight, as an entlrety, of a dally news- 
pàper, 'pwhlch is composed In large part o£ matter not entitled to pro- 
tection. 

8. Bame— FôREiGN Publications— .Mattbb from Forbign Néwspapbr. 

, Tbe Chicago Tribune by agreemènt séctired the rlglit to Use such parts 
bf the Spécial war dispatches of tlie London Times, and Its editorial 
comments thereon, as the Tribune tnigbt sélect and telegraph to Amer- 
ica, and the Times abandoned in favor of the Tribune "any copyright 
In tbose telegrams sp far as publication in America is concerned." The 
sélections were made and cabled from the Times office; and were pub- 
lishéd in the Tribune bç the same moming as in the Tiines, though some 
hoùrs iàter. A Copy of • each Issue of the Tribune, was deposlted for 
copyright as an entlrety. iBeldj that this was not sueh a copyright of 
the spécial matter obtained under the contract, nor such a slmultaneous 
publication, as to glye the Tribune the exclusive rlght under the statute 
to publisb the same In the tthltèd States, and that it was not entitled 
to an injunction to restraih the Associated Press from taliing such mat- 
ter ^om the columns of the Times after its publication in Bngland, 
and flirnishlng the same by cable to the other American papers, in 
which it was published on the same morhlng as In the Tribune. 

In Equity. On motion for preliminary injunction to restrain al- 
leged infringement of copyright, basèd on bill and answer and on 
certain stipulâted exhibits. 

History of the case: The Chicago Tribune, by agreemènt wlth the Lon- 
don Times, stecured for use in the Tribune's columns the war news especiaUy 
gathered by the Times, and its editorial comments thereon. The Times, 
which is eopyrighted each day, released its copyright as to sueh articles as 
the Trlbuhe's correspondent njight choose to forward to his paper; the 
Tribune updsrtaklng to copyright its dally édition simultaneously wlth the 
copyrighting of the Times. Oii the other hand, the London correspondents 
of the Associated Press, bUylng the Times as It appeared upon the streets, 
selectéd snçh items as tljey chose and forwarded them to America. Thls 
nçTvs the Trlbijne sought to restr^în the À8s<>clated Press from using, and 
asked damages In the suin of Î>1ÔO,ÔOO. The aiiestlon was heard on blU and 
answer. 

CoUins & tletclier, h-li,. Coburn, and A. S. Trùde, for complainant. 
Wilson,:Moore & Mcïlvaine, for. défendant. 

SEAMAN,; District J«dge. The publications în controversy are 
containedriri: djiily newspaper^j and relate to news of the South African 
war and editorial comments appearing in the London Times, abstract- 
ed on the part of the Tribune Company immediately before publica- 
tion in London, under an arrangement with the publishers of the 
Times, and cabled to the Tribune by the agent of the latter, and 
published in its first édition in Chicago on the same morning of the 
publication in the Times, the différence in time between this country 
and London favoring such resuit. The bill avers that the défendant 
procures th« matter so cabled from the fîrst édition of the Tribune, 
and furnished it to the morning papers of the association for ap- 
pearance in their second édition; but this allégation is clearly dis- 
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proved by the answer and exhibits of original cablegrams, showing 
that the matter furnished by the Associated Press is taken by its 
agency in London fronj the Times immediately after publication, 
cabled to New York, and thence transmitted to the papers of the 
association. It further appears that the Tribune, as one of its mem- 
bers, received the matter so selected by the défendant, and that in 
two instances at least material portions of the matter inadvertently 
stated in the bill as pirated from the Tribune was in fact furnished by 
the Associated Press, and not by the Tribune agency. Other por- 
tions of the publications so specifîed are, however, coïncident sélec- 
tions from the Times, and constitute infringements, if the Tribune 
Company is entitled to and obtained copyright for its authorized 
sélections, and may thus exclude the défendant from like sélections 
made immediately after their publication in the Times, and without 
express notice of such prior sélection by the Tribune. 

The questions thus raised are important and novel, involving, on 
the one hand, the rights of the Ti-ibùne Company to the fruits of its 
enterprise and expenditure under its contract arrangement with the 
Times, and, on the other hand, the rights of the public to news mat- 
ter thus published in the leading EngHsh newspaper. Solution of 
the inquiry dépends upon a construction of the copyright statutes 
of the United States, and not upon the common-law rights of literary 
property beyond their considération in construing the statute. Lit- 
erary property is protected at common law to the extent only of pos- 
session and use of the manuscript and its first publication by the 
owner, — a right well exemplified in Publishing Co. v. Monroe, 19 C. 
C. A. 429, 73 Ped. 196, 38 U. S. App. 410. With voluntary publica- 
tion the exclusive right is determined at common law, and the statu- 
tory copyright is the sole dependence of the author or owner for a 
monopoly in the future publication. Unless the United States stat- 
ute is applicable to protect the Tribune's publications in question, 
it is clear that the motion for an injunction must fail. 

The alleged copyright is obtained by depositing in the post office 
at Chicago, on the evening before publication, the gênerai title of 
the newspaper, "Chicago Daily Tribune," with sériai number and 
date, and by like deposit, immediately after publication, of copies 
of the completed paper, each addressed to the librarian of congress, 
and followed by registration and certificate in due course. No spé- 
cial matter is thereby indicated as subj'ect to copyright, but the news- 
paper is so entered as an entirety. It is at least questionable whether 
a copyright can thus be secured for a newspaper. In the early case 
of Clayton v. Stone, 2 Paine, 382, Fed. Cas. No. 2,872, Mr. Justice 
Thompson, presiding at the circuit, held that the constitutional pro- 
vision for copyright "cannot with any propriety be applied to a work 
of so fîuctuating and fugitive a form as that of a newspaper or price 
current, the subject-matter of which is daily changing and is of mère 
temporary use." And thèse remarks are quoted with approval in 
the opinion of the suprême court by Mr. Justice Bradley in Baker 
V. Selden, loi U. S. 99, 25 L. Ed. 841, and in the opinion of Judge 
Jenkins, speaking for the circuit court of appeals, in Iron Works 
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v.jCIoAji?, 27 C. C. A. 250, 82 Fed. 316, 53 U. S. App. 461. However 
tl^ rulë riiay be in referetiice ta original matter published in such 
fornii lara of apiriîon thàt thèrè çan bè no gênerai copyright o{ a 
ne\fspaper cpmposed in large part of matter not entitled to protec- 
tion,'"' ': . 

Aaide from this view àffecting the validity of the copyright, on 
the ^showing that the défendant obtains its matter fdr publication 
direcily from the Londôn iTimes, and without knowledge or notice 
of àny sélections by the complainaht, the statute is not applicable, 
unless through the çontract' rights of the Tribune it opérâtes to ex- 
clude, ffom gênerai publication ail cablegrams and editorials appear- 
ing in' the London Tirnes,. The çontract referred to gives a right to 
the Tr,îbl>ne "to publish iii America such cablegrams and editorials" 
as it chooses to "telegraph tp America from the Times," and the 
latter abandons in favor pî the Tribune "Hûy copyright in those tele- 
grams so far as publication in America^is concerned." The optional 
rights thus acquired by the Tribune' entend to ail cablegrams ap- 
pearing in the Times, althoùgh thè .purported Surrender for copy- 
rights rçlàtes to the extracts only, ' ànd until afterthe Tribune has 
both made and published its sélections no means are open to the 
public to a^certain the portion thys exclùded from use; and it fur- 
ther appears that many of the cablegrams in the Titnes are not its 
sole property. As the é.;x^usive right of jpjubliçation at common law 
terminâtes with the publication in L,ondoh, no protection then exists 
beyond that exprçssly giyen by the Statute. Before the amendment 
authorizing copyright in America pii, foreign publications, under pre- 
scribed conditions where the publicïiticin is simultaneous, such foreign 
property right was left unprôtected. IJhder the amendment, what- 
ever rights may be vèsted either in the Times, or in the Tribune 
through çontract with it,,to copyright any editorials* or spécial mat- 
ter, I am satisfled that it can be exercised only for matter distinctly 
set apart for the purpose and so distinguislied in the publication, 
and that the,; publication in this country must be substantially iden- 
tical with th^t in the foreign country, to bring it within the intent of 
the statute. 

The matter în controversy, as mère sélections from several cable- 
grams and editorials in thé Times, not predesignated for copyright 
hère and not ço intendéd on tehalf pf the Times, does not seem to 
conform to tb'e statutory requirernents. 

., i am of opinipn that injunctioliCannot issue on the case presented, 
ànd the motion is denièd. 
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McDONALD v. FIEST NAT. BANK OF KANSAS CITY et al. 

(Circuit Court of Appeals, Eightb Circuit Aprll 21. 1902.) 

No. 1,618. 

1. PUAUPULENT COKTETANCES— TrANSFKK OF BaNK BtOCK— EvIDENCB CONBID- 
EKED. 

Etvldence heM to support a flnding that a transfer of stock in a 
national bank was merely colorable, and that a sale of the stock on 
exécution agalnst the original holder cpnveyed a gôod tltle thereto. 

Appeal from the Circuit Court of the United States for the Western 

District of Missouri. 
Henry L. McCune (Charles L. Dobson, on the brief), for appellant, 
Henry D. Ashlèy and George P. Miller (William S. Gilbert and 

Denton Dunn, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The First National Bank of Kansas 
City, Mo., iîled its bill of interpleader setting up that John M. W. 
Pratt and L. E. McDonald each claimed to be the owner 6i the 
same 50 shares of the capital stock of the bank and the dividends due 
thereon, and praying that they might be summoned in and required 
to assert and litigate between themselves the question as to which 
of them was the owner of the stock and the unpaid dividends thereon. 
The parties appeared and set up their respective claims to the stock. 
John M. W. Pratt, for convenience hereafter designated as the plain- 
tifï, claimed to hâve acquired the title to the stock under and by vir- 
tue of exécution sales thereof on two judgments, one for $1,696, and 
one for $5,375, recovered by hiro in the circuit court of Jackson 
county, Mo., against ÇJiarles W. McDonald, who prior to 1892 was 
admittedly the owner o| the stock. For the fraudulent purpose of 
escaping the payment of alimony to his wife, whom he exp€Cted 
would procure a divorce, C. W. McDonald transferred the shares of 
stock in controversy, with shares of the capital stock of other national 
banks, to the plaintifif, and later they were transferred to L- E. Mc- 
Donald, for convenience hereafter designated as the défendant, wh-^ 
claims to hâve purchased the same from the holder thereof, and the 
shares now stand on the bank stock register in his name. 

In the view we take of the case, it is not necessary to go into the 
history of the transactions between the plaintif! and Charles W. Mc- 
Donald relating to the shares of stock in controversy in this suit and 
the shares of stock of other national banks concerning which they 
had dealings. It is enough to say that, as a resuit of thèse transac- 
tions, it is, for the purposes of this case, conclusively established by 
the judgments in the state court that Charles W. McDonald became 
the debtor of the plaintiflf in the sum of the two judgments recovered 
against him. It is equally clear that, if when the shares of stock in 
controversy were attached and sold they were in fact the property 
of C. W. McDonald, then the plaintiff is the owner of the same by 
virtue of his purchase thereof at the exécution sale. 

There is a great deal of testimony relating to the alleged purchase 
116 F.— 9 
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of the Stock, by-,the;,def6)Bda,nt, ail ofwbich has been rea';! by every 
member oï the court and duly considered. Witboùt unduly' protract- 
ing this'opihion, >iv'é' can'dïJ nô mdïé than state ouf conclusions upon 
the facts. Under the arrangement between the plaintiff and C. W. 
Mc]Pf>nald,. thç latter wa;S,the real owncfi of the stock ail the time, al- 
though a certificate therefor had bêen îssued in the nàme of the plain- 
tiff/ i»tt'*hewritfeîl feôuest ^ the plaintiff deliv- 
ered thé„|iêrtiftcate ot stbçlç; V/hich^^^^ indorsed in blank, to the 
bearer c>f à letter frbfti C. W. McÛôriàld, In which thé bearer of the 
letter was designated by the name of rRôbinson. C. W. McDonald 
is a cousin of the défendant, and had been the defendant's guardian. 
They had Ijciiown each other intimately nearly aU their lives, and had 
been asàpcjatèd togetjier iiithe banking business. Àt the time of 
the alleged pur chase of the stock, jn 1,895, the défendant, was cashier 
of a bank at Morristown^ Jnd.; firom 1881 tô 1895, thé date of the 
pùrchàsé'îofthe stock, his mbnthly'sWary rânged from $30 to $75 per 
month; Ç. W. McDonald occasionally visited the défendant and his 
mothér àhd sister at Morristown, ]|nd.> and when hé did so always 
stayèd at the defendant's/housè; the defèndaiit sàys he purchased 
thf stock frbrn pne Robihsbh^ in \Mdrristovi?n, in September, 1895, 
pâyirig thëïefOT $îo,oo6 in cash.; that Robinson was a broker in 
Chicago, àndca'nie frbm that city to Morristown to sdl him the 
stock; , that he neveir'saw Robinson before or since, and does not know 
his address în Chiçagè'; thaît f>a;^meht for the stock was made in cur- 
rency in the back roOm of the Mbrristown barik,^hen no one but 
the defendafit and Robinson was présent. His account of how he 
came to be possessed bf $10,000 in riioney at that tîtne is, to say the 
least, extremeiy ùnsa:tisfactory. Thé màn figuririg in the transaction 
as Robinson is not prodùced as a \^îtnéss, and séëms to be unknown 
tb ail. It î§ shown that'C. W. McÈohald wrote letters and orders 
abôut this stbék, and si^ed therri sottietimeS "George C. Robinson" 
and sometiines "C. H. Robinson." 

We cannbt escape the conclusion from the évidence that, if Robin- 
son is not â" râyth, he 'wa^' the mère cat's-paw of C. W. McDonald, 
and that whérever his name figures in the transaction it stands for 
that of C. W. McDonald ; that when the plaintiff delivered the cer- 
tificate of stock indorsed in blank to "Robinson" the delivery was in 
fact to and fôf the use of C. W. McDonald; that no bona fide sale of 
the stock was,made tp the défendant; and that the défendant at no 
time had any tight, titile, or interest in the stock bther than to hold it 
iri his name in trust for C. W. McDonald, for the purpose of enabling 
the latter to défràud those to whom he was, or expected to become, 
indebted. 

The decrèe 6f thé circuit court is afïîrmed. 
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BOÏD T. GLUOKI/ICH. 

(Circuit Court of Àt)peals, Eighth Circuit April 14, 1902.) 

No. 1.622. 

1. Bankruptct— Sdmmabx Chakactbr of Procbediîtos— Limitation. 

Whlle the bankrupt act authorizes summary proceedings, they must 
be compatible with the due and orderly administration of Justice and 
conducted with a proper regard for the f undamental rights of the citizen, 
which rights are not forfeited by the adjudication in banliruptcy; and a 
référée is not authori^ed, on pétition of a trustée flled at the close 
of the bajikrupt's gênerai esamlnatlon, to make an order requiring the 
bankrupt to turn over property, a failure to comply with whlch will 
subject him to imprisonment for contempt, without giving him an oppor- 
tunity to be heard, an^ a reasohable time to produce évidence, after 
being advised of the spécifie clalms made by thé trustée. 

S. SaME— POWBUS OP COUBTS DP BaNKRUPTCT— CONTEMPTS. 

Section 41, Bankr. Àct 1898, does not invest courts of bankruptcy 
with broader powers In the matter of punishment for contempt than are 
possessed by other fetjeral courts; and the mode of proceeding In such 
courts to déterminé whether a constructlve contempt has been com- 
mltted should conform to the established practice In like cases In other 
courts of the Upited. States, as near as may be, and what Is legally 
sufficlent to purge a contempt In such other courts la sufSclent in a 
court of bankruptcy. 
8. Sahb. 

A court of bankruptcy cannot lawf ully order a bankrupt to deliver 

to bis trustée money or property which Is not in bis possession or under 

hls eontrol, and imprison, him if he fails to comply with such order, 

whlch would be in fact an Imprisonment for debt, and not for contempt. 

4. Same, . 

The bankruptcy act makes ample provision for the punishment of a 
bankrupt for fraudulent concealment of property, or the making of a 
false oath in relation to the proceedings, by Imprisonment on bis con- 
viction after a trial by jury, and it also fuUy protects creditors from 
the conséquences of such fraudulent aets, by making them grounds 
for the refusai of â discharge; hence there Is no sufficlent reason to 
justify a court of bankruptcy in eserclslng the power to imprison for 
contempt to compel a bankrupt to turn ôver money or property to hls 
trustée, in doubtful cases, and before doing so it should be satisfled 
by the évidence, beyond a reasonable doubt, of the ability of the bank- 
rupt to comply with the order. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

At some time not disclosed by the record, Morris Glueklleh was adjudged 
a bankrupt by the United States district court, Southern district of lowa. 
Central division. There is some confusion of dates in the record, which 
does not materially affect the case. From one part of the record it appears 
that on the 23d day of January, 1901, H. B. Boyd, the trustée in bankruptcy, 
flled with M. J. Hallinan, référée in bankruptcy, a pétition requesting the 
référée to make an order requiring the bankrupt and others to appear before 
him "forthwith for examination." On the présentation of the pétition the 
référée made an order as requested, and the bankrupt forthwith appeared 
before the référée and was examined; and pending tjie examination, or at 
its close, and whlle the flrst meeting of the bankrupt's creditors was stiU 
in session, the trustée flled before the référée the foUowing application: 

"Comes now H. E. Boyd, the duly elected, quaiifled, and acting trustée in 
the foreg6ing proceedings, and shows to the court that it Is apparent from 
the eiànïination of sald bankrupt, Morris Glueklleh, at the first meeting of 
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credltors hereln, which meeting is now. In session, that sald bankrupt has 
now in his possession anff undêr his c6iitrol money, goods, and cliattela, 
the property o( saidestate not turned over tothls trustée, as follows: 

Cash on hand shown by schedule $ 140 00 

Cash In pocliet 150 00 

Cash with wife 400 00 

Casli clalmed wltli Adolph Levy 1,200 00 

Cafeh"; dailmed wltli nièce, Regena. 225 00 

Defldeniey in stock;.. .,......;.;... .... 16,000 00 

Hxpenses credited on casli book, not pald 1,000 00 

Bxpenses credited twSce paid by check , 571 26 

Interest pald on homestead mortgage.i. ; 53 00 

Cash pald for exempt Insurance. 95 40 

Total cash on hand.. ...$19,834 66 

"It also appears frotp said examina tlon tl^at said bankrupt had in his 
possession, as the property of said estate, and not exempt, 25 doz. cans 
of canned goods, and policy Of tasilranee in the Equitable Life Insurance 
Company, as Éhown by schedulèl 

"Wherefpre your truste© prays that an order be entered herein at thls 
time requlrlng said bankrt:pt to tum over said money, goods, and chattels 
above descrlbed to this trustée -wlthlnAvedays." 

The wcotd shows that this application wasflled at 11:30 a. m., and 
the record recites that ott the motion of 'the bankrupt the hearlng on the 
application was continued until 2:20 p. m. on the same day, and on the 
same day, and wlthout any further hearing or examlnation of the bankrupt 
or other *ltijesses, the référée made ah order to the effect îollowing: 

"Wh^eas, H. E, Boyd, trustée, dld bn the 24th day of January, 1901, 
présent bis,, pétition to this iqoïirt, praying, for reasoha thèrein set forth, 
that tlie ba:nkrùpt, Morris Glucklich, be reqùired to turn over to him 
certain money and property now In hl| control, belQnglng to his estate: 
Now, thè'refot-e, upon reading the aplil|pattpn of H. E. Boj'd, trustée, and 
after à fnll àiid Complète examïnatioi of the bankrupt, being présent in 
persoi) and by counsel durlng ail of sald exami -^tlon, "and upon hearing 
and Upon the eyldence, I llnd that the bankrupt has failed to turn over 
to the trustée moidey and property In his possession and control as follows, 
to yrit: ',;,■■ /' ,] '.,; '": 

Cash ôçi jhaijd as shdwn by schedule..,. .^. .........$ 140 00 

Cash 1b r pocket. ,..,.... ., 81 75 

Cash wlth wife , 400 00 

Cash claimed with Àdolpli Levy. , . . , 1,200 00 

Cash elaimed with nièce, Regena ' 225 OO 

D,eflciency In stock. ..,.,.., 16,000 00 

Expensés cl-edltea on cftsh book not pald . . ; 1,000 00 

Bxpenses credited twice paid by cheek 571 26 

Interest pald on homestead mortgage. .y 53 00 

Cash pald for exenjpt Insurance 95 40 

Total cash on hand.....,*...... .......,..$19,766 41 

"It also appears from sald exfiminatiôh that sald 'bankrupt has in his 
posseséion, as the property df'sald estate, and-not exempt, 26 dozen cans 
of canned goods, atld pbllCy of Insurance in the Equitable Life Insurance 
Oompahy, as Shotrn'by schedule. 

"It is therfef bi-e ordered that th^'hanSirupt tum o^féif said property and 
aaohey Withln fl*e a*ysr to Saîd trustée, H. B. Boyd; ând that a copy of 
théfoïder be ser^édtirthwlth on said bankrupt. 

"[Sgd.] "1 M.'J;Haninan, Référée in Bankruptcy." 

ThereupOn the jtiaijjkrupt flled a pétition for a reyiew by the district 
court of the proçeedïngs .bëfore the référée, and upon hearing the pétition 
that court ihâde the f oUowihg order: 
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"The pétition for review of the order of the référée harlng been fuily 
considered, it is ordered that the order of the référée be, and the same is, 
modified, and the order is as foUows, viz.: 

"The bankrupt will turn and pay over to H. B. Boyd, the trustée, withln 
ten days from thls date: 

1. Cash on hand as shown by schedule. ?140 00 

2. Cash In pocket 81 75 

3. Cash with wlfe 200 00 

4. Interest paid on homestead mortgage 53 00 

5. Cash paid for exempt insurance 95 40 

Making a total of $570 15 

"And sald bankrupt will aiso turn over to sald trustée within ten days 
from this date said three hundred cans of canned goods, or their fair value. 
And if he fails to obey any part of this order, he will be committed to the 
jall of Polk county, lowa, untll he fully compiles with this order. 
"Done in open court at Des Moines, lowa, May 23, 1901. 

"[Sgd.] Smith McPherson, Judge." 

From this order the trustée appealed to thls court 

N. T. Guernsey and H. G. Giddings (W. H. Winegar, on the brief), 
for appellant. 
John Shortley (L. V. Harpel, on the brief), for appellee. 

Before CALDWEI.L, SANBORN, and THAYER, Circuit Judges. 

CAL,DWELI/, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

From the record before us it is apparent that the order of the 
référée was based on the gênerai examination of the bankrupt at the 
first meeting of his creditors, and while that meeting was still in ses- 
sion. The record discloses that the examination was of that gênerai 
character contemplated by section 7 of the bankrupt act, which pro- 
vides that, when présent at the first meeting of his creditors, the bank- 
rupt shall "submit to an examination concerning the conducting of 
his business, the cause of his bankruptcy, his dealings with his cred- 
itors and other persons, the amount, kind and whereabouts of his 
property, and, in addition, ail matters which may afïect the adminis- 
tration and settlement of his estate." No pétition had been filed 
by the trustée claiming that the bankrupt had money or property 
in his possession or under his control which he should turn over to the 
trustée. The examination was lengthy and destiltory. Immediately 
upon its close the trustée presented for the first time the list of moneys 
and property which he claimed the bankrupt should turn over to him, 
accompanied by a prayer "that the order be entered herein at this 
time requiring" the bankrupt to turn over the money and property 
mentioned. This application was filed at 11:30 a. m. At the request 
of the bankrupt its considération was postponed until 2:20 p. m. of 
the same day, when, without any answer being lîled by the bankrupt, 
or an issue otherwise raised, and without any further examination of 
the bankrupt or hearing any further évidence, the référée entered an 
order substantially as prayed for by the trustée. 

It will be observed that the application of the trustée was not for 
an order on the bankrupt to show cause, upon reasonable notice, why 
he should not be required to turn over to the trustée the money and 
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prapertj'jmeiitiQnçd in the, application, but was for in immedliate and 
unconditioflal ofder to be theri made, bàsed on the gênerai and desul- 
tory exaœination of the bankrtipt, which had just been concluded. 
We thinkit apparent from the record that the référée supposed it to 
be his duty to take up and considçr the trustee's motion, in the lan- 
guage of -that motion, "at this titrié," and without giving the bank- 
rupt an opportunity to be îurther exàmined, or to introduce évidence 
touching, the ,particular items of money and property mentioned, and 
that the bankrupt and his counsel so understood it. 

Dispatch in judicial proceedings is commendable, but, in proceed- 
ings involving the liberty of a citizen, he has a right not only to be 
informed of the précise claim against him, but, after reçeiving that in- 
formation, he has a right to a reasonable time to prépare his answer 
and présent his proofs, and, lastly, to be heard by counsel on the law 
and facts of the case. Whilé proceedings in bankruptcy may be 
summary, 'thèy should not be too summary; in other words, they 
should not be so summary as tù dèp'rive the bankrupt of those funda- 
mental rights and privilèges that belong to every citizen, among which 
are the right to be advised of the demand made upon him, and the 
right, after being so advised, tpihaye a reasonable time to prépare his 
défense and produce his witiiesses. The bankrupt act does not do 
away with thèse rights, and no citizen forfeits them by being adjudged 
a bankrupt. The bankrupt act contemplâtes that proceedings in bank- 
ruptcy shall go forward With ail reasonable dispatch compatible with 
the due and orderly administration of justice and a proper regard for 
the fundamentàl rights of the citizen. Construing the proceedings 
before the référée as we do, we think they were too summary in their 
character, and that it was agai-nst this summary proceeding the bank- 
rupt asked to be heard, and that there was not accorded to him, and 
not intended tobe accorded to himi by the référée, a reasonable time 
to answer the trustee's application, or to be further exàmined or to in- 
troduce évidence after being advised of the spécifie claims made 
against him by thé trustée. ^The référée did not advise him that he 
had thèse rights; and the record does not show that he waived them, 
or intended to do so. As we construe the record, this case is not, 
in this respect, différent from that of In re Rosser, 41 C. C. A. 497, 
lOi Fed. 562. It is true that in that case the référée made the order 
based on thé bankrupt's gênerai examination in his absence, but it is 
manifest from the opinion in the case that if the order had been 
made, as it was in this case, at the conclusion of a long and desultory 
examinatiôft, and the bankrupt heard only in a vain protest against 
suth summaî7 action, the resuit would hâve been the same. 

The allégea contempt in this case was not committed in the prés- 
ence of the court, and is thereîore what the law denominates a "con- 
structive contempt." It is a criminal ofïense for which the punish- 
riient may be imprisonment without lirait of duration, and one charged 
wîth it has the same inaliénable right to be heard in his défense that 
he would if charged with murder or any other crime. McClatchy v. 
Superior Ct. of Sacramento Co., 119 Cal. 413, 51 Pac. 696, 39 L. R. 
A. 691; State v. Judges Civ. Dist. Ct., 32 La. Ann. 1256; In re 
Rosser, supra; In re Reese, 47 C. C. A. 87, 107 Fed. 942. In Ex 
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parte Robinson, 19 Wall. 505, 22 L. Ed. 205, — z proceeding to punish 
for contempt,-^the suprême court said: 

"Tbere may be cases, undoubtedly, ot such gross and outrageaus conduct 
In open court on the part of the attomey as to justify very summary pro- 
ceedlngs for his suspension or removal froni office; but èven then he should 
be heard before he is condemned. The principle that there must be citation 
before hearing, and hearing or opportunlty o£ being heard before judgment, 
is essential to the security of ail prlvate rlghts. Without its observance, 
no one would be safe from oppression wherever power may be lodged." 

And this was said in a case where the alleged contempt was com- 
mitted in the présence of the court. 

Fréquent référence is made to section 41 of the bankrupt act, as 
though that act invested courts of bankruptcy with broader and larger 
powers to punish for contempt than is possessed by other United 
States courts. It does nothing of the kind. This section does not 
in express terms confer on the court of bankruptcy the power to pun- 
ish for contempt. But no such enactment was necessary. The mo- 
ment the court was called into existence it became possessed of this 
power by the opération of the common law, as well as by section 725 
of the Revised Statutes of the United States. The référence to the 
power to punish for contempt in section 41 of the bankrupt act was 
not to confer the power on the court of bankruptcy, for its création 
alone invested it with that power, but it was to make it plain that 
the power was not conferred on référées in bankruptcy, and to confer 
it on the "judge" of the court of bankruptcy, who could not exercise 
the power in the absence of the statute expressly conferring it. This 
is done by section 41b, in thèse terms : 

"(b) The référée shall certify the facts to the Judge, if any person shall 
do any of the things forbidden in this section. The judge shall thereupon, 
in a summary manner, hear the évidence as to the acts complalned of, and, 
if it is such as to warrant hlm in so doing, punish such person in the same 
manner and to the same extent as for a contempt commltted before the 
court of banliruptey. • • •" 

By référence to section 41 it wiU be seen that "the things forbid- 
den in this section," concerning which the référée is required to çer- 
tify the facts to the judge, include only those things which would 
be punishable as contempts by ail courts of record. They are the 
common and familiar heads for the exercise of this jurisdiction by 
ail courts of record. No new or enlarged jurisdiction is conferred, 
and no power to impose a punishment which might not rightly and 
lawfully be imposed, on a similar state of facts, by any other United 
States court. Any act, matter, or thing which any United States 
court may punish as a contempt may be punished as such by a court of 
bankruptcy; and any act, matter, or thing which cannot be punished 
as a contempt by other United States courts cannot be punished as 
such by a court of bankruptcy. Moreover, the mode of proceeding 
in a court of bankruptcy to détermine whether a constructive con- 
tempt has been committed should conform to the established practice 
in like cases in ail other United States courts as near as may be, and 
what is legally sufîicient to purge a contempt in the other courts of 
the United States is sufficient to purge the like contempt in a court of 
bankruptcy. 
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A court of bankruptcy cannot sentence a bankrupt to imprîsonment 
for debt, any more than any other court of the United States can 
do that thing; and what it cannot do directly it cahnot do by indi- 
rection, under another harae. It cannot, thereîore, lawfully order a 
bankrupt to deli-\^ér tp the trustée pioney or property he has not got 
in his possession or ùnder his control, and imprison him if he does not 
comply with the order. Plainly, that would be imprisonment for debt, 
and the order is not reUeved of that illégal and odious quality by 
calling it "imprisonttient for contempt." The court that makes such 
an order is in conténipt of the law aiid constitution, and not the 
bankrupt in contempt of the court. 

The seventeenth section of the judiciary act of 1789 (now section 
725 of; the Revised Statutes of the United States) provides that ail 
the courts of the United States "shall hâve power to punish by fine 
or imprîsonment at the discrétion of said courts ail contempts of au- 
thority in any cause or hearing before the same." For what was 
esteemed an excessive and oppressive exercise of the power to punish 
for contempt under this section and at common law, the United States 
house of représentatives in 1831 adopted and presented to the senate 
articles of impeachment against Judge Peck, judge of the United 
States district court for the district of Missouri; and, though the 
judge was acquitted by the senate, the çongress immediately testified 
its disapproval of his action, and put its répétition out of the power 
of United States judges in the future, by the passage of the act of 
March 2, 1831, entitled "An act declaratory of the law concerning 
contempts of court," now part of section 725 of the Revised Statutes 
of the United States. This act; applies to ail courts of the United 
States wbjçh dérive their existence and powers frora acts of çongress, 
whether created before or after its passage. It defines and limits 
the powers of the courts of the United States to punish for con- 
tempts. Since the passage of this act the power of thèse courts in 
the punishmeht of contempts can only be exercised (i) to insure order 
and décorum in their présence: (2) to secure faithfulness on the part 
of their oflficers in their officiai tra,nsactions ; and (3) to enforce obé- 
dience to their lawful orders, judgments, and processes. Formerly 
the only protection the citizen had against the unjust, oppressive, or 
illégal exercise of this power was found (in the language of Judge 
Brewer in Re Pryor, 18 Kan. 72, 26 Am. Rep. 747) "in the publicity 
of ail judicial proceedings, and the appeal which may be made to the 
législature for proceedings against any judge who proves himself un- 
worthy of the power intrusted to him." The case of Judge Peck 
is not the only instance in which redress was sought against the un- 
warranted exercise of this power by the impeachment of the judge. 
In 1807 articles of impeachment were preferred against the judges 
of the suprême court of Pénnsylvania for an abusive exercise of this 
power, and, while they wçfe acquitted, their trial led to the passage 
of the act of the assembly of that state of 1809, limiting and restrict- 
ing the power of the court to punish for contempt; and impeachment 
of judges for simîlâr acts and like législation has taken place in other 
States. Indeed, in this country the power of the courts to punish 
for contempt has always been looked on with jealousy, and a very 
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strong disposition shown to restrict it. It has been declared to be 
"arbitrary in its nature" (Batchelder v. Moore, 42 Cal. 412) ; to be 
an exception to the provisions of the constitution of the United States, 
and not to be extended in the least degree beyond the limits imposed 
by statute (Rap. Contempt, § n ; Rutherford v. Holmes, 5 Hun, 317; 
Bergh's Case, 16 Abb. Prac. [N. S.] 266; People v. Jacobs, 66 N. 
Y. 8 ; Ex parte Robinson, 19 Wall. 505, 22 L. Ed. 205). And in a 
note in i Kent, Comm. 330, note "b," it is said "that the power of 
the courts to punish summarily for contempts has lately been much 
restricted in England." Not only has the power to punish for con- 
tempts been very much restricted, but in many jurisdictions the right 
of appeal and review of such proceedings has been allowed. And 
the right of review of the proceedings in the case of an alleged con- 
structive contempt, like the one in the case at bar, is given by the 
bankrupt act. . 

The trustee's contention is that the court of bankruptcy erred m 
not confirming the order of the référée requiring the bankrupt to turn 
over to the référée the money and property mentioned in that order, 
and adjudging that the bankrupt be imprisoned until be complied 
with such order. 

Laying aside further considération of the haste and irregularity 
with which the referee's order was made, we remark that it is plainly 
erroneous and illégal in several respects, on its face. It requires the 
bankrupt to surrender to the trustée, as part of the assets of his es- 
tate in bankruptcy, a policy of life insurance, which, as this court has 
held, is exempt to the bankrupt under the laws of lowa. Steele v. 
Buel, 44 C. C. A. 287, 104 Fed. 968. It requires the bankrupt to pay 
to the trustée the money he had paid out to pay interest on a mort- 
gage on his homestead, and to pay the premiums on his policy of life 
insurance. Thèse sums appear to hâve been paid out by the bank- 
rupt for very worthy and commendable purposes, but if they had been 
paid out for unworthy purposes, or lost at gaming or other immoral 
practices, the bankrupt could not be coramitted for not restoring the 
amounts to his trustée. Touching the last two items, we remark 
that the court of bankruptcy seems inadvertently to hâve fallen into 
the same error; but, as the bankrupt did not appeal from the court's 
order, the error will not be considered. 

The bankrupt had a child afflicted with some disease of the eyes. 
His wife took the child from Sioux City, lowa, to St. Louis, Mo., 
to hâve its eyes treated by an oculist; and the bankrupt gave her 
$400 to defray the expenses incident to the trip, and to pay for the 
professional services of the oculist. This sum the bankrupt is re- 
quired by the order of the référée to turn over to his trustée. There 
is no proof in the record before us that the wife did not spend this 
money for the purpose for which she received it, or that she ever 
returned any portion of it to the bankrupt, or that any portion of it 
is within his control. Moreover, it appears that a part of the capital 
on which the bankrupt originally commenced business was $1,000 of 
his wife's money. 

The bankrupt testifies that he loaned $1,200 to one Adolph Levy. 
This may hâve been an improvident loan, and the money may be lost 
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to the estate of the bankrupt; but, if the loan was made, the court 
of bankrtiptcy cannot punish him for màking it because it was an 
îtnprbvidènt act, and cannot cdmiliit him to prison until he pays the 
ambunt of the loan to his trustée. ' 

The referee's order was not based on what the bankrupt actually 
hâd in his possession or control, but on what, in the opinion of the 
référée, he ought to hâve had. Afiparently the référée assumed it 
was lawîul to imprison for debt urider thè bankrupt act. The référée 
required the bankrupt to tum over to thé trustée what is termed in 
the order "deficiëncy in stock, $16,000." Thé bankrupt commenced 
busiiiéss in April, 18991 This order of the trustée is based on the 
estimated amount of the bankrupt's stock in trade on July 13, 1900, 
and his purchases âfter that date, tô which the référée added 25 par 
cent., the estimated profits of his business, amounting to over $7,000. 

Inanswering thèse findings of the référée the learned judge of the 
court of bankruptcy said: 

"A man, a brothei" ôf the bankrupt, took at pleasure from the store 
goods In ambunts, wlthôiit entry thérefor on the books, and the amounts 
thereof are not known, ail thls on the pretense that the brother was a 
lawyer, B&d,ttiat the bankrupt owed hlm large sums foç légal advlce. That 
large amounts of hla goods were dlsposed of by a sensele^s désire to com- 
pete wlth others, regardless of the fact that he was thereby selling goods 
at a Clôar loss. How iriuch of his estate was thereby sqùandered, no one 
knows. The computatlou' made by the référée shows that the bankrupt 
ought to hâve ,80 much on hand, but I do not find that he has It on hand. 
And that is the test. He should not be committed for what he ought 
to hâve, but only for fallure to tum over what he had when flling his péti- 
tion. And m deelinihig to order hlm to tum over a large sum to the 
trustée, It must not be understood that I cofflmend the Course of the bank- 
rupt His conduct is most reprehenslble, and can Only be recited to be 
condenmed." 

Thèse findings of Judge McPhefson appear to be warranted by the 
facts disclosed by the record before us. 

i Iri some of the states there are laws providing for the examination 
of debtors under oath for the purpose of discovering what, if any, 
property they hâve applicable to the payment of their debts. The 
proceeding is analogous in àll respects to the examination of the 
bankrupt urider the bankrupt act. The court iS clothed with the 
power toipunish disobedience of its lawful orders in the premises by 
imprisonment for contempt. Thé state of Wisconsin has such a law. 
In a proceeding under that statuté (Warren v. Rosenberg, 94 Wis. 
523, 69 N: tV* 339) it appeared "on the oral examination of the défend- 
ant that the fifnl had in its store during the last year goods of the full 
value of $35,000, and thé défendant, who was the active manager of 
the business, had been able to account for only about $10,000. The 
rest had -disappeared, and the défendant professed to be unable to fur- 
ther accoûnt for it." Thé lower court found the défendant had within 
his contror $10,000 in moriey, proceeds of the sale of the goods, and 
ordered that he pay that sum to thé receiver in the case, and, in default 
of so doiîig, that he be imprisoned until he complied Virith the order. 
On appeal to the suprême court, that court said: 

"By that order it la adjudged that the défendant has within his control 
$10,000 In monejr, of the proceeds of the goods of the défendant flrm, and 
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Jie fs requlred to pay ôver tîiat sum to the receirer tamedlately. Tlie dé- 
fendant denled absolutely that he has either property or money of the 
firm within hls power or knowledge. There is no direct évidence that his 
déniai Is not trug. The court's conclusion seems to rest exclusively upon the 
Inference that, because the défendant firm had a large amount of property 
some two years ago, the défendant has It now. Thls Is hardly a satisfactory 
basis for so severe a proceeding. The expérience of business men shows 
that such a conclusion is often a very violent non sequitur from such 
premises. The logical conséquences of such reasoning will often produce 
the greatest Injustice. • • * No man can be Imprisoned for mère in- 
ability to pay his contract debts, nor for faillng to pay over to a recelver 
money which he does not hâve. Nor should there be involved in the modem 
administration of jurisprudence any considérable péril of such oons^ 
quences." 

This case is on ail fours with the case at bar, and lays down the only 
safe rule in such cases. But it is said that the bankrupt's express 
déniai, under oath, that he has the money or property, or any part of 
it, within his possession or under his control, and that he is absolutely 
unable to comply with the order of the référée requiring him to turn 
it over to the trustée, does not stand in the way of the court's senten- 
cing him to imprisonment for contempt until he complies with the 
order, if the court is satisfied that he has committed perjury in making 
such déniais. It is argued with great véhémence that, if the court 
may not do this, the bankrupt law fails of its purpose, and becomes 
a shield and protection to perjured bankrupts. The case of In re 
Rosser (D. C.) 96 Fed. 305, 308, among others, is cited in support of 
this contention ; but that case was reversed by this court. 41 C. C. A. 
497, ICI Fed. 562. The contention is entirely groundless. The bank- 
rupt act makes the amplest provision for punishing in the regular and 
lawful mode the fraudulent and perjured bankrupt. Section 29b of 
the act provides that : 

"A person shall be punished by Imprisonment for a perlod not to ei- 
ceed two years upon conviction of the offense of having lînowingly and 
fraudulently (1) concealed while a bankrupt, or after his discharge, from 
his trustée any of the property belonging to his esta te in bankruptcy; or 
(2) made a false oath or account In, or In relation to, any proceeding in 
bankruptcy. • • »» 

And section 19c provides that: 

"The rlght to submlt matters in controversy, or an alleged offense nnder 
thls act, to a Jury shall be determlned and enjoyed, except as provlded by 
thls act, accordlng to the United States laws now In force, or such as may 
be hereafter enacted In relation to trials by jury." 

By the provisions of section 14 the bankrupt îs required to apply 
for bis discharge within twelve months subséquent to being adjudged 
a bankrupt, and his discharge is to be denied if "he has (i) commit- 
ted an offense punishable by imprisonment as herein provided ; or (2) 
with fraudulent intent to conceal his true financial condition and in 
contemplation of bankruptcy, destroyed, concealed, or failed to keep 
books of account or records from which his true condition might be 
ascertained." 

It will thus be sèen that the act makes the amplest provision for 
punishing fraudulent conduct and false oaths on the part of the bank- 
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rijpt. Tlie, fr^udulent bankrup^ gains nothing by being adjudged i 
bankrugt, btit ig punished criminally and denied a discharge. And 
his creditors! Ipse none of their rights, for they may resort to ail the 
remédies known to the law for tbe collection of their debts against 
the bankrupt, the same as though he had never been adjudged a bank- 
rupt. There h therefore no occasion for the exercise by the court of 
bankruptcy of any doubtful power or jurisdiction, either for the purpose 
of punishing the bankrupt or protecting his creditors. If the court 
has reason to bèlieve that the bankrupt has fraudulently concealed any 
property belonging to his estate in bankruptcy, or made a false oath 
in the proçeedings in bankruptcy, it should require him to enter into 
recognizance to answer to any indictment the grand jury may présent 
against him for thèse ofifenses. 

It is extremely plain the act contemplâtes that a fraudulent con- 
cealment of assets and false oaths by the bankrupt are to be punished 
as crimes iri the mode providèd by the act, which secures to the ac- 
cused thé right of trial by jury, and not as contempts of court. The 
failure of the bankrupt to pay through inability lacks the essential 
élément oî contempt. Inability to comply with the command of the 
court is alvvays a complète défense to a charge of contempt. It can- 
not be imputed to any one that he is guilty of a contempt of court 
for neglecting Or refusing tô do what it appears is out of his power to 
do. An order bf çommitment in such case is void. Rap. Contempt, 
§ 115, and cases cited. The ability of a tfeinkrupt tO' comply with the 
order of the court must be made to appear, before he can be punished 
for contempt. And it must be made to appear by évidence which 
leaves no reasonable doubt in the mind of the court on that subject. 
Evidence which is merely persuasive will not sufHce. He cannot be 
imprisonéd for the purpose of exploitation. Torture as a means of 
extracting évidence or forcing a confession is no longer allowable 
either in civil or criminal proçeedings. When imprisonment for debt 
was lawful, a créditer frequentlyi imprisonéd his debtor in the hope 
and expectatibn that his friendsof relations would pay the money re- 
quired to rélease him from an ||pprisonment which otherwise would 
apparently 6nd ônly with his life. But no such practice is permissible 
under the bankrupt act. In the printed record before us, which is ail 
we hâve to consider, there is no direct évidence to show that the bank- 
rupt has the rtioney, save two or three small items mentioned in the 
referee's order, The referee's conclusion seems to hâve been reached 
inainly, if not altogether, by "approximate" estimâtes, inferences, and 
conjectures, which, wbile they gi-^e rise to very strong suspicion, fall 
far short pf direct and conclusive proofs. The sea of suspicion has no 
shore, and the court that embârks tipon it is withoui rudder or compass. 
No man can be imprisonéd foi-'a cpnstruçtive contempt on suspicion 
or conjectures, or upon înfètetiÇes which may or may not be well 
fourided. For this reason froril the earliest times the doctrine has ob- 
tainèd that when pne àccus'èd pf a constructivé contempt in a court 
bf law dénies po'sitively and specifically the alleged contempt, under 
oath, the proceeding against him for contempt must be dismissed. 
In Rex V. Sims, 12 Mod. 511, — one of the earliest cases to be found 
iïi the books on the subject,— this is the opinion : 
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"Per Curiam. If one brought in, In conteinpt, deny ail npon oath, he Is, 
of course, discharged of the contempt; but. If he has forswom hlmself, he 
may be prosecuted for perjury." 

Mr. Blackstone says : 

"If the party can clear himself upon oath, he Is discharged, but, If per- 
jured, may be prosecuted for the perjury." 4 Bl. Oomm, 288. 

The doctrine tbus laid down is still the rule followed by courts of 
common law ; tbose courts uniformly holding that, if oné accused of a 
constructive contempt fully answers ail the charges on his oath, he 
must be discharged; the answer must, for the purposes of the con- 
tempt proceedings, be taken as true, and extrinsic évidence cannot be 
received to impeach it. And this is the doctrine in the fédéral courts. 
In the case of U. S. v. Dodge, 2 Gall. 313, Fed. Cas. No. 14,975, the 
court (Mr. Justice Story and District Judge Davis) said : 

"We cannot receive any collatéral évidence as to the oiïense, but If 
the respondent, by his affldavit and answer on oath to interrogatories pro- 
posed by the district attorney, discharges himself of the contempt, no other 
proceedings can be had against him on the attachment. If f rom any col- 
latéral évidence It should appear that there is reason to believe the respon- 
dent has perjured himself, we wUl recognize hlm to answer at the next term 
of court to such matters as may be found against him." 

This case is cited approvingly by that eminent jurist, Judge Curtis, 
in Re Pitman, i Curt. 186, Fed. Cas. No. 11,184. 

In Burke v. State, 47 Ind. 528, the court, after a somewhat extended 
review of the authorities, say: 

"It Is settled by the entire current and whole weight of authority that in 
cases of criminal constructive contempt the party should be discharged when 
he has purged himself of the contempt under oath, and the opinion in the 
above case [a case previously decided by that court] should be in that re- 
spect modified. This modification was prepared by, and meets the approval 
of, the writer of the opinion in the above case, who has become satisfled 
from an examinatlon of the authorities that he was led Into error by suppos- 
ing that the rule in chancery was applicable to cases of criminal contempt." 

And see, to the same efïect, Buck v. Buck, 60 111. 105 ; State v. Earl, 
41 Ind. 464; Haskett v. State, 51 Ind. 176; Rap. Contempt, § 119. 

In the view we take of this case, it is not necessary for the court now 
to décide whether the doctrine of the caSes we bave cited is applicable 
to proceedings for contempt against a bankrupt for failing to comply 
with an order to pay to the trustée money supposed to be in his posses- 
sion or within his control, for the reason, as we bave pointed out, that 
the question as to whether the bankrupt had in his possession or 
under his control the items of money mentioned in the referee's order 
was not raised in a manner and at a time that gave to the bankrupt 
an opportunity of responding under oath to thèse spécifie claims. 
Most, if not ail, of the testimony upon which the référée based his 
order was taken at a time when the bankrupt did not understand that 
it was elicited for the purpose of making an order upon him to turn 
over moneys alleged to be in his possession. 

Upon the whole, we think the ends of justice will probably be pro- 
moted by reversing both the order of the bankrupt court and of the 
référée, and remanding the case to the court of bankruptcy, with direc- 
tions to permit the trustée, if be shall be so advised, to file a pétition 
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par^.cii]ar}y jspecifying thésum or sttms of money and property which 
he daims the bankrupt wrongfully withholds from him, and that 
reasonable notice be given to the bankrupt of the hearing on the péti- 
tion,, and that the bankrupt be permit^ed to answer the same under 
oath/attd' to submit to»,.'?, fùrtlier exatnination under oath if the court 
shall so direct, and that both parties hâve leave to introduce such fur- 
ther téstîmohy as they may be advisèd. 

- SÀNBORN, Circuit Jùdge. I COncur in the order reversing the 
orders below because the évidence in the record satisfies my mind, 
beyond a reasonable doubt, that the barikrupt had in his possession or 
undef his control at the time the prder of the référée was made a 
inuchlârgér amount of property that belonged to his estate in bank- 
ruptcy than the amoiint whiCh the court fînally ordered him to sur- 
render to the trustée. The rule by which this issue is to be de- 
terminëd is that the property of thë bankrupt estate traced to the 
récent possession or contrôl of the bankrupt is presumed to remain 
there until he satisfactorily accounts to the court for its disposition or 
disappearance. He cannot escape an order for its surrender by simply 
adding perjury to fraudulent conceàlment or misappropriation. It is 
still the dijty of the refepqe and of the court, notwithstanding his oath 
and his testimony, if satisfied beyond a reasonable doubt that he has 
property of the estate in his possession or under his control, to order 
him to surrender it to the trustée, and to enforçe that order by con- 
finement as for conterapt. Thèse rules are established and illustrated 
by the foUowing cases: In re Salkey, 21 Fed. Cas. 235, 238-240, 
Nos. 12,253 and 12,254 ;i In re Schlesinger, 42 C. G. A. 207, 208, 102 
Fed. 117; Id. (D. C.) 97 Fed. 930, 932; In re Deuell (D. C.) 100 Fed. 
633, 634 ; In re Greenberg (D. C.) 106 Fed. 496 ; In re McCormick 
(D. C.) 97 Fed. 566, 567; In re Mayer (D. C.) 98 Fed. 839, 841. 

The foregoing authorities and those cited below also sustain the 
proposition that the rule that one charged with constructive contempt 
may conclusively purge himself thereof by his owh oath, which may 
prevail in cases at law in Indiana and in some other jurisdictions, has 
no application to cases involving a disobedience of an order of a 
court to pày money or surrender property, or to cases involving the 
disobedience of an order of a court of bankruptcy or of equity, or, in 
many of the code states, to cases involving the disobedience of an 
order of à state court. In ail proceedings for contempt for the dis- 
obedience of orders in bankruptcy and in chancery, and in most of the 
code stateS' in ail cases of proceedings for contempt for disobedience 
of an order pf a court, tjie swom answers of the party charged with 
the contempt are évidence to purge him thereof, but they are not con- 
clusive évidence. They may be contradicted and supported by other 
testimony, and the question whether or not thé party charged has 
purged himself of the contempt is always to be decided upon a caref^al 
considération; of ail the évidence produced for and àgainst him. More- 
over, an attachment for the disobedience of an order to pay money, or 
to surrender property is çonsidered rather as a civil exécution for the 
benefit of the equitablfii pwriers of the fund or property than as a crim- 
inal proceeding, âlthough it is in the form of a criminal process for 
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a contempt of the authority of the court. Buck v, Buck, 60 111. 105, 
106; Smith V. Smith, 14 Abb. Prac. 130, 132; 4 El. Comm. p. 288; 
Crook V. People, 16 lU. 534, 537; In re Pitman, 19 Fed. Cas. pp. 
727-729, No. 11,184 ;'Rap. Contempt, § 120; Underwood's Case, 2 
Humph. 46, 495 Ruthérford v. Metçalf, 5 Hayw. 58, 60, 61 ; Magennis 
V. Parkhurst, 4 N. J. Eq. 433, 434; State v. Harper's Ferry Bridge 
Co., 16 W. Va. 864, 873; State v. Matthews, 37 N. H. 450, 455, 456; 
Henry v. Ellis, 49 lowa, 205, 206; Crow v. State, 24 Tex. 12, 14. 



BEAQH et al. v. MAÇON GEOOERT CO. et al. 

(Circuit Court of Appeals, Flfth Circuit May 13, 1902.) 

No. 1,135. 

L Bankruptct— Appointment dp Reoeiver— Ordkr to Sbll Propertt in 
Possession op Adverse Claimant. 

It is errer for a court of banlîruptcy to appoint a recelver to take 
possession of property, and to make a summary order for ttie sale of 
such property, without the consent of tiie adverse claimant, who is In 
actual possession of such property clalming It as owner. 

i. Bamk— Appointmknt op Rkobiveb— l^ECEssiTY op Bond. 

A court Of bankruptcy Is authorlzed to appoint a receiver to take 
possession of the property of one àgàinst virhom a pétition in Involuntary 
bankruptcy has been flied and is pending only upon the giving of a 
bond by the petitioners therefor, as requlred by Bankr. Act, | 3e. 

8. Baub — ^Adverse Claimant op Pkoperty— Ancillarï Pkocbbding fob In- 
junction. 

Dû the flling of an anclllary blll in equity by credltors who hâve filed 
an Involuntary pétition in baBbruptcy • against their debtor, alleging 
that a tbird person clalms possession and ownership of property which 
is In fact a part of the bankrupt's estate, and on proper notice, the 
court has power to issue an Injunction restralnlng such person from 
selllng or Incumbering the property pending the hearlng on the pétition, 
and, in case an adjudication is made, until the. trustée can proceed ad- 
versely against the claimant to détermine the tlUé to the property. 

In Bankruptcy. Pétition to superintend and revise the action of 
the district court. 

Credltors flled a pétition In involuntary bankruptcy against Asa N. Beach, 
and on the same day flled an ancillaty blll in the district court, praying the 
appolntment of a receivet to take charge of ail of the property ot tUe alleged 
bankrupt, Including certain property descrlbed In the blll. The biU alleged 
that Julla M. Dixon clalmed to be the owner and in possession of such prop- 
erty, but that such daim, was fraudulent and unfounded, the property being 
in fact owned by the bankrupt and in his possession. An ex parte order 
was made appolntlng a receiver as prayed. Subseqnently Beach answered 
the pétition^ denying tbe pétition, denylng the alleged acts of bankruptcy, 
and also answered to the blll during Its allégation, and flled a motion for 
the discharge of the receiver. Miss Dixon also flled an answer to the blll 
denying its allégations with respect to the property claimèd by hèr, and 
alleging that she was the owner and Iri possession of such property when 
the blll was flledj and that it was taken from her possession by the reoeiver. 
She also filed a motion fop the discharge of the receiver so far as related 
to her property, which motion was denled, as was also that of Beach. On 
application of' the receiver, and against the objections of Miss Dixon, he was 

If 3. See Bankruptcy, vol. 6, Ûènt. Dig. §§ 150, 158. 
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oiiflei'edtosèn certain of thè prOperty, -Wîiieh he dld, and the sale was con- 
flïitied. Beaicà atid' Miss Dïxôn' Joined in a pétition to superlntend and re- 
vI6« sttoh piîocèedirigs; No bond wàs glyen tiy the petitloning creditors prior 
to tjje àppoiiitinent pf tlie receiver, but fifter tlie flllng of tlie pétition In the 
circuit coujrt pi a,ppeals an.ordet was made by the district court oa their 
applicatiotf permltting th^m to file sucli bOhd nuHc pro tune, 

Jqhn F. Ross j for petitipnçrs. 

Jobnii Hall and OHn Jf, Wimberly, for respondents. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM, After carefuUy cpnsidering the entire record in 
this case and the argument of counsel, A*e hâve reached the follow- 
ing conclûi5Î<Sfi&: , 

1. The order made appointing a rçceiver of the property shown 
by the ancillary bill to be held and claimed adversely by Julia M. 
Dixon sHôUld be rever^ëd, and tlïe receiver, Fred. R. Martin, di- 
rected.toi sqrrender to her aJl of saià property, and ail property taken 
f rom her possession by authority of said order. 

2. THé' order, made withOut bond, so far as it appoints a receiver 
of the property held and claimed' by the b'ànkrupt, Asa N. Beach, 
individua^y, or as a ii)eittbër of i firm, sshoiild be reversed, and ail 
of said' property held. by the receiyer should be surrendered by the 
receiver tb said Beach. ' 

3. The brdefr directing' a Salé- of parts of said property ' should 
be fèverséd. Where pj^fts of said property claimed by Julia M. 
Dixon haYjebeensoldbythp, receiver,. and purchased and paid for 
in cash by hef, the receiver; stioulëfee^clirected to return the money 
so paid to her, and she allo^dtp retain possession of the property 
as original èlaimant in adverse possession, and not as purchàser at 
the sale. .j'V /,,'. ..':,;,' ,/,■_, ^:,;';'; ' .'','■•:'■■■:.' 

4. The sixty-ninthi sectio* of the bankrupt law provides a mode 
of protecting the allegèd bankrupt's estate pending the adjudication 
of an involuntary banlçrupt, aiid, upon a compliance with the provi- 
sions of that section, the ba'rikruptCy Court can deal with the prop- 
erty of said Asa N. Beach through seizure by the marshal; or, 
under the court's gênerai equity powers, the court can otherwise pro- 
tect the. property by the appoïntment of a receiver, or through an in- 
junction. 

5. On the facts aWeged in the ancillary bill, an order on motion 
and notice riiây be made by the bankruptcy court restraining and en- 
joining Julia M. Dixpa from disposing of or removing or incumber- 
ing any of the property described in. the ancillary bill until the trial 
of the issue joined on the ' pétition in involuntary bankruptcy against 
Asa N. 'Beach, and, if said Asa N. Beach be adjudged a bankrupt, 
then until a -trustée can be appointed and authorized to proceed ad-, 
versely against the said Julia M.. Dixon to recovers ail property of 
Asa N. Beach alleged to be fraudulently held by her. 

6. The reçpondents herein, the Maçon Grocery Company, Inman, 
Smith & Co.", and J. Reginsteîn are taxêd with the costs in thiS court, 
and with the costs of the proceçdings ^ on* ancillary bill to appoint a 
receiver, and with the costs of the réceivership, including the com- 
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pensation of the receiver and his expansés, to be ascertained and al- 
îowed by direction of the district court. 
Revërsed. 



UNITED STATES FIDBLITT & GUARANTX CO. r. OMAHA BLDQ. & 

CONST. CO. et al. 

(Carcuit Court of Appeals, Eighth Circuit. April 21, 1902.) 

No. 1.644. 

1. Bonds— CoNTRACTOR for Public Work— Liabilitt op Shrbtt. 

Where, In accorflance wlth the express requirement of a statute, the 
bond of a contractor with the state for the construction of a public 
building was condltloned that the contractor should "pay for al! materlal 
and labor entering into or employed In the construction of sald build- 
ing,"' the surety Is not relleved from liablllty to persons furnlshing labor 
or materlals becanse the state falled to retaln from estimâtes made 
as the work progressed the per cent, reserved by the contract, nor be- 
cause the contractor assigned to a third party payments due from the 
state, there belng nothhig In the contract or bond prohlbltlng such as- 
signments. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

James McCabe (E. G. McGilton, on the brief), for appellant. 

Martin Langdon, H. C. Brome, J. B. Barnes, M. D. Tyler, A. H. 
Burnett, I. Powers, J. R. Hays, W. H. De France, and A. N. Fer- 
guson, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge. In 1897 the législature of Nebras- 
ka passed an act (chaptef 41, Laws 1897) providing for the érection 
of an additional wing to the state's hospital for the insane at Nor- 
folk. The àct contained the following, among other, provisions : 

"Sec. 4. Tîhe contractors shall be required to glve bond In the sum of 
twenty-five thousaud ($35,000) dollars to be approved by the board of public 
lands and buildings, for the falthful performance of sald work, and that ail 
blUs for work jdone and materlal furnished shall be pald for. Sald contractor 
shall recelve pay on monthly estimâtes, made by the superlntendent of such 
■work. Snch superlntendent to be appolnted by the board of public lands 
and buildings at compensation not exceedlng four ($4) dollars per day. Sald 
superlntendent shall be required to give hls whole tlme to the work. 

"Sec. 5. Fifteen (15) per cent, of each estimate shall be retalned untU the 
work thereln provlded for siaU be eompleted and accepted by the board of 
public lands and buildings." 

The state, through its proper ofïïcers, entered into a contract with 
the Omaha Building & Construction Company for the érection of 
the building, and the United States Fidelity & Guaranty Company, the 
appellariti became the surety on the bond of the construction Com- 
pany for the faithful performance of its contract with the state for 
the érection of the building. The following is the condition of the 
bond: i 

"Now, therefore, the condition of the foregoing obligation la such that if 
the above boundën Omaha Building and Construction Company shall well 

116 F.— 10 



146 116 FEDERAL REPORTER. 

and trnly comply with aU the terms, covenanta, and conditions of the satd 
cdatràct on ita parti ta lie kept and performéd, accordlng to' Ita tenor, and 
shall well and truly pay for ail materlal and labor eutetipg into or em- 
ployed in the consti'uctlon of sald building, then thia obligation to be null 
and void; otherwise, to be and remain in fuU force and vlrtue in law." • 

The cqnstructiçn çonifjaiïy falled bçfqre completing the building in 
accordance with tne ' terms of its çontràct, and abandôned the work, 
owing several persons for labor and materials furnished for the struc- 
ture. Thereùpon the appéllant filed this bill against the persons to 
whom the construction company was m indebted for labor and mate- 
rials, alleging it was pot li^ble on its bond for such debts, and praying 
that it mipfhtbe so decreedy with the alternative prayer that, if it was 
adjudged, liable for such debts, an account might be taken of the 
am^itnt severiàlly due the àppellees fpr the labor and materials fur- 
nisïied by tHem respectively. The lower court fo'und the appéllant 
was liable;on its bond tothe appellees for the amounts due tbem for 
labor and ttlaterials fui/nished by them, respectively, and rendered 
a decree adcûrdingly, from which deçree.the coipplainaht appealed to 
this court. 

The appéllant seeks to avoid its liability on the bond on two 
grotindS: |ï') -That the stàte did not retain 15 pei* cent, of each es- 
timate of the work at the time it was made, as provided in the con- 
tract betwesi} ;the statç and the construction company and the act 
of the législature; and (2) that the construction cooçany assigned 
ail the pjoijey OTfving or comingto it under the.contract to the Omaha 
National Bank, and that the treasury warrants issued to the construc- 
tion company for work donc under the contract were a.ssigned to the 
bank and cbllectèh by it. 

It will be observed that this is not a controversy between the ap- 
péllant and the. State,, landv we peed not, therefore, inguire whether 
the rights of ^|ié stâte under the bond would be in any canner af- 
fectëd by tlie "àct^ complained.of by the appéllant., ît.isjclear the 
rights of tJfiç. appellees wJib fuirnîshed: thc; labor and materials are 
not injuriousjy '^ffected by the açts cpmplained of. ,0;ne'answer to 
the objection , that the 15 per, cent. oUithe estimâtes ofwork and ma- 
terials was not retained oui of each estimate at the time it was 
made is that that percentage on the aggrégate ampunt of ail the 
estimâtes, -vs^Sretâîned.Ot^ last estimâtes, so that the con- 

struction cojmpany receiyedjfeut 85 per cent, on the aggreg^te amount 
of its estima±e&)in the end. 'Neither the contract noir thé bond con- 
taitts any restfiflion on t^hè 'iKawer of the construction company to 
asâign its earhîngs ùnder 'the contect, and we dp n<?t PPfceive what 
grounds the appéllant has to complain of such an assignment. 

But another ând doricfô^ive answer to thèse objections is that the 
appéllant, by the express têrmk of its bPnd, boUnd itself to "pay fot 
ail materiâl àild: Jàbor entérmg into of émployed iri the constrûctiori 
of said buildings'' to the persons fiirnishing the same, and it is not 
alleiged or prétéhded thàt the appellé'ék, who fUrnished the materials 
and'làbor, s^id ôf did anythîttg to the in jury of the appéllant or to thé 
préjudice of their own rights under the bond. They had nothing to 
do with the estiïiiâteS or their pàymeht, atid nothing to do with the 
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construction company's assignment of its eamîngs under the contract, 
and are in no manner aiïected thereby. Their rights rest on the cove- 
nant in the bond which the statute required to be inserted for their 
security and protection. This covenant is quite independent of the 
covenants contained in the bond for the security and protection of the 
State. In the case of U. S. v. National Surety Co., 34 C. C. A. 526, 
92 Fed. 549, we had occasion to consider the légal rights of those 
who furnished labor and materials to a contractor under a bond 
similar to the one involved in this suit, and the court, speaking by 
Judge Thayer, said: 

"The two agreements which the bond contalns, the one for the benefit of 
the government, and the one for the benefit of third persons, are as distinct 
as if they were contained In separate instruments, the govemment's name 
belng used as obligée In the latter agreement merely as a matter of con- 
venlence. In view of thèse considérations, we are of opinion that the sure- 
tles in a bond, exeeuted under the aet now In question, cannot clalm exemp- 
tion from llabllity to persons who hâve supplied labor or material to their 
principal to enable hlm to exécute hls contract with the United States, simply 
because the government and the contractor, without the surety's knowledge, 
hâve made some changes in the contract, subséquent to the exécution of 
the bond glven to secure Its performance, which do not alter the gênerai 
character of the work contemplated by the contract or the gênerai character 
of the materials which are necessary for its exécution. When the govern- 
ment has exeeuted the contract and taken and approved the bond, It ceases 
to be the agent of third parties whom the contractor employs in the exécu- 
tion of the work or from whom he obtains materials, and the rights of such 
persons under the bond are unaffected by subséquent transactions between 
the govemmemt and the contractor. If such were not the case, It would 
be possible for the contractor and some offlcer of the United States, by mak- 
Ing some change in the contract or spécifications, to deprive laborers and 
material men of ail recourse against the sureties in the bond aftér they had 
supplied materials and labor of great value in reliance upon its provisions. 
It Is not probable that such a resuit was contemplated by the lawmaker. 
On the contrary, the act bears every évidence that it was intended to provide 
a security for laborers and material men on which they could rely confidently 
for protection, unless they saw fit, by their own dealings with the contractor, 
to relinqulsh the benefit of the security. We are confirmed in thèse views 
by the foUowlng authorities: Dewey v. State, 91 Ind. 173; Oonn v. State, 
125 Ind. 514, 25 N. E. 443; Doll v. Crume, 41 Neb. 655, 59 N. W. 806; Kauf- 
mann v. Oooper, 46 Neb. 644, 65 N. W. 796; StefCes v. Lemke, 40 Mlnn. 27, 
41 N. W. 302.» 

It must not be inferred from anything we bave said that the acts 
complained of by the appellant would in any manner afïect the rights 
of the State under the bond; as before said, that question is not in 
this case. 

The decree of the circuit court is afïirmed. 



STEVENSON et al. v. FAIN et al. 
(Cîrcult Court of Appeals, Sixth Circuit. May 6, 1902.) 

No. 987. 

1. State Boundabies— Line Between Nokth Oarolina and Tennessee. 

Under the acts of 1821 of the States of North Carolina and Tennessee 
confirmlng the bouudary line between the two states "as run and 
marked" by the joint commission, when it is clearly shown where the 
line between two known points but a few miles apart was run and 
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markefl JSy tïïe commission, such Une must be acceptea Dy t!ie conrts, 
ta a suit between prlvate persons, as the true and anclent boundary, 
even; tbough It now appears that a différent Une between such points 
mlght more accurately conform to a gênerai eall In the act of cession 
for "the extrême helght" of a certalû mountaln for a distance of 100 

ornés, 

t. Baub. 

In that part of the boundary Une between North Oarolina and Ten- 
nessee described in the conflrmatory acts of the two states as runnlng 
"from Tennessee riyer to the main rldge and along the extrême height 
of the^^me to thè place where it is called the 'Unicoy' or 'Unalca' 
Mouiitain," the boundary' between the two Icnown points called "County 
Corner" and "Gold BrysonGap" follows the Une run and marked by 
the Joint commission along what Is known as "State Rldge." 

Appeal frpm the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Thls Is a blir to remoye a cloud upoh the title to a body of wild mountaln 
lands, Including about 10,000 acres, lying adjacent to thç boundary between 
Tennessee and North CarpUna. The complalnants daim tltle to the lands 
under grants.^rom the state of Tennessee and mesne conveyances to them, 
and aver tbal; tbey are in possession, and that sàld lands lie whoUy In 
Monroe county, Tenn. They charge that the same lands are claimed by the 
défendants as heirs at,lajy of pne M. Fàln, who elalmed same under grants 
from the stàte of North Qarollna. The object of the bill is to obtain the can- 
cellatlon of thèse grants as a cloud upon complalnants' tltle, and for this 
purpose they fiver tliat the lands so clàlmed and granted were not within 
the state of .North Carolina, npr sti,b3ect to grant by that state. The de- 
fendants âlsdalm tltle to any, lands in Monroe county, Tenn., and aver that 
the lands In controversy, lie whoUy within the county of Cherokee, state of 
North Oarôllna, and that they were lawfplly granted to thelr ancestor by 
sald state. TMe Issue, therefore,; involvçs the question of the true boundary 
between Nortlî Oarolina ^nd Tennessee, and the decree must be for the com- 
plalnants If it.sball appéar that,, the laçds lie wlthln the state of Tennessee. 
Tennessee orlglji^lly cpnstltutëd the western part of thé st^te of North Oaro- 
lina. The.c0ssipii act of 1789, cedlng the térritory now constitutlng the state 
pf, ï'ennesSée'.to the Unltéçl States, deiscrlbes the eastern boundary Une as 
foilp^S- , "Beglnnlng on thè eX^ènie bèight of the Stone Mountain, at the 
place where the Virginia line l'ntersècts it, running tjience along the extrême 
helght of tlie sftld; mountaln t,o tlje place where the Wauta!tlga river breaks 
tbrough It; theïicé a direct couif e' tp thé tpp of the ïélloW Mountain, where 
Brlght's, rpad crosses same; .thénce along the ridge of sald mountaln, be- 
tween thè waters of Doe HVér and theWaters of Rock creek, to the place 
where the road crosses the Iron Mountain; from thence along thé éxtreine 
hplght of 88id Mountain to where Niolinchucky river runs through the same; 
tii«ttpe tothç, tpp.of the Bald Mountain; thei\ce along the eftreime height 
pf the skid. mpuntaln to the Paintèd Rock, on Frerich "Broad river; thence 
àlong the lilgnëst rldge of the sttld mountaln to the place where It is called 
the 'Great Iron' or 'Smoky' Mountain; thence along the extrême helght of 
the sald mountaln to the placçwheré It Is çaUéd 'Unlfioy'.or 'Unaka' : Mp'un- 
tain, between the Indlan towns Oowee and Old Chota; thence along the 
main ridge of the sald mountaln to the southern boundary of this state." 
The line hère to be ascertained is included within the call beginning: 
"Thence aloUg the extrême ^helght.,©!] the sald mountaln to the place where 
it is called 'Unicoy' or 'Unâkà' Mountain, between the Indlan towns Oowee 
and Old Ohotâ." The ascertalnment of the "main ridge" of the ."Great Iron" 
or "Smoky" Mountain, and the location of the boundary line along Its "ex- 
trême height," became at an eariy' day a matter of Importance to both 
States. Ta th* end that the Une thus indlcated should be settled, run, and 
marked, acts were passed In 1821- by both states, providlng f Or a Joint com- 
mission to ascertaln, run, and mark thô Une of the cession act. Thèse acts 
were in substantially identical terms, abd required the commlsslonerg "te 
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settle, run and re-mark tbe boundary Une" between the two states, agreeably 
to the trne intent and meanlng of the sald act of the gênerai assembly of 
Nortb Carolinâ, entitled "'An act for the purpose o£ cedlng to the United 
States of America certain western lands therein descrlbed." Acts Tenn. 
1820, c. 22; 2 Ired. & B. Eev. St. N. 0. p. 94. The said commissioners did 
accordingly run and mark said line, and each state passed an act ratlfying, 
conflrming, and adopting the Une as run, marked, and reported by the joint 
commission. Acts Tenn. 1821, p. 45, c. 35; 2 Ired. & B. Rev. St. N. C. p. 96. 
The Tennessee act ratifying and adopting said line so ascertaiued, run, and 
marked is as follows: "Be it enacted by the gênerai assembly of the state 
of Tennessee that the dividing line run and marked by Alexander Smith, 
Isaac Allen and Simeon Perry, commissioners for and on behalf of thls 
state, and James Mebane, Montfort Stokes and Robert Love, commissioners 
for and on behalf of the state of Xorth Carolinâ, which dividing Une, as run 
by sald commissioners, begins at a stone set up on the north side of Cata- 
loochee turnpiko road. and marked on the west sido, 'Tenn. 1821,' and on 
the east side, 'N. C. 1821;' running thence on a southwestwardly course to 
the Bald Rock, on the summit of the Great Iron or Smoky Mountain, and 
continuing southwestwardly on the extrême height thereof to where It 
strlkes Tennessee river, about seven miles above the old Indian town of 
Tallassee, crossing Porter's Gap at the distance of twenty-two miles from 
the beglnning, passlng Meigs boundary line at thlrty-one and a half miles, 
the Equovettly path at fifty-three mUes, and crossing Tennessee river at the 
distance of sixty-flve miles from the beginning; from Tennessee river to 
the main rldge, and along the extrême height of the same to the place 
where it is called the 'TJnicoy' or 'Unaka' Mountain, strlklng the old trading 
path leading from the valley towns to the overhlUs towns, near the head of 
the west fork of Tellico river, and at the distance of nlnety-three miles 
from the beglnning; thence along the extrême height of the Unlcoy or 
Unaka Mountain to the Southwest end thereof, at the Unlcoy or Unaka turn- 
pike road, where a corner stone is set up marked 'Ten.' on the west side 
and 'N. C on the east side, and where a hickory tree is also marked on 
the south side 'Ten. 101 M.' and on the north side 'N. O. 101 M.' belng 
one hundred and oue miles from the beginning; from thence a due course 
south two miles and two-hundred and fifty-two pôles to a spruce pine on 
the north bank of the Hlwassee river, below the mouth of Cane creek; thence 
up the said river the same course about one mile, and crossing the same 
to a maple marked 'W. D.' and 'R. A.' on the south bank of the river; 
thence continuing the same course due south eleven miles and two hundred 
and seventy-three pôles to the southern boundary line of the state of Ten- 
nessee and North Carolinâ, making m ail one hundred and sixteen miles 
and two hundred and twenty-three pôles from the beglnning, and strlklng 
the southern boundary Une twenty-three pôles west of a tree In said Une 
marked '72 M.' where was set up by sald commissioners a square post, 
marked on the west side 'Ten. 1821' and on the east side 'N. C. 1821' and 
on the south side 'G,' be, and the same is hereby ratlfied, conarmed and 
established as the true boundary Une between this state and North Carolinâ." 
The conflrmatory North CaroUna act ,is In Identical word§, but concludos 
with thèse words: "The whole distirictly marked with two chops and a 
blaze on each fore and aft tree, and three chops on each side line, and 
mile marked at the end of each mile." That part of the boundary line hère 
involved is included withln the Une described in the ratifying acts as fol- 
lows: "From Tennessee river to the main rldge, and along the extrême 
height of the same to the t)lace where it is called the 'Uhicoy' or 'Unaka' 
ilountain." This Une from the Tennessee river southwest along the "main 
rldge" to the Unaka Mountain. is perfectly well marked and settled, except 
between two well-knowh points in the line called "County Corners" and "Gold 
Brysons Gap." The distance between thèse two known points in the settled 
Une is from six to twelve miles, belng six miles If run along the ridge 
between the two points known as the "State Ridge," or twelve miles if run 
along the crests of a séries of broken rldges, lying more to the southeast. 
The shorter or State Ridge line is the Une clalmed by the défendants, and 
the longer Une the one clalmed by the complainants. The small plat made 
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froln l^e ttiap 4irft''Vn by IV. ï). Haie, one o( the snrveyors, hère foUowlng, 
lifdlîMttésIn à géùeral way thè, two Uijes contended for. The longer or red 
lliie>' la tlîe Itlne urged'by cotnp^ainants, and, If establlshed, throws the land 
In cdntroyérsy on the Tennessee side of the Une. The shorter or State Rldge 
Une Is the |lltje set up by the défendants, and, if the true Une, estabUshes thelr 
tlQe flnder thè North CaroHna grants to M. Faln. TJpon the pleadlngs and 
a large volume of proof the court below found that the lands were situated 
wholly. Withlh the state of Xorth Carollna, and were, therefore, not subject 
to grant by the state of Tennessee. 



?^ 







The dotted Une la ttte red Une Tèitened to lu the opinion, aad tbe beavy Une ti the bliek 
Une referred to. 

Charles Seymour, for apjjellànts. 
Samuel G. Shields, for appellees. 

Béfore LURTON. DAY, and SEVERENS, Circuît Judges. 

IvURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opiïlion of the court. 

That the Une claime^ by the défendants alohg what is called the 
cfest of the State Ridge, being the black line ' between County Corners 
and Gold Brysons Gap, as shown on the plat heretofore set out, was 
the Kne actuàlly run and marked by the joint commission as the 
dividing Une between the two states lis established by the great weight 



1 The dotted Une to the plat 



• The heavy Une to the plat 
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of évidence in this record. The évidence upon which this fact rests 
may be briefly summed up thus : 

First. Along the State Ridge line are found a number of state^ine 
trees bearing the state-line marks 6i two chops and a blaze for fore and 
aft trees and three chops on each side for side line trees. By "block- 
ing," the annular rings of tree growth show to a démonstration that 
thèse trees were marked in 1821. 

Second. No such marked line, nor a single marked tree, is shown 
upon the red or longer line claimed by appellants. 

Third. The North Carolina act of 1821, adopting and ratifying the 
line so run and marked, recites that the line was "mile marked at the 
end of each mile." 2 Ired. & B. Rev. St. N. C. 96; Belding v. 
Hebard, 43 C. C. A. 296, 299, 103 Fed. 532. An ancient hoUy tree, 
marked "86 m.," was found along this State Ridge line, which, by 
blocking, is shown to hâve been marked in 1821, and to be 86 miles 
from the beginning. 

Fourtb. The distance between "County Corners" and "Gold Brysons 
Gap," well-settled points in the boundary line, is 6 miles by the marked 
line following the State Ridge, and ;2 miles if the red line of broken 
ridges be foUowed, as claimed by appellants. The distance from the 
beginning point named in the act of 1821 at the Cataloochee tumpike, 
to a stone set and marked where the line reaches the Unaka turnpike 
is ICI miles, and by actual survey following the line marked on the 
ground this distance is shown to be only loij^ miles if the State 
Ridge line be followed at the disputed place in the line, while the actual 
distance is increased to something more than 107 miles if the line 
claimed by appellant is adopted; the whole gain being between the 
undisputed points in the conceded line, "County Corners" and "Gold 
Brysons Gap." 

Fifth. Tradition concurs with the other évidence in establishing 
the line run as the line along State Ridge, for that ridge has been al- 
ways known as the "State Ridge." 

Sixth. The course of the line given in both the cession acts and 
the confîrmatory acts of 1821 is southwestwardly, and this course is 
that pursued by the State Ridge line, while to pursue the other line 
would require a sharp departure from such gênerai course, and the 
adoption of a southeasterly course for several miles, then a southerly 
course, then a westerly course, until thç well-marked line at "Gold 
Brysons Gap" is reached again. 

Against this évidence establishing the State Ridge line as the line 
run and marked as the dividing line the appellants say : 

First. That the évidence shows that the joint commission ran and 
marked the State Ridge line by mistake, supposing it to be the main 
ridge line. That before reporting their survey they discovered their 
mistake, and abandoned the State Ridge lîne, and adopted the longer 
main ridge Une, and reported such line by the description in the con- 
firmatory act calling for a line indicated by natural monuments, to wit, 
the extrême heightof the main ridge. 

Second. That the line they contend for has been claimed as the line 
by Tennessee, and that she has from an early date exercised jurisdic- 
tion up to tTi'at line. 
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Taliing' tîiese p^Ositions in their order, it may be conceded that tfe 
average , élévation of the ridge claimed by appellants is greater than 
the avera^^: eïèvatioh of the State Ridge and of Jenks Ridge, which 
also constitûtes a part of the line fpllôWed by the line called the "State 
Ridge" lihé. The daim to be a "riidgé'* at ail is, however, more ques- 
tionablè. It cÔnsists in a succession of high peaks and low dépressions 
called gaps by the suryej^rs, and is làckin^ in that çontinuity which, 
to a much làfgér dègreei' cbnstitut:ës the main ridge therètofore pur- 
sued by thç niarked boundary line. This broken ridge séems to 
be lacking in any obvions connection with the ridge departed from 
at "County Corners." The ridge upon which the dividing line is 
loçated ât, that point contiriues in a southwestwardly course until it 
gradually descends to Tellico river. Crossing Tellico a spur is as- 
cended which leads onto Jenks Ridge at Gold Brysons Gap, where the 
adrnitted marked line is again picked up. There is nothing noticeable 
at County Corners or any other point within a mile on the State Ridge 
line which wouldlead an observer to suspect that the succession of 
ridges npw claimed to be thç extrême height of the main ridge was in 
façt the main ridge therètofore pursued. To take the proposed line 
an abrupt descent of about 500 feet must be made down the side of 
the State Ridge, when "Mitchell Licks" is reached, a flat about one- 
fourth of a mile wide. Then à sbarp high peak is td be ascended and 
dçscènded to âiipther gap, and a succession of such peaks and de- 
pressions is encbuntered, until finally Jenks Ridge is ascended and the 
conceded line picked Up. Thé departure from course is marked for 
at "County Corners," the main ridge is left, and a southeasterly course 
tâken fqr abolit four miles, then a southerly course, then a westerly, 
until back on thè marked line. AlthoUgh the average élévation of the 
line pf peaks and gaps claimed tp .çonstitute the "main ridge" called 
fpr lis greater than the average elévaltipn of the State Ridge, yet this is 
evidently due to the greater number pf high peaks over which the line 
is.supposed to gp, and npt^ to the élévation from which the peaks 
arise. Still if the absence or présence of the highest peaks is oî sig- 
nificance in determining what iS meaht by, the maiirt, ridge, it is to be 
obsèryed thaï drassy Knob,' à bigh peak arising from the State Ridge, 
seèm's to be highéf on the évidence in this record than any single peak 
ipj the Qther line. The objëctlph; ithat the State Ridge terminâtes at 
Tellico river, and that another ridgéj called "Jenks Knob," is ascended 
a,nd followed, is, not appreçiated. The distinct mass called State Ridge 
may be said tô terminaté by a .graduai descent to the gap through 
which the Tellico breaks ttiirpiijgh.'Nevertheless the State Ridge and 
the ridge wbich is ascended aft^r crossing Tellico seem to çonstitute 
part^ of what, for loo miles, triày be properly regarded as the "main 
nd|;e" pf the Great Smoky'Mpuntains. It is no more just to say 
that the State Iî,id|^ieis teripinàtèid by the Tellico Gap than to say that 
eyery ^eep gap in the opppsîng Une constitutes the termination pf a 
ridge. The élévation of the açpression through which the Tellico 
runs is not çhpwn,, nor hâve we the élévation oî the many gaps in the 
other line. The dépression of tiip main ridge through which Tellico 
firids ils way is as much entitléd t'ô be regarded as a gap in that ridge 
as Mitchells Fiat, a gap in the other ridge. 
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The field notes of the commissioners and their report of survey are 
not in existence. Whether they noted the crossing of the Tellico we 
hâve no way of knowing. It is not noticed in the confirmatôry acts. 
But the river, where crossed, is little more than a creek, and the stream 
short and of Httle significance. It is dotibtful whether the commis- 
sioners reahzed that the small stream crossed was the TelHco. At 
most, the fact that the confirmatôry acts do not call for the stream is of 
no great significance, in view of the almost undisputed fact that the line 
crossing the Teiïico was the line actually run and marked as the divid- 
ing line. The évidence relied upon to show that the State Ridge 
marked line was abandoned by the commissioners after being run and 
marked is not of weight. It consists in évidence of déclarations made 
by deceased persons many years since, that the surveyors abandoned 
the State Ridge line on discovering that it was not so high as the line 
now set up, and that the déclarants said that the commission directed 
that the state-line marks on that ridge should be defaced, and the 
other Une marked. The déclarants were neither commissioners nor 
surveyors, being only subordinates, so far as appears, and engaged in 
manual labor. Aside from the intrinsic weakness of ail such hearsay 
évidence, the déclarations hère proven are practically worthless, be- 
cause no defaced marks are shown on the State Ridge line, and no 
state-line marks of any kind are proven to exist, or to hâve ever exist- 
ed, on the line ordered to be marked. Neither do the déclarants say 
that that line was ever in fact run or ever marked. That this line of 
broken ridges constitutes the dividing line at this point between the 
waters which run south into North Carolina and north into Tennessee 
seems to be established. But neither the cession act nor the con- 
firmatôry boundary act call for the water "divide" as a natural bound- 
ary. The "main ridge" which is designated as a natural monument 
may very well be eut by waters rising in North Carolina or Tennessee 
without making it any the less the "main ridge" of the Smoky Moun- 
tain. That this is the case in référence to the Tennessee river we can 
know from this record. 

The contention of the learned counsel for the appellants is that a 
call for a natural monument in a boundary mtist control ail other calls, 
and that the call in the cession act for "then along the extrême height" 
of the Smoky Mountain is a call which cannot be departed from. The 
gênerai principle may be conceded. But the line thus described was 
a line about loo miles in length. The Great Iron, or Smoky, Moun- 
tain is not a single high peak, but a great bed of mountains, consisting 
of ridges, spurs, high peaks, deep gaps, and wide valleys. 

The necessity for a definite ascertainment and location of the line 
and its plain marking on the ground was essential to the orderly exer- 
cise of jurisdiction, and for the quieting of titles. This condition re- 
sulted in the joint commission, and each state, by the act appointing 
them, undertook to be bound by the action of a majority of the com- 
mission. The report of this commission has been lost, one of the 
conséquences of the Civil War. But the acts passed by each state, 
adopted, ratified, and confirmed the "dividing line run and marked 
* * * which dividing line as run by the said commissioners, be- 
gins," etc. Acts Tenn. 1821, c. 35. That part of the line so "run and 
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marked" whîch mcludes the linè hère involved calls to oross the Ten- 
nessee, river at sixty-five miles from the beginning point at the Cata- 
loochee tqrnpike aiid continues as fojlows : "From Tennessee river 
to the main ridge, and along the extrême height of the same to the 
place where it is called the 'Unicoy' 0;r 'Unaka' Mountain." The only 
descriptive call in this long line, a distance of not less than 25 miles, is 
along the "extrême height", of the "main ridge," meaning thereby "the 
main ridge" of that mountain range which we now know as the 
"Great Smoky Mount'ains." We are ,not prepared to say that this 
call would requîre in ail cases that the line should run over the high- 
est peaks of this great bed of mountains. The call is to run along the 
"extrême height" of the "main ridge." The controUing words are 
"main ridge," and qualify "extrême height." It is the "extrême 
heights" of that ridge which i^ the "main ridge" of the mountain range 
which is tp be followed, and ,it by no means follows that that ridge 
which hada peak or peaks rising to the greatest altitude would be the 
"main" iifîdge" çaUed for. The gênerai character of the ridge, having 
régafd to its çôntinuity, its, direction, and its relation to bther ridges 
or spurs,, should be consideréd in deteripihing whether it is an inferior 
or collatéral ridge, or, indeed, the main backbone of the range. AU 
thèse questiqns would pl^iijly arise for adjustment in? locating and 
marking a lifjèdesçribedifisuch général terms. 

On thé évidence in this case we are not satisfied that the State 
Ridge, upon which the commission run and marked the dividing line, 
was not the "marin ridge," witW the f air meaning of that call of the 
ratification act. [ But the liçe confirmed, ratified, and adopted by the 
solemn législation of each stâtç was the dividing line "run and marked," 
and althoqgh the Hne so rwp and marked should now appear to hâve 
been located ùpt>n,a ridge not 50 fully,„answering a call for the "ex- 
trême height" pt , the "maînridge," as the ridge further southeast, 
it would not justify this court, in a suit between private parties, in hold- 
ing that the lines so "run and marked," and so adopted by both states, 
was not the dividing line between the stfttes. The line run and marked 
by the comniîssioners was intended only to "mark and define that 
which actuàlly existed before, but was undeiined and unmarked." The 
running and mar^ing of an ancient line would in no respect affect the 
relation of either state to the Union or to the other. The case, in its 
essential facts, is niiuch like that of Virginia v. Tennessee, 148 U. S. 
503, 13 Sup. Ct. 728, 37 L. Ed. 537, where the line between those 
states was invôlyed. The évidence established that tbere had been a 
line run and marked by a joint commission and adopted by àcts of 
each State. The contention was that the line so run and marked had 
departed from the line of 36° 30', which was the ancient charter line, 
and that the acts adopting the line were invalid as compacts or agree- 
ments not congented to by the cpngress. After showing that such con- 
sent, if neçessàry td thé merç ascertàinment and marking of a bound- 
ary line, might be itriplied, thé suprême court said : 

"Independently of any effect due to the compact as such, a boundary Une 
between states or provinces, as between private, persons, which bas been 
run out, located, and marked upon the earth, and afterwards reco^ized 
and acquiesced lu by the parties for a long course of years, Is concluslve, 
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even If It be ascertalned that It varies somewhat from the courses glven In 
the original grant; and tlie Une so established takes efCect, not as an aliéna- 
tion of territory. but as a définition of the true and anclent boundary." 

In this aspect of the case we think the Une "run and marked" in 
1821 was, by the confirmatory acts of each state, recognized and ac- 
cepted as a running and marking of a line which actually existed be- 
fore, a mère ascertainment and définition of the ancient boundary, and 
to be given efïect even if it be now shown, under a more accurate 
knowledge of the geography of the région, that the State Ridge was 
somewhat lower in average altitude than the more broken and difRcult 
ridge constituting the watershed at this particular point. 

But it îs argued that Tennessee has for many years claimed and 
recognized the "water divide" ridge as the true eastern Une of the 
state. The solemn act adopting and confirming the line run and 
marked by the joint commission has never been repealed or modified, 
and by no législative action is it shown that the state of Tennessee has 
sought to deny the correctness of the line so run and marked by her 
commissioners. The acts relied upon to show a claim to the water 
divide line are separate acts of executive ofificers of the state, plainly 
done without intention to afïect any boundary question. 

The région through which the disputed line passed was, in 1821 and 
for many years afterwards, owned and occupied by the remuant of 
the great Cherokee tribe of Indians. In 1836 the Cherokee title was 
acquired to the Cherokee lands within the borders of Tennessee, and 
in that year those lands were constituted a surveyor's district, called 
"Ocoee District," and ordered to be surveyed and platted by the state 
surveyor gênerai. In makîng his survey in 1836 that ofificer mistaken- 
ly included the lands in dispute within his survey, and they were platted 
and granted subsequently as a part of the acquired Cherokee lands. 
This erroneous platting made by this surveyor seems to be the source 
of ail doubt in respect to this line, and is doubtless the origin of the 
error in the récent geodetic survey of this région shown by the ofEcial 
map published by the commission, which adopts the line claimed by the 
appellants. 

The abortive Tennessee act of 1844, providing for the organization 
of the new county of Jones, is supposed by appellants to include the 
disputed lands within its boundary by the call "thence up the main 
south branch of said river (the Tellico) to the head, a distance of 
twenty-one miles to the North Carolina line, thence with the state 
line to the beginning." Laws 1843-44, p. 215. The head of the main 
south fork of the Tellico river is proven by one of appellants' witnesses 
to be "in the neighborhood of McDaniel's Bald," a lofty peak, over 
which the lihe urged by appellants passes. It is plain that if the east- 
ern line stopped at the head of the south fork of Tellico it would not 
reach the North Carolina line, as claimed by appellants, which passes 
over the extrême height of McDaniel's Bald. The controlling call in 
the Jones county act would be the North Carolina line, for beyond 
that the state of Tennessee could not extend the new county, and noth- 
ing in the act indicates that the gênerai assembly was in any way 
undertaking to claim jurisdiction beyond the well-known dividing line 
theretofore adopted. 
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:$hf àct of the State surveyor in surveying and platting the lands 
betweën the State Ridge and the water divide was not the act of the 
State. It was a plain mistake, made by an officiai having no authority 
to asCéftain or run or mark the lifte dividing the states. True, the 
staté granted the lands thus surveyëd and platted. But this was not 
under législative direction, nor is Ihere anything to show that in thus 
granting tliese lands the executive department of the state intended to 
thereby intentionally claim jurisdiction beyond the old marked dividing 
line. Indeed, it does not appear that either the surveyor gênerai or 
the exeéiitivè department concerned in issuing grants for the lands 
erroneously surveyëd ever knew that any part of the lands so surveyëd 
or grantec^ were south or east of the line run and marked in 1821. 
North Cai^olina did not hâve the Cherokee lands acquired by her sur- 
veyëd uhtil 1853. A part of the disputed lands was entered that year 
and sûbSeqUently carried into grants tlnder which they are now held. 
The région is a wild and almost inaccessible mountain région, unfitted 
for agriculture; and valuable only for timber, difficult, if not impossible, 
to gèt out. The only inhabitants hâve been tenants of récent origin, 
clainiing uftder one or other of the adverse claimants. No such acts 
of jurisdiction by either state are shown as to be of any. importance in 
any aspect of the question. 

In Beldîfig v. Hebard, 43 C. C. A. 296, 103 Fed. 532, we had occa- 
sion to ascërtain a portion of this dividing line, a few miles northeast 
of the part now in dispute. In that case we had évidence of two différ- 
ent lines, both probably run and marked by the joint commission. 
The line callèd the "Slick Creek", line was the better marked line, 
but was a plain departure from the call to follow the "main ridge." 
There was an old marked line on the "rnain ridge," and, though not so 
■\Vell marked, had the great advantàge of being supported by the calls 
for course and the call for the extrême height of the "main ridge." 
Under the evjdence, we held the latter to be the line "run and marked" 
by the commission of 1821, and adopted by the confîrmatory acts of 
both States. In that case, as in this, we were confronted with the fact 
that the Tennessee Cherokee survey had stopped at the Slick Creek 
line, and in that way recognized that as the line. But upon the whole 
case we held that the évidence relied upon to pull the line away from 
the "extrême height" of the "mjiin ridge" was insùfficient. The 
marked différence between. that case and this is, fîrst, in the fact that 
the "main ridge" called for in the coiifirmatory acts of 182 1 was far 
more clearly ascertained than in the présent case; and, secondly, there 
^yas in that c^é 'évidence that two lines had been run and marked and 
old state-line marks shown on both lines. The call for the "main 
ridge" was, thêrefore, supplemente(i by the existence of artificial monu- 
ments, and this turned thè scale over the other, although the more 
plainly marked line. 

T(pon the whple évidence we conclude that the line run and marked 
in 1821, ahd aidopted by both North Çarolina and Tennessee as a 
définition oî tHe true and ancient dividing line, is the line located on 
the State Ëidge^arid the line in favor of which the court below held. 

The decrëe'di'smissing the bill of complainants below must be af- 
firmed. 
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WATSON et al. v. BONFILS et al. 

(Circuit Court oî Appeals, Eightli Circuit. Aprll 34, 1902.) 

No. 1,653. 

1. jDRISDItlTION OP FBDBRAI. COURTS— CiTIZENSHIP IN TeRRITORIES FaTAIj. 

A national court bas no jurisdictlon of a suit which Involves a con- 
troversy between a citizen of a state and a citizen of a terrltory, and 
the fact that citlzens of différent States are interested in the controversy 
and are made parties to the suit does not remove the fatal objection. 

8. SAME— CiTIZENSHIP OP ReAL AND PrOPBB PaRTIKS MaTERIAL, OP NOMINAI, 

Parties Immaterial. 

The citizenshlp of nominal parties to a suit Is not material and may 
be disregarded, but the cltizenship in a state or foreign country by 
every proper party vfho has a real interest in the controversy involved 
In the suit Is essential to the jurisdictlon of a fédéral court on the 
ground of dlversity of citizenshlp. 

& Same— Propkr Parties Real Parties to a Suit. 

A party who has a real controversy with the opposlng parties to a 
suit, whlch présents a common point of litlgation, that afCects its entlre 
subject-matter, and the décision of whieh wlll settle the rlghts of ail 
the parties to the suit, Is a proper and real party to the suit. 

4. Same— Presumptions— Direct and ColIjATBrai, Attack. 

In a direct attack upon a judginent or decree of a fédéral court by 
wrlt of eiTor or appeal, the record must afBrmatlvely show the juris- 
dictlon of the court whlch rendered It. But on a collatéral attack, juris- 
dictlon is presumed. 

6. Same— Amendhent to Show Permissiblk in Circuit Court, but not in 

Appellatb Court. 

Where, through the mistake or inadvertence of one of the parties, the 
requisite averments of citizenshlp hâve not been made, an appellate 
court may reverse and remand the case, wlth leave to the court below 
to permit amendments to show Its jurisdictlon, but It has no power to 
permit such amendments in the appellate court. 
0. Feaudulent Convbtances — Equitable Interest. 

A conveyance by a debtor of Its leviable équitable interest In land 
wlth Intent and in furtherance of a scheme to Induce parties to be- 
come Its credltors, and to delay and defraud them, Is voidable at the 
élection of existlng and subséquent credltors. 

7. Samb^Usk of LiÇGAL Instruments to Epfect, No Bar to Avoidance. 

The use of sherlff's deeds and other légal Instruments to eftect a 
f raudulent conveyauce of property by a debtor Is no bar to Its avoid- 
ance. 

& SAMB — SCHEMB to DePRAUD. 

A bank devised the scheme to run the tltle to ail the real estate 
upon whlch it foreclosed mortgages into a realty corporation whose 
stock It held, and to take notes and mortgages upon the real estate 
for the amounts due by the former mortgagors. The resuit was that 
It procured notes of the realty corporation, whlch was Insolvent, for 
$330,000, many of whlch were partlally secured by mortgages; and 
it carrled thèse notes and the worthless stock of the realty company, 
$100,000 in amount, at par, among Its assets. Helâ, that the plan dis- 
closed an Intent to obtaln credltors by deeeit and to defraud them, and 
shérifC's deeds and conveyances made In furtherance of the scheme were 
voidable for fraud at the élection of the creditors. 
9. Trusts — Express Forbid Inpbrencb op Implied with Différent Tkrms. 
An express trust prohlblts the inference from the same transaction of 
an Implled trust on différent terms. Where parties agrée that property 

1j 1. Diverse citizenshlp as ground of fédéral jurisdictlon, see notes to Shlpp 
TT- WilJiams, 10 C. O. à. 249; Mason v. Dullagham, 27 O. G. A. 298, 
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shall be transferred to and held by a corporation under the express trust 
whlch the relation of a corporation to Its creditors and stockholders 
créâtes, and it Is transferred to the corporation accordlngly, they are 
estopped from elalmlng that an impUed trust of différent terms arose 
from the transaction, and no suci trust can be Inf erred between them. 

10. Corporation — Sole Stockholdeh and Creditor Cannot Ionorb Its 

exist.bncb.. , 

A çorpjjràtJoB Is an entlty distinct from its stockholders and credi- 
tors, and a sole créditer and stockholder of a corporation cannot Ig- 
no,i;elts e^^^ee, and cooyey, incumber, oi deal with its property with- 
ont^iie ad^iiofî of the corporation. 

11. Général ^^ignmbnt— Assignées GANîtpT Avoid Convetances Fraddu- 

lËnt as *rb Creditors. 

A gênerai assignmenjt for the beneflt of creditors under the laws of 
Mi^sovirl and under the common law does not yest In, liie assignées 
the rights pf creditors' to avold the fraudulent cdnveyances of the as- 
signer,,, Itioonvey s what, the assighor bas, but nothing that he bas 
transferred by conTcyances good agalnst hlm, but fraudulent as to bis 
creditors. 

18. Gknbrai. Assionmbnt— Befect in Anothkr State. 

A gejipral assignment made In ope state (Missouri) vests no better 
titlein, aad grants no greater power or rlghts to the assignées in, an- 
other State (Kansas), than.tt gave them In the state where it was made. 

18. Subséquent Attachments of Real Estatb Fhaudulentlt Convbtbd 
Sdperiok tq TiTiijiOF Assignées undiîr Laws of Missouri and Commun 
Law. '.',', ,..'i 

Subsequej^t attachments of real estate frauduleutly conveyed by an 
assigner by dëeds goôd agalnst hlm are superior in law and in equlty 
to the tltle of assignées under a gênerai assignment undèr the laws of 
Missouri aùd the common la-flr. 
Caldweil.1 OIrcuit Judge, dlssentlng. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

George B, Watg|On, Sila^ Porter, and Junius W. Jenkins.(A. E. Wat- 
son and Henry iRtcGrew, on the brief), for appellants. 

Frank Hagerman and LiW. Keplinger (O. L. Miller, C. F. Hutch- 
ings, William Warner, O. H. Dean, W. D. McLeod, Hàle Holden, 
and Albert JEÎ, lîorton, on thè briefs), for appellees. 

Before GAI^bwELL, SANBORN, and THAYER, Circuit Judges. 

, SANBORN,., Circuit J.udge. This ig an appeal from a decree in 
favor of the cqmplaînants,; certain creditors of an insolvent bank, which 
avoids liens ofattaching creditors upon real estate in the state of 
Kansas, and impresses a trust in favor of ail the creditors of the bank 
ùpon it ùiidé)r I gleperal assîgt^ment which the bank made in the state of 
Missouri. , „:,„ .■,:■.■ 

The only groand ôf the jurisdiction of the circuit court was diver- 
sity of citi2ërié'|iip. One of thte défendants, an attaching creditor, was a 
citiien of thé''t'efri1:ol^ of Ofe^ahoma. A national court has no juris- 
diction of a s^^it;P^ controversy between a citizen of a state and a citi- 
zen of a territory, and the joinder or association of citizens of states 
with the respective parties to such a suit or controversy does not re- 

1f 11. Seè Asslgnments for Beneflt pf Creditors, vol. 4, Cent Dlg. §§ 526, 752. 
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move the fatal objection. City of New Orléans v. Wînter, i Wheat. 
91, 95, 4 L. Ed. 44 ; Barney v. Baltimore City, 6 Wall. 280, 287, 18 
ly. Éd. 825. Counsel for complainants are met at the opening of their 
argument in support of their decree by this conceded fact, and this 
indisputable principle of law, and they dévote more than 20 pages of 
their printed briefs to attempts to escape from the logical resuit to 
which they lead. They say that the fédéral courts, hâve jurisdiction of 
controversies between citizens of différent states, and hence of any 
controversy between citizens of différent states; that in this suit there 
were a number.of separate controversies between citizens of différent 
states, in which Jeofïroy, the citizen of Oklahoma, had no interest, be- 
cause his attachment was late, and subject to prior attachments, one of 
which, for example, had ripened into a sale and a sherifï's deed of cer- 
tain parts of the real estate he attached before this suit was instituted, 
so that Jeofïroy had no interest in the controversy between the com- 
plainants and the défendant who held this sheriff's deed. But this 
argument confounds interests in property with controversies. When 
this suit was commenced the défendants had différent interests in the 
real estate which they had attached. One of them had a sherifï's deed 
of certain lots on which Jeofïroy and some of the other attaching 
creditors had no lien which could be successfuUy maintained against 
the title under that deed. But the controversy between the complain^ 
ants and every one of the attaching creditors was, after ail, one and 
the same. It was whether or not the gênerai assignment in Missouri 
created a trust in the attached real estate in Kansas in favor of ail the 
creditors of the assigner, which was superior in equity to the liens of 
the attachments. If it did, every attachment was voidable at the suit 
of the complainants; and, if it did not, every attachment was impreg- 
nable to their attack. Hence there was a single controversy, a single 
and common point of litigation in this suit, the décision of which would 
terminate the litigation and settle the rights of ail the parties to it. 
And there can be no misjoinder of causes of action in equity in any bill 
which présents a common point of litigation which affects the entire 
subject-matter, and the décision of which will settle the rights of ail 
the parties to the suit. Kelley v. Boettcher, 29 C. C. A. 14, 23, 85 Fed. 
55, 64; Hayden v. Thompson, 36 U. S. App. 361, 373, 17 C. C. A. 592, 
598, 71 Fed. 60, dT, Chafïîn v. Hull (C. C.) 39 Fed. 887; Brinkerhofï 
v. Brown, 6 Johns. Ch. 139; Fellows v. Fellows, 4 Cow. 682, 700, 702, 
15 Am. Dec. 412; Prentice v. Storage Co., 19 U. S. App. 100, 107, 7 
C. C. A. 293, 296, 58 Fed. 437, 441 ; Brown v. Safe Deposit Co., 128 
U. S. 403, 412, 9 Sup. Ct. 127, 32 L. Ed. 468 ; Addison v. Walker, 4 
Younge & C. Ch. 442 ; Farr v. Attorney General, 8 Clark & F. 409, 
435 ; Worthy v, Johnson, 8 Ga. 236. If Jeofïroy had been a nominal 
party merely, his présence might hâve been disregarded, and the juris- 
diction of the court below might hâve been maintained. Wormley v. 
Wormley, 8 Wheat, 421, 451, 5 L. Ed. 651. But he was a real party 
to the controversy, and its décision was as vital to the détermination 
of his rights and those of the complainants as it was to the détermina- 
tion of the rights of any of the other attaching creditors and those of 
the complainants. It may be that the complainants could hâve reached 
the merits of a suit in the circuit court against a single attaching cred- 
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itor,,an(î it îs un4oubtedIy, true that they could hâve accomplished this 
étiâby biri'itting' Jeoffroy frbm their Ijst of défendants, and alleging 
that ^lîs jôihder would oust-the jurisdiction of the court. S Stat. 321 ; 
BhielÔs V. Barrow, 17 How. 130, 15 L. Ed. 158. But they did not 
pursue this course. There wàs à real controverèybetween them and 
this citizeii of the terfitbry bl Dklahoma. They brdught a suit against 
him \^Hich inyolvei^ this controvetsy. They joinedother parties (with 
whojh'-^hey had the Isame àontrpversy) with him as défendants. He 
still rétriaînèd, however, a real and; a proper party to the suit ; and the 
présence 6f a proper party tô a suit involving â real controversy be- 
tween hiih and the opposing parties, over which ihè fédéral court has 
no jurisdiction, is as fatal to the powef of that court tohear and déter- 
mine the issues which the suit involves as the présence of an indispen- 
sable pafty tirider similar cîrcumstances. Pittsburg, C. & St. h. R. 
Co. V. Baltimore & O. R. Co., 10 C. C. A. 20, 27, 28, 61 Fed. 705, 

Counsel challenge the fact that' Jeofïroy was a pârty to the suit when 
the d.ecreé was rendered. They insist that jurisdiction should be pre- 
sumed, and that the fact that the bill was repeatedly amended without 
namitig'him as a défendant raises the presumption that he was dis- 
miâsed from the suit before the eptry of t^ie decreel When the judg- 
ment of a fédéral court is attàcked collàterally, thér presumption of 
jurisdiction, as well as every other presumption which upholds the 
judgments of courts of gênerai Jurisdiction, accômpanies it. Evers v. 
Watson, 156 U. S. 527, 531-533? IS Sup. Ct. 430,'39 L. Ed. 520. But 
it is not so when the judgment ôr decree is directly assailed by a writ 
of error or an appeal to reviewit. In that case the burden is on him 
who would sustain it to show from the record that the court below 
had jurisdiction of the subject-rtiatter of, and the parties to, the litiga- 
tion. And where the jurisdiiCtioh of the circuit court dépends upon 
diversity of citizenship, it failé, tinless the necessafy citizenship afRrm- 
atively àppearS in the record. Grâce v. Insurance Co., 109 U. S. 278, 
283, 3 Sup. Ct. 207, 27 L,. Ed. 93^ ; Robertson v. Cease, 97 U. S. 646, 
24 L. Ed. 1057; Railroad Co. y. Swari, m U. S. 379, 382, 4 Sup. Ct. 
510, 28 L. Ed. 462. It may be that in the absehce of other évidence a 
presumption that a défendant Was dismissed frorti the suit before the 
decree wa? rendered arises from the filing of an amended bill wdthout 
again naming him as a défendant. Hicklin v. Marco, 56 Fed. 549, 
555, 6 ce. A. 10, 16. But there is no room for any such presump- 
tion in this case, because the facts that Jeofïroy was made a party 
défendant to this suit by the coinplainants, that he appeared and 
answered the bill, and that the question of his citizenship was one of 
the issues ïh the case are conclusively established by the record ; and 
there is no ■ évidence that he was ever dismissed, or that any attempt 
was ever mâde to dismiss hirti, from the suit before the appeal to this 
court was perfetted. There was an averment in the bill that Jeofïroy 
Was a citizen bf Kansas. He answered that he was not a citizen of 
Kansas, but that he was a citizen bf the territory of Okiahoma. The 
complainantë thèireupon stipulated that Jeofïroy was at the commence- 
ment of the suit, and continued to be, a citizen, résident, and inhabitant 
of the territory of Okiahoma, and upon this stipulation the case went 
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to final hearing and decree. Now, in the face of thîs conclusive proof 
the only évidence which complainants hâve to offer to establish a dis- 
missal of Jeofifroy before the decree was rendered is that in some of the 
amendments to their bill which they were permitted to interpose after 
the stipulation was made,| and before the decree was entered, they used 
the term "et al." in the title of the cause tq represent ail the parties to 
it except the plaintiff and the défendant who were first named in the 
original bill. However désirable it may be to sustain the jurisdiction 
of the court below, and to avoid the delay and expense of another 
trial of the issues presented in this case, there is no escape from the 
estabUshed fact that Jeofifroy, a citizen of a territory, was an actual and 
proper party to this suit when it was commenced and when the decree 
was rendered, or from the résultant conclusion that on account of this 
fact the circuit court never had any jurisdiction of this case, without 
an utter disregard of the uncontradicted évidence, or a défiant violation 
of an indisputable principle of law. The resuit is that the decree be- 
low was rendered by a court which had no jurisdiction of the suit, and 
it cannot be sustained. 

Counsel for the complainants did not fail to foresee the possibility 
of this resuit, and, with a prudence and prescience that would hâve 
been admirable if they had been early, they hâve, since the appeal was 
taken, procured an assignment of the claim of Jeofifroy to Edward C. 
Wright, and hâve moved this court, on behalf of Wright and of the 
complainants, to amend the record by dismissing the case as to Jeof- 
froy. It is eamestly contended that inasmuch as the complainants 
might hâve dismissed as to Jeofifroy, and in that way hâve saved the 
jurisdiction of the circuit court, at any time before the decree was 
rendered (Sioux City Terminal R. & Warehouse Co. v. Trust Co. of 
Nortb America, 82 Fed. 124, 128, 27 C. C. A. 73, yy), this court may 
either permit them to do so hère, or may reverse the decree and re- 
mand the case to the circuit court, with instructions to that court to 
permit the dismissal and to reinstate the decree against the remaining 
défendants. An appellate court has no power to allow such an amend- 
ment, but in cases in which there has been no issue regarding citi- 
zenship in the court below, and through the mistake or inadvertence 
of one of the parties the requisite averments hâve not been made, it 
may reverse and remand the case, with leave to the court below to per- 
mit their insertion in the proper pleading by an amendment. Insur- 
ance Co. V. Rhoads, 119 U. S. 237, 240, 7 Sup. Ct. 193, 30 L. Ed. 380; 
Morgan v. Gay, 19 Wall. 8r, 83, 22 L. Ed. 100; Robertson v. Cease, 
97 U. S. 646, 651, 24 L. Ed. 1057; Railway Co. v. Newcom, 6 C. C. A. 
172, 173, 56 Fed. 951, 952 ; Railroad Co. v. Nichols, 29 C. C. A. 464, 
85 Fed. 869. The suit in hand is not a case of this class. There was 
no mistake or inadvertence in the pleading or proof; no lack of an 
issue regarding citizenship. The issue of the citizenship of Jeofïroy 
was squarely presented by the pleadings. It was settled by the stipu- 
lation of the parties, and the issue of law which it presented was neces- 
sarily decided by the court when it entered the decree. On the record 
at the final hearing below, therefore, the défendants were entitled to a 
decree dismissing the bill for want of jurisdiction upon an issue of fact 
that had been settled by the stipulation of the parties. On that record 
116 F.— 11 
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tbe défendants are entitied ' in* ihis court to a reversai of the decree 
ag^iûst them, and tp à directîbïi iôi the court bèlow to dismîss the bill 
tje^'jksé ii; had no juHsdictidn' ôf the contr^versy in, or of the parties 
tp>thf suit ït, does not sèeiri jp'robable that' this court has thé power 
to |3eri|iît' the çpmplainants to witHdraw, ,at this late day thç issue on 
which Ihfey hâve been defeatéd; aiid to mike â new and digèrent case, 
6f whichtliê circuit court ttiay acquire jurisdiction. But the gravity 
of the case, and thé obvîous inilibrtànce to ail the parties to this suit 
of reaching an end to this litigatidtt, plead with great force for the exer- 
cise of this power if it exista, whilè, on the other hand, it is certain that 
it shoùld nbt fce exerted ur^less the CQmplainants hâve çlearly estab- 
lished their right to a dècTeè on the mérits of this case, as well as the 
further fact that they hâve been gfuilty of no unreasonable delay in pre- 
senting their application to dismiss the troublesome défendant, and to 
make a new case, of which the dl'cuit court may obtain jurisdiction. 
In vieAv of this state of thé case, and to the end that, if possible, a just 
and Speedy conclusion oî tfes controversy may be reached, it has been 
thought wiseto examine the- équitable rights of the respective parties 
to this suit ih. the land which is the subjeCt of the controversy, as this 
record disclosesthem, aiid to state the conclusion of this court regard- 
ing them, and the reasons \vhich corltrol its opinion. ' ' ' 

The property irt dispute; consists of about 300 lots in Kansas City, 
in the state of Kansas. fhe time when the rights bf thé respective 
parties to this suit in this property becanle fixed was betweèn July ç>, 
1893, and Àùgu'St 12, 1893. During this time the Corbin Investment 
Company, a corporation, was the owner of 185 of the lots, and the title 
to them was of record in its name. Neàrly ail the remaining lots were 
ôwned by the. Realty Invéstrnént Company, another corporation, and 
thé title to them stood of retord in its hame, subject to a, mortgage for 
abôut $io,poô to the Kapsas City Safe Deposit & Savings Bank, a 
corporation. This bank Owned thè stock of the other two corpora- 
tions. On July 10, 1893, the bank, which was organized under the 
laws of the state of Missouri, mâide a gênerai assignment, under and 
in accordance with the laws of that state, to two assignées, who subse- 
quently resigiléd their tftlst and were succeeded by Howard M. 
Holden, one of the défendants in this suit. Between August 5, 1893, 
and AugUst 12, 1893, the défendant Archie E. Watson and 51 other 
creditors crf the bank, with knowledge of the previous assignment, 
attached thé lots in the state of Kansas as the real estate of the bank, 
on the ground that the bank was not a résident of that state. On 
April 27, 1898, the complainants Frederick G. Bonfils and three other 
crpditors of thé bank exhibited this bill in equity to avoid the attach- 
ménts, and subject the lots iii Kansas to a sale and disposition for 
the benefit pf ail the creditors of the bank, on the theory that the gên- 
erai assignment of July to, 1893, creâted a trust in this property in 
favôr of ail the Çffedîtors, which was superior in equity to the liens by 
attachment which thé défendants had fastened upon them at law under 
the statutes of Kansas. Thé ultimate question in the case is, did the 
gênerai assignment créate âny suçh trust that was superior in equity 
to the légal liens of the attàchments? ; 

Many and varidiis havé been thé prOceediiigs in and out of court 
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relating to the claims of thèse parties since August, 1893. Thèse pro- 
ceedings hâve been examined. They contain nothing which has avoid- 
ed or weakened the rights acquired in that month by the défendants 
through the levy of their attachments. 

In a suit in one of the courts of the state of Kansas, Howard M. 
Holden, who had been appointed successor of the assignées of the 
bank by a court of Missouri, procured a decree by default against the 
Realty Investment Company and the Corbin Investment Company to 
the effect that they held the title to the lots in controversy in trust for 
him; but that decree expressly provided that nothing therein should 
détermine any issues between Holden and the attaching creditors, and 
the suprême court of Kansas subsequently held in the same suit that 
Holden had no légal or équitable interest in the property as against 
those creditors. Watson v. Holden, 58 Kan. 657, 50 Pac. 883. 

Under section 532 of the Civil Code of Kansas (section 4631, Gen. 
St. Kan. 1889), a stranger to an attachment suit, whose property is 
levied upon as that of the défendant therein, may lawfully appear in 
that action and obtain a discharge of the property from the attach- 
ment, by a motion, on the ground that he is, and the défendant is not, 
the owner of it. Long v. Murphy, 2y Kan. 375, 381 ; Boot & Shoe 
Co. v. August, 51 Kan. 53, 57, 32 Pac. 635. The Realty Company 
and the Corbin Company appeared in the varions actions in the court 
of Kansas brought by the attaching creditors, and moved that court to 
discharge the attachments on the lots which stood in their names, re- 
spectively, on the ground that they were the respective owners thereof, 
and that the bank had no attachable interest therein, and that court 
denied their motions. While this décision does not render the ques- 
tion it determined res adjudicata (Watson v. Jackson, 24 Kan. 442 ; 
Sponenbarger v. Lemert, 23 Kan. 55), it was a judicial détermina- 
tion of a. question of which that court had jurisdiction ; and it is not 
only a persuasive décision of the question of law there involved, but it 
brings with it the presumption that, if there was any state of facts which 
would hâve warranted that décision, proof of that state of facts was 
made at the hearing of the motions. King v. McAndrews, 50 C. C. A. 
29, III Fed. 860, 866. The attachments, therefore, come to this court 
sustained by the conceded fact that they were issued on a lawful ground 
under the statutes of Kansas, and by the décision of the court of Kan- 
sas which issued tliem, in a judicial controversy before it between the 
attaching creditors and the two corporations that had the légal title 
to the lots, — a controversy of which that court had jurisdiction, and 
which the law required it to décide, — that the bank had an attachable 
interest in the lots when the attachments were levied. The contention 
of the complainants is that this conclusion was erroneous, because 
the bank had conveyed the property away by the gênerai assignment, 
and had created a trust in it for the benefit of ail the creditors of the 
bank before the attachments were made, so that no attachable inter- 
est remained in the bank. Do the facts of the case sustain this posi- 
tion? 

Some time in or prior to the year 1891 the bank devised the scheme 
of running the title to real estate upon which it foreclosed mortgages 
into the Realty Company, and of taking from it notes secured by mort- 
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gages iipon thîs real property to the amount that tHe former mort- 
gagors of it owed thé baiik. The net resuit of the exécution of this 
plan was that when the bank failed, in July, 1893, the Realty Com- 
pany owe<J it $330,000, a large part of which was partially secured by 
mortgages on real estaté which it ownèd, and it was insolvent. 'i'he 
bank, however, cari-ied thèse notes and the stock of the Realty Com- 
pany, which amounted to $100,000, among its assets at their par 
value. On September 25, 1891, the bank recovered a judgment in 
foreclosure against the lots in question in this suit for $90,445. Pur- 
suant to the schéma which has been described, it ran the title to 
this real ëstate into the Realty Company at the sale under this fore- 
closure in May, 1892, by means of bids at the sale, sherifï's deeds, 
and conveyances from those who had received them ; and the Realty 
Company gave its notes and a mortgage on this property to the 
bank for $81,000, thë aniount still due from the former mortgagor, 
although the lots were not worth more than $63,000. In May, 1893, 
the bank caused the Corbin Investment Company to be organized, 
took its stock of the par value of $100,000, and gave it crédit on the 
books of the bank to that amount. Thereupon at the request of the 
bank the Realty Company conveyed 185 of the lots in controversy 
to the Corbin Company. The Corbin Company checked $79,000 of 
its crédit over to the Realty Company, and the bank released the 185 
lots from the lien of its mortgage, and credited the check for $79,- 
000 which the Realty Comi^'ny turned over to it on the latter's mort- 
gage for $8i,0(bo, thereby ireducirig the debt secured by it to about 
$10,000.! 

If the batlk had been free from debt and from- the intention to con- 
tract debts, there wâs nothing in ail this which it might not lawfully 
hâve donc. Therë >vas nothing illégal or immoral in the transactions 
between the bank and thé Realty Company and the Corbin Company, 
as long as they alone werè considered. It was perfectly compétent for 
the bank tô cause its équitable interest in this property to be con- 
veyed to thé Realty Conipany, and to take the latter's notes and mort- 
gage for $81,000 therefoir, and that transaction vested in the Realty 
Company an impregnablë title to the land, and in the bank a perfect 
title to the notes and mortgage, as between themselveis. In the same 
way the conveyance of the 185 lots by the Realty Company to the 
Corbin Company was, ûhassailable by either of the three parties to it, 
because each obtainëd for that with which it parted the considération 
ît agreed to acc^pt, The Corbin Company delivered its stock to the 
bank for âh àgr^eed c^ëdit of $100,000. The Realty Company con- 
'veyed the lots for a chëck for $79,000 against this crédit, and the bank 
tredited $7^9,000 on thp n6tes and mortgage of the Realty Company in 
consideratipn of the késignftient. of this check. There was no fraud, 
deceit, misrepresèntatioh; or tiiisunderstanding concerning thèse trans- 
actions between thèse thrèe parties ; and the title to the 185 lots in the 
Corbin Company and to the remaining lots in the Realty Company 
was vested thereby, and made impregnablë to attack by either of them. 

But thèse transactions tal^e'on a différent hue when viewed from the 
standpoint of a creditor of thé bank. In 1 891 and 1892, after the judg- 
ment of foreclosure was rehdered, • and before the sale under it, the 
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bank was the actual and the apparent owner of an équitable interest 
in this property equal in value to the worth of the land. That interest 
was subject to attachment and exécution under the laws of Kansas. 
Shanks v. Simon, 57 Kan. 385, 391, 46 Pac. 774; Watson v. Holden, 
58 Kan. 657, 661, 50 Pac. 883. Every conveyance of lands made with 
intent to hinder, delay, or defraud creditors is voidable at their élection 
(i Gen. St. Kan. 1889, § 3162), and the fact that sherifï's deeds or 
other légal instruments are used to perpetrate the fraud is no bar to 
a redress of the injury it infîicts (Decker v. Decker, 108 N. Y. 128, 15 
N. E. 307). Now, while the scheme pursuant to which the title to 
thèse lots was vested in the Realty Company was legitimate and inno- 
cent so long as the three corporations alone were considered, it was a 
patent fraud upon both the existing and the subséquent creditors of 
the bank. It was so contrived as to defraud them in two ways : In 
the fîrst place, it tended to induce parties to become and to continue 
creditors of the bank by making it appear to them that the bank had 
bills receivable to the amount of over $300,000, which really had none 
of the valuable attributes of bills receivable, but simply represented the 
right of the bank to procure title to real estate of far less value by fore- 
closure. Carrying the worthless stock of the Realty Company among 
the assets of the bank at par had a like efïect, and this act throws a 
strong light on the intent which inspired the scheme. In the second 
place, it ran the équitable interest of the bank in the real estate subject 
to its foreclosures, which was open to the levies of its creditors, and 
which it was its right and its duty to turn into a légal title in itself, so 
that it would continue to be subject to their exécutions, into a third 
party, subject to a mortgage to itself, so that a créditer must avoid the 
conveyances and mortgages before he can realize the fuU benefit of his 
levy upon it. Why did not the bank take the title to its foreclosed 
real estate in its own name, refuse to take notes and mortgages upon 
it from third parties which really represented nothing but the right to 
foreclose new mortgages upon it, and tell the truth? The question is 
susceptible of but one true answer. It was because such a course 
would hâve preverited people from becoming or continuing its credit- 
ors, and would hâve subjected its land to the immédiate payment of 
its debts. The inévitable efifect of the scheme which the bank con- 
cocted and practiced was to deceive and defraud both the creditors 
which it then had, and those which it subsequently procured. The 
légal presumption is that it intended the necessary conséquences of its 
acts. This presumption is strengthened by the évidence which has 
been reviewed, and by more which points to the same conclusion, 
which we shall not stop to recite, until no doubt is left that the title 
to this property was vested in the Realty Company in the opération of 
a plan, and with the intent to deceive, hinder, and defraud the exist- 
ing and subséquent creditors of the bank ; and that is the conclusion 
of this court. The Realty Company, which acquired this title, and the 
Corbin Company, which succeeded to it, were aware of this scheme 
and purpose, and participated in their exécution. The resuit is that 
the sherifï's deeds and conveyances by which the équitable interest of 
the bank was transferred to the Realty Company, and the subséquent 
conveyance of the 185 lots to the Corbin Company, were voidable at 
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th^ élection pf the creditors of the bank, and that équitable interest 
wà'S attachàble and leviable at their suit, because the conveyances by 
whîçh it passed from the bànk to the other corporations were void- 
able for fraud in the face df,|heir attachments. 

In reacbing this conclusion, the objection of counsel for the com- 
plainants ttiat the fraud of tlîe bahk was not sufficiently pleaded by 
the défendants to permit it^ Considération has receivéd attention. 
But it must be overruled, IJëcause the answers contain ample notice 
that this fraud would be relied upon by the défendants, because many 
of the facts which disclôse it ivere stipulated intci the record, and be- 
cause in the pursuit of this inquiry (an inquiry whether or not this 
court should exercise its discrétion to permit the complainants to 
mend their hold) the salient facts which hâve been reviewed, and which 
go so far to show the merits of the défense, ought not to be ignored. 

The real estate was thefefore attachable in August, 1893, because 
the conveyances by which the interest of the bank had passed to the 
two realty companies, though valid between them, were void for 
fraud as against attaching creditors. The défendant creditors availed 
themselves of this fact àhd attached the property. Now, where is 
the superior equity of the complainants and of the other contract 
creditors, who made no attachments and took no steps to avoid thèse 
conveyances until they broUght this suit in 1898? They say that the 
gênerai assignment of July 10, 1893, created a trust in their favor 
prior and superior to the attachments. In discussing this contention, 
it will be conceded that the complainants hâve ail the rights, and that 
they may avail themselves of ail the equities, which vested in the 
original assignées. On July 10, 1893, when this assignment was made, 
the title to thèse lots had beën vested in the Realty Company and the 
Corbin Ihvestment Company by conveyances which the bank had 
caused to be made for considérations which it had agreed to accept, 
and which it had receivéd, and that title and those conveyances were 
valid and unassailable by either of those corporations. The realty 
companies owned the loté, and the bank owned their stock, and thé 
notes of one of them for âbout $10,000, secured by a mortgage on 
some of the lots. The bank made an assignment of ail of its property. 
What did that assignment convey? The answer does not seem diffi- 
cult. • It conveyed the stock of the corporations, the notes, and the 
mortgage ; but it did not convey the real estate, or any other interest 
in it than that evidenced by the notes, the mortgage, and the stock. 
Suppose the two realty companies had made an assignment of ail 
their property to another assignée at the same time that the assign- 
ment was made by the bank; tihe assignée of the latter companies 
would certainly hâve taken the lots, and the assignées of the bank 
would not, because the title to them was in those companies, and they 
alone could convey it. The fact that the bank alone assigned cannot 
change the resuit. It did not hâve, and therefore it could not and did 
nôt convey, the lots, or aoy interest in them that was not evidenced by 
the stock, the notes, and the mortgage which it held. 

It is conceded that the bank caused the two realty corporations to 
be organized for the purpose of handling its real estate through them, 
that it placed the title to it in their names, and that it was practically 
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the sole créditer and the sole stockholder of the two corporations. 
In view of thèse facts, counsel for the complainants persistently urge 
that the real estate was held by the two companies in trust for the 
bank, that the bank was the équitable owner of the land, and that 
its assignment conveyed this équitable ownership in trust for its 
creditors. The two corporations did undoubtedly hold the title to 
the land in trust for the bank, and the bank was in equity the owner of 
it; but how did they hold it in trust, and what were the terms that 
conditioned the équitable ownership of the bank? They held the 
land and its title in trust for the bank on the same terms and subject 
to the same rules of law that every corporation holds its property 
in trust for its creditors and stockholders, and on no other terms ; axid 
the bank had the same équitable ownership in this real estatë that 
the creditors and stockholders of any corporation hâve in its property, 
and no other. The évidence in this record is conclusive that thèse cor- 
porations agreed that the terms of the trust on which the two realty 
companies should hold the land for the bank were the terms which 
conditioned the légal relation of a corporation to its creditors and 
stockholders, and that they executed that agreement by issuing and 
delivering to the bank the notes and stock of the corporations, and 
by establishing between them and the bank the légal relation of cor- 
porations to their créditer and stockholder. There is no évidence that 
thèse corporations ever consented or agreed that the land should be 
held on any other terms or subject to any other trust, and, as the law 
and the relation of the two realty companies to their stockholder and 
créditer which thesê corporations purposely established make the 
terms of the trust on which it was held express and definite, no implied 
trust contradicting or varying those terms could hâve arisen. Where 
compétent parties advisedly agrée upon and express the terms of a trust 
on which property shall be held by some of them, and title to the 
property is changed accordingly, they are thereby estopped from 
claiming that an implied trust on difïerent terms arose from the trans- 
action, and as between them no such trust can be inferred. 

Nor could the bank disregard or ignore the existence of thèse realty 
corporations, and convey their title to this land. It is one thing to 
create a corporation, and another to dissolve it. It is one thing to 
vest title to property in a corporation. It is another to devest it. 
Any one may deed land to a corporation, but no one but the corpora- 
tion can reconvey it. At the time this assignment was made the title 
to thèse lots was in the realty corporations. The bank had no title to 
them, and no équitable interest in them, except that of a créditer and 
a stockholder of the corporations that held them. Its deed could net 
convey and its mortgage could net incumber the title to this land. 
The corporations which held it were existing entities, as distinct and 
separate from their stockholder and créditer as is one individual from 
another. They, and they alêne, had the pewer to sell, convey, mort- 
gage, and deal with the lots they held. The charters ef the corpora- 
tions and the law of the land denied their stockholder and créditer this 
privilège. The limit of its power was te convey the notes and the 
stock of the corporations which it owned. Insurance Co. v. Bohn, 12 
C. C. A. 531, 535, 65 Fed. 165, 169, 27 L. R. A. 614; Cook, Stocks 
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& S. § 663a; Çank V. Allen, 90 Fed. 545, 559, 560, 33 C. C. A. 169, 
175, 176; Riggs, V. Insurance Co., 125 N. Y. 7, 25 N. E. 1058, 10 
L. R. A. 684, 21 Am. St. Rep. 716; Van Allen v. Assessors, 3 Wall. 
573, 18 L,. Ed. 229; McCormick v. Insurance Co., 66 Cal. 361, 5 
Pac. 617; Phillips v. Insurance Co., 20 Ohio, 174, 184. 

The assignaient under which complainants assert their ^lleged equity 
was made in the state of Missouri, in accordance with the laws of that 
State. The stream cannot.rise higher than its source, and this assign- 
ment vested no better titlejn, and granted no greater power or rights 
to, the assip;nees in the state of Kansas than it gave them in the state 
of Missouri, pursuant to w.hose laws it was executed. Limekiller v. 
Railroad Co., 33 Kan. 83, 89, S Pac. 401, 52 Am. Rep. 523. An as- 
signaient at common law and under the statutes of Missouri does not 
vest in the assignée the rights of crédit ors to avoid the fraudulent con- 
veyances of the grantor. It conveys for the purpose of the trust 
what the assignor has, only, but nothing which he has transferred or 
caused to be transferred to others by conveyances that are good 
against him, but fraudulent as to his creditors. Harris v. Harris, 
25 Mo. Âpp. 496, 502; Roanv. Winn, 93 Mo. 503, 511, 4 S. W. 736. 

The sum of the whole matter îs that the équitable interest which the 
bank held in thèse lots in 1891 had in July and August, 1893, been 
vested in the Realty Company and the Corbin Company by convey- 
ances and transactions which were good against the bank and its as- 
signées (ZoU V. Soper, 75 Mo. 460; Jackman v. Robinson, 64 Mo. 
289; Merry v. Fremon, 44 Mo. 518; Harris v. Harris, 25 Mo. App. 
496; Roan V. Winn, 93 Mo. 503, 4 S. W. 736), bufe which were voidalale 
for fraud at the élection of the creditors of the bank. The assignment 
did not convey this équitable interest to the assignées through whom 
complainants assert their supposed equity, because the bank had already 
caused it to be transferred to the two realty companies. The convey- 
ances to thèse realty companies were voidable, not void. They were 
impregnable to attack by either of the three corporations. They were 
valid as to ail the creditors of the bank who did not seasonably elect 
and act to avoid them, but they were voidable for fraud by those who 
did 30 elect and act. Johnson v. Trust Co., 43 C. C. A. 458, 461, 104 
Fed. 174, 177. The attaching creditors elected to avoid them, and to 
fasten their liens upon this équitable interest of the bank in August, 
1893. The complainants hâve failed to convince that they hâve any 
'equity superior to thèse lawful liens, for two reasons : In the first 
place, they hâve no greater rights or power than the original assignées, 
and the original assignées had no greater rights or power than the 
bank. None of them ever had any right or power to avoid the fraud- 
ulent conveyances, and the attachments were as valid against the 
assignées and thèse complainants as they would hâve been against the 
bank if it had never made an assignment. In the second place, the 
fraudulent conveyances were not void, but voidable at the élection of 
each creditor. The attaching creditors elected to avoid them, and 
fastened their liens upon the property in July, 1893. After they had 
succeeded through a fierce litigation, that is s'till protracted, and about 
five years after the attachments were levied, the complainants disclosed 
their élection, by fîling this bill, to share in the proceeds of the property 
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which the attaching creditors had seized and held durlng ail this time. 
Lâches raises no equity superior to that which diligence créâtes. 

Many proceedings are portrayed in the record in this case, and nia.ny 
questions of law hâve been discussed in thé briefs of counsel, to which 
no référence has been made. They hâve ail been examined, but there 
is nothing in any of them which, in our opinion, will ever lead to a 
différent resuit from that at which we hâve arrived. Référence has 
been made to the salient facts and the controlling rules of law which 
must ultimately measure the rights of thèse parties, and, as there is 
no equity in the bill of the complainants, their application for leave 
to dismiss in the court below as to the défendant Jeofifroy, and to 
amend their record so that the circuit court may acquire jurisdiction, 
must be denied, and the bill must be dismissed. 

The decree below is accordingly reversed, the case is remanded 
to the circuit court, with directions to dismiss the bill for vyant of 
jurisdiction, and to make such orders and take such proceedings as 
will, as far as practicable, restore to the attaching creditors ail property 
which they hâve been prevented from receiving or hâve been deprived 
of by the proceedings of that court or its ofi&cers in this suit. And it 
is so ordered. 

CALDWELL, Circuit Judge (dissenting). The suprême court of 
the United States has divided parties, for pUrposes of jurisdiction in 
the fédéral courts, into formai, necessary, and indispensable. Shields 
v. Barrow, 17 How. 130, 15 L. Ed. 158; Alexander v. Horner, i 
McCrary, 634, Fed. Cas. No. 169. As thèse terms are defined by 
that court, Jeoffroy, the citizen of Oklahoma territory, was not an in- 
dispensable party in this case, and he mîght hâve been dismissed out 
of the suit, and the court would hâve had jurisdiction of the remaining 
parties and the subject-matter. It was error to proceed to a final de- 
cree while he remained a party to the record. But when it is made to 
appear, and is not disputed, that he no longer has any interest in the 
subject-matter, enters a disclaimer, and asks to be dismissed out of the 
suit, and the plaintifïs in the suit join in that motion, this court ought 
to grant the motion, or disregard the technical error and proceed to 
a décision of the cause on its merits. The cause ought not be reversed 
and remanded for that now mère formai error, and the parties be 
compelled to bring the case hère a second time for a décision on its 
merits. On the merits, the bill ought to be dismissed for want of 
equity. 
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(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 824. 

1. ÇONTBACT FOR RAILROAD CONSTKUCTION — ACTION TO RECOVER FOR ExTRA 

WoKK — Effect of Provision Makino Engineer Arbitbh. 

In an action to recover for extra worls done in the construction of 
a railroad under a contract whicli made the engineer arbiter of ail 
dlfCerences between the parties, and hls décision conclusive upon every 
question relative to the exécution of the contract and the priée to be 

T 1. See Oontracts, vol. 11, Cent. Dig. §§ 1300, 1310, 1315. 
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paldfor such workasthat suedfor, an allowance by him for such work 
is essential tb reeoveryi ùnléss ttie proof shows that, in disapproving 
the claim or wlthhblding allowance of It, he acted through fraud, col- 
lusion, or such grpss mletake as to 4mply bad faith, or failed to exer- 
) clse an honest 4u<Jgnjent; and a charge which f ails to instruct the jury 
as to thè effect of such provision of the contract Is erroneous. 
a. Sàue— EvibBNça of Valub qv Wohk. 

In an action to reobver under a contract for construeting a rallroad 
grade, for work not speclfled thereln, consistlng In part of: extra grading 
alleged to hâve been, rçqulred by the engineer, évidence, of the eost of 
such work tp the plalntlff, but which does not show the amount of such 
grading or Its value ineasured by the tenus of the contract, Is not ad- 
missible as primary évidence to establisih the measure of llability under 
the contract, which flxed prlces for such work. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The K. SJ. McMath Survcylng Company, défendant in error and plalntlff 
below (for brevlty hereinàfter called the MoMath Company, or the plalntiffl), 
recoveréd Judgment agalnst the North American Rallway Construction Com- 
pany, a, corporation, plaintiffiin error and défendant below (for brevlty here- 
inàfter called the Nortii American Company, or the défendant), upon a 
déclaration in assumpslt for an alleged balance due for work performed 
under a rallway gradling contract, wBéréln the McMath Company Is desig- 
nated as party of the flrst part, or "contractor," and the North American 
Company as party of the second part, or "company." The claim in con- 
troversy Is for alleged extf a grading and movlng track material from the 
rlght of way, for which npiestimate or certlflcate as extra work was given 
to the contracter by the engineer of the North American Company; and in 
référence thereto, beslde the provision tbW ail work must be performed 
"to the satisfaction and accéptance of" such engineer, the contract flxed 
the compensation "for ail grading and dltchlng, elther on private right of 
way or puWlc highways," at 17^ cents per oubiç yard, and "for ail clearing 
and grubblug the whole length of the rlght of way" $200 (which was certifled 
and pàld); and the contract further speclfled: "The alignment and adjust- 
méht of the gradés of road may be changed "sWienever the engineer may con- 
slda: It necessiary or expédient, It being understood that no claim will be 
made or allowed for damages or Incrçase of prlces in conséquence of such 
change," "Measurements of quantifies of excavation wUl In ail cases be 
made from the cuts or pitsîrom which it Is taken, except when the surface 
of tiiè pità âré too Irregular for makiug correct measurements in that way. 
In such casîBS the quanti tJea may be measured in the embankment, the engi- 
neer making a falr allowabce for shrinkage and compression, which allow- 
ance shall in no case exceed ten per cent." And that payments for the 
work shàll be made by the second party upon the certlflcates of its engineer 
"that the 'work contemplated to be done under the contract bas been fully 
completed." The contract also expressly provides as follows: "That sald 
work shalï In ail particnlara be màde to conform to the proflle spécifications 
and directions of the engineer in charge of the work, by whos© measïire- 
ments and calculatlons the quantlties and amounta of the several klnds of 
work performed under this contract shall be determlned, and who shall 
hâve fuU power to reject çnd condemn ail work which in hls opinion does 
not confôrm to the spirlt 6t this agreemeot, and shall décide every question 
which may or can arise between the parties relative: to the exécution there- 
of, and hls décision shall be concluslve and blnding upon both parties hereto." 
Àâd In a subséquent clause as follows: "For the purpose of avoiding ail 
cause of dlftérenoÈ or dispute between the parties to this contract relative 
to Its true Intent and meantog, and for the purpose of adjustlng in an 
amlcable aianner any différence that may or can arIse relative thereto, it Is 
mutually undeWtood and agreed as follows, to wit: Plrst. The party of 
the second part héreby agreeé to procure and furnish the rlght of way, sald 
party of the second ^art reservlng the rlght at any tlme to change the loca- 
tton of the nne and the establishment of the grades préviens to any grad- 
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"ing belng done; and it Is hereby mutually agreed that no extra charge wlll 
be claimed or allowed on account of sucU changes in the Une of grades, the 
priées herein mentioned being consldered as full compensation for the va- 
rions liinds of work agreed to be performed. Second. Whenever work is 
required to be done which is not now contemplated or covered by the priées 
herein mentioned, the emgineer shall flx such priées for the work as he 
shall consider just and équitable, and said parties shall abide by sucli 
priées provlding the party of the first part enter upon and commence such 
work with the full knowledge of the priées so fixed by the engincer. But, 
if the party of the flrst part décline executing the work at the priées flxed 
by the engineer, then the, party of the second part may enter Into contract 
with any other person or persons for its exécution, the same as if this con- 
tract had neyer existed. And if extra work or work not provlded for in 
this contract is performed by the contractor without protest or notice in 
writing to the engineer, before such priées shall hâve been fixed for such 
work, then the engineer shall estimate the same at such priées as he shall 
deem just and reasouable, and his décision shall be final, and the contractor 
shall accept of such priées in full satisfaction of his demands against the 
party of the second part for said extra work. But nothing shall be deemed 
extra work that can be measured and estimated under the terms of this 
contract." 

Payments were made for ail work certified by the engineer, and the 
déclaration contains the common counts, and a spécial count, whieh thus 
States the claim in question: "And the plaintiS avers that, after the per- 
formance of ail parts by it to be perf onned in and about the eompletion of 
the work as provided in the agi'eement aforesaid, the said engineer in 
charge of said work, to wit, Charles Powers, instead of giving the plaintifif 
a certificate or estimate of ail the work done by the plaintilï in the per- 
formance of said agreement, and under the orders and direction of said 
défendant, by and through Its said officers, the said engineer did refuse to 
give a full and complète and final estimate of ail the work done, and that 
the said engineer gave only a partial estimate, to wit: For clearing and 
grubbihg according to the priées mentioned in the agreement, $200; grading 
from station 20-203, $3,052.49; cast-iron pipe hauled and laid, $326.47; and 
dId refuse upon eompletion of said work, as aforesaid, to give any further 
or other estimate of work done, although the same had been done under his 
order and direction and to his satisfaction; and that there had been done 
other work under said agreement above mentioned, and also other work 
done by the said plaintifl under the order and direction of said défendant, 
whieh the said engineer negleeted or refused to give any other or further 
estimate therein, as provided by said agreement he should do. And the 
plaintiff further avers that by and through its duly authorized offlcers, 
agents, and attomeys it has endeavored, during the last four months, to meet 
said engineer, and go over the several Items claimed by the plaintiff to 
hâve been done, and to get his décision and estimate thcrefor; that the 
plaintifif fumished the défendant at its ofiiee In Chicago, and also Its attor- 
ney representing It, a complète itemized statement of ail the work done, 
and requested Its engineer to go over the same, but that said engineer 
and said défendant company negleeted, and still refuses and did refuse, at 
the time of the commencement of this suit, to cause sgJd engineer to go 
over the items of work, labor, material, and extras furnished, as above set 
forth, by the said plaintiff to the said défendant, and the plaintiff is un- 
able to get any settlement, or any décision from said défendant or from 
said engineer, upon any of the Items claimed by the said plaintiff. This 
plahitifE further avers that the said agreement in writing has been violated 
and broken by the said défendant in many particulars, to wit, that the 
said défendant did not fumish to this plaintifif the right of way so as to 
p«mlt it to carry on the work unlnterruptedly, as provided by said agree- 
ment; that It has negleeted from tlme to time to fumish this plaintifif with 
estimâtes of work done, and to consider or make any allowance for the 
extra work ordered by the said défendant through Its duly authorized offl- 
cers, agents, and whlch extra work, materials, and labor was furnished by 
this plaintiff In accordance with the said order and request." 
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The only tesHmony offered on the part of the plaintiff to show th« 
performaace and value of extra w(>rk Is that of Williaip Olancy, Its super- 
inteudent who states instances of dlsagreement witti the engineer during 
the progress of the work, change of grade after work had been performed, 
and Interférences whereby much extra \york and expense was required of 
the contractor. He.says: "I kept a mémorandum of that extra work. I 
kept track of It bj^ keeplng a force rejport of the teams and men that worked 
on it each day; the amount of ttae expended In morlng the material and 
doing the extra work that Mr. Powers [the engineer] was making me do;" 
and that "Powers dld not flx a prlce for that or for any of the extras; 
not a Word was sald about It." Under varions objections on behalf of 
défendant to the competency and sufflciency of the proof, the wltness gave 
an itemized statement of date, place, and tlme of teams and men employed 
on the work deSlgnated by hlm as "extra," and the expense Incurred by 
the plalnOtt therefor, wlth "no profit flgured In" but "actually what we 
pald," à|ld "the falr cash market value." No proof was oflEered to show 
the actual, amount of work so performed or other measure of Its value. 

Charles G. Powet'S was the engineer of the défendant, deslgnated by the 
contract to estimate and certlfy the work, and the testlmony sliows that 
he acted as such, and made estimâtes and allowances for work performed 
whlch included extra allowances for certain changes In grade or alignment 
He testlfies, In substance, that he so estlmated and allowed ail of the plain- 
tlff's work, and to tho best of hls ability passed upon ail Items "fairly and 
eonscientiôusiy." No spécifie clalm for the charges la controversy was pre- 
sented or made to the engineer during the progress of the work, nor pre- 
sented to or dlscussed wlth hlm at any tlme on the part of the plaintiff, 
and no "protest or notice In wrltlng to the engineer" appears in évidence. 
The wltness Clancy récites changes ordered by the engineer which caused 
extra work,— Imputlng such changes to mlstake or vacillation on the part 
of the engineer, — ^and oral complalnts and protests for expense so incurred. 
He says: The engineer "dld not furnlsh us wlth an, estimate at any time 
of the extra amount of cublc yards we had changea and moved about 
Every tlme he wanted me to do it I demiirred, and gave hlm the same 
reasona. I tpld hlm It was costing the North American Company or some 
Company a gopd'deal of money the way he was carrylng on the work." The 
cinly testlmofiy , Indlcatlng effort on behalf of the plalntlfC to hâve the engi- 
neer pass up6ii the clalm for extras appears In a gênerai remark of this 
wltness: "I seen Mr. Powers, and asked hlm for the estimate, and hls 
answers to me Was that he was so bugy;" and "I suppose three or four 
différent tlmes I asked Mm for an estimate," but "never got one"; and be- 
fore brlnglng suit InefCecttial attempts appear to hâve been made by Mr. 
Eoberts, attorney for the plaintiff, to reach the engineer. 

At the close of the testlmony the défendant moved for instructions to 
flnd In Its favor, excepted to the déniai of such motion, and further ex- 
cepted to each of the followlng Instructions given by the court in submit- 
ttng the case to the Jury: 

"The court instructs the jury, as matter of law, that the issues of fact 
that you are to détermine in this case are vhether the plaintiff Is entitled 
to récover from, the défendant the value of certain extra work whlch is al- 
légea to bave been done by the plaintiff for the défendant In the comple- 
■tion of the work tinder the contract In question. 

"You are Ihsiructed as matter of law that where the contract does not 
flx the amount of mpney to be allowed for any extra work or labor or 
material furnished by the plaintiff, If you find from the évidence there was 
siich extra w«Pk, labor, and material furnished; or the prlce thereof has 
not been flx:ed fey ftny person dlrected to fix It under the contract, then the 
plaintiff Is entitled to recover from the défendant for such extra work, labor, 
and material, If you find any were so furnished as aforesaid, the falr, cash, 
reasonable value of such work, labor, and material, If any, at the Orne the 
same werë furnished to the défendant, as provided by the terms of the 
contract In question. 

"The court further Instructs the Jury that If you find from the évidence 
in thià casé that the defenplant's engineer mentloned In the contract falled 
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or refnsed to glve estimâtes or certificates of work or labor done in tlie mari- 
ner as speclfled irl the contract, or did refuse to give any final estimâtes or 
certificates, tlien you liave the right to con&ider tliat tliat part o£ the con- 
tract is waived hy the défendant, as it is made for its beneflt, and the 
plaintifC will not be bound thereby. 

"The court Instructs the jury as matter of law that if you flnd from 
the évidence that the englneer mentioned In the contract hère in évidence, 
by reason of hîs neglect, his mistakes, or his incompétence, caused the 
plaintifC to do a large amount of extra work, not specified. in the contract 
or the spécifications and profiles made a part thereof, and did refuse to 
allow the plaintiff anything therefor, then the jurj' will further consider 
whethCT such conduct upon the part o£ the engineer was in such willful 
disregard of duty as amounts to a fraud upon the plaintiff; and, if you find 
from thé évidence that said engineer did act wiUfuUy and in fraud of the 
said plaintiff under said contract, then the plaintiff should be allowed to 
recover for whatever extras you flnd from the évidence it bas furnlshed, 
according to the reasonable value thereof, as heretofore instructed, unless 
the same bas already been paid for under the terms of the contract." 

Error is assigned (1) for admitting the testimony of the cost of alleged 
extra work; (2) and (3) for déniai of motions to instruct the jury to flnd for 
the défendant; (4) for the instructions given to the jury; (5) for overruling 
defendant's motion in arrest of judgment for alleged Insufticiency of the 
déclaration; (6) for entering judgment on the verdict. 

Frank B. Draper, for plaintiff in error. 
Jesse E. Roberts, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and SEAMAN, 
District JudgeJ 

SEAMAN, District Judge (after stating the facts as above). On 
this record it is obvious that the case on the part of the plaintifï was 
presented below upon the theory of its right to recover for work 
performed under the contract in suit, when the work was beyond the 
spécifications, or classified as "extra," on proof of such fact and 
of neglect or refusai on the part of the engineer named in the con- 
tract for that purpose to estimate and certify such work for allow- 
ance, and this view appears to hâve been adopted by the trial court 
in the instructions to the jury. As the court held and further in- 
structed the jury that "from the évidence there can be no recovery 
except under the contract and the terms" thereof, the judgment rests 
primarily upon the interprétation so adopted of the contract pro- 
visions ; and the assignments of error, aside from the first, raise the 
question: What efifect is to be given the contract provisions which 
make the engineer of the North American Company the umpire be- 
tween the parties of matters respecting performance of and allow- 
ance under the contract ? Thèse varions provisions are unmistaka- 
ble in this : that the engineer was so named "for the purpose of 
avoiding ail cause of diiïerence between the parties to this contract 
relative to its true intent and meaning," and "for the purpose of 
adjusting in an amicable manner any différence" arising thereunder; 
that he was to décide every question arising "relative to the exécu- 
tion thereof," and that "his décision shall be conclusive and bind- 
ing upon both parties"; that he was to fîx ail priées for work not 
covered by contract priées, or, when "performed by the contracter 
without protest or notice in writing to the engineer before such 
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prifte^ s|i£il,l lîiave been fixed for such work, theti the engineer shall 
estimaiteitheiS^meatsuch priées ^s he shall deem just and reasona- 
ble, and his décision shall be final"; and that his estimâtes and cer- 
tificates were made conditions précèdent to liability on the part of 
the North American Company îoi^ performance or allowance. With 
an arbiter of disputes so constituted by agreemient of the parties and 
the dispute involved in this suit plainly within such agreement, the 
gênerai doctrine governing the case is well settled for this jurisdic- 
tion, and the citations which are submitted as authority for a différ- 
ent rule are not applicable.; In Cra!né Elevator Co. v. Clark, 53 U. 
S. App. 263, 26 C. C. À. 100, 80 Fed. 705, this court passed upon the 
question in référence to a provision in a building contract, made 
in Illiinois, which is mentioned in t'he opinion as orie making the 
architect "the arbiter of disputes between the parties," and Judge 
Jenkins, sç^aking for th<e çpurt, cites the cases in the suprême court 
of the Uniteâ States, ajnd thus sûmmarizes the doctrine thereby es- 
tablished : "That, with respect to the subject-matter submitted to 
the umpire, his détermination iS final and conclusive; that it may 
be impeached only for fi-âud, collusion, or such gross mistake as 
would necessarily imply bad faith, or for a failure to exercise an 
honest judgment." The authorities. in Illinois are also cited as in 
accord with such rule. ; In the leading case of Railroad Co. v. March, 
114 U. S. 549, 5 Sup. Ct. 1035, 29 L. Ed. 25s, and in Railroad Co. v. 
Price, 138 U. S. 185, II Sup. Ct. 290, 34 Lr. Ed. 917, the engineer 
of one of the contracting parties was named umpire as in the prés- 
ent case; and for fiirther exemplification see Mundy v. Railroad Co., 
31 U. S. App. 666, 14 C. C. A. 583, 67 Fed. 633, and 11 Rose, 
Notes U. S. Rep. I099. The doctrine thus stated excludes recovery 
for the alleged extra work in suit, in the absence of allowance by 
the engineer, unless the proof further establishes cbnduct on the part 
of the engineer amounting to fraud in disapproving the claim or with- 
holding allowance. 

Passing the questions raised as tO' the sufficiency of either déclara- 
tion or testimony to support the verdict and judgment, we are of 
opinion that error is well assigned upon the instructions to the jury, 
which not only fail to observe the rule thus governing the subject 
of controversy in either proposition, but are inconsistent with it, 
both in général theory and in substance. The several instructions 
to the jury were substantially as follows : (i) That the issue of fact 
to be determined was whether the plaintifï was entitled to recover 
the value of alleged extra work performed under the contract; (2) 
that "when the contract does not fix the amount of money to be 
allowed for any extra work," if the jury find from the évidence "there 
was such extra wtitk," "or the price thereof has not been fixed by 
any person dîrected to fix it under the contract, theii the plaintiff 
was entitled tO recover" therefor "the fair, cash, reasonable value" 
of such work; (3) that if the jury find from the évidence "that the 
defendant's engineer, mentioned in the contract, failed or reîused to 
give estimâtes or certificates of work" performed, or refused a final 
certificate, they were then authorized "to consider that part of the 
contract waived by the défendant, as it is made for its benefit, and 
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the plaintiff will not be bound thereby" ; (4) that if the jury find from 
the évidence that the engineer, "by reason of .his neglect, his mis- 
takes, or his incompetency, caused the plaintiff to do a large amount 
of extra work," and "did refuse to allow the plaintiff anything there^ 
for, then the jiuy will further consider whether such conduct" was 
"such willful disregard of duty as amounts to a fraud upon the plain- 
tiff," and, so finding, "the plaintiff should be allowed to recover for 
whatever extras" were fumished, "according to the reasonable value 
thereof," if unpaid, "under the terms of the contract." 

The jury were not instructed in référence to the nature and effect 
of the contract terms whereby the engineer was made the umpire to 
détermine, primarily at least, the issues of fact, whether the work in 
suit was extra and what was reasonable compensation in such case; 
and the instructions which were given neither explain the narrow 
issue which thus remained open to controversy between the par- 
ties, nor define such issue in conformity with the doctrine applicable 
thereto. With that doctrine in mind the infirmity of the instruc- 
tions is manifest without further comment, and the fourth assignment 
of error must be sustained accordingly. ■ 

The fifth assignment îs based upon the defendant's motion in ar- 
rest of judgment for insufHciency ofthe déclaration. Upon the au- 
thority of Elevator Co. v. Clark, supra, and the Illinois cases dted, 
it is UnnecesSary to détermine the sufficiency of the allégations in the 
spécial count to admit proof tehding to absolve the plaintiff from 
complianc^ with the condition précèdent of the contract, as the 
proof is there authorized undet the common counts; and the com- 
mon counts of this déclaration justify the order overruling the motion 
in arrest of judgment, although a différent view was adopted by the 
trial court in the instructions. The errors assigned in various forms 
for insufficiency of évidence under the contract do not call for décision 
at this time, as the judgment must be reversed for the erroneous 
rule adopted, and in the event of a new trial the doctrine to be ap- 
plied to such case as, may be presented is sufficiently indicated in the 
opinion thereUpon. In référence to the fîrst assignment based on the 
admission of testimony which tends only to show the cost of the 
work in controversy, and at the utmost that reasonable rates were 
named for men and teams uséd therein, no other évidence was offered 
to show the actual amount of work so perfornied, or its value, meas- 
ured by the terms of tbe contract or otherwise. If admissible for 
any purpose, it is plain that this testimony was pot primary évidence 
of therneasure of liability under the contract, in any view, and the 
objection adcordingly is well founded. 

For the reasons stated the judgment is reversed, and the case re- 
manded, vrith direction to aWard a new trial. 
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WESTERN HARDWARE & MFG. 00. v. BANCR0FT-CHARN1.BY 

STEEL 00. 

(Circuit Court of Appeals, Seventb Circuit May 6, 1902.) 

^' ' No;=:822; ,„■ 

1. Construction dit Ûontracts— Sale or Manctactueb or Goods— Situation 
OF Parties. 

Plaintiff and défendant entered' Into côntracts by T?hicli plaintiff 
agreed to buy, atfd défendant to sell and deliver, certain quantities of 
round and angle ivon, to be dellvered from time to time as specifled by 
SlaintifC, but ail prlor to a flxed date. The contraets contaiued a pro- 
vision that défendant should not be llable for any loss or damage aris- 
Ing from nonfulflllment by reasoïi of fire, strikea, etc., and a further and 
sépara te provision that "the sellera are pérmitted, If they désire, to 
trangf^ this cqntraçt to any mafljufacturers of reputable staiidlng." De- 
f endaQt wps the ôwner of an iron-mill, and Its business was the manu- 
(acttire of iron such as that cOiVered by the contraets. Séld, that the 
contraets were to be construed Wlth t«ference to such knpwn facts, and 
were contractS' for the manufacture and sale of goods, and not merely 
of bargaln and sale; that, on the destruction of défendants mill by 
flre before the contracte Ijad been fuUy peffornied, It was absolved un- 
der thelr terms from futther performance, and wàs not required to pur- 
cbase thé Iron elsewhere, or to transifér the contraets. 

In Errorto the Circuit Court pi tèe United States for the Northern 
Division of the Northern District ;C^ Illinois. 

Frank M.Hoyt and Chas. E. Kremer, for plaintiff in error. 
Charles !S. Babcock, for défendant in error. 

Befpre JÊNKINS and GROSSCUP. Circuit Judges, and BUNN, 
District Judge. ; 

BUNN, District îjûdge. TWs aption was brought by plaintiff in 
error to recôver datnages for the breaçh of three certain contraets in 
writing, in the alleged faîlûre of the défendant in error to deliver cer- 
tkjh iron as therejn agreed'. The niâking of the contraets and the 
faîlurè to deliver are admittèd, bût the défendant in error allèges as 
défense, under a certain provision pf the contraets, the destruction 
of its mill in Chicago by fi^e where it was contemplated by the con- 
traets the iron should bie nianufaetùred. The case was tried by the 
court writhout a, jury, and a finding of facts and conclusions of law 
fendèred by the cptart in f?ivor of the défendant in error. On Jan- 
ûâry. 30 and Febni^ry 3,' 1899, the çiaintiff and défendant below en- 
tered iilto three sepâràtè wi-itten àgré^ernents cpyering the purchase 
and sale of certain rpunds and angles : pf, iron. T^^ rounds covered 
26b tons of J^-irich rounds, mill lerigtljs,.at $i.iS per hùndred pounds. 
The angle contraets covered 500 tons ôf angles of three différent 
sizes, at $1.10 per 100 pounds. 

The provisions of the contraets, so far as they are material to the 
considération of the case, are as follows : 

Bancroft-Charnmey Steel Company agrées to sell, and the West- 
ern Hardware Manufacturing Company of Milwaukee agrées to buy, 
the foUowing goods, at the priées and upon the terms named there- 
in; ail goods to be delivered free on board cars at Chicago; ail 
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goods to be specified for two weeks before shipment (this provision, 
however, had relation to angle contracts only) ; ail goods to be ship- 
ped prior to June 30, 1899, the exception below permitting. 

Exceptions: Seller shall not be liable for any loss or damage 
arising from nonfulfiUment of the contracts by reason of fire, strikes, 
manuïacturing contingencies, or any cause beyond their control. 
The sellers are permitted, if they désire, to transfer this contract to 
any manufacturers of reputable standing. 

Thèse, we think, are ail the provisions of the contracts that bear 
upon the questions at issue. The court found ail thèse facts, and 
further found that, after the making of the contracts and on or about 
April 15, 1900, the défendant consolidated, under the laws of the 
State of Illinois, with the Garden City Wire & Spring Company; 
that thereafter the contracts in question, in so far as they were car- 
ried out, were executed by the last-named corporation ; that the de- 
fendant Company, at the time of making contracts and thenceforth 
to its consolidation with the Garden City Wire & Spring Company, 
owned and occupied but one mill, and the last-named company ac- 
quired the mill by the consolidation, and it was the only mill owned 
by the last-named corporation capable of, and fitted for, the manu- 
facture of the goods described in the contracts, and that such mill 
had a capacity suflficient to hâve executed the contracts had it not 
burned, but that said mill was destroyed by fire on May 19, 1899; 
that by such fire the défendant and its successor, the Garden City 
Wire & Spring Company, were prevented from manufacturing any 
more goods as provided in the contracts, and immediately notifîed 
plaintiff of the fîre, and cànceled the contracts ; that said consolidated 
company immediately proceeded to rebuild the mill, but that the 
same was not finished until the April following, and could not hâve 
been finished by June 30, 1899, which was the time fîxed by the par- 
ties for the completion of the contracts to deliver. The court found 
as a conclusion of law that the contracts were contracts for the man- 
ufacture of goods, and not for bargain and sale, and that the défend- 
ant was not bound to purchase the goods elsewhere for delivery to 
the plaintifï, nor obliged to order the same manufactured elsewhere, 
and that the happening of the fîre was a contingency which, under 
the terms of the contracts, absolved the. défendant from further per- 
formance. The évidence shows that goods were being continuously 
ordered by the plaintifï and manufactured and delivered by the de- 
fendant from thé time of the making of the contracts to the destruc- 
tion of the deferidant's mill, but that only a portion of the goods con- 
tracted for were ever, delivered. 

The case turns ûpon the proper construction to be given to the 
contracts, — ^whether they were executory contracts of bargain ànd 
sale merely, or were contracts for manufacture and sale, as found 
by the court. To give proper construction to the contracts, it is 
évident that the court should look to ail their provisions, as wdl as 
the situation of the parties, at the time of their making, in case of 
any doubt. If we were to look only to the opening clause of the 
contracts, whereby the défendant company agrées to sell and the 
plaintifï agrées to buy, it would no doubt appear to be a simple case 
ne p.— 12 



178 ,,;!:) .r'î'i:.-' y:i '. lieiPupERAL reporter. , .. , 

of «leçi^ojryjbargaki and:SfJe. But when we look, to the other 
provisipfiç ,pf;,the contraets, and to the situation of the parties, it 
would just as/dearly and rtioi-e :C,onclusively appear that the contracts 
were jCcnfraçtSi for manutactm^e . a»nd delivery upon spécifie orders 
made froiii tipiç to time by ! the jplaintiff. Doyle v. Teas, 4 Scam. 
202; Wilsbn V. Roots, 119 lU. 379, 10 N. E. 204. The défendant 
had an iron-miU ïn Chicago fq^, the manufacture of the kind of iron 
rounds and angles called for by the contracts. That was its busi- 
ness. It was not engaged in thts commercial business of buying and 
seUing iron. It had no place ol 'business for such a purpose. Thèse 
facts were Içnoywi to both partie?, and the contracts were made with 
référence tp that situation. The iron, called, for must be manufac- 
tured and could not be had in the Qpen market. The contracts pro- 
vided that, in case of being prçvepted by fire, the défendant should 
not be liable upon the contracts. Tîais provision would hâve a much 
more rational application to pérsons engaged in the manufacture of 
the iron to order than tp a person simply engaged in the business 
of buying and; àçlling. If, the goods were not to be manufactured, 
but could be had in the op^en market, there would be no great call 
for such an exemption of liabilîty ia the coptracts. But, in case of 
destruction ^ ^e of itS; hiill where it was contemplated the iron 
should l?e 'manufactured, such a provision would be quite pertinent 
aiifi , applicable. Then the last provision in the contracts seems quite 
significapt ûpQîiithis question, that thç sellers were permitted, if they 
desiirecî,, t;o ti^ansfer the contracts, toany manufactiurer of reputable 
standing. Tlnis provision is whojly indepeiident of the one contain- 
ing èxerajîtïon from liability on açxjount pf fire or other contingency 
preven^ing aîfulfipment of the contracts, and tends quite conclusively 
tp show : that it jTvas contemplated that the goods should be manu- 
factured to prder at: thç defendant's mill. It is contended by the 
appellant,that,,in the event of inability to fulfiU the contracts on ac- 
coupt oif fire pr other inévitable .contingency, it was the duty of the 
seller to trajisfer the contracts to some other manufacturer. But 
we do not so understand this clause. It is a mère option or privilège 
given in any case whether any suçh contipgency oeciu-red or not, and 
is ; quite inçlependent of the provision against liability. on account of 
destruction- by fire. Sudi a provision as this in a contract is en- 
tirely reaspi?able,,is,withinjthe,pr<^yinpe of the parties to make, and 
shpuld reçelye a reasonab|e «onstj^fiption to eflfect.the purpose intended. 
If any authôrity was required for this rule, the following, précédents 
see)tn qiiite s;iiffiçient: ÀUen; v., Qjiann, 80 lU, App. 547; McDon- 




rj,!we think; the conçli;si,onâ"oï,law fpund by the court below fuUy 
sustained by t^e findings pf faiçt, and that thîe judgmeot shojild be 
aifSnned. Jvf^gment amrmeâ , açoordingly . Affir^"^^ 
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WESTERN DREDGING & IMPROVEMENT CO. T. HELDMAIER. 

(Circuit CJourt of Appeals, Seventh Circuit. May 6, 1902.) 

No. 808. 

1. Bill of Exceptions— Allowance aftek Tebm— Power ot Judge. 

Under the ruie laid down by the suprême court, a judge cannot allow 
a bill of exceptions after tbe term unless the time bas been extended 
by order or rule of court, except under extraordinary circumstances; but 
be is not absolutely witbout power to do so, and the rule Is not so rlgid 
tbat it must be applled in cases where It would worli injustice, and 
the party presentiug the bUl bas been without fault. 

% Samb. 

A cause was tried before a judge of another district, specially as- 
signed. Timji'Was allowed after the term for the settling of a blU of 
exceptions, during whieh the bill was prepared and agreed to by counsel 
for both parties. At the expiration of the time allowed tbe trial judge 
was absent from the circuit, and under such circumstances the bill was 
presented to tbe judge of the district, who slgned it and ordered it 
filed. It was afterward suppressed by tbe circuit court of appeals on 
tbe ground that under tbe statute it could only be allowed by the 
trial judge. Such trial judge, sitting again in the district by asslgn- 
ment, at a subséquent term allowed and signed the same bill nimc pro 
tune as of the date of the former allowance. iHeW, that bis action was 
proper, and the plaintiff In error would be allowed to refile the bill as 
80 certlfled In the ch-cult court of appeals by a nunc pro tune order. 

In error to the Circuit Court of the United States for the Northern 
District of Illinois. 

On Motion for Leave to Refile Bill of Exceptions. 

Tbis cause was tried February 8, 1901, before the district judge of the 
United States for the Eastern district of Wlsconsin, preslding by asslgn- 
ment in the circuit court of the United States for the Northern district of 
Illinois, and to a jury, resulting in a verdict for the défendant by direction 
of the court. On the same day, a motion for a new trial being overruled, 
judgment was entered In favor of the défendant, and the plalntifC was al- 
lowed sixty days to préparé and présent bis bill of exceptions. The time for 
that purpose was extended by stipulation of the parties from time to 
time until June 17, 1901, wben a furtber stipulation was made grantlng 
a furtber extension of ten days from that date, and an order on that stipu- 
lation entered accordingly. On June 27, 1901, the plaintiff flled In court Its 
bill of exceptions, whicb was marked "O. K." by counsel for both parties. 
The district judge of the United States for the Northern district of Illinois 
then preslding in the circuit attached to the blU of exceptions and signed this 
certiflcate: "And forasmuch as the matters above set forth do not fully 
appear of record, the plaintiff tenders this bis abstract of record and bUl Of 
exceptions, and prays that the same may be signed and sealed by the 
judge of this court pursuant to tbe rules thereof, which certiflcate Is (In 
the absence of the trial judge, Hon. William H. Seaman, from the circuit) 
accordingly made and herewith attached this 27th day of June, A. D. 1901." 
The record, Including such bill of exceptions, was remltted to this court In 
the returû to the writ of error, and at the last session of this court, upon 
the motion of the défendant In error, the document purportlng to be a 
bill of exceptions was, on October 15, 1901, suppressed; this court holding 
that absence from the circuit was not a disabllity under section 953, Rev. 
St., as amended by the act of June 5, 1900 (31 Stat. 270), which authorized 
the allowance and the slgning of the bill of exceptions by other than the 

î 1. See Exceptions, Bill of, vol. 21, Cent. DIg. § 49. 



180 .i. ::;,',- 116 FEDERAL REPORTER. 

trial judge. Improvement Co. v. Heldmaier, 49 C. 0. A. 2G4, 111 Fed. 123. 
Subspqpeantlyî pnTPecember;4, 1901, the bill of exceptions was presented to 
the Êionorable William H. Séaman, district judge o£ the United States for the 
Eastern district ,pf Wisconsin, then again holding by asslgnment the term 
of the circuit court of the United States for the Northern district of Illinois, 
and he and the Honorable C. C. Kohlisaat, district judge of the United 
States for the Northern district of Illinois, then also sitting in the circuit 
court of the United States for the Northern district of Illinois, signed and 
attaehed to such bill of esceptlons their several certiflcates, as foUows: 

"And foraëmuçh as the matters abo^ve set forth do not fuUy appear of 
record, the plaintiff herein tenders thls its abstract of record and bill of 
exceptions, and prayS that the sàmé njay be signed and sealed by the 
judge M'ho presided at the trial, Hon. William H. Seaman, which certiflcate 
is accordingly made and herewith ordered filed and attaehed to the said 
abstract of record and bill of exceptions thls 4th day of December, A. D. 
1901, nunc'pro tune as of the 27th day of June, A. D. 1901. Tbls certif- 
lcate is made and glven and ordered ûled under the folio wing conditions: 
On said 27th day of June, A. D. 1901, the .plaintifC herein dld tender thls 
its said abstract of record' and bill of exceptions to this court (the same 
having been examined and approved In -writing by counsel for both parties 
hereto, as appears from the original of said abstract of record and bill of 
exceptions), "at which time, it being the làst day of the attaching of the 
certiflcate of the judge to said abstract of reeord and blU of exceptions, 
and the said Hon. William H. Seaman, the judge ^ho presided at said 
trial, being absent from the district on said date (he having come especially 
into the district from the Eastern district of Wisconsin to préside at the 
trial of this and ôther causes then pendlng on the trial calendar of this 
district), and the plaintiff being then nnable to secure the signature of the 
said Hon. William H. Seaman as trial judge to said original certiflcate, 
and not knowlng the ■whereabouts at tjiat time of the said Hon. William 
H. Seaman, and upon due inquiry of the cierk and other officiais of said 
court being unable to obtain such information, and having tendered thls 
its said abstract of record 'and bill of exceptions into the hands of the 
çlerk of said court on said 27th day of June, A. D. ■1901 (the said abstract 
of record and bill of exceptions then approved by counsel for both parties 
hereto haylpg been up to the date of présentation to the court ip the hands 
of counsel for the défendant herein fpr their examiriation and approval), 
upon said tender on said daje, June 27,; A,. D. 1901, the Hon. C. C. Kohlsaat, 
the presiding judge of said court, in thè absence of the judge who presided 
a,t said trial, Hon. William H. Seaman,_ duly placed his signature to the 
original qartiflcate attaehed to said abstract of record and bUl of excep- 
tions, and 4}tected the clerk ot. said coi^irt to file the said abstract of record 
and blU of exceptions sp cértified. It now appearlng to the undersigned, 
tlie Hon. William H. Seaman, that no Injury wlll resuit from the making. 
fllïng, and attaching to said original abstract of record and bill of excep- 
tions of thls certiflcate on this 4th day of December, A. D. 1901, nunc pro 
tune as of the 27th day of Jupe, A, D. 1901, but that, the doing thereof 
wlll be In apt tlpie and only in furtherance of justice tietween ail parties 
concerned, it Is therefore accordingly dpne, and the clerk of said court 
is dlrected tO; file and attach thls certiflcate in said cause to the original 
abstract oficecord and bill of exceptions flled therein on the 27th day of 
June, A. D. 1^1, and to fl|e and so attach the same on thls 4th day of 
Deéember, A. D. 1901, nunç pro tune as of the 27th day of June, A. D. 1901. 
"[Signed] William H. Seaman, 

"Trial Judge of the Circuit Court of the United States pf 
America, Northern District of Illinois, Northern Di- 
vision. 

"I hâve reafl the above and foregolng certiflcate of the Hon. William H. 
Seaman to the abstract of record and bill of exceptions in said cause, and 
I hereby certify that it sets up the facts In relation to the original tender and 
signing of the original certiflcate attaehed to the original abstract of record 
and bill of exceptions, and the circumstances under which the same was 
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given, and said abstract of record and Wll of exceptions flled by my di- 
rection in said cause in this court on tlie 27tli day of .Tune, A. D. 1901. 
"[Slgned] O. 0. Kolilsaat, 

"Judge Circuit Court of ttie United States of America, 
Northern District of Illinois, Nortliern Division. 
"November, A. D. 1901." 

—And the document was thereupon filed in open court December 4, 1901, 
nunc pro tune as of June 27th, 1901. 

The plaintiff in error now moves thIs court that he be allowed to flle such 
bill of exceptions, with the certiflcates thereto attached, nunc pro tune as 
of the 18th day of July, 1901, being the date when the retum to the writ 
of error was filed in this court, and that so much of the abstract of record, 
Sncludingr the bill of exceptions, as was heretofore flled and stricken out 
by the court, be ordered refiled, and be considered as refiled, and be printed 
•vvith the original certiflcates as part of the transcript of the record, and 
considered by the court upon the hearing of the writ of error. 

There are two statutory terms of court in each year in the Northern dis- 
trict of Illinois, at Chicago, one commencing on the flrst Monday in July, 
and the other on the third Monday in December. 

Ira C. Wood, for the motion. 
John M. Dufïy, opposed. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. The common-law rule that after the term at which 
a judgment is rendered the court is without authority to do any act 
which would impair the conclusiveness, affect the finality, or impeach 
the validity of the judgment probably had its origin in the fact that in 
England the judge was commissioned by the crown to hold a particular 
term of court, and with the adjournment of the term the commission 
expired, and the judge was without further authority to act with re- 
spect to matters occurring at that term. If that were the only 
reason for the rule, it could hâve no standing in this country, where 
the judicial power is lodged by the constitution and is a continuing 
power. The rule, however, obtains hère notwithstanding the rea- 
son for its adoption in England is hère unavailing, and for a better 
reason, namely, that there must be a time when a litigant shall be 
discharged out of court, and ail control over the rights adjudged 
him shall be at an end ; and for that purpose we recognize the 
common-law rule that the end of the term shall in gênerai be the 
end of authority with respect to rights adjudged at the term. The 
rule, the reason of it and its limitations hâve been declared by the 
suprême court. Muller v. Ehlers, 91 U. S. 250, 23 L. Ed. 319; 
Bank. v. Eldred, 143 U. S. 293, 298, 12 Sup. Ct. 450, 452, 36 L. Ed. 
162. In the latter case it is said by Mr. Justice Gray, speaking 
for the court : 

"By the unlform course of décision, no exceptions to rulings at a trial 
can be considered by this court unless they were taken at the trial, and 
were also embodied in a formai bill of exceptions presented to the judge at 
the same term, or within a further time allowed by order entered at that 
term, or by standing rule of court, or by consent of parties; and, save un- 
der very extraordlnary circumstances, they must be allowed by the judge 
and flled with the clerk during the same term. After the term bas ex- 
pired, without the court's control over the case being reserved by standing 
rule or spécial order, and especially after a writ of error has been entered 
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In thls court, ail authorlty of tlie tecrtlrt below to allaW a blll of exceptions 
then flrst presented, or to alter or amend a blll of exceptions already al- 
lowed ànd filed, 1b at an end." 

He further observes: 

"The duty of seasonably drawlng np and tenderlng a blll of exceptions 
Btatlng dlstinctly ttoe rulings complained of and the exceptions taken to tliem, 
belongs to the exceptlng party and not to the court; the trial court has 
only toconsider whether the blll tendered by the party Is in due time, in 
légal fonni and conformable to the truth; and the duty of the court of error 
is Undted to determining the valldlty of exceptions duly tendered and al- 
lowedi. Hanna v. Maas, 122 U. S. 24, 7 Sup. Ct 1055. 30 D. Ed. 1117. Any 
fault or Omission In framlng or tenderlng a blll of exceptions, being the act 
of the party and not of the court, cannot be amended at a subséquent term, 
as a misprislon of the clerk In recordlng Inaccurately, or omittlng to record 
an order of the court mlght be. In xe Wright, 134 U. & 136, 10 Sup. Gt. 
48f7, 33 Li Ed. 865." 

The ruié is thus stated in Hui^e v. Bowie, 148 U. S. 245, 253, 13 
Sup. Ct. 582, 584, 37 L. Ed. 438: 

"The rule Is unquestlonably correctly laid down In MuUer v. Bhlers, 91 
U. S. 249, 23 L. Ed. 319, that when judgment has been rendered and the 
term expires a blll of exceptions cannôt be allowed, slgned, and filed as of 
the date of the trial. In the absence of any spécial circumstances in the 
case, wlthout the consent of parties or any previous order of the court. But 
It Is always allowàble, if the exeeptloiis be seasonably taken and reserved, 
that they mày be drawn oUt and slgaed by the judge afterwards, and the 
time withln whlch this may be dpne must dépend upon the rules and prae- 
tlce of the court and the ju^ldal discrétion of the presldlng judge. Dredge 
T. Forsyth, 2 Black, 563, 17 L. Ed. 263; In re Ohateaugay Ore & Iron Oo., 128 
U. S. 544, 9 Sup. Ot. 150, 32 L. Ed. 508." 

It will thus be seen that the rule is not without exceptions ; that 
there may be circumstances justifying the signing of the bill after 
the expiration of the term at which the trial was had. The rule is 
not an iron-clad rule. It is a rule for the protection of the rights 
of parties, but is not to be applied with rigor to defeat the ends of 
justice where the party seeking relief is without fault. The suprême 
court has been careful to note with précision of language the rule 
and the exceptions to it. The power to act after the term may be 
reserved by order entered at the term or by standing rule of the 
court, or may bç exercised by consent of the parties. The excep- 
tions must be allowed and filed diiring the term unless "under very 
extraordinary circumstances." Unless control of the court over the 
case has been reserved by such standing rule or spécial order, or 
is exercised by consent of the parties, the authority of the court 
below after the term to allow a bill of exceptions then ûrst pré- 
sentée, or to amend a bill of exceptions already allowed and* filed, 
is at an end. But there may be circumstances not resulting from 
lâches of the parties which should avail to relax the rule. The su- 
prême court has spoken to such cases. Thus, in U. S. v. Breitling, 20 
Hqw. 252, 15 L. Ed. 900, the bill of exceptions was presented the 
Saturday before the Wednesday on which the court adjourned. On 
Monday the court handed tîié bill to the district attorney, who had pre- 
sented it, with the reguçst that he submit it to the opposing counsel. 
The court heard nothing further of the matter until the gth or loth of 
May foUowing the adjôumrnènt of tbe term, when it was again sub- 
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mitted by the district attorney with the written objections ofopposing 
counsel to its being signed after the term, and the bill was signed and 
filed on the I5th of May. The court, speaking through Chief Justice 
Taney, said: 

"In the case before us the Judge who trled the case bas deemed It his 
duty to seal and certify the exceptions to this court, and, under the cireum- 
stances stated in the exception and the note, we thlnk he was rlght in do- 
ing so, and that the exception Is legally before this court as a part of the 
records of the proceedlngs of the court below." 

It must be confessed that the record fails to disclose upon whom 
rested the fault resulting in the delay, and the suprême court in 
Muller V. Ehlers, supra, referring to this case, states that the dé- 
cision was probably rested upon thé ground that consent to further 
tinie beyond the term for the settling of the exceptions might fairly 
be presumed, but states that the case went "to the extrême verge 
of the law," and should not be extended in its opération. 

In Davis v. Patrick, 122 U. S. 138, 7 Sup. Ct. 1102, 30 L. Ed. 
logo, there was a stipulation extending the time to settle the ex- 
ceptions to a day beyond the term, but the bill was not in fact al- 
lowed or signed until over a month after the date fixed by the 
stipulation. The court held the allowance and signing of the bill 
to be proper upon the ground that the bill prior to the stipulation 
had been presented to the judge for settlement, and that the stipu- 
lation was for the convenience of the judge. The court said, by 
Mr. Justice Blatchford: "The défendant was not to blâme for the 
delay beyond the time named in. the stipulation. He appears to 
hâve done ail he could to procure the settlement of and signature 
to the bill, and he cannot be prejudiced by the delay of the judge." 
It is also said that the ruling was not in conflict with the décision 
in Muller v. Ehlers; and the case of U. S. v. Breitling, notwith- 
standing what is said of it in Muller v. Ehlers, is approved. 

In Re Chateaugay Ore & Iron Co., 128 U. S. 544, 9 Sup. Ct. 
150, 32 L. Ed. 508, a mandamus was allowed commanding the judge 
of the circuit court to settle the bill according to the truth of the 
matters, and to sign it when settled, he having refused to settle 
and sign it upon the ground that the term of the court at which 
the action was tried expired on the 3ist of March. The bill and 
the amendments having previously been prepared by the respective 
counsel, the attorney for the défendant on the 27th of March served 
a notice of settlement by the judge on the loth of April. He could 
hâve procured the settlement of and signature to the exceptions 
upon four days' notice, which would hâve been within the term, 
but he followed the prevailing practice in the state courts. It ap- 
peared, however, that the trial judge on the 3ist day of March 
was not within the Southern district of New York, so as to be able 
to perform any judicial act there, nor did he come there, so as to 
be able to do so, until the 2d of April. The court held that the 
bi'il should hâve been signed under the circumstances detailed, and 
that the décision in Muller v. Ehlers had no application. 

In Morse v. Anderson, 150 U. S. 156, 14 Sup. Ct. 43, 37 L. Ed. 
1037, the trial was had in December, 1887. A bill of exceptions was 
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tendèt'éd to the judge on the 24th pf that month, -which he declined 
te'sigii, aîi<i rëturnêd tb counsel wîth suggestions. On January 14, 
't'888, -the court extended the timé within which ahôther bîU oï ex- 
ceptions could be prepared and tendered to the isth of March. Be- 
fore this date another bill of exceptions was tendered to the judge, 
which, as he thought, did not cohform to his suggestions, and the 
matter wâ^' held open for argument before him. An order was en- 
tered extehding the time to tender a bill until the second day of the 
next term of the court, May I5th, and. the time was again extended 
by order until July 2d. The trial judge certified that "since the 
commencement of the December term, 1888, plaintiff's counsel had 
made varibus efforts to hâve counselbf défendant Anderson présent 
and before me so that a bill of exceptions might be prepared and 
signed ; but, owing to siçkiiess of family of counsel, this has been 
impracticable until the bill of exceptions now signed by me as of 
April, 1889." The court afiirmed the jiidgment for want of bill of 
exceptions seasonably âllowed, upon authority of the cases stated, 
and wïthout discussion. There was in this case manifestly great 
dèlay, Avhich was not sought to be exèused.. If the bill of excep- 
tions hdd been signed oh or prior tô July 2, 1888, it would hâve 
béen properly signed. It >)vas/nbt;>igned until April i, 1889, and 
no excuse seems to hâve beeh oflfered for the delay of counsel from 
Juîy 2, 1888, until the December term, 1888, even if the delay there- 
iafter and until April i, 1889, can be held to hâve been excused. 

We gather from ail the cases upon this subject in the ultimate 
tribunal that, while the gçneral rûle is to be çidliered to, there may 
be exceptions arising from peculîar circumstances, not owing to the 
neglect of parties, which wÛl warj-ant the signing of a bill after the 
'expiration of thç term. it cannot properly be said that the trial 
judge in signing a bill after the term açts coram non judice; for, as 
we hâve seen, he may act with the cpnsent of the parties, and the 
act of the parties cannot cotifer jurisdiction. The case in hand pré- 
sents, as we think, one that appeàls stfongly to equity, and if con- 
sistent with correct practice should be brought, if possible, within 
the exceptions noted. 

The plaintifï in error with respect to the préparation and present- 
meht of this bill was witho^t fault. The bill had during the term 
been prepared, presented tp ,opposing counsel, by them examined 
ajld indorsed as correct, and presented in court tO; be signed and 
filed during thàt term. It happeïls that, owing to the glut of légal 
business in the Northern district of Illipois, it is necessary, and is 
the constant praptice, to assign district juçlges from other districts 
in the circuit to assist in the performance of judicial labor at the 
çjty of Chicago. Thèse 'judges^ thus taken from their duties in 
ilièîr pwn districts, give siûçh time as they are able to aid in the 
'dlspatèh of the enofmdus litigaiiion that cent ers ^t Chicago. This 
ïml ivas had bçîore Judg€ Sciaman pf the Èastern district of Wis- 
(iÈÎhsiri, who, upon conclusion of the triais of the cases assigned to 
him and before the présentation of thjs bill, had departed from the 
district, and, as the certificate iiijiif prms us, was not within the cir- 
cuit. Upon présentation bf the "bill in open court, the district judge 
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of the Northern district of Illinois, then presiding at circuit, insteàd 
of entering an order, as he could properly hâve donc, extending 
the time within which the bill might be signed, supposed that under 
the circunistances, as the bill had been assented to as correct, he 
might sign the bill, and he so did, and the bill was ordered filed, 
and came to this court in the return to the writ of error. We were 
compelled, under the décision of the suprême court, to suppress the 
bill upon the ground that only the trial judge could sign it. Sub- 
sequently the trial judge signed the bill, giving the certificate set 
forth in the statement of facts. It is true that the stipulation of 
parties to the correctness of the bill cannot be taken as consent to 
an extension of time for signature by the judge. It is however a 
circumstance not to be lost sight of in the considération of the 
question whether the plaintifiE in error has been guilty of delay work- 
ing injury to the défendant. The bill failed of signature by the 
trial judge at the term, not through any fault of counsel present- 
ing it. He had done ail that he could. The trial judge was absent 
from the circuit. It could not be signed by him without the dis- 
trict. His présence was necessary. The term was at its close. The 
présence of the judge could not be obtained. The bill was pre- 
sented in court, and by the court ordered filed. The delay in the 
signing by the trial judge, not being due to neglect of the parties, 
must be deemed a case of delay for the convenience of the trial 
judge, and to fall within the exception declared in Davis v. Patrick 
and In re Chateaugay Iron & Ore Co., supra. To charge the 
failure to the party would work gross injustice; for it cannot be 
possible that district judges coming from their districts to assist in 
the dispatch of litigation at Chicago shall absent themselves from 
their own districts and remain at Chicago during the term to wait 
upon the settlement of bills of exceptions in cases tried before them. 
The motion is allowed. 



BASliES V. DTJNN, Treasurer. 

(CHrcult Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 838. 

U Taxation— Soit to Enjoin Collection of Taxes— Who mat MAiNTAra. 

A holder of bonds of a corporation secured by mortgage has no stand- 
ing to malntain a suit to restraln the collection of taxes assessed agalnst 
the mortgaged property, unless he allèges In his bill that he is the mort- 
gagee, or, if not, that the mortgagee refuses to act, and joins him as 
a défendant. 

Appeal from the Circuit Court of the United States for the Southern 
District of IlHnois. 

Logan Hay, for appellant. 
Orville F. Berry, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. Appellant filed his bill of complaint to restrain 
appellee, as treasurer of Hancock county, IlL, from collecting taxes as- 
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sessed against the Keokuk & Hamilton Bridge Company. A tempo- 
rary restraîning order was granted without notice. At the hearing on 
the application for a temporary injunctiori, the application was denied, 
the tempoïary restraining order was dissolved, and the bill was dis- 
missèd for want of equity. 

Appelant alleged "that the bridge company issued a large number 
of bonds, and to secure the payment thereof it mortgaged ail its fran- 
chises and other property of whatever kind ; that the said mortgage is 
now a valid and subsisting lien on the property so mortgaged; that 
your orator is the holder and legâl owner of a large number of the 
said bonds secured by the said mortgage, and as the holder of said 
bonds your orator has an interestin the said mortgaged property." 
To whom; the mortgage was executed is not stated. Appellant, to 
be authdrized to maintain this suit in his own name and right, should 
hâve shown either that he was the mortgagee, or, if he was not, that 
the légal ownèr of the mortgage refused to act, and such mortgagee 
should hâve been made a party défendant to answer such allégation. 
In the bill no facts are alleged under which the appellant had any 
standing in court. I Bâtes, Fed. Eq. Proc. § 49 et seq. 

The decree is afHrmed. 



BRYCB BROS. C». et al, v. NATIONAL GLASS CO. et al. 

(Orcuit Court of iippeals, Thlrd Circuit. June 5, 1902.) 

1. Patents— [nfringbmbnt—Glass Reheating Apparatus. 

The Schtilze-Berge patent, No. 411,131, and the Oaldwell patent, No. 
442,855, each f or a reheating fufnftce for flnlshlng glassware, are neither 
of them ploneer patents, entitled to a wlde range of equlyalents, but 
they are limited by the prlor art to the partlcular devlces and mechan- 
Isms descrlbed and clalmed therelo, whlch In each case Is a glass- 
heatlng furnace, so constructed as to admit a glory hole In Its floor, 
accessible for vertlcally presented articles from below. In combinatlon 
wlth mechanism that wlU présent the articles to be fire flnished in the 
combustion chamber of the fumacfe, and withdraw them therefrom; the 
only substantial différence between the two Inventions belng in such 
mechanism. In the apparatus describied la each of such patents a furnace 
Is an essential élément, and neither Is Intringed by an apparatus In 
whlch no furnace is used, biit whlch consists essentially of a blowplpe 
In combinatlon wlth mechanism for rotatlng the ware In treatment, so 
as to subjeçt each article Ip turn to the flame. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Appeal from' decree finding inîringement of letters patent No. 
'411,131, issued September 17, 1889, to Herman Schulze-Berge, and 
No. 442,855, issued December 16, 1890, to M. R. Caldwell, each for 
a glass reheating apparatus. 

J. Snowden Bell and Francis T. Chambers, for appellants. 
James K. Bakewell and Wm. L. Pierce, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a decree of the 
circuit court for the Western district of Pennsylvania, in a suit in 
equity brought by the appellees. 
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The bill recites the grant and issue, on December i6, 1890, of let- 
ters patent No. 442,855, for improvement in apparatus for reheating 
and finishing glassware, to A. J. Beatty & Sons, as assignées of M. R. 
Caldwell, and the assignment of the title thereto to George Beatty, 
one of the complainants ; the grant and issue, on March 14, 1893, 
of letters patent No. 493,302, for improvement in apparatus for manu- 
facturing glassware, to Herman Schulze-Berge, and the assignment 
of the title thereto to the National Glass Company, another of the 
complainants ; allèges that the inventions of said patents are capable 
of conjoint use, and hâve been so used by the défendants, and prays 
in the usual form for an injunction and account. 

The answer admits the grant and issue of the letters patent afore- 
said, but dénies infringement, and dénies that it has used the said 
alleged inventions conjointly, or that they are capable of conjoint use. 

Replication was duly filed, and thereafter, and after proofs had been 
taken by complainants, an amendment to the bill was filed, adding 
paragraphs which recited the grant and issue, on September 17, 
1889, of letters patent No. 411,131, for improvement in furnace for 
heating glassware, to Herman Schulze-Berge, and the grant and issue, 
on February 18, 1890, of letters patent No. 421,621, for improvement 
in the manufacture of glassware, to said Herman Schulze-Berge. 

The answers of Bryce Bros. Company and of Andrew H. Bryce, 
président, to said amended bill, are to the same effect as the answers 
to the original bill. 

Subsequently to the closing of the proofs, to wit, on June 13, 1901, 
notice in writing was given by complainants' counsel that he would 
not, at the hearing, insist upon any recovery from défendants upon 
the claims of letters patent No. 421,621, granted to Herman Schulze- 
Berge. 

The case came on regularly for hearing, and an opinion was filed 
sustaining the charge of infringement as to patents Nos. 411,131 and 
442,855, and finding that infringement of patent No. 493,302 had not 
been shown. Patent No. 421,621 was not considered or passed upon 
by the court. A decree was entered accordingly for an injunction and 
account. An appeal was allowed from so much and such parts of the 
decree as award an injunction and account in respect to the first claim 
of patent No. 411,131, and the fifth and sixth claims of patent No. 
442,855. 

The broad contention of appellants, underlying their assignments 
of error, is that the state of the art at the date of the application for 
both of the patents, with which we are hère concerned, was such that 
neither of them was entitled to the character of being primary or 
pioneer, and should not be dealt with as such, nor be entitled to a 
broad range of équivalents in considering the question of alleged in- 
fringement, but that the claims of each of the patents must be limited 
to the spécifie combination and précise improvement described; and 
that as the appellants did not make or use the spécifie form of device 
shown in the patents in suit, the plaintififs below hâve no just cause of 
complaint. 

Both patents relate to improvements in furnaces for reheating parts 
of glassware up to the melting podnt. The earliest of the patents hère 
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involved,'Nb. 411,131, purports to cover such an împrovement. Tlie 
art Jnvolvéd îs thàt of "fire finishing" bloA*n or pressed glass articles, 
by stibjectiiig thèm to a high température, in which their sharp edges 
are melted and smoothed down, and imperfections, such as mould 
marks in their original manufacture, removed. Previous to the de- 
vices embodied in the patents in suit, a pressed or blown glass article, 
the top edges of which needed to be melted and smoothed down, 
were inserted into what is ealled a "glôry hole" in the side walls of a 
reheating glass furnace, where they Were revolved until sufiiciently 
smoothed and polished. This was generally done by a man or boy, 
who fastened the glass article on the top of a rod, by a small lump 
or bail of soft glass, the glass article being inserted in the glory hole 
horizontally, and revolved by the turning of the rod in the hands of 
the one holding it. This hatld method was somewhat crude and had 
certain obvious disadvantages, among which was the necessity of 
inserting the glass article (a tumbler, for instance) horizontally 
through the glory hole, which position in itself tended, in the soften- 
ing of the glass, to defîect the structural axis of the article from a right 
Une at its outer rim, unless great care was exercised by the one who 
handled and revolved the rod or warming in punty, as it was ealled. 
It is upon this view of the art alone that the learned judge of the court 
below based his opinion, in considering the advance màde by the de- 
vices of the patent in suit. By this view, a change per saltum was 
assumed, from the hand method as just described to the mechanical 
method and device of the patents in suit. 

In relation to such a conception of the state of the art, the first 
of the patents decreed to be infringed, ealled the Schulze-Berge pat- 
ent. No. 411,131, describes an improved glass-finishing furnace, the 
iloor of the combustion chamber of which extends out laterally, be- 
yond the combustion flue of the furnace, so as to form projecting 
ledges which are accessible from below. In thèse ledges or projec- 
tions of the floor, there are opening's or glory holes, through which 
the glass articles to be reheated are raised vertically, by means of 
rods or similar instruments, and inserted into the combustion chamber, 
to be rotated thereon while supported in a vertical position. As set 
forth in the spécifications of the patent, this furnace comprises an 
éye or combustion flue of refractory material. Above the flue is a 
combustion chamber, surmounted by an arched crown of the same 
material, which covers the fîoor of the chamber, and at the ends of 
the crown are openings which afïord to the combustion chamber 
communication with flues which lead to a stack. The crown is said 
to be constrùcted after the manner of a reverberatory furnace, so as 
to deflect the burning gases as they émerge from the combustion flue 
down upon the floor. This device provided for thé raising of the 
article, which was placed upon a holder, to which was attached a verti- 
cal rod, actuated by mechanical means for lifting it to, and into, the 
glory hole and withdrawing it, and also appliances for revolving it 
while subjecting it to the beat. There are undoubted advantages in 
this mechanical method over the hand method already described. 
Among the advantages, is that of raising the article vertically, requir- 
ing no gripping process, as the warming in punty did. The vertical 
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position had another advantage in presenting the article to the locus 
of heat, without the tendency to distortion that existed in the hori- 
zontal position, and as the article could be pushçd up any required 
distance, and be easily withdrawn, only so much thereof as required 
fire polishing need be exposed to the heat. The first claim of this 
patent, decreed by the court below to hâve been infringed by the 
appellants, is as follows : 

"1. A furnace for heatlng glassware, conslstlng in a combustion chamber 
provided with a floor over which tlie gases of combustion pass and which 
is provided with a glory hole or glory holes accessible from below for the 
introduction and withdrawal of a glass article, substantially as and for tbe 
purposes described." 

The essential feature of this claim is a furnace, so constructed that 
it may hâve a floor, in which there may be a glory hole, or glory holes, 
accessible from below, for the introduction and withdrawal of glass 
articles. The apparatus set forth in the descriptive matter and claim, 
can be best understood by a référence to an illustration taken from 
Fig. I of the patent, in which unimportant référence symbols are omit- 
ted for the purpose of clearness. A référence thereto shows an appa- 
ratus consisting of a reheating furnace, having a combustion flue, a, 
gas burner, b, combustion chamber, c^, and glory holes, e, in combina- 
tion with mechanism for presenting glassware from below to, and 
withdrawing it from, the glory holes, and for reheating it while ex- 
posed to the heat of the furnace. 




PATENT 411,131. 

The obvious purpose of the patentée was to design a furnace that 
would admit of the vertical présentation of the glass article to be re- 
heated. As this could not be so readily accomplished at a glory hole 
in the side of the furnace, the construction must be such as to per- 
mit a glory hole through its floor. The essential structural peculi- 
arity, therefore, is a furnace with a laterally projecting floor, c^, of 
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the çortiibuslion . chamber, in which floor the glory holes are placed, 
so that! a gkss article may be vertically raised or lowered, in present- 
ing it tb'tnêm and mthdrawîflg it thereîrom. To make the floor of 
the cdiîibùstiofl cbamber in a glass-heating furnace accessible from 
below, V&aS^; the problem to be solved, arld such a floor, in combination 
with thë'mechitnism for veriiCally fa:isiftg, the ware to be heated to, 
and with'cïrîtî^ing ît from, the glory holes, constitutes the apparatus 
described in the patent and set forth in the claim quoted. 

The sdeéifiç reheating îurnaçe described and set forth in claim i 
(which îi';|he claim declaredto be infringed by the court below) is 
the patented device with which we are hère concerned. It embodies, 
as was stated by the court below, the "substance of the patent." The 
improvement claimed is appurtenant to a glass-heating furnace. 
Something that may properly be called "a furnace," is predicated by 
the description of the improvement. The prominent indispensable 
concept pf such a structure, is some sort of inclosed combustion cham- 
ber, with top, sides and bottom, or floor. Indeed, the improvement 
described coulçl not be applicable to à structure without a floor, as it 
consists in a floor made laterally projecting beyond the combustion 
flue, so as to be accessible from below. So, too, a combustion cham- 
&er necessarily jmplies an inclosed space, within which the gases of 
combustion în^ay be confined. The terms "furnace," "combustion 
chamber," and "laterally projecting floor," in which glory holes ac- 
cessible from'below are situated, necessarily imply the definite struc- 
ture presented to an ordinarily intelligent mind by such a description. 
Thèse terms hâve a well-understood meaning in the vocabulary of the 
industrial arts. It is hardly necessary to refer to the définitions of 
the word "furnace," taken from standard authorities, as quoted by 
appellants. To the well-understood gênerai structure of a glass fur- 
nace, the alleged improvement of the patent related, and consisted in 
the latéral projection of the floor of such a structui;,e. 

The other patent held to be infringed by the court below, conjointly 
with the one just described, is the so-called Caldwell patent, being No. 
442,855. The patentée says ifl his spécifications: 

"My Invention Is dlrected to Improvements In glory-hole furnaces, partlcu- 
larly designed for reheating glassware, for melting tlie edges and fire pollsh- 
Ing the surface of such articles as tumblers, goblets, and other ware pressed 
or blown." ' 

Claims 5 and 6jof the patent are thQse which are claimed to hâve 
been infringed. They are asiollows: 

"(5) In a glass reheating or melting furnace, a fire chamber having vertical 
wall openings and coïncident bottom openings extending through the flre 
chamber and Connecting two of said wall openings, In combination with a 
table arrangea berieath the bottom of the flre chamber, Mvlng vertical ware 
carrying supports arranged in the Une of said openings, and means for rotat- 
Ing said table for carrying the ware Into the flre chamber through one 
wall openiugarid out at the other. 

"(6) In a furnace for reheating and flnishing glassware, the cophlnatlon, 
with the furnace having vertical vrall openings, and segmentai bottftrn slot- 
fornied openings exte>ling through the flre chamber and Connecting two 
of said wiiU openings, of a tablé arranged beneath the said bottom openings 
and having several revoluble vertical ware carrying supports arrangea to 
txavel through said bottom slots, and means for rotatlng said table." 
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A glance at the diagram taken from Fig. i of the patent, will show 
the essential character of the improvement claimed : 

PAIENT 442.855. 




It will be seen that there is described and shown a glass furnace and 
combustion chamber, having the essential characteristic of that pat- 
ented in No. 411,131, to wit, the laterally projecting floor, with the 
glory holes therein, and thus accessible from below. So far, the 
requireménts of the two patents are identical. Both require a glass- 
heating furnace, and both require that that furnace should be so con- 
structed as to hâve a laterally projecting floor that would admit of 
a glory hole therein and be accessible from below. Instead, however, 
of a simple glory hole, into which glassware could be introduced or 
withdrawn vertically, we hâve a segmentai slot through the floor of 
the furnace, Connecting the wall openings therein, in combination 
with the table revolving on a center outside the furnace, and a little 
below the floor thereof. This table is so centered, that an arc of its 
circumference always coïncides with the slot in the floor of the fur- 
nace, so that glass articles can be placed upon carriers situated on 
the circumference, in such manner as to reach up through the slot 
into the combustion chamber. Thus arranged, by the révolution of 
the table they can be carried successively and continuously through 
the beat of said chamber, an independent mechanism rotating the 
glass articles as they are carried through. 

The validity of thèse patents is not directly attacked, but the con- 
tention is made by the défendant, that the inventions are not of a 
pioneer or primary character, and that therefore they must be confined 
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a,îid lin^ited to the précise deviceT.as described in the spécifications and 
claims 6Ï the patent. In this contention, we agrée. The patents are 
not for methods, but for particular mechanisms. As such, like ail 
machine patents, they are entitled to a fair construction, and to one 
that wiU fully secure to the inventor thç monopoly of his real inven- 
tion. Any device or combination Whièh'accomplishe^ the same resuit, 
by substantially the same means, will be held an invasion of that 
monopoly. Care must be taken, however, in ail cases, that we do 
not, by an uncalled for appiicatiofl. of the doctrine of équivalents, prac- 
tically give to the patentée a monopoly of the function of his mechan- 
ism. This, of course, we are not permitted to do, directly or indi- 
rectly. 

Mechanism foï presenting glass articles at the glory hole of a fur- 
nace, and withdrawing them therefrom and rotating them thereat, 
while supported in a vertical position, was not new at the date of the 
applicatiop for either patent. The Lyon and Anderson patent. No. 
263,0515 ;Ai|gust 22, 1882, and the Ripley patent. No. 336,666, Feb- 
ruary 2^, 1886, botb sho-w^ and dëscribe mechanism for presenting 
glass ai:tîdes in a vertical position ât a glory hole in the side of a 
f urnaçe. The ? other élément of both patents is, broadly stated, a 
reheâtihlf ftlrnace. This, of course, was not new at the date men- 
tioned, nor was the ccrrilbination of thèse éléments, m an apparatus 
for mechanically fire-finishing glassware, new at said date, for it is 
found in the patents just referred to. So also, the combination of a 
glass reheating and melting furnace, and a revolving table, or "merry- 
go-round," as it has been nickiiamed, carrying a plurality of glass 
articles, is shown in the Schulzé-Berge patent. No. 42^,621, February 
18, 1890. This patent, which antedated the Caldwell patent. No. 
442,855, was one of the patents pwned by complainants below, of 
which infrîngement was charged, in this suit, but which was afterwards 
withdrawn from the considération of the court. The furnace of the 
Caldwell patent. No. 44^2,855, is characterïzed by the same essential 
structural feature as that.of the earlier Schulze-Berge patent. No. 
411,131; that is, "the fîoor of the combustion chamber extends out 
laterally beyond the eye of the furnace, so as to form projecting ledges 
which are accessible from bëlow." The segmentai slot openings are 
formed in this laterally projecting floor, just as the glory holes were 
in the earlier patent. Though they are accessible from below, the 
combination of the patent provides for a revolving table, on which the 
glass articles are placed, and they, enter the segmentai slot through the 
side and bottbm of the furnace instead of being pushed up from below 
through the floor. The end, however, accomplished by the device 
of both patents, is the same ; 1. e. the glass articles are introduced into 
a combustion chamber, and subjected to its heat. In the Caldwell 
patent, as many as can occupy the segmentai slot are brought inito 
the chamber and subjected to its heat at the samé time. What is 
çalled the "iire chamber" in the Caldwell patent, is called the "com- 
bustion chamber" in the Schulze-Berge patent. Both patents, there- 
fore, are predicated upon a furnace having the necessary component 
parts of top, sides and fîoor, which inclose a fire or combustion cham- 
ber, filled with the gases of combustion, and in every part of which 
the melting heat is distributed. 
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If patentable at ail, then, the invention covered by thèse twd patents 
must be confined to the particular device and mechanisms described 
and claimed, which, in each case, is a glass-heating furnace, so con- 
structed as to admit a glory hole in its floor, accessible for vertically 
presented articles from below, in combination with mechanism that 
will présent the articles to be fire-finished in the combustion chamber 
of the furnace, and withdraw them therefrom. 

Let us now see in what respect, iî at ail, appellants' structure can 
be claimed to hâve infringed upon the devices set forth in the two pat- 
ents hère under considération. 

It will be best understood by a référence to complainants' exhibit 
drawing of défendants' apparatus. This apparatus dififers essentiâlly 
from the structure of each of the patents in suit, in not employing a 
furnace of any description whatever, its source of beat being a com- 
pound blowpipe burner, in the opération of which the work is donc 
by the direct impingement of the flame upon the article to be treated. 
One of appellants' experts thus explains the construction and manncr 
of opération of appellants' apparatus: 




APPELLANTS' APPARATDS. 

"The défendants' apparatus clearly belongs to what I hâve deBlgnated a» 
type (b) 'Blowpipe Flame Apparatus,' and briefly stated may be said to 
comprise a compound blowpipe to which bas been added mechanism for 
rotatlng the ware so that the several articles to be treated may be, In turn, 
subjected to the direct action of the blowpipe flame. 

"Referrlng to the drawing showlng défendants' structure, it will be seen 
that the nozzle of the blowpipe is marlced I, and that this is suppUed wlth 
air and gas through two separate pipes, marked Ii, and that, as a means 
for causing the articles to be treated to be moved along until each In tum 
cornes in contact with the blowpipe flame, there are provlded a séries of 
vertical rods 0, cup-shaped at the top, and supported upon the outer rira of 
a. horizontal disk which is carried by a vertical shaft A, and arranged to be 
driven by the belt wheel A^. 

"In order to insure the stoppage of each article In tum, dlrectly In «on- 
116 F.— 13 
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tact wltb tlld flarûfr, a latch or stop, y, Is provided, deslgned to act agalnst 
ieach; rofl In tuTO: aatH mch tlme asithe operator releases it and permlta 
the horizontal disk to move around. until the next article of ware to be 
trjBated eûmes in contact with tlieflaime, • ♦ • 

"In thè drâwlng oî défendants' deilcé referred to, thcre is shown a hood 
or éhlëid, D, opeto at the bôttom antf deslgned to coyer the major portion pf 
the toloirpipé flame, In such-à ^ay as to protect the operator to some extent 
from the heat This hood oc shleld, D, is arranged with a hole or opening, 
,J, IntQor tbroiigh which the compouhd burner, 1, projeets, and whereby the 
hood is prerénted from Interfeïlng with the contact of the flame against 
the articles 'being treated. The wàre could be flre-flnlshed In the flame 
wlthout the employment of the hood or shleld, and the essential features 
of défendants' structure may, therefore, I think, be falrly sald to be the 
compound blo:wplpe, and the mecbanlsm by whlch the ware is caused to 
travel arotind so as to be treated by thè flame in tum." 

^ This segriiental hood, covering a small arc of the circulât path of 
the Vértital çup-bearing'' rods, is, what it is called, a hood or shield, 
âhd'ÎS ribt the combustion chamber of a furnace, or any other part 
tWei'éof. ■ Although the mèchanism for holding the glass articles re- 
volves through it, it bas no analogy, either in constfuction or func- 
tion, to the combustion fire chamber of the patents in suit. It bas no 
bottom or floor, through which or in which glory holes or segmentai 
slots could be placed. As testified to by appellants' witnesses, it is 
generally composed of sheet iron or copper, sometimes lined with re- 
fractory material and sometimes nôt lined at ail, and there is évidence 
tending to show that it can be dispensed with entirely, as the articles 
to be treated are not melted by the heat held within it, or under it, 
but by the direct impingement of the blowpipe flame. As a matter of 
fact, the appellees, the complainants below, are not Consistent in their 
testimony, as adduced, nor in their argument, in calling the space cov- 
ered by the hood, a combustion chamber or furnace. It is repeatedly 
alleged by appellees that the latéral hole, J, of appellants' apparatus, is 
its combustion chamber. In so alleging, they adntit what we hâve 
just asserted to be true, that the hood, D, is not a combustion or fire 
chamber. One of the expert witnesses of appellees, complainants 
below, allèges that, as to patent No. 411,131, the latéral hole, J, of 
appellants' apparatus is the "combustion chamber," and as to patent 
No. 442,855, the hood, d, is the "fire chamber." But we hâve already 
pointed out, what we think very obvions, that the "combustion cham- 
ber" of patent No. 411,131, and the "fire chamber" of patent No. 
442,855, are identical in construction and function. In the former pat- 
ent, the glass, article is thrust vertically from below through the floor 
of the combustion chamber, and withdrawn by reversing the move- 
ment. In the latter, a number of thèse articles, on the circumference 
of a revolviàg table or "merry-go-round," are swept through the 
segmentai slot made in the side and floor of the fire chamber. In the 
apparatus described in both the patents in suit, a furnace, as generally 
understood, is essential, and the glass articles to be treated are thrust 
into, or carried through, the heat which pervades every port of the 
combustion chamber of the furnace.. In défendants' apparatus, how- 
ever, the articles to be treated are not subjected to effective heat, 
merely by being carried under the hood described. They must, in or- 
der to be fire-polished, be subjected to the direct impingement of the 
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blowpipe flame. It is in testimony by the appellants, that the hood 
is used to protect the operator and take care o£ the spent combustion 
from the blowpipe, and it does not help the complainants below to 
show that, without the hood, the articles treated were so discolored 
as to require much labor and expense to brighten them by hand. If 
the function of the hood be to prevent this as well as to protect the 
operator, it is incidental merely, and does not invade any part of the 
peculiar function of the invention of the patents in suit. 

As we hâve already said, in view of the state of the art, there is no 
reason why the scope of the two patents we hâve been hère considering 
should be enlarged beyond the ordinary signification of the terms used 
in the claims, in connection with the spécifie mechanisms described 
in the spécifications of the patent. We fail to find in the ■ apparatus 
of the appellants a furnace for heating glassware, with a combus- 
tion chamber provided with a laterally projecting floor, over which 
the gases of combustion pass, in which are glory holes accessible 
from below, as set forth in the first claim of patent No. 411,131. Nor 
do we find in this apparatus the essential features of claims 5 and 6 
of patent No. 442,855. Défendants' apparatus does not présent to 
us the glass reheating or melting furnace, with a fire chamber, having 
vertical wall openings and coincident bottom openings, extending 
through the fire chamber, and Connecting two of said wall openings 
alone or in combination with vertical ware carrying supports, as set 
forth in claims 5 and 6. It would be a very refinçd and strained con- 
struction that would identify the hood, D, of appellants' apparatus, 
with the combustion or fire chamber of either of the patents referred 
to, and it seems to us to do violence to the natural meaning of 
terms to speak of the hole, J, through which the blowpipe bumer 
émerges, as a glory hole; nor does the bottomless condition of the 
hood correspond in any way with the glory hole or segmentai slot in 
the floor of the combustion chamber of either of the patents in suit. 
The hood, D, is entirely open on its lower side, as it is at both ends, 
and has neither a floor nor any équivalent therefor. Much less, as it 
seems to us, can the hole, J, through which the blowpipe burner passes 
in the alleged infringing apparatus, be said to correspond to the com- 
bustion chamber of either of the patents in suit. 

In conclusion, we do not think that the contention of the appellees, 
that either of the patents in suit is pioneer or primary in character, 
or entitled to be otherwise construed than according to the natural 
meaning of the terms used in its claims, in connection with the spécifi- 
cations, is \yarranted, or that, taken in connection with the state of the 
art, they are entitled to any broad range of équivalents. We are of 
opinion that défendants' structure does not contain the spécifie re- 
heating furnace of either of the patents hère discussed, or any reheat- 
ing furnace whatever, the glassware being heated by the direct im- 
pingement of a blowpipe flame, and not by the heat generated by the 
gases of combustion, and stored up, in a combustion chamber. The 
functions of the hood or shield in défendants' apparatus are not 
équivalent to those of a reheating furnace, even if mère functional 
équivalents were admissible to establish infringement. 

In the view we hâve taken of the spécifie character of the mechanism 
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\vhich embodies the invention of the patents in suit and hère for con- 
sidération, it is not necèssary to consider more at length than we hâve 
donc, the state of the art, as disciosed by the record ; or the claims 
arid spécifications of the Schrader patent, under and pursuant to which 
it is alleged appellants' apparatus was constructed. 

We are of opinion that infrîngement of patents Nos. 411,131 and 
442,855 has not been establisheçl, and that the bill as to thèse patents 
should be dismissed. The decree of the court below is therefore re- 
versed, and the cause iS remândéd to said court, with directions to 
enter a decree in conformity with this opinion. 



LBIOESTBll & œNTINENTAL MILLS CO. v. MAÇON KNITTING 00. 

et al. ' 

(arcuit Court of Appeals, Third Circuit May 12, 1902.) 

i No. 15. 

Patents— Construction dp ContkÀct of Licknsb— Défense of Soits. 

Plalntlffs, who weife ôVners of certain patents relatlng to knltting 
macblaes, entered Into a dontract with défendant corporation, whlch 
was a manufacturer of ' kpitted goods, by which défendant was glven 
an exclusive Ucense to usé the patented machines for certain purposes 
durlng thelifé of the patents. The contract contalned clause pro- 
vidlng that, In the event of any suit or suits by or against either of 
the parties conceming thè sald patents or inventions, "the costs and 
expenses attendlng such suit or suits on behalf of any or ail of the 
parties hereto shall be borne and pald equally by the respective parties; 
that is, one-half by the .parties of the flrst part and one-half by the 
party df tïie second part'.. A suit was brought against défendant on 
the ground that the machines infringed another patent, and plalntlffs, 
by leave of court, Intervened, and defended the same. ^Beld, that nei- 
ther the fact that the macWnes were held in the suit to be Infrlnge- 
ments, nor that defepdant hftd refused to défend and the intervention, 
though acçtiilesced In, jtî'as volùntary, relleved It from ita obligation, 
under thé contraet, to côntrlboté oné-halî àt the costs and expenses in- 
cttrred by plalntifts in defendlng'the suit. ' 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. , 
For opinion below, see I13 Eed. 844. 

: Jos. De F. Junkîn, for plaintifï in error. 
Hector TJ Fenton, for défendants in error. 

Before ACHESON, DAIJLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judgei This was an action by the défendants în 
error against the. pjâintiff in error upon a contract in writing, and the 
controlling question is as to the meâning of certain of its terms and 
their relation ib the facts ôf this case. The contract is as follows : 

"This agreëmént, made and éntéréd '|nto this tenth day of February, A. 
D. 1896, by and between Jbséph Bennor of the clty of Maçon, in the county 
of Bibb and state of Georgla* and the Maçon Knltting Company, a corpora- 
tion organized under the laws of the said state, and havlng Its principal 
place of business. In Maçon, aforesald, parties of the flrst part, and the 
Leicester Mills Company, a corporation organized under the laws of the 
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State of New Jersey, and having its principal place of business in Phila- 
delphia, in the state of Pennsylvania, party of the second part, witnesseth: 
Whereas, letters patent of the United States, No. 534,248, dated February 
19, 1895, for an improvement In stoclîings and the art of manufacturing 
same, were granted to the said Joseph Bennor; and -whereas, certain applica- 
tions for letters patent of the United States were flled by the said Joseph Ben- 
nor for certain improvements In straight knltting machines for manufactur- 
i]ig fashioned hosiery, as follows: Sériai No. 515,911, filed June 28, 1894, and 
allowed January 2, 1896, sériai No. 517,970, flled July 19, 1894, and allowcd 
.Tanuary 2, 1896, and sériai No. 556,416, filed October 21, 1895, and allowed 
November 18, 1895; and whereas, by an instrument of writing dated Sep- 
tember 14, 1894, the said Maçon Knltting Oompany did acquire from the 
said Joseph Bennor an undivided one-half of the whole right, title, and 
interest in and to ail and singular the said inventions and letters patent; 
and whereas, the party of the second part is desirous of manufacturing 
Isnitting machines containing said patented improvements In the United 
States, and of acquiring for the same territory the exclusive right to manu- 
facture thereon linitted stoclîings of wool, worsted, and merino, but of no 
other material, under and in aecordance wlth the said patent 834,248, to- 
gether with other linltted goods of wool, worsted, and merino, but of no 
other material, and has agreed to pay the parties of the first part therefor. 
as hereinafter provided: Now, therefore, the parties hereto, for and in con- 
sidération of the promises and of the sum of one dollar each to the other 
in hand paid at or before the ensealing of thèse présents, the receipt whereof 
is hereby acknowledged, do covenant and agrée to and with eacli other as 
follows, and for themselves, their respective heirs, executors, administra- 
tors, and successors: 

"First. The parties of the flrst part hereby license and empower the 
party of the second part to manufacture in the United States of America 
for its own use therein, to the end of the terms for which said letters pat- 
ent are or may be granted, linitting machines containing the above-men- 
tioned patented improvements, granting it the sole right in such United 
States to use the said machines in the manufacture of linitted goods of 
wool, worsted, and merino, but of no other material, and for no other pur- 
pose or purposes. 

"Second. The parties of the first part further agrée to build and furnish 
to the party of the second part twenty (20) knltting machines of the con- 
struction set out in application, sériai No. 556,416, aforesald, which ma- 
chines shall be built by the parties of the first part at the earllest date pos- 
sible, and shall be furnished by them to the party of the second part at a 
price of ten per cent. (10) above their actual cost of construction; It being 
understood and agreed that the said machines shall not exceed in price the 
sum of two hundred dollars ($200) per machine; and that the party of the 
second part shall bave the exclusive right to use the said twenty machines 
in the manufacture of knitted goods of wool, worsted, and merino, but 
of no other material and for no other purpose or purposes. It is further 
understood and agreed that the said machines shall practically be opera- 
tlve machines, and shall be built in a workmanlike manner, and that the 
parties of the first part shall furnish a capable man to instruct a compétent 
person, designated by the party of the second part, to operate the said 
machines, and shaU furnish ail proper and necessary information for the 
practical disposition and érection of said machines in the mills in German- 
town, Phlladelphia, of the party of the second part, cost of freight and 
placlng ready to be run to be paid by the party of the second part. 

"Third. Upon the delivery and practical opération of the said twenty (20) 
machines, the party of the second part agrées to forthwith assign and 
■ transfer to the parties of the first part fifty (50) shares of the capital stock 
of the Lelcester Mills Company, par value one hundred dollars ($100) per 
share, together wlth bonds of the said company to the value of five thou- 
sand dollars ($5,000), such bonds being secured by the mortgage now held 
in trust by the Provident Life & Trust Company of Phlladelphia. 

"Fourth. The party of the second part shall hâve the privilège of con- 
structing, at its own expense, for the spécial use and purpose above recited. 
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as many of the said machines embodylng sald patented Improvements as 
Itiuay désire to fconetruet; and in considération 6f sueii privilèges granted 
to Itthe party pf the second part agrées that on January 1, 1898, or prior 
to that tlÉïe if It shall hâve eonstructed elghty (80) of such machines, It 
vrill forthwlth assign and transfer unto the said parties of the first part 
oné hnndted. (100) more shares'of capital stock of the said company of the 
sald par value of olie hundred dollars (Ç1(X)) per sharè, together with an addl- 
tional amount of the sald bonds thereof to the value of flve thousand dollars 
($5,000). 

"Pifth. It is further agreed betweèn the parties hereto that, in the event 
of a suit or sults being brought by or against any or ail of the parties 
hereto, under oir concernlng the said letters patent and inventions, then 
and in that case the eosts and expen^es attending such suit or sults on 
behalf of any or àll of the parties hereto shall be borne and pald equally 
by the respective partles,-^that is, one-half by tiie parties of the first part 
and one-half by the party of the second part. 

"Sixth. It is mutually Tindèrstood and agreed that Wilson H. Brown, of 
Philadelphla, Pennsylvanla, vloe président of the sald the Lelcester MiUs 
Company, personally guairantles to the parties of the flrst part, such guar- 
anty belng evidenced by hls niiiting In this agreement, that the aforesald 
stock of the said company shall be valued at and be worth par, to wit, one 
hundred dollars ($100) per share, où the flrst day of January, 1898; and, 
further, that, if the parties of the flrst part so elect, he, the said Brown, 
will purchase from thein at par on January 1, 1898, flve thousand dollars 
($5,0()0) of the said stock, and on January 1, 1890, flve thousand dollars ($5,- 
000) more of the sald stock, and on October 1, 1899, the remalnlng flve thou- 
sand dollars ($5,000) of the same." 

The fifth clause of this çontract, which is directiy for considération, 
is free from patent ambiguity. It plainly pro vides that in the event of 
suit being brought by or against any of the contracting parties, con- 
cerning the letters patent to which it' refers, the costs and expenses 
attending, such suit shall "be borne and paid equally by the respective 
parties, — ^that is, one-halï by the paries of the first part and one-half 
by the party of the second part." Ànd the applicability of this pro- 
vision tô the circumstances of the présent case is, we think, scarcely 
less clear than the language in which it is expressed. The plaintiff in 
effor, ih its afïidavit of défense, in substance admitted that a suit had 
been brought against it which did concern the patents and inventions 
designated in the çontract. That suit was brought, it is true, against 
but one of the contracting parties, but it was not for that reason any 
lesB distinctly covered by their stipulation as to costs and expenses. 
If the party sued, the plaintiff in error, had seen fit to itself make dé- 
fense, its right to require that the other party, the défendants in error, 
should bear and pay one-half of thé charges thereby incurred would 
hâve been unquestionable, and, as the çontract inade this right re- 
ciprocal, it would seem to foUow, that the défendants in error, who 
actually did défend, were equally entitled to its enforcement. It is, 
however, contended that they were not so entitled, because, as is sug- 
gested in the brief for the plaintiff in error, it was decided in the case 
in which the costs and expenses in question accrued that the patents 
to which the agreement of February lo, 1896, related were invalid; 
and because, also, the défense which was made in that case was not 
îftterposed by the plaintiff in error, but by the défendants in error, and 
in pursuance of their voluntary intervention therein. Waiving the 
point that the afïidavit of défense does not distinctly state that the pat- 
ents recited in the agreement of February 10, 1896, were adjudged to 
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be invalid, we are of opinioil that such an adjudication, if admittedly 
made, would not hâve constituted a sufficiept défense to the action be- 
low. The agreement was to be effective in the event of such a suit 
being brought. The obHgation it imposed was, by its express terms, 
made absolute simply upon the happening of that event, and we are 
not at hberty to annex to this obHgation the further proviso that it 
should attach only to such suits as could be successfuUy defended. 
We are bound to assume that what the parties themselves said is what 
they intended and ail that they intended. Courts cannot add to or 
alter contracts, and the meaning of this one is too plainly expressed 
to stand in need of ascertainment by construction. We cannot agrée 
that the refusai of the plaintiff in error to défend the suit which was 
brought against it relieved it from liability to bear one-half of the dis- 
bursements which the défendants in error made in defending it. It 
was manifestly contemplated that, in the event of any such suit "being 
brought by or against any or ail of the parties," it would in the one 
case be prosecuted, and in the other be defended. The costs and ex- 
penses which it was agreed would be jointly borne were those "at- 
tending such suit or suits," and costs of substantial amount do not 
attend uncontested cases. It is quite apparent, too, that either of 
thèse parties might hâve brought suit, and hâve required the other, 
though not assenting to its institution, to contribute to its expense, 
and y et as to ail such suits, whether by or against them or either of 
them, their agreement was precisely the same. If, therefore, the par- 
ticular suit in question had been brought against the défendants in 
error, they, of course, could hâve defended at joint expense. Were 
they precluded from doing this because it was actually brought, not 
against them, but against the plaintiff in error? We think not. The 
défendants in error were, by leave of the court, and with the acqui- 
escence of the plaintiff in error, permitted to intervene and make dé- 
fense. Consequently, the défense which they made they had as much 
right to make as if they had been originally parties défendant. It is 
not asserted that it was not made in good faith or that the costs and 
expenses incident thereto were excessive, and, as they attended such 
a suit as is designated in clause 5, we are of opinion that they were 
distinctly covered by its terms. It is true that, in their pétition to 
intervene, the défendants in error stated that they stood ready to 
défend "at their own proper expense, as provided and set forth in said 
contract of license" ; but that this statement was not intended to, and 
did not, release the plaintiff in error from its liability to ultimately con- 
tribute to that expense, is, we think, too clear for argument. 
The judgment of the circuit court is affîrmed. 
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#ri!Itoî STATES BNVELOPB GO. T. SHBRMAN ENVBLOPB 00, et «1. 
' (Circuit Court, i). Mftsàachusetts. May 23, 1902.) 

1- .. ; ■'••' ■.■'fei.ési., ,/: 

Patbjîts— Infhinoembnt— Bhvhi,0eb Machinbb. 

;The Heywood patent, No, 420,792, for improvements In machines for 
.maklçLji envelopes, clalms 14 aîid 15, construed, and held uot infringed. 

In Equity. Suit for infringement of letters patent No. 420,792, 
granted to Charles H. Heywood Februafy 4, 1890, for machines for 
making and printing envelopes. On final hearing. 

Sotjthgate & Southgate, for complainant. 
George p. G. Goale, for défendants. 

COJvT, Circuit Judge. This suit îs brought for infringement of 
claiffls 14 and 15 Of the Heywood patehl!, No. 420,792, dated February 
4, 1890, for improvements iti machines for making envelopes. The 
only défense is noninfringement. The daims relate to mechanism 
for discharging the cOmplètëd envelope from the folding box. Before 
thè Hèywoôd invention, the envelope was delivered from the folding 
box either over the folders or by lowering the bottom of the box. In 
the Hej'wood device the envelope, is discharged through a small open- 
ing betweeri the undèr side of the front-flap folder and the edge of the 
folding box. This opening is obtained by mounting the front-flap 
foldef on à swingirig frame or thovable support. The two claims in 
issue are as foUows: 

"(14) The comblnatlon, with the table hàvlng aii aperture, 289, and a sub- 
Btantlally solid Immovable folding bed at one slde thereof, of a front-flap 
folder and a movable support therefor, whereby sald folder and its support 
may be located In sald aperture to perfonn Its folding opération, and then 
rempved therefrom, leaving sald aperture unobstructed for a forward and 
dowhward, discharge through same of a folded envelope from the bed, sub- 
Btftntlally as descrlbed. 

"(15) The comblnatlon, wltb, the table havlng thereon an Immovable fold- 
Ipg bed, and provlded wlth an opening In advance thereof, of a swinging 
frame, 280, and means, substantlàUy as descrlbed, for securing its oscilla- 
tion, a hinged front-flap folder supported on and movable with said swing- 
ing frame, means, substantlaliy as descïibèd, for opening and closing sald 
flap folder, and one or more discharging Angers, z, for moving a folded en- 
velope forwardly and downwaxdly." 

The important and novel feature of thèse two claims, in view of the 
prior art, îs the swinging frame or movable support for the front-flap 
folder. In the défendants' machine, the small aperture for the dis- 
charge of the envelope benèath the front-flap folder is made by simply 
cutting away the under side df such folder or its support. In my opin- 
ion, there is absent from the défendants' structure the "swinging 
frame" or "movable support" for the front-flap folder, which is the 
essence of the Heywood improvement; and consequently there is no 
infringement. The movement of the front-flap folder in the défend- 
ants' machine is not essentially différent from the movement of the old 
front-flap folders; and the opening for the discharge of the envelope 
is not due to any movement of the folder away from the edge of the 
bed, in the sensé of the Heywood patent, but to the structural dififer- 
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ence which results from cutting away the under sîde of thefolder. 
Upon careful considération I find myself unable to agrée with the 
reasoning of complainant's expert to the effect that the horizontal bar 
which supports the front-flap folder in the défendants' machine has the 
swinging movement of the Heywood frame. 
Bill to be dismissed, with costs. 



SEOUKITY TRUST CO. v. ROBB, 
(Circuit Court, D. New Jersey. April 30, 1902.) 

1. lUDEMNITT — DlSCHAHGB OP InDKMNÏTOR— PBEYENTING PrOSECUTION OF Ap- 
PEAL. 

A surety, who has been notifled to appear and défend a suit, is 
entitled to appeal to a higher court in case of an adverse judgment; 
and, if the principal does anything to Impair the right, it opérâtes as 
a release. But on the mère neglect or refusai of the principal to appeal, 
or where, in order to: make It a supersedeas, a bail bond was required, 
and as a condition to executing it the principal demanded further in- 
demnlty, which the surety declined to give, the surety is not discharged; 
an appeal being allowed by law wlthout a bond, although It wonid not 
operate as a supersedeas. A writ of error having been taken out by 
the surety In the name of the principal, and the principal having been 
compelled to subsequently pay the judgment, because no bail was en- 
tered, he notlfied the surety that, as a condition to further proSecuting 
the writ of error, the Judgment must be repaid or security glven. 
Eeld, that the condition was not um-easonable, under the circumstances, 
and therefore the surety was not released. 

Action at Law against Surety on Bond of Indemnity. On motions 
for direction of verdict. ' 

The plaintlff, at the instance of the défendant, became surety on a re- 
plevin bond, and took a eounter bond of Indemnity in the sum of $15,000. 
The replevln having gone adversely to the défendant, suit was brought 
against the plalntiff on the replevln bond in the suprême court of New 
Jersey by the party to whom it was given, and a judgment recovered therein 
of $14,621.88, the 22d of January, 1901. The défendant, Robb, had notice 
of thls suit, and appeared and defended It by counsel. A writ of error to 
the court of errors and appeals was taken out, on which, in order to make 
it a supersedeas, bail was required to be entered within 10 days; and, no 
such bail having been entered, an exécution was issned against the plaintifC 
on February 18, 1901, and the judgment pald. Plalntiff thereupon brought 
the présent suit on the indemnifying bond given by the défendant. At 
the trial it was shown by the défendant that within the time required to 
make the writ of error a supersedeas the défendant met the représentatives 
of the plalntiff with regard to entering such security; the City Trust Com- 
pany of Philadelphia, an acceptable party, having agreed to become the bail. 
At that interview, however, further eounter security was demanded by the 
représentatives of the plaintlff of the défendant, either by way of collaterals 
or otherwise, before they would exécute the supersedeas bond. The de- 
fendant declined to give thls security, and thereupon the parties separated. 
Later on the exécution already referred to was issued, and the judgment 
pald. On April 6th foUowing plaintiff's counsel addressed a letter to the 
counsel for the défendant, directing hlm to discontinue the prosecution o>f 
the writ of error unless the défendant was willlng to relmburse the plaintlff 
for the sum which they had been compelled to pay, with interest and costs, 
or would give proper security tô repay them. It was suggested In the letter 
that, unless the direction to discontinue was complied with, counsel would 
appear in court and ask to bave the writ dismissed. The writ was therefore 

H 1. See American Surety Co. v. Ballman (O. C. A.) 115 Fed. 2S2. 
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diacontinued, nnder protest. At the triai, upon thèse fuets, each party re- 
q»erted the court to direct a verdict 

D.' J; Pancoast and John, Fi JEJamed, for plaintiff. 
Robt. H. McGartef, for défendant. 

ARCHBALD, District Judge^ (orally). There are some things 
that are clear in my mind in regard to this, and I confess that there 
are some things that are not. I am clear, for instance, that the Se- 
curity Trust Company was not bound to prosecute the writ of errer 
themselves. On the p,thfir hand, I am also clear that Mr. Robb, as 
surety on the replevin bond, was entitled to hâve the case reviewed 
by a writ of error, ând that if the Security Trust Company did any- 
thing to impair that right it would, under the décisions which hâve 
been cited to me, hâve released. Mr. Robb, the surety. The real ques- 
tion, then, is whethei;, under the facts, as shown, that right was im- 
paired. An exarople of a case where it would be is found in American 
Surety Co. v. Ballmjui (G. C.) 104 Fed, 634, where the writ was dis- 
missed after it had béen taken otit, or in Stark v. FuUer, 42 Pa. 320, 
where, in an action to enforce a mortgage guarantied by the défendant, 
the plaintîfï having recovered less tham the amount guarantied, and a 
rule for a iiew trial having been taken at the instance of the surety, the 
plaintifï agréed that it might be discharged. In the présent instance, 
however, we hâve something consjderably less than that.iso far, at least, 
as- the interview over which there is so much controversy is concemed. 
I do not see how anything occurred at that time which would relieve 
the surety. It is true that, as a condition tO executing the appeal bond, 
the Security Trust Compa;ijy, by its offieers, demanded that Mr. Robb 
should put up collatéral, and the parties divided upon that, and the 
bond was not executed. It is also proved that in the préparation of 
that appeal bond Mr. Robb had followed the suggestion of the Surety 
Company as to who would be acceptable to go upon that bond, to wit, 
the City Trust Company,and the exécution of the bond by that Com- 
pany, upon the payment pf some $144 premium, had been secured. 
But I do not see that that made a contract a breach of which would 
amount to a release, or impair the right of the surety to hâve a fur- 
ther revîew of the case. Nor was that interview necessarily final, 
either in the time or in the manner of ,,arranging,for the appeal ; and, 
whatever part it played in tha,t transaction, it is also in évidence that, 
in addition to this appeal bond, there was présent, in the hands of 
the ofificers of the City Trust Company, who were there, a bond of 
indemnity; draijra up, appâCently; fpr the Security Trust Company to 
sign, wit^. J^f. Robb as a, . surety, -Jyhibjî Mr. Robb had signed, and which 
was required by the City Trust Company before they would go on the 
appeal bond. The parties, however, as I say, fell apart at that inter- 
view, and did nOt corne to any agreemènt. But, as I hâve suggested, 
that was not final. It di4 not bar theiprosecutittn of the writ of error 
without bail, nor even^the prosecution of a writ of error with such 
security as would make it a supersedeas, which was the thing de- 
sired. As a matter of law, the writ ôf error could hâve been tak-en 

1 Sjtaciallf assigued. 
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and prosecuted, without the exécution of the bail or appeal bond by the 
plaintiff in error, as counsel now admit, although the idea was not prés- 
ent at the time. But, in order to relieve the surety, we must^ hâve 
something which amounts to a bar or prévention of the prpsecution of 
an appeal. That, it seems to me, is what we hâve got to find, in the 
case to work such a resuit, and I do not find anything of that character 
in the interview on the ninth day after the judgment had been signed. 

Is there anything subséquent to that? The letter of Mr. Harned 
is of great importance, to my mind. It virtually amounted to a di- 
rection from the plaintifï, through its counsel, to prosecute the writ 
of error no further except upon certain conditions. The counsel who 
represented Mr. Robb, in the face of it, could not well go on ; and he 
had the right to regard it as a direction that he should not, as he 
did. It was peremptory in its character, unless the conditions sug- 
gested were complied with, and it was just as forcible and effective 
as if the parties had met, and an actual direction had been given to 
dismiss the case. It was therefore a bar to the prosecution of the 
writ of error, unless it is relieved by the condition express ed in the 
letter, and that condition was a reasonable one. If it was unreason- 
able, the efïect of it as a bar impaired the right of the surety to go 
on, and released him. It is just there that the diiïïculty, in my mind, 
cornes in. Was it unreasonable, under the circumstances, to exact the 
condition, as a right to further prosecute the writ, that the judgment 
which the Security Company had paid should be reimbursed to them, 
or that they should be secured to that extent? The responsibility 
of deciding this question, in my judgment, is thrown upon the court. 
Now, in judging of the reasonableness of the condition, we must take 
into considération that lo days were given to the parties within which 
to perfect an appeal with a proper appeal bond, which would hâve 
operated as a supersedeas ; which opportunity, without impairment, 
was open at the beginning to the surety, but not taken advantage of. 
And that is true, notwithstanding the interview on the ninth day, — 
that is, on the 3ist of January, — or the misconception with regard 
to the rights of the parties before the law to appeal without a bond. 
Therefore the case stands this way: With the opportunity given to 
the surety, without impairment, to take a writ of error and make it 
a supersedeas, and that opportunity not having been properly availed 
of, and the time having elapsed in which to do so, an exécution was 
issued, and the Security Company compelled to pay. 

As I said in the opening of my observations, after the recovery of 
the judgment in the lower court I do not think there was any obliga- 
tion on the part of the Security Company to put themselves in the 
position of the moving party. That was upon the surety. AU that 
could be asked of them was to aid in it, or not to do anything that 
would stand in the way or impair or bar that right, that right being 
a valuable one. But not being themselves the parties to move, and 
the surety not having moved in season so as to hâve obtained a super- 
sedeas along with the writ of error, the Security Company was légally 
compelled, on exécution, to pay the money, and thereupon, as the 
resuit of this, exacted either payment or security for the subséquent 
use of their name. I décide, with some hésitation, I confess, that this 
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dçmand, under ail the circumstances, was not an unreasdnable oh*, 
'rtiey wére out ttèir money, and, while but a few weeks had elapsed» 
yet time wbrks changes, and sometimes very quickly impairs securi- 
ties that are good and that would be good except for delay. If we 
put an extrême Gase, I think we cân see more clearly with regard to 
it' thân if wé judge of it just on the facts as they stand. For in- 
stâttce, if fhere should be a delay of a year or two, or to nearly the 
full limit given by the law in which to prosecute a writ of error, 
it certainly would not be contended that the surety could stand by ail 
that time,— ^;he principal being out the money which he had advanced, 
—and still hâve the right to go on and use his name without reim- 
bursing hitïi tb the extent that he had been compelled to pay. If 
the surety secured a reversai of the judgment on error, a writ of resti- 
tution would be awarded, which would restore to him whatever he 
had advanCed. And it will be noted that the demand in the letter is 
not absolute to pay the money; the alternative is also given of other- 
wise securing it. 

Under the circumstances, the demand, in my judgment, was not 
unreasonable, and the conditional direction by Mr. Harned, the at- 
tornCy of the plaintiff, to dismiss the writ of error, or to refrain from 
further prosecuting it by the surety, did not amount to a release of 
Mfi Robb, and he is therefore legally liable in this case. 

To the Jury : Gentlemen of the jury, under the views expressed 
by the court there is nothing for you to dispose of except to déter- 
mine the: amount of the verdict. As you hâve heard me say, the 
responsibility of the case falls upon the court, and the undisputed évi- 
dence being that a verdict was recovered on the replevin bond on 
which the -défendant, Mr. 'Robb, was surety, in a suit where he had 
the opportunity to appear and défend, for the sum of $14,621.88, you 
will render a verdict in favor of the plaintifï for that amount, with 
interest 



'■ •-' ■ ■ ' '■' : THE3 MARS. 

(District Court, B. D. Jîiew ïofk. Aprll 19, 1902.) 

1. Trô ASD To-w— GroundiSg op Tow— Nesligekt NatiOation m Fog. 

A&r^cean tug, wlilch lni:g<>ing à aistance of eight miles In a fog, 
■with a barge In tow, deyiated three miles from the pcpper course, and 
grounded, was in fault for the groundlng of the tow^ which foUowed; 

' ' but thé bar^e was also gullty df contribùtory fault where, although the 

fog was so thlck that ttie tug could not be seen, nôr her course ascer- 

talned except by watchlng the direction of the hawser, which was some 

200 fatSflins In length, ,the lookouts stationed for that purpose were 

'Inattentive to thelr duty, and did not observe the slackening of the 

■ hawbër'îiêir the iignals of me tug to cast anchor untll the barge had 
corné xtp dn tho llne, and the grounding was not avolded. 

ïn Adrairalty^ Suit agairist tug to recover damages for grounding 
of to-^. 
James J. Macklin, f or libelant. 
Wing, Putnam & Burlingham, for claimant. 
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THOMAS, District Judge. The Mars is a large sea-going tug, 
and the Jenna Hughes is a barge 220 feet in length. On March 23, 
1901, the tug, with the barge in tow, laden with 2,000 tons of coal, 
and drawing 14;^ feet, left Philadelphia for New York, reaching Over 
Falls Shoal, at the entrance of Delaware Bay, about 5 :io p. m., March 
24th. From Over Falls, Buoy the captain of the tug claims that he 
steered for about fîve miles in the direction of the Seventeen Foot 
Lump, on a course E. >4 N. ; that he then went on a N. E. course for 
about three and a half miles; whereupon he laid a course N. E. by 
E., up the New Jersey shore. The usual course is N. E. Yt. E., but the 
captain of the Mars claims that he made the additional allowance on 
account of a fog that came up about 6 :30 p. m., after the tug had taken 
its final course, and when the Cape May Light was bearing N. W., dis- 
tant about six miles. The course up the coast of N. E- by E. should 
hâve taken the tow about two and a half miles clear of the bell buoy 
oiï Hereford Bar, and three miles ofif from Hereford Bar. In fact the 
tug brought up on the bar, whereupon the barge came up on the haw- 
ser, and took bottom, and for the injuries thus received this libel is 
filed. The fog was dense, and the last course adopted by the tug 
was sufificient. It appears that the tide began to run flood at the en- 
trance of Delaware Bay, at 6 -.^j. The captain of the tug states that 
he had slack water or ebb tide in the neighborhood of Over Falls 
Shoal, which would soon turn to fiood, and that the tide was flood at 
Hereford Bar at the time of the accident. Attention is also called to 
the fact that : "Tidal currents on the coast of New Jersey, when un- 
infîuenced by the winds, as a gênerai rule follow the trend of the shore, 
except close in near the entrance of the several inlets, where the current 
of floods têts in shore, and that of the ebb ofif shore." There was no 
wind. Thus it appears that the captain of the tug had an opportunity 
to set his course along the coast before the fog set in ; that he steered 
by compass; that nevertheless, in going a distance of eight or eight 
and a half miles, he deviated three miles and grounded; and this 
deflection occurred during about an hour and forty-five or fifty min- 
utes. With no wind, with a tide that should not hâve carried him 
in shore, and with full opportunity to maintain his course by compass, 
and while going at the rate of about fîve miles an hour, the tug ran 
ashore. Such a state of facts must condemn the tug in the absence 
of adéquate explanation. 

Upon his cross-examination, Capt. Miles of the tug was asked : 
"Q. And you account for going on the bar because of the bad steer- 
ing of the barge ? A. I hâve no other way to account for it." The 
answer does not suggest that the tug was deflected from its course 
by the defective steering or action of the barge, and there is no sufiS- 
cient évidence to sustain such contention. But it is alleged in the 
answer that after the tug took bottom "she immediately signaled to 
the barge, which was on a hawser 225 fathoms long, first by whistle 
and afterwards by the mégaphone, to cast ofï her hawser and come 
to anchor. The persons on the barge did not obey the order prompt- 
ly, but fînally did let go their anchor. The resuit of their delay was 
that the barge ran up on the hawser, swung round, and took bottom 
herself." 
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The barge wa^ on à; hawsef of some 200 fathoms, and in the fog, 
whén the light df the tug could not be seen, as the captain of the 
barge testified, the bearihg of the tug could be determined only by 
the direction in whîch'fthe hawser drew, and for this purpose the en- 
g^ineer and deck hahd weré ordered on lookout ahead, while the cook 
and another deck hànd were àt thé wheel aft. Whén the tug went 
àshore the captait! was in the hotjsè busy with the manifest, nobody 
tvas oii lookout àhead, the èngineer 'and deck hand being in the en- 
gine hoûse talkîng and smoking, and hence the immédiate navigation 
bf the barge was léït to thé cook and deck hand. When the tug took 
ground the bar^e must hâve gone ahead on the hawser, but there 
was no due able to understand, or even to hear, it seems, the whistles 
which Capt. Miles testifies he gavé to' the barge. No one on the 
barge admits hearing them, probâbly for the reason that from lack 
of, knowlèdge or becausé'Of inattention the signais were not difïeren- 
tiated from the fog signais. Then Miles called through the méga- 
phone, the; captain ofthje barge héàrd him, and came out, went for- 
Ward, and ordered the àtichor down, and this was done ; but the ves- 
sëls were then some 600 fëét apart, and the grounding was not avoided. 
The fog required a vigilant' lookout. There was none. There was 
no one to watch and report the condition of the hawser, and no one 
knew how to hear and distinguish the code of signais. At a time 
of dangerous navigatioh thé outlook was abandoned. What if the 
necessary otitlook had .been maintainèd? It would hâve been seen 
that thé hawser was slackenihg, the signais should hâve been heard, 
and the anchoi- promptly let go. The force on the barge was disor- 
ganized, and, if iiot ùseless, yet its ùsefulness was greatly impaired. 
There was no requjsite preparedness to act with quickness and intelli- 
gence, if occasion for action came. For this reason it is considered 
that the barge was in fault, and that it should share the damages 
which she suflfered. 

A décree will be entered accprdingly. 



DRAPER V. SKERRETT et al. 

(Circuit Court, E. D. Pennsylvanla. March 3, 1902.) 

N0.43. 

1. JimisDicTiow OF Fedebal Courts— Amoukt m Controvbrsy-Buit for In- 

FBINQEMBHT OF TRADK-NaME. 

In a suit to restraln Infringement of a trade-name not registered as a 
trade-mark, the Injury to complalnant's business from the Infringement, 
past and prospective, measures the amount in controversy, for the pur- 
poses of fédéral jurisdictlon.i 
a. Tsadb-Markb— Gbookaphical ahd Descriptive Words— "French Tissuk." 
The wordB "French Tissue," as applled to a thln paper dresslng for 
corns, orlgluallng In France, çannot be appropriated as a trade-mark; the 

1 Jnrisdictlon of circuit courts as determined by amount in controversy, see 
notes to Auer v. Lombard, 19 C. 0. A. 75, and Tennant-Stribling Shoe Oo. v. 
Roper, 36 O. C. A. 459. 
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flrst belng broadly geograplilcal, and the second descriptive of the texture 
of the paper.2 

8. Same— Unfair Compétition. 

Although a trade-name Is of such a character that It cannot be monopo- 
lized as a trade-mark, it may by use acquire a secondary meaning, as des- 
ignatlng the goods of a particular manufacturer, which wiU entitle hlm 
to an Injunction agalnst Its use by another, as unfair compétition, wliere 
a fraudulent intent is shown, or may be justly inferred from the cireum- 
stances of such use.» 

4. Same— UsiNG Teade-Name and Bimdi.ating Dbess. 

Plaintlff purchased from France a thln emolHent paper dressîng for 
coms, etc., linown as "Papier Fayard," -whlch he put up in a différent 
and more useful and attractive form, and sold under the name of "French 
Tlssue." It became linown by such name in this country, and acquired 
a considérable sale. Défendants, through an arrangement wlth plaintifC, 
acquired the sole right to handie such préparation In certain localitles; 
and plaintiff furnished It to them In specially colored envelopes, upon 
which their name appeared, but with plalntiff's as proprletor. Subse- 
quently défendants began putting up and selling a simllar préparation 
for themselves under the same nâme of 'Trench Tlssue," and using a 
dress, both as to the squares of paper themselves, the envelopes In 
which they were sold, and the advertlsing circulars Inside, closely slnlu- 
latlng that of plaintlff. Held, that whether the relation of défendants 
to plaintlff was that of sales agents, or merely customers, It was clear 
that they were attemptlng to take advantage of such relation, and the 
trade thereby acquired, to substltute in such trade their own prépara- 
tion for that of plaintlff by adoptlng the name and simulatlng the sym- 
bols, devices, and dlsplay by whlch plalntiff's préparation was Identifled 
and had become known to customers, and that plaintlff was entitled 
to an Injunction restralning them from uslng, not only the slmulated 
dress, but also the name. 

In Equity. Suit to restrain infringement of trade-name. Hearing 
on bi!l, answer, and proofs. 

Edward Brooks, Jr., for plaintifï. 

Michael J. Ryan and John W. Jennings, for défendants. 

ARCHBALD, District Judge.* The question of jurisdiction has 
been raised, and is therefore the first to be disposed of. If this were 
a suit for the infringement of a registered trade-mark, under the 
statute (Act March 3, 1881 ; 21 Stat. 502), thè court would hâve ju- 
risdiction without regard to the amount in controversy (section 7). 
But as it stands, whatever is required to give jurisdiction must appear. 
Elgin Nat. Watch Co. v. Illinois Watch Case Co., 179 U. S. 665, 21 
Sup. Ct. 270, 45 L. Ed. 365. It is to be remembered, however, in the 
présent instance, that the plaintifï proceeds for the purpose of pro- 
tecting his trade-name; and it is the value of that name, as meas- 
ured by the damages to it, not only présent, but prospective, which 

2 Use of geographlcal names as trade-marks, see notes t» Hoyt v. J. T. 
Lovett Co., 17 C. C. A. 657, and Ballway CJo. v. Paul, 35 G. C. A. 642. 

» Unfair compétition, see notes to Scheuer v. MuUer, 20 0. G. A- 165, and 
Lare V. Harper, 30 C. O. A, 376. 

* Specially assigned. 
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dèféMines'tK'ë'amourit îh controversy. This the plaintiff avers în 
the bill to be above the sum of $2,000, and I think the claim is sus- 
tained by tliÇ;j^yjdeiice. The trade,,per year taken away by the de- 
fendants, if not restrained, would soon exceed that sum, if it does 
not now do se ; and, as already intimâted, that is the real guide. The 
damages to be awarded for the injury already inflicted are merely 
incident to the gênerai relief pràyed for, and do not control the ques- 
tion. 

It mu?tbe admitte4 that the plaintiff has no right to use the ter m 
"French Tissue" as a trade-mark for the; emollient paper which he 
puts up and puts upon the market. The word "French" is broadly 
géographie, ittdicating its origin, and the word "Tissue" is de- 
scriptive 61 its texture, and was applied to it in France, from whence 
it comes, lonig before it was introduçed into this country. Neither 
singly, therefore, nor in combination, can thèse words be so em- 
ployed. Canal Co. v. Clark, 13 Wall. 311, 20 L,. Ed. 581; Lawrence 
Mfg. Co. V. Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 396, 34 h. 
Ed. 997; Êrown Chemical Co. v. Meyer> 139 U. S. 540, 11 Sup. Ct. 
625, 35 Ivl Ed. 247; Elgin Nat. Wâtch Co. v. Illinois Watch Case 
Co., 179 U. S. 665, 2ii Sup. Ct. 270, 45 t,. Ed. 365; Brennan v. Dry 
Goods Ço'.V 47 C. C. A. ^32, 108 Féd. 624. This is not to deny, how- 
ever, that.çveri gçographîcal or local names, or those which originally 
were merèly descriptive, may become so associated in an acquired 
or secondary significance with the'g'oods manufactured or produced 
by a partidilar person as tô îdëntify and designate them in the gên- 
erai market as his especial production. Singer Mfg. Co. v. June Mfg. 
Co., 163, U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Elgin Nat. 
Watch Co. v.'Iïlinois Wàtch Case Cb., 179 U. S. 665, 2ï Sup. Ct. 270, 
45 h. Ed. 365 ; Pillsbury-Washburn Flour Mills Co. v. Eagle, 30 C. 
C. A. 386, 86 Fed. 608, 41 L,. R. A, 162; L,a Republique Française v. 
Saratoga Vichy Springs Co., 46 C. C. A. 418, 107 Fed. 459; Shaver 
V. Heller & Merz Co., 48 C. C. A. 48, 108 Fed. 821 ; American Wal- 
tham Watch Ço. y. U. S. W^atch Co., 173 Mass. 85, 53 N. E. 141, 43 
L. R. At,826, 73 Am. St. Rèp. 263; Wotherspoon v. Currie, L. R. 5 
H. L. 508 ; Montgomery V. Thompson [1891] App. Cas. 217; Redd- 
away v. B;?inham [1896] App.. Cas. 199. But that is really another 
mattér, anq, however cogiiate, is sustained upon a différent princi- 
ple; It constitutes,: not a trade-mark, but a trade-name, and is pro- 
teçted only Wiherç it is infringed by what has come to be known as 
"unfair copipetîtiori." It Js upon, this that the plaintiff, having no 
valid tr^de-njàrk, is.compelk<^ to rely. 

It mày sçpm somewhat of\a, rçfinempnt to hold that certain terms 
ar^ not ent^tleâtO; protection as a trade-mark, and yet that their use 
nîay bè restrained to the same extent as if they were, under the claim 
of a trade-nàine and the plea of unfair compétition. This is evi- 
dehtly în t,herrîiind'df]VJt., Justice feown in Brown Chemical Co. v. 
Meyer, I39''U. S. 540, 11 Sùp. Ct. 625, 35 L. Ed. 247, where he says: 

"But If the words • • » cannot be approprlated ' as a ■ trade-mark, it 
is difflcult to see upon what theory a person making use of thèse or similat 
■words can be enjolned." 
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But ît îs nevertheless true that even without any strict proprietary 
interest, as a trade-mark, in the terms employed, a party is entitled 
to protection against the unfair use of them by another in the effort 
to take away the trade or custom which he bas built up. This is es- 
tablished by a host of cases, which it would be an affectation to attempt 
to cite, but it is important to note the principle upon which they pro- 
ceed. To justify a court of equity in interfering, there must be some- 
thing more than the mère duplication by the one party of the other's 
trade-name. This is found in the deceptive use of imitative methods 
of display, or other devices by which the public are led into buying 
ihe infringer's goods when they intended to buy those of the original 
producer. The fraud which is thus perpetrated is a legitimate ground 
for équitable interférence, and is the practical basis of it. As said 
by Mr. Chief Justice Fuller in Elgin Nat. Watch Co. v. Illinois Watch 
Case Ce, 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 : 

"The essence of the wrong conslsts In the sale of the goods of one manu- 
facttirer or vendor for those of another," And agaln: "Such circumstances 
must be made ont as wiU show wrongful intent In faet, or justify that In- 
ference from the inévitable conséquences of the act complained of." 

So it is said by Lord Herschel in Reddaway v. Banham [1896] 
App. Cas. 199: 

"In a case of this description, the mère proof by the plaintiff that the 
défendant was uslng a name, word, or devlce, which he had adopted to 
distiugulsb hls goods, woùld not entitle him to any relief. He could only 
obtain it by pro^lng f urther that the défendant was using It under such 
circumstances and in such manner as to put off tais goods as the goods of 
the plaintiff." 

The rule is forcibly put by Mitchell, ]., in Brown v. Seidel, 153 Pa. 
74, 25 Atl. 1064, who, though dissenting from the rest of the court, 
expresses the true principle: 

"Where the Imitation is wlth Intent to acqulre, wrongfully and In an 
underhand manner, a portion of another's good wlll or business, equity will 
enjoln the attempt, as a fraud, though the imitation be not of a légal trade- 
mark. And such Intent may be gathered from imitation of name, descrip- 
tive words used, size or style of package, color or sbape or mode of appli- 
cation of label, gênerai al)pearance, or any circumstances which afford 
basis for the Inference of an intent to copy; and, where such intent is 
thus indicated, the actual resemblance need not be so close as to deceive 
any but the most careless buyers. It is enjoined, not as a déception of 
the public llkely to be successful, but as an attempt to defraud the plaintiff. 
Any rule short of this is a premium on dishonesty, and an invitation to a 
commercial policy which méasures its actions, not by conscience or right, 
but by ingenulty in dodglng the law." 

Judged by thèse tests, the relief asked for în the présent instance 
should be grantèd. The facts which justify this conclusion are not in 
serious disputé.. The plaintiff, a druggist of Springfield, Mass., while 
in Europe in thé summer of.1889, was attracted by a thin paper dress- 
ing for corns and biinions which he found in use in Paris under the 
nàme of "Papier Fayard." The paper was prepared according to a 
registered formula, and was sold in strips or roUs about 12 by 15 
inches in size, at,25 cents a roU; but in that shape the préparation 
spread upon it hàrdened and cracked after a time, and peeled off, 
116 P.— 14 
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and Mr. Draper conceiyed the idea of protectingthe surface with a 
waxed coy^Vitij^, cuttîng it into smaller, flat pièces, and putting them 
in envelbpès fea<ïy for use. To the article so m?id6 up he gave the 
nairië of 'Fi^ench Tîssue." This he had prominehtly printed on the 
face of tiie' eflyelppe, accompanied by a. représentation of the Eiffel 
Tower and tèi'tain léttering comrnghding the merits of the prépara- 
tion, and givififedirectiong for itsdse, with his own name and address 
at the fôot. j île âlso usèd a sitïall brown label, ^vith the words 
'Trench Tl'îfesàe/Valso carrying' briéf printed directioiis. In the en- 
velopè, alonâf ■^î^h the paper, was a circular or wrappef, on the face of 
whiçh wàs printed a catching référence to Paris and the Eiffel Tower, 
leading up to a|i erlcomium of thé'tissue itself, while on the other side 
was an advef tisèment of the plaintiff's other préparations. From that 
timeto this lie has put up the paper in this fashion, and has ac- 
quired a considérable trade in It, Some time in Pebruary, 1896, Mr. 
Skerrett, one of the défendants,— a prominent firm in Philadelphia,— 
calledon Mr. Draper, at Sprin^eld, and solicited an arrangement by 
which they çpiild handle the tisçuie în New York and Philadelphia. 
Without going into détails, the result of that and subséquent nego- 
tiations was jan.agreement th?.t the défendants should hâve the ex- 
clusive sale îii the two Cities mentioiled, and were to push the trade 
there, taking the tissue in lo-gross lots, at $6 per gross ; the price to 
the gênerai tradé being $9. To conform to the gênerai color scheme 
of défendants' othèr goods, the plaintiff was to print the envelopes in 
blue, and toputiithe firm name at the foot; retaining, however, his 
own name as proprietor at the head.i The relation so established 
continued until some time in June, 1898, during which period the de- 
fendants purçhased , quite a qu^ntity; of thèse goods; but, their pur- 
cliasps having suddenly fallen off* the plaintiff was led to look into 
the matter, and foùnd that thé défendants were selling a similar prép- 
aration under: the same name and style, and put up in substantially 
thé samè fasiîîon, but obtained from other sources. The reason for 
the change, aait nowi develops, was this:. The défendants had dis- 
covered that the préparation ofthè plaintiff was none other than 
"Papier Fayard," Well khown in commerce, which they could obtain 
direct from the original makèrsjit much less cost, and put up in 
packets for themselves. This they proceeded forthwith to do, which 
was, of course, their privileg'e, prdvided they did it in a legitimate 
way. The difficitlty is that they did nÔt. Not only did they appropri- 
atethe tràdé-î)^ïne by whidh the plaintiff had put the article upon. 
the market, but they imitated to the smallest particular the style, 
manner, and design by which it had been done. ,The paper was eut 
intd; the same-sîzed pièces; a wâxed coverihg was pût over it; a, 
browti label, witli thè name ahd directions, was attached; it was 
vvrapjpéd up in a iSirintedcircular, Oïl the face of which was prir^ted the 
same catcHy réadiiig matter, Closîhg with a coiiitnendatioh df the 
dressjng; and àll Was intlbsèd in an envelope èmbellished with a 
design so clpèely follôwing th^i Mopted by the plaintiff that intend- 
irig pùrchasers could not hel|)' lîut be deceived by it. But the eye is 
the best guide, and hère are tpe two envelopes for a çomparison: 



Plalntlff'a Envelope, I<BbeI, and Wrapper Fnrnished to Défendant!. 

W.P. DRAPER, Pnpftoier. 
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APPLY A FRE5H PIECE DF TI55UE EYERY DTHER 
NICHT.BEFDRE APPLYINC BATHE THE FDQT IN 
WARM WATER AND REMDVE THE HARD FLE5H 






FRENCH TISSUE 

SLICHTUY WSRH THE OTHtR 
SIOE UNO (VPPLY TO CORIlfETc 



What to See in Paris. 



rjiHH vlsltor to B'rance will flud interest to center In Paris, gay and 
i beautlful, ilch in architectural beauty, teemlng with historié association. 
Favored In its mlld and génial climate, replète wlth endless nOvelty, the 
abode of fashion and gorgeous spectacles, the home of galety and 
enjoyment lu faet the paradise of pleasure seeliers — thls Is Paris. And 
with her courteous people the visitor is completely captlvated, and Im- 
pressed wlth the wealth of sights; yet if called upon to speak of thlngs of 
deepest Interest would say: the people! and the tower! yes the Eiffel tower, 
rlslng In its fair proportions and In a lace-lilie shaft, 984 feet hlgh, capable 
of holding a:t one tlme 10,000 people. And, then, the galety of the people! 
If we should search for the source of the good spirits, and qulck, gay 
step of the Parlsians, we would find that the free use of the French Tissue, 
keeping the feet in such good condition, has something to do with It, and 
that ail Parlsians can't help belng gay. Upon my vislt to thls city of 
sunny France In 1889, I was impressed with the vlrtue of thls dresslng for 
the feet, and whlch works so favorably relievlng the pain and Inflammation 
of Bunions, Corns, etc. Wlth proper treatment ail pain in the joints, ail 
hard and soft corns can be removed. I was able to arrange for the sale 
of thls remedy In the United States, and most cordially recommend it for 
ail tender Joints and any form of hardened flesh, corns, bunions and In- 
flamed places upon the feet. It Is clean and comfortable to use, superloi 
to salves, plasters, and ail other remédies. Sold by 

THE SILVER SUDS nFQ. CO., 

PHILADELPHIA, PA. 
For Sale by Druggist and Department Stores. 



Defendanti' EuTelope, Label, and Wrapper. 
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BATHE TH^FQQT IN WÛHM WATER,REIVIOWE 
THE DEAD SKIN TH£N APPLY A PIECE OF 
FRENCH TISSUE.CONTINUETHIS EVERY 
SECOND NIGHT UNTILTHE CORH IS CURED. 



Ar^taw**^ PHIIADELPHIA.PA. 

rTiriiriMT iwti «t 




^9JUUMN VENDOME. 



COLUMN VENDOME was erected by Emperor Napoléon In 1810 In the 
City of Paris, to commemorate the success of his arms in the German 
campalgn of 1805. The site of the Column is in the center of an 
octagon at the south end of Rue de la Paix, one of the flnest of ail the 
fine streets of Paris. None of the existing monuments of that city convey 
a better Impression of the magnitude of the designs of Napoléon than the 
Vendôme Column. It is 142 feet high and 13 feet in diameter. The pedestal 
and shaft are of stone covered with bronze bas-reliefs, cast out of 1200 
pièces of Russian and Austrian cannon, representing the victorles of the 
French anny. The métal employed weighs about 3()0,000 pounds. Four 
eagles welghing 500 pounds each, stand at the corners of the pedestal, 
supporting garlands of oak. The bas-reliefs of the shaft pursue a spiral 
direction to the capital, displaylng the principal actions, from the departure 
of the troops from Boulogne to the battle of Austerlitz; the length of the 
scroU is 840 feet. Above the capital is a gallery, approached by a winding 
staircase of 176 steps. The capital is surmounted by an acroterlum, upon 
which was placed a statue of Napoléon as Emperor. This column was 
thrown down by the communes In 1871 but was restored in 1875. It sur- 
passed ail other columns as does Medicated French Tissiie for the relief and 
cure of Corns, Bunlons, Ingrowing Nalls, Inflamed Joints, Friction, Bruises 
and ail simllar Inflammations. Perfectly harmless, clean, no pressure, givlng 
immédiate relief, surpasses liquids, salves, etc. Once used always used. 

THE SILVER SUDS MFG. CO., 

PHILADELPHIA, PA. 
Por Sale by Druggist and Departni«nt Store». 
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It is useless to contend that there was no intention to îmitate. 
The attempt to catch the trade that had been attracted by the name, 
style and device by which the plaintiff had made his goods known 
is too manifest to be successfully controverted. Nor is this weak- 
ened by the fact that the packages which the défendant had handled 
for the plaintifï had their name printed on them, and were colored 
blue, instead of red, to correspond with their other articles. The 
plaintifï was none the less the producer, nor the trade any less his. 
It was his goods that were being sold, dressed out in the way in 
which he had dressed them ; his proprietorship being set out there- 
on. As said by Sanborn, J., in Shaver v. Heller & Merz Co., 48 C. 
C. A. 48, 108 Fed. 821 : 

"One does not lose the good wlU of his trade In an article of liis manu- 
facture by placing upon it the name of his eustomers who are engaged in 
selling it, nor by the fact that the eustomers linow only the nàme and 
excellence of the article, and nelther know or care who makes It." 

The unfair compétition resorted to by the défendants, as the case 
stood at the time the bill was filed, is therefore established, and the 
plaintifï is entitled to the relief against it which he has sought. 

In reaching this conclusion, several matters are necessarily dis- 
posed of which were given more or less prominence at the hearing, 
but are not, in my opinion, controlling. For instance, it is of no 
especial concern whether the défendants occupied the position of 
sales agents, or were merely eustomers. The breach of faith might 
be the greater in the one instance than the other, but it is enough 
in either. By the intermediary position which they occupied, the 
défendants were able to take peculiar advantage of the situation, 
and they did so, and that is ail there is about it. 

Neither is it very material whether this préparation had been pre- 
viously known in the American market by the name of "French 
Tissue." In my opinion, it had not ; and I am prepared to so find, 
if it is necessary. The weight of the évidence is that way, and those 
who hâve expressed themselves to the contrary, I think, are mis- 
taken ; the expériences of the last ten years being taken by them 
for that which was earlier. And at most the use of that term could 
only hâve been occasional ; the real name of the préparation, as it 
came in rolls, being "Papier Fayard." But I will not stop to jus- 
tify my conclusions. It is sufScient for our présent purposes that 
at the time of the acts complained of in the bill the name was asso- 
ciated with the préparation as put up by the plaintifï, and identified 
by the symbols, devices, and display by which he had made it known 
to the public; and on this the défendants had no right to infringe. 

Nor does it matter that the plaintifï was not the original manu- 
facturer, the basis of his préparation being an article of commerce 
imported from France. He at least dressed it in a new and con- 
venient way, and one which caught the public eye and custom. If 
there was no merit in his treatment, why hâve the défendants been 
at such pains to copy it? There is no question, therefore, as to the in- 
fringing character of the devices in use by the défendants at the time 
the bill was filed; but since then they hâve somewhat modified their 
envelopes, employing one of which the following is a copy, the label 
and wrapper remaining unchanged : 
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. Does this, avQÎd the charge of infringement made against the 
other?, I regret to say that it does not. No doubt, when you put 
this envelope side by side with that of the plaintiff, there are many 
différences which come out plainly by the comparison. But the 
question; is whether they are siich as the public are likely to note, 
or are still of a character to= confuse and deceive them. As said by 
Mitchell, J., in Brown v. Seidel, 153 Pa. 74, 25 Atl. 1064, already 
quoted, "The acttial resemblance need not be so close as to deceive 
any but the most careless buyers." The défendants still appropri- 
ate the name "French Tissue,", which is prominently displayed in 
large type on the face of the package, and the same directions and 
commendations appear as before. Even the Vendôme column, imi- 
tative of the plaintiff's Eiffel tower, is there, — balanced, it is true, 
on the other liand, by Bunker Hill monument, but none the less 
deceptive because of this patriotic addition. Why was it necessary 
to duplicate and copy in this fashion, unless there was some object 
to be attained by it, and what object could there be, except to catch 
the existing trade ? Surely there is no peculiar association between 
the dififerent emblems put together on the plaintiff's envelope and 
the corn plaster which they are designed to sell, so that they cannot 
be safely omitted by the défendants ; and with the many artists in 
the land and the innumerable designs which they are capable of 
executing, something just as appropriate and equally as taking can 
be produced, without the close adhérence which we hère find to 
tliose wMch the plaintiff has adopted. In view of this, it is diificult 
to persuade oneself that the resemblance is innocent, or has been 
so far rçmoved as to escape offense. And I am, on the contrary, 
compelled to conclude that there has been an effort to appropriate 
and hâve the benéfit of the existing trade in "French Tissue," and that,* 
in order to do so, the défendants hâve kept as near as they dare to 
the symbols by which it has become known. This is too near to 
satisfy equity and honest trade, and must be given up. 

Eet a decree be drawn awarding a permanent injunction substan- 
tially as prayed^for in the biH; and referring the casé'to a master 
to assess the damages. The- discussion of what is the true measure 
in a casé of this kind vnll be deferred until the coming in of his 
report. 



THE CITY OF MOBILE. 

(District Court, S. D. Alabama. May 30, 1902.) 

No. 963. 

1. Sbamen— R18HT OF Mastbr to Chastise— Abandonment of Vessél. 

A master may Infllct modcrate chastlsement on a member of hIs crew 
for dlsobedlence of orders, and a single act of such kind, which does 
not exceed the bounds of modération, will not justify the seaman in 
leaving the vessel before the expiration of his term of service. In the 
absence bt threats àt great b<jdlly harm or some other reasoa to appre- 
hend' extrême danger to his persOnal saf ety if he remains. 

In Admiralty. Suit for wages. 



OefeBdanta' Modllled Eavelop*. 
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Smith & Gaynor, for libelant. 

Pillans, Hanaw & Pillans, for respondent. 

TOULMIN, District Judge. The libel allèges that the libelant was 
a "roustabout" or deck hand on the steamboat City of Mobile, and 
that the master of the boat assaulted and beat him, and threatened 
to tie and whip hini, and to use his pistol on him, because a baie 
of cotton which he was ordered to put aboard the boat fell into 
the river without any fault on his part, and that in conséquence of 
said treatment he was forced to flee for his life, and left the boat. 
This occurred at a landing on the Alabama river, on the down trip 
of the boat, and after libelant had worked five days. He sues to 
recover wages for the time he worked. 

The respondent, answering, sa3'S that the libelant shipped on the 
boat at Mobile for a round trip to Montgomery ; that he worked a 
few days, and during the voyage on the down trip he abandoned his 
services, left the boat, and did not return to it; that libelant, by his 
gross négligence or wantonness in handHng the baie of cotton re- 
ferred to, caused it to fall into the river and become damaged. Re- 
spondent dénies that the master maltreated or hurt libelant, and 
says tliat libelant left the boat without justifiable or reasonable cause 
or excuse, and lias thereby forfeited ail right to wages. " 

There is an utter failure of proof of the allégation that the mas- 
ter threatened to tie and whip the libelant and to use his pistol on 
him. The libelant himself does not so testify. He says that the 
master told one of the crew to get a rope to tie him, and that the 
master struck him with his hand, and kicked him or attempted to 
kick him; but the évidence shows that no rope was brought, that 
the order to get it was given before the master struck libelant, and 
nothing more was afterwards said about it. The évidence also is 
that the master had no pistol, made no efïort to get one, and said 
nothing aboùt using one. It is shown, and admittéd by the master, 
that he did catch hpld of libelant and strike him once with his 
open hand; that the libelant then immediately left the boat; that 
heran ashore and disappeared, and did not return to the boat. The 
évidence on the part of respondent is that the master, seeing the 
baie of cotton was in danger of falling into the river, several times 
ordered libelant and his co-worker, who were roUing the baie of 
cotton down the river bank, to catch it and stop it before it got 
into the river, and that libelant made no eflfort whatever to do so, 
but vvholly neglected to obey the order of the master. The master 
testifies that the négligent and disobedîent conduct of the Hbelant in 
référence to the baie of cotton was the cause of the punishment 
he inflicted on him. The évidence is that libelant had been a mem- 
ber of the crew of the boat for several trips before this one ; that 
the master had at some time tied with a rope some members of 
the crew, but that libelant had never been tied; and the évidence 
for respondent further is that the master is an uncommonly humane 
and kind master. 

It has been held by some courts that a "master has no right to 
punish a seaman for disobedience of orders or want of the proper 
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discharge of his duty after the acts had been donc. He has no 
right to take the law in his own hands to punish a seaman for dis- 
obediencej of orders that had passed by. Other remédies must be 
h&d." Sjïejicef V. Kelley (C. C.) 32 Fed. 838; Padmore v. Piltz 
(D. C^ 44 Fed. 104. But the weight of àtithority is not in accord- 
ance with , tlie , ruling made in thèse cases. I think the weight of 
authority is that "the master may inflict moderate chastisement 
for disol?edîehce or disobediènt conduct. He may correct a nég- 
ligent, disobedient seaman by corporal punishment, but it must be 
reasonàble, to a reasonable extent, and in a décent manner, and 
not dispropôftibhate to the offense." Desty, Shipp. & Adm. § 129; 
feangs V. Little, i Ware, 506, Fed. Cas. No. 839; 20 Am. & Eng. 
Enc La^y (2d Éd.) 205. "In cases of disobediènt conduct the mas- 
ter may iawfuliy correfct the seaman in a moderate and reasonable 
mannef, and this rule of tempérance and modération in punishment 
must nçççssarily dépend on the particulàr circumstances of each 
case. Tiie court will not undertake tù adjust very exactly, accord- 
ing to its own îdeas of lîtneâs and propriety, the balance between 
the grayity; 6f, the offense and the quantum of punishment." 20 
Am. & Éîig: Êiic. Law (2d Ed.) 205; Butler v. McCellan, i Ware, 
219, Fed. Caé. No. 2,242. In U. S. v, Beyer (C. C.) 31 Fed. 35, 
the court said: "The master is justified in inflicting a moderate 
correction to the seaman for disobedience of orders, * * * al- 
though.it would bè far more dignified and décent in a master to 
refrain from attaçking or infîicting pei'sonal chastisement upon sea- 
men, wheréthere is disobedience of oMers, and no great emergency 
exists." t fully concur in the views expressed by the court in this 
case. 

AU the.authorities, however, agrée that to justify the seaman in 
leaving à vessel before the termination pf a voyage on account of 
the cruèltyof the master it must be apparent that he could not re- 
main withôu^ extrême danger to his personal safety. Sherwood v. 
Mcintoçh, I yV^âfe, 109, Fed. Cas. No. 12,778; The Alvena (D. C.) 
22 Fed. 861. "Repeated acts of cruelty and oppression on the part 
of the master will justify a seatnân in dèserting the vessel, but not 
a single, act of assaùlt and battery, although it may exceed the 
bounds of modération, urilèss there be reasonable grounds for ap- 
prehending that such acts pf oppression will be repeated." Steele 
V. Thacher, l Ware, 91, Fed. Cas. No. 13,348; The Alvena, supra. 
"Riepeated acts of cruelty by the master, if accompanied by threats 
of death ci- enp'rmoUs bodily hârm, will justify a seaman in leaving 
the service of- the vessel before the voyage is énded. To justify 
his departUre, i,t ijhust appear that he could not remain without extra 
danger to his péïsonal safety." IDesty, Shipp. à^Adm. § 185. While 
it is the duty pf the master to treat the searhan with humanity, 
which duty on his part is not only a moral one, but is implied by 
the. terms of liis cbntract, and not to give himself up to a harsh 
âhd crue! temper, and beat the seamàri with unreasonable severity, 
or punish hiro without cauçe, or with cause do so with wanton 
cruelty, the seaman engages for the faithful performance of the 
services for which he contracfed, and it is his duty to obey ail law- 



RISER V. SOUTHERN JRY. C». 215 

fui orders of the master, to perform his services wîth diligence and 
fidelity, and not to leave the vessel until the expiration of the term 
of service for which he has contracted, unless the master is guilty 
of a gross abuse of his powers, and of the violation of the implied 
terms of his contract, which are équivalent to a discharge. Steele 
V. Thacher, supra ; The Alvena, supra. There were no repeated 
acts of cruelty towards the libelant by the master in this case. There 
were no threats of any enormous bodily harm, and no reason, so 
far as the évidence shows, why tlie libelant could not hâve remaîned 
on the boat without extra danger to his personal safety. 

My opinion is that the libelant was not justifîed in leaving the 
boat before the voyage ended. His leaving the boàt without justifi- 
cation opérâtes as a forfeiture of his wages. The libel must there- 
fore be disniissed; and it is so ordered. 



EISER v. SOUTHERN EY. CO. et aL 
(Circuit Court, D. South Oarolina. May 23, 1902.) ' 

1. Rbmotal of Causes— Sepabable Controvkksy— How Determined. 

The question whether an action Involves a separable controv^rs? 
which renders It removable by a nonresldent défendant Is to be de- 
termined from what appears as matter of law on the face of the plain- 
tiff's pleadlng.i 

3. Samb— Action to Recoveb for Joint Tort. 

An action agalnst a railroad company and one of ItS conductors to 
recover for an Injury recelved by plaintiff In a collision, alleged in his 
complalnt to hâve been caused by the fallure of the conductor to ob- 
serve certain régulations and rules of the company, which fallure was 
due "to the joint and concurrent négligence" of the défendants, is one 
for a joint tort, and is not removable by the railroad company on the 
ground that it in volves a separable controversy, where plaintiff and the 
conductor are citizens of the same state. 

On Motion to Remand to State Court. 

Johnstone & Welch, for the motion. 
T. P. Cothran, opposed. 

SIMONTON, Circuit Judge. This case cornes up on a motion to 
remand the cause which had been removed from the state court by 
the Southern Railway Company, on the ground that under the plead- 
ings a separable controversy exists against it. In discussing this 
question we hâve no concem with the merits of the case, nor can we 
be controlled by an opinion as to the necessary resuit if the case goes 
to a trial. It is a question of pleading. Railway Co. v. Dixon, 179 
U. S. 135, 21 Sup. Ct. 67, 45 L. Ed. 121. 

Does the complaint set up a joint or several cause of action? "The 
cause of action is the subject-matter of the controversy, and that is, 
for ail the purposes of the suit, whatever the plaintiff déclares it to 

1 Removal of causes Involvlng separable controversies, see notes to Rob- 
bins V. Ellenbogen, 18 O. C. A. 86; Mecke v. Valleytown Minerai Co., 35 C. 
0. A. 155. 
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be in the pleadîngs." Powers v. Railroad Co., i%.U. S. 97, 18 Sup. 
Ct. 266, 42 L.^'ÉiÛ. 673. It may be that the plaintiff on the trial may 
be unable to èstablish the joint caiise of action. Jt may be that his 
fwoof may show that one of the défendants is not guilty of the tort 
alleged and the other solely guilty. Pèrhaps a demurrer to the com- 
pjaint on this ground may be sustained. "If the complaint should 
be so construed, the question would still remain ^yhethe^ the cause 
of action was not entire as the case* stood, and the objection of the 
différence in the character of the liâbility matter of défense, which 
might force an élection or défeat the action as to one of the parties." 
Railwày Co. y. Dixon, 179 U. S. 139, 21 Sup. Ct. 70, 45 L. Ed. 121. 
In an action àî tort the cause of action is whatever the plaintiff dé- 
clares it to bé in'his pleading. Matters of défense cannot be availed 
of as ground for removal. 

The complaint is against the Southern Railway Company and 
Marion Rich, one of its conductors. The plaintiff, a mail clerk on 
the train of the Southern Railway Company, managed by Rich, the 
conductor, was injured in a collision, and he brings this action against 
both of th'e défendants, charging that he was injured in the collision 
which was due to "the joint and concurrent fault of the codefendants." 
He sets out in -his complaint that the immédiate cause of the collision 
was the failure of Rich, the conductor, to observe certain rules and 
régulations' of'llie company, and that this failure was due to the 
"joint and concurrent négligence, carelessness, and fault of the said 
défendants." 1» ^11, the paragraphs of. his complaint he charges this 
JQlhi; and concurreiit négligence, etc., as the cause of action. On 
tiïis he must stand or fall. He may fail in his proof. His claim may 
ttôt be sustairtedl But the cause of action relied on is joint; and 
thé; çiintroversy set upis joint, not separable. 

'l'herç is anpther point of viéw. The complaint sets out the facts 
of the case, the injury of the plaintifï by reason of the nonobservance 
on the part of the conductor, the agent and représentative of the 
railroad company, of the rules establîshed for his guidance, and char- 
ges that this négligence was the joint and -concurrent négligence of 
the railway company and the conductor. Would it not be compé- 
tent for the plaintiff to show that the conductor was a careless and 
unobservant person, within the knowledge of the company, and on 
swdh showingdaini that the irrjury was the joint ând concurrent ac- 
tièa of the two deferidants ? '' 

Again, the complaint sets otjt that the plaintiff was injured by rea- 
son of the négligence of the railway company and of the conductor. 
Suppose that on the trial he proves that the conductor was négli- 
gent.,; Theicondtictor is the représentative of the corporation. His 
négligence is its négligence. If: he is liable, the corporation by rea- 
soiijof his liâbility is also liablei It would be vain for the railway 
company to prove the utmdêt'care on its part in giviîig proper in- 
structions to the conductoi-; 'If he be négligent, the corporation, not- 
withstanding its instructions, is guilty, because he was négligent. "I 
am ànswerable for the wrorigs ojÇ rny Servant or agent, not because 
he is atithorized by me or persôhàlly repféfeents me, but because he 
is about my affairs, and I am bound to see that my affairs are con- 
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ducted with due regard to the safety of othars." Pol. Torts (Am. 
Ed.) 89, 90. So, when the servant of a railway company is guilty 
of négligence in the course of his employment, his negUgence is the 
négligence of the railway company. It may be one act, but the lia- 
bility is the liability et both. The one cannot be separated from the 
other. The act of the conductor, in contemplation of law, is so 
far the act oî the master that he is answerable for it. Farwell v. Rail- 
road Corp., 4 Metc. (Mass.) 49, 38 Am. Dec. 339. 

Put it in another way: The gravamen of the complaint is injury 
to the plaintifï, caused by negHgence in disobeying the rules of the 
company. If this be proved, then the conductor, Rich, certainly is 
responsible, and if he be responsible because of his négligence, as 
certainly the railway company, his principal, is also responsible. To 
défend itself the railway company must participate in the controversy 
of the conductor, and must maintain the same défense as he does, 
that the collision was not caused by his négligence. However care- 
ful the railway company may hâve been in the issuance of its orders 
to prevent the collision, if that collision occurred by reason of the 
négligence of the conductor in obeying the orders the railway com- 
pany is liable. It cannot separate its case from that of the conductor. 
See Bayley v. Railway Co., 3 Moak, Eng. R. 312. This case cannot 
be distinguished from Railway Co. v. Dixon, 179 U. S. 131, 21 Sup. 
Ct. 67, 45 L. Ed. 121, and is controlled by it. 

Let an order to remand be had. 



FISHERIES 00. v. LENNEN et aL 
(Circuit Court, D. Oonnectlcut. June 6, 1902.) 

1. CONTRACTS — LbGALITT — AGBBEMENT IN RbSTHAINT OF TBADE. 

A contract by whlch sellers of property agreed as a condition of the 
Baie that they would not become engagea or interested In the business 
of catchlng or manufacturing the products from certain classes of flsh 
along the Atlantic seaboard, in compétition with the business of the pur- 
chaser, for the term of 20 years, is not void as in restraint of trade and 
agalnst public pollcy, nor on the ground that it is oppressive and un- 
reasonable. 

In Equity. On demurrer to bill. 

Goodvrin Stoddard, for complainant. 

Perkins & Perkins and H. A. Hull, for défendants. 

PLATT, District Judge. The essential facts in this case found in 
the complaint and admitted by the demurrer are thèse: 

On or about the 2ist day of February, 1898, James Lennen and 
Louis P. Allyn, both résidents and citizens of Connecticut, did, simul- 
taneously with the payment to them of the considération in said con- 
tract shown, enter into a contract with the American Fisheries Com- 

Hl. See Contracts, vol. 11, Cent. Dig. §f 555, 558, 559. 



218 116 FEDERAL REPORTER. 

pa,ny, a New Jersey corporation, iii which, among other things, it wa» 
prôvided substantially as tolloWs : 

î'Nôw, therefore, In considération of the premises and the sum of one 
dollar te eSich of us In hand t)ald by tBe sald the Amerlcaij Flsherles Com- 
pany, récielpt of Whlch Ishéiféby acknowledged, we, the sald James Lennen 
and Louis F.Allyn, eacb fojr ourselves, and not for one another, contract, 
coyenaijt, afldi ftgree to and wlth the said the American Fisheries Company, 
its successors and asslgns, that we will not, nor wlll either of us, be or 
become interested in, or connected witîi, aiiy business other than that to be 
condufctéd by said the American ■ Fisheries Company, its successors or as- 
signa, in catcbing menhaden, herring, or other âsh used in the manufac- 
ture of oll or scrap, nor yfÛJi we, or either of us, either directly or indi- 
rectly, b«;cpnie interested lu the business of manufacturing such or any 
flsh IntO! pil or gUano, ùpon, along, or ôfC the Atlantic seaboard, for a period 
of twefity (20)! yéars from the 26th day of NoTémber, 1897; it being the 
intention olthls. agreement to bind ourselves, and each of us, flrmly by thèse 
présents* nojS to enter Into, or become ^irectly or indlrectly interested in, 
the business, of catching or manufacturing any flsh, when caught, into oll 
or guano dtiring the period of twenty (20) years above mentloned." 

On of abput the gth day of July, 1900, said American Fisheries 
Company a^ssigned ail the property and rights acquired under said 
agreement to the Fisheries Company, plaintiiï herein, a corporation 
organized under the laws of the state of New Jersey, and located in 
said State, . . , 

I quotè jpàragraphs 2, 3, and 4 of the demurrer. 

"(2) That It does not appear by the said blll of complalnt by what act or 
acts or in what way the respondents, James Lennen and Louis P. Allyn, 
or either of them, became connected wlth the corporation deslgnated as the 
Menhaden 011 and Guano Company, as set forth in paragraph slxth of said 
blll of complalnt, nor does it appear in any part of sald blll of complalnt 
how or by what act or acts sald respondents, or either of them, became con- 
nected wlth said corporation. 

"(S) That it dops not appear in sald blll of complalnt that the respondents 
became so connected wlth the said corporation deslgnated as the Menhaden 
011 and Guano Company, as set out in paragraph slxth of sald bill of com- 
plalnt, that they can be joined In this blll in equlty. 

"(4) That It does not appear In sald blll of complalnt that Sald board of 
dlrectors of sald the American Fisheries Company had power or authorlty 
to sell or asslgn and transfa: the agreement entered into between the re- 
spondents and sald the American Fisheries Company, marked 'Eshiblt B' 
and annexed to sald biU of complalnt, wlth ail the rights of complalnt under 
said agreement" 

The causes therein set forth are so trivial as to require no discus- 
sion. 

The ground taken in paragraph 6 of the demurrer, to wit, that 
the provisions of the contract weré obnoxious to the laws of the 
United States, commonly referred to as the "Sherman Anti-Trust 
Act," was practically abandoned at the argument. 

I further quote paragraphs i and 5 of the demurrer : 

"(1) That It appeara by the complalnant's own showlng by the sald blll 
of complalnt thatlt Is not entitled to the relief prayed by the blll of com- 
plalnt against the respondents." 

"(5) ïîiat the said contract and agreement so far as it provided that sald 
respondents or «ither of them would not bè or become Interested In or con- 
nected wlth àily business other than that to be conducted by sald the Amer- 
ican Fisheries Company, its successors or asslgns, in catching menhaden, 
herring, or other flsh used In the manufacture of oll or scrap, nor to directly 
or indlrectly become Interested In the business of manufacturing such or 
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any fîsh into oJl or gnano, upon, along, or off the Atlantic seaboard, for a 
period of twènty years from the 26th day of November, 1897, was and Is 
illégal and void, because the same is in restraint of trade, and contrary to 
public policy, and is inéquitable, unjust, oppressive, and unreasonable." 

Paragraph 5, taken alone or in connection with paragraph i, pré- 
sents a more serions question, and one worthy of careful scrutiny. 

The foimdation principles which must apply to ail questions relat- 
ing to contracta which are alleged to be in restraint of trade, and 
therefore illégal and void, are found in the case of Oregon Steam 
Nav. Co. V. Winsor, 20 Wall. 64, 22 L. Ed. 315. Mr. Justice Brad- 
ley States very concisely and clearly the gênerai rule, as foUows: 

"It is a well-settled rule of law that an agreement In gênerai restraint 
of trade is illégal and void; but an agreement which opérâtes merely in 
partial restraint of trade is good, provided it be not unreasonable and there 
be a considération to support it. In order that It may not be unreasonable, 
the restraint imposed must not be larger than is required for the necessary 
protection of the party with whom the contra et is made." 

And the court a little later very truly says that "the application of 
the rule is more difBcult than a clear understanding of it." 

It certainly is not fair that the vendor should sell his property at 
a supposedly enhanced price by reason of his promise to refrain 
from prosecuting a like business within a restricted territory, and 
then, after enjoying the fruits of his sale, insist that the law is so 
that the contract cannot be enforced. The real question in such con- 
tentions must always be whether the bargain was a fair and reason- 
able one, under ail the circumstances. The court in the Oregon 
Steam Nav. Co. Case further says: 

"There are two principal grounds on which the doctrine Is founded that 
a contract in restraint of trade is Told as against public policy, — one 
is the injury to tlie public by being deprived of the restricted party's 
industry; the other is the Injury to the party hitnself by being pre- 
cluded from pursuing his occupation, and thus being prevented from support- 
ing himself and his family. It is évident that both thèse evils occur when 
the contract is gênerai not to pursue one's trade at ail, or not to pursue it 
in the entire realm or country. The country sufCers the loss in both cases, 
and the party is deprived of his occupation, or is obliged to expatrlate him- 
self in order to foUow It A contract that is open to such grave objection 
is clearly against public poUey. But if neither of thèse evils ensue, and if 
the contract is founded on a valid considération and a reasonable ground 
of beneflt to the other party, it is f ree from objection, and may be en- 
forced." 

Going.back to the case before me, and applying thèse principles 
to the essential facts as I hâve outlined them, it appears that the 
contract complained of was reasonably adapted to protect thè vendee 
in the enjoyment of the privilèges for which he contracted and paid. 
In reaching this conclusion I assume that the "Atlantic seaboard" 
must refer to ail the waters adjacent to the eastern coast of the 
United States. Any narrower construction than that would Icave 
the défendants at liberty to enter into a like business under such con- 
ditions as would necessarily bring about direct and immédiate com- 
pétition with that of the vendee. 

In the Trans-Missouri Freight Case, 166 U. S., we find on page 
329, 17 Sup. Ct. 540, 41 L. Ed. 1007, that the majority opinion prac- 
tically sanctions the position now taken by counsel for the com- 
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plainant ; ànâ wlien connected with the dissenting opinion of Mr. 
Justicei WWte, where he carefuUy reviews the law as it is applied 
in thèse later days and conditions, to be found on pages 346-352, 
166 U. S., page 540, 17 Sup. Ct., and page 1007, 41 L. Ed., seems 
to settle absolutely the proposition that contracts in "restraint of 
trade" piust absolutely, or at least unreasonably, restrain trade, and 
that the agreement not to engage in a like business for a definite 
length pf time, and within •. a restricted territory, entered into in aid 
of or collatéral to the main sale of one's property, is a very proper 
and lawful thing to do, and, indeed, should be favored, because it 
enables the vendor to obtain the highest possible price for his prop- 
erty. 

I hâve refrained from the discussion of a very long list of authori- 
ties, in this côuntry and in England, cited by the complainact in sup- 
port of the bill, for the reason that counsel for the défendants seem 
to pin their faith upon the Oregon Steam Nav. Co. Case, and, while 
admitting that in other jurisdictions the broader ruie may prevail, 
insist upon it. that the fédéral courts are constrained to follow the dé- 
cision in that case. I am satisfied that my action herein accords 
with the views of the suprême court. 

The demurrer is overruled, with costs to complainant. 



RICHMOND SAFETY GATE CO. V. ASHBRIDGB et aL 
(Circuit Court E. D. Penasylvanla. May 28, 1902.) 

1. Municipal Corporations— Exercise of Police Powees— In junction against 

Bnforcembnt of Dnrbasonablb Régulations. 

Act Pa. May 5, 1899, providlng that citles of the flrst class may by 
gênerai ordlnance régula te the management and Inspection of elevator 
hoistways and: elevator sbafts In sald citles, does not eonfer power on 
the counclls of a clty to condemn without inspection, and by a gênerai 
régulation, an entire class of elevator appllances, and to requlre their 
removal wherevet found, whether such régulation is adopted by ordi- 
nance or by the bureau o£ building inspection under authority given by 
ordlnance; and a manufacturer of such appllances is entltled to an In- 
Junctlon to restrain the enforcement of such a régulation as unreason- 
àble, where it wlll work Irréparable liijury to hlm if enforced. 

2. Samb— Discrétion df Officers — Control ht In,idnction. 

A court of-equity wlll not undertake by a gênerai injunctlon to direct 
or control the building inspectors appolnted by a clty In the exercise of 
their' judgmei^t in speciûc cases on wblch they may be called upoB to 
act In the ïuture. 

In Equity. Suit for injunction. 

Thomas R. White, for complainant. 

John h. Kinsey and Norris S. Barratt, for respondents. 

CÀLLAS, Cirëùit Judge. The plaintiff is a corporation of the 
State of Indiana engaged in the manufacture of "Full Automatic 
Gates" for use in connection with freight elevators, and thèse gâtes 

T2. See Injunctlon, vol. 27, Cent. Dlg. § 146. 
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it sells and erects throughout a considérable part of the United States 
and elsewhere. A Pennsylvania statute of May 5, 1899, provided 
that cities of the first class might, by gênerai ordinance, regulate 
the management and inspection of elevator hoistways and elevator 
shafts in said cities; and on April 6, 1900, an ordinance of the city 
of Philadelphia was duly approved, entitled "î\n ordinance to pro- 
vide for the inspection of passenger and freight elevators," etc., sec- 
tion 3 whereof is as follows : 

"Sec. 3. The cliief of the bureau of building inspection, subject to the 
approval of the director of the department of public safety, shall formulate 
sueh rules and régulations as may seem necessary for the proper inspection 
of passenger and freight elevators, and such rules and régulations, when 
so formulated and promulgated, shall hâve the same force and effect as if 
they had been specifically and in détail set forth and provided for in this 
ordinance. The chief of the bureau of building inspection shall also pre- 
seribe such rules and régulations as may seem necessary concerning the per- 
formance of the duties of the several inspectors herein provided for, and the 
other employés v?ho may be appointed under the provisions of this ordi- 
nance, subject to the approval of the director of the department." 

By authority claimed to hâve been conferred by this section the 
défendant Robert C. Hill, chief of the bureau of building inspection, 
virith the approval of the défendant Abraham L,. English, director 
of public safety, promulgated "rules governing the construction, 
opération, and maintenance of passenger and freight elevators," 
wherein it was stated that "full automatic gâtes, wherever found, will 
be condemned, and must be replaced within a reasonable time by 
gâtes approved by this bureau." The natural and actual conséquence 
of this "rule" has been to exclude ail full automatic gâtes of the 
plaintif! from the Philadelphia market, and to prevent it from doing 
business as vendor of such gâtes for use within that city; and the 
main question in this case is as to the validity of the asserted au- 
thority of the défendants, or any of them, to effect this resuit by 
such means. In the brief submitted on their behalf it is said : 

"Défendants do not eontend that the rule against full automatic gâtes 
has the force and effect of the ordinance of Aprtl 6, 1900, as is therein 
specifically provided, because counclls could not delegate the powcr glven to 
them by the législature, but It is merely to be regarded as a rule for the 
guldance of inspectors, so that their conduct shall be uniform. As to the 
right to do iiis, section 4 of the ordinance of 1900 expressly provides that 
'the chief of the bureau of building inspection shall also hâve the povrer 
to condemn any mechanlcal part or appliance connected with any passenger 
or freight elevator. If the same, in his judgment, is dangerous or unreliable.' " 

It may, I think, well be doubted whether the language above 
quoted from section 4 of the ordinance of April 6, 1900, is indicative 
of an intent to give to the chief of the bureaii of building inspection 
the power to condemn a whole class of appliances, and this, not upon 
or after inspection by any of the inspectors appointed under the or- 
dinance, which expressly provides that such inspectors "shall be com- 
pétent elevator mechanics," nor even by the chief of the bureau him- 
self (who admittedly is not such a mechanic), but solely upon the quite 
questionable opinion of certain unofficial persons. This point is, 
however, of minor importance, and need not be decided ; for, in my 
opinion, the councils of the city of Philadelphia Would not themselves 
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haye had the power to establish and enforce the rule in question. 
The/geheral assembly of Peniisylvania did nothing more than invest 
thfejn SVkh power to fegélate management and inspection. It did 
Ilot, and could noi, authorize them to prescribe by gênerai rescript, 
ànd Without inspection, that no full aùtomatic gâtes whatever should 
be erected or maintainèd. That the police power of a state may be 
valîdly exercised by a municipal corporation for the protection of 
those concerned in the use of such appliances as are hère in ques- 
tion is not doubted; but it is well settled that régulations imposed 
under that power must, with référence to the object of their imposi- 
tion, be reasonable, and be reasonably applied. They must be ra- 
tionally discriminative, not excessively and needlessly prohibitory. 
The rights of the person or persons to be afifected are to be regarded, 
and a court of equity, though nOt inclined to interfère with the ad- 
ministrative officers of a city in the performance of their duties, will 
not deny relief from irréparable injury inflicted by them when acting 
in excess of their lawful authority. City of Philadelphia v. Western 
Union Tel. Co., 32 C. G. A. 246, 89 Fed. 461; In re Sam Kee (C. 
C.) 31 Fed. 680; In re Jacobs, 98 N. Y. 98, 50 Am. Rep. 636; Weil 
V. Ricord, 24 N. J. Eq. 169; City of Evansville v. Miller, 146 Ind. 613, 
45 N. E. 1054, 38 L. R. A. 161 ; Clason v. City of Milwaukee, 30 
Wis. 316; State v. Boardman, 93 Me. 73, 44 Atl. 118, 46 L. R. A. 750. 

It folloAys from what has been said that an injunction should issue 
in substantial accordance with the first, second, and fourth prayers 
of the bill. But the remaining prayers cannot be granted upon the 
case now pr'esented. The court cannot undertake to direct or con- 
trol the défendants' exercise of Judgment in spécifie cases upon 
which they may hereafter be called upon to act. They should not, 
I think, be ordered not to condemn the plaintifï's full aùtomatic 
gâtes "in any case," except where they are, "by reason of disrepair, 
dangerous to life or limb," nor for "frivolous reasons," or where they 
"appear" to be as safe as other gâtes which hâve been or may be 
approyed. Thesp matters must, primarily at least, be left with the 
ofRcers of inspection. If in any instance they shall act unreasoïiably 
with respect to any particular gâte or gâtes, and to the plaintifif's 
injury, it will not be precluded from irtvoking any remedy which 
it may be advised it is thên entitled to; but an injunction, if now 
isSued, restraining them, in gênerai terms, from acting with ground- 
less discrimination, or upon frivolous reasons, or from unfairly re- 
fusing to inspect gâtes of the plaintiff "for long periods of time," 
or from denying its rights, or interfering with its business, would, 
I think, because of its vagueness, be practically incapable of enforce- 
ment, and therefore, if for no other reason, ought not to be awarded. 

The bill contains no spécifie pTa,yer for the ascertainment and 
award of damages ; but in its brief the plaintiflf, "under its prayer for 
gênerai relief, asks the court to award it such an amount as the tes- 
tiîijony shows it has sufïered as a resuit of the wrongful acts of the 
défendants," which is said "to be in the neighborhood of four thou- 
sand dollars," or, in the alternative, "that the other relief prayed 
may be granted without préjudice to its right to sue for and recover 
mbney damages at law." I think that, under the circumstances of 
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this case, the latter suggestion should be adopted. I intimate no 
opinion as to whether the plaintifï is entitled, eitber at law or in 
equity, to a money judgment or decree, but, if entitled to any sum, 
the amount thereof ought, in my judgment, to be determined by a 
jury, rather than by this court, either directly or with the assistance 
of a master. Accordingly, the decree now to be made will be with- 
out préjudice to any right which the plaintifï may assert to institute 
an action at law for the recovery of damages. 

A decree in conformity with this opinion, and with costs to the 
plamtifï, may be prepared and submitted. 



CITY OF CHESTER v. HAGAN. 
(District Court, E. D. Pennsylvanla. June 3, 1902.) 

1. Municipal Corporations— Authoeitt to Collkct Whabfagk— Modb op 

Exercise. 

A municipal corporation of Pennsylvanla cannot collect wharfage for 
the use of a publie wharf in the absence of express législative authority, 
and where such authority Is granted, and the manner of Its exercise 
prescrlbed, such mode must be followed. 

2. Same— Pennsylvania Statbte. 

TJnder Pa. Act 1889 (P. L. 277), which provides that "every clty of 
the third class in Its corporate capacity is authorlzed and empowered 
to enact ordinances for the following purposes: To erect wharves on 
navigable waters adjacent to the city, regulate the use thereof, collect 
wharfage and establish wharf and dock Unes," — a clty of the class 
named cannot collect wharfage for the use of a public wharf unless It is 
Imposed by ordinance either flxlng a schedule of rates or delegating au- 
thority to some agency to do so. 

In Admiralty. Suit to recover wharfage. 

Joseph Hill Brinton, for libelant. 
John A. Toomey, for respondent. 

J. B. McPHERSON, District Judge. This action is brought to 
recover charges for the use of a wharf belonging to the city of Ches- 
ter. The respondent is the owner of several barges that are some- 
times taken up Chester creek, at the mouth of which the wharf is 
situated. Both in going up and in coming down they may be moored 
at the wharf for varying periods of time, and whenever they are 
thus moored a charge of one dollar for each day is made by the 
city. Défense is taken upon the ground that no authority of law 
has been shown for the imposition of this charge, and, in my opinion, 
the défense must be sustained. 

The wharf was originally built by the United States government, 
and was conveyed to the city of Chester in i886, under the authority 
of an act of congress passed in that year. It was not erected, there- 
fore, in the exercise of any right of the city growing out of riparian 
ownership, and is to be treated as if it had been originally constructed 
by the city for public use. The power of the libelant, which is a 
city of the third class, to erect wharves and to impose and regulate 
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char|:es .therefor, îs to be found in the Pennsylvania act of 1889 (P. 
1». 27^); Article 5 of thât statute, in Section 3, cl. 32, déclares that: 

"Svery clty of tlie thirdelass In its corporate capaclty is authorized and 
èmpbwëred to enact ordlna'ùcèS' for the foUowlng purposes: * * * 

"1*0 ereot wharves on naflgabie waters adjacent to the city, regulate the 
use thèpeof* coUect wharf âge, and establlsh wharf and docfe Unes." 

Thîs is the source of the city's power to impose charges for the 
use of its wharves, and it will be observed that such charges must 
be imposed by ordinance. This being the statutory method of exer- 
cisirig thé' power, it seems to me to foUow that the inethod is exclu- 
sive. From the évidence before the court, — and the fact is ap- 
parently not denied, — the city has never passed an ordinance upon 
this subject. The first action that was taken was a resolution passed 
by both branches of council in October, 1896, but not signed by 
the mayor, in thèse words : "Motion that Mr. Pyke hâve charge 
of Edgempnt avenue pier, and coUect wharf âge for the same, was 
carried." This Résolution doubtless contemplâtes that a charge shall 
be made for the use of the wharf, but no attempt is made to fix a 
schedule of rates. In December of the same year a second résolu- 
tion was passed by councils: "On motion ail transient boats be 
chârged $2. per day." This resolution also was not signed by the 
mayor, and, moreover, even if it had been signed, it would not apply 
to the présent controversy, for the charge that the city is now seek- 
ing to dollect is only $1 per day, and is imposed under a schedule 
upon Which councils are not shown to hâve acted. The keeper of the 
wharf testified that several years latep than 1896— the précise date 
does not appear — he was directed by the property committee of coun- 
cils to make certain charges, a list of which was put in évidence, 
and contains the charge iii question, and that since that date thèse 
charges hâve been collected. The libelant relies upon this direction 
of the property committee, but, to my mind, it is an insufficient au- 
thority. There is no évidence to show what are the powers of the 
property committee, and no ordinance has been ofïered attempting 
to delegate to that committee the power of councils over this sub- 
ject. It seems clear tq, me that, in , the absence of évidence show- 
ihg the powers of the property committee, their action is not to be 
regarded as équivalent to an ordinance, and that as no ordinance 
has ever been passed by councils fixihg rates, or giving to some 
agency authdfity so to do, there has been no lawful exercise of the 
power conferred by the act of 1889. 

It was suggested ât thé argument that the sums in controversy 
could be icollected on the basis of a quantum meruit, and that the 
absence of an ordinance was of no importance; in other words, that 
the respOndent, having made use of property belonging to the city, 
was bound to pay a reasonable sum for such use, although there is 
no ordinance regulating the charge. I do not agrée with this posi- 
tion, bçcaùse it obviously amounts ,to a practical repeal of the stat- 
ùte. The act of 1889 déclares that charges for the use of a city's 
wharves are to be made by ordinance, and this, I think, means that 
they are to be màde by ordinance only. Otherwise, the city could 
disregard the act entirely, — a "conclusion not hghtly to be reached. 
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The history of législation in Pennsylvania conceQiîng municipal cor- 
porations puts it beyond doubt that this act was intended to be the 
one source of power for cities of the third class, and in my opinion 
every reasonable construction should be adopted that wiîl accom- 
plish this resuit. The intention of the législature appears clearly 
from the act itself, fpr by article 19, § 3, it is expressly provided that : 

"It shall be the duty of the counclls of every eity of the third class forth- 
with to pass such ordinances in accordance with the provisions of this act, 
as may be necessary to carry Into efifect the requirements thereof." 

It is unnecessary, however, to discuss the subject further, in view 
of an express décision in this- circuit. The case is The Geneva (D. 
C.) 16 Fed. 874, in which Judge Acheson decided that: 

"A municipal corporatio:a claiming the right to exact wharfage for the use 
of a public wharf must show a plain législative grant of the franchise; and 
such authority eannot be deduced from the powers to lay out, reguiate, and 
exercise ail needful jurlsdiction over roads, streets, lanes, and alleys, and 
to make laws, ordinances, by-laws, and régulations for the good order and 
government of the municipality not répugnant to, or inconsistent with, the 
laws of the eommonwealth." 

See, also, a note in the same volume on page 895. In accordance 
with this décision, I hold that the libelant eannot collect thèse charges 
on the footing of a quantum meruit ; and I hold, also, that they ean- 
not be coUected under the act of 1889, because, while that statute 
undoubtedly confers the franchise to charge wharfage, the manner 
of exercising the franchise which is prescribed by the same statute 
has not been followed. 

A decreè may be entered dismissing the libel, at the costs of the 
libelant. 



THE ELIZABETH, 

{District Court, B, D. New York. May 12, 1902.) 

1. Collision— Steam Vessels Ckossing— Violation op Rulks. 

A steam ferryboat, having another steamer on a crossing course on 

her starboard hahd, was in fault for a collision resultlng from her at- 

tempt to cross the bows of the other vessel, when she had recelved no 

answer to her signais for such crossing. 
S. Same — Coktributory Fault op Pbivilkgkd Vkssbl — Dutt to Await 

Ahswer to Signals. 
A prlvileged vessel, having given crossing signals to the burdened 

vessel, Is not justlfled in disregarding the failure of the latter to answer. 

and in continuing her course and speed, and if she does so is guilty of 

fault contrlbutory to a collision, although the primary fault was that of 

the other vessel. 

In Admiralty. Suit for collision. 

Hyland & Zabriskie, for libelants. 
James J. Macklin, for claimant. 

THOMAS, District Judge. On April 10, 1901, the libelants' wa- 
terboat Croton was passing up the North river on a course whi<h 

1 1. See Collision, vol. IQ, Cent, Dlg. § 127. 
116 F.— 15 
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bff<>u^t lier af sottie distance off from theends of thépiers on the 

î^èv^^fTèrk shorc. The wiild was blowing a gale from the north- 
Wëstyianïlv'thfe tîde wasstrông ebb. The toaster of the Croton saw 
thfe ïèPrjfëôàt Klizabethi coming across the river from Communipau, 
boond foi- Hër slip at the^ imt of Liberty street, N: Y., and when 
in thé Vicitilty of Rector street blew her one whistle. No similar 
signal hâving been received, thé Croton prOceeded, and shortly blew 
anothër .whiBtle, which, as her captain claites, was answered only 
by an alàrpi whistle from the Elizabeth, and that thereupon the 
Crotoii' was itrimediately s^Qpped and révérsed. The ferryboat con- 
tinued biî her course without slackening her speed, and came into 
collision with the Ciroton, so that the starboard guard of the ferry- 
boat 'stf:fl'èkthepilot house of the Croton on the port side, causing 
the ipjtlt^ for which; the Ubel is filed. 

Whetherthe Elizabeth was in the position of an overtaking ves- 
sel admits of doubt, but she:had the Croton on her starboard hand, 
and atténifitèd to crOss thé Crotort's bow, and in attempting to do 
so came in contact with her. The captain of the Elizabeth claims 
that when) thé Croton was; some 1,500 feet out in the river, and the 
Elizabeth W4c a little ahead iof the Croton, he gave a signal of two 
blâsts to thé ^Croton^, whicH was shortly followed by another signal 
of two blastsv neither of which 'Was answered, and tHat later he blew 
the danger signais and attempted to go back. The master of the 
Croton dénies hearitig the two whistles, but admits that the alarm 
whistle was blown shortly before the collision. 

The évidence i isl convincing that the Elizabeth did not hâve room 
to cross the Croton's bow, and that her attempt so to pass her was 
plainly négligent. 

It is urged in behalf of the claimant that the Croton should hâve 
reduced her speed and stopped when she got no answer to the first 
signal of one whistle, or at least upon receiving the two signais, and 
that, if she did not héar the two whistles, it vf&s througli some error 
of her lookout. 

Hère a gravé diffièùlty arises, and for its solution it is necessary 
to considèr the situation as apprehended by the master of the Cro- 
ton. He considered that the relation of the vessels was such that 
his duty required him to give a single whistle, thereby demanding 
that. the Elizabeth should pass under the Croton's stern. So clearly 
did he conçeivç the necessity for such signal that he repeated it, and, 
Mpon receiving an answer, to nedther single whistle, he continued on 
his way, and made no attempt to stop until the collision was in- 
évitable. The question then is, should the court disregard the con- 
ditions as they appeared to the master of the Croton, and hold that 
he was under no obligation to give such signais, or, having given 
them, that he might disregard the fact that the Elizabeth made no 
reply thereto ? If by nice examination of the testimony it might 
be concluded that the Elizabeth was at the outstart an overtaking 
ve9%el, Stilî the fact remains that the master of the Croton did not 
sô regard her, but that he estimated that the two vessels were upon 
Crossing courses, and that he was entitled to such privilège as would 
corne from his being upon the Elîzabeth's starboard hand. If, then, 
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the master of the Croton considered that his signais wcre neces- 
sary to warn the EHzabeth, why did he not stop and corne to an 
understanding with her, when he well knew that such signais were 
not answered? This raises the plain problem whether the privileged 
vessel, having given crossing signais to the burdened vessel, may 
disregard the failure of the latter vessel to answer, and continue upon 
its course. After careful considération, it is concluded that a hold- 
ing that the master of the Croton might neglect the situation as he 
saw it at the time would be in antagonism to the master's own judg- 
ment of the conditions that confronted him, and what was required, 
and this conclusion would be emphasized, if it might be inferred fur- 
ther that the Elizabeth blew two whistles, and they were, or should 
hâve been, heard by the master of the Croton. There can be no 
doubt that the chief blâme for this accident rested with the Eliza- 
beth, but the court is constrained to a second conclusion, based en- 
tirely upon the expérience, action, and understanding of the master 
of the Croton, that there was demanded of him steering signais, 
that the same were not answered, and that he kept his course, dis- 
regarding the known failure of the opposing vessel to respond. 
Pursuant to thèse views, the damages and costs must be divided. 



THE SLINGSBT. 
(District Court, B. D. New York. January 29, 1902.) 

1. Shippino— Injurt op Stevedoeb— Négligence of Ship's Servant. 

A ship Is liable to an employé of stevedores worklng thereou for an 
Injury caused by the négligence of a wincbnian, who was a servant 
of the ship, in starting the winch without orders. 

S. Same— Suit in Rem— Lâches. 

One having a cause of action in rem agalnst a ship for an Injury is 
at liberty to pursue his remedy against the offending vessel rather tiian 
against the owners, and where she is a foreign vessel, and he causes 
her to be llbeled on her second vlsit to the port after the Injury, he 
Is not chargeable With lâches. 

8. Same— RiQHT of Ship to Indemnit? fhom Stevedores- Construction of 

CONTRACT. 

A clause in a contract by stevedores for unloadlng a ship, stating that 
"we are insured against ail accidents which may occur to our men 
whlle employed by us," does not glve the ship a rlght of action against 
the stevedores for indemnity because of a recovery against It by one of 
the stevedore's employés for an Injury caused solely by the shlv's 
négligence. 

In Admiralty. Suit in rem to recover for a personal injury. 

W. C. Beecher, for libelant. 
Convers & Kirlin, for the Slingsby. 
Nadal, Smyth & Carrere, for respondents. 

THOMAS, District Judge. The libelant, in the employ of the 
stevedores discharging the steamship Slingsby, was aiding in re- 

f 2. See Admiralty, vol. 1, Cent. Dig. § 317. 
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apfangîïig the rigging and tackle used itl connection wîth the der- 
rick if or hoisting cargo, when his hand was drawn into a block, 
wheréby Jbe received the injuries herein involved. The winch had 
beçn stopped wWle this work was in prOgress, and was, as libelant 
allèges, started without orders, thrôugh the négligence of the winch- 
înan, who was the servant of the ship. The prépondérance of évi- 
dence shows that the winch was negligently started, in the absence 
of an order so to do. There is no évidence of contributory négli- 
gence on the part of the libelant, or of his fellow servants, or of the 
stevedores. The sole fault was that of the winchman, and for that 
the ship and her owners are responsible. 

The libelant has not been guilty of lâches. The Slingsby was a 
foreign vessel, and was at this port but on a single occasion after 
the accident. While other vessels of the owners were frequently in 
port, thë libelant was at liberty to pursue his remedy against the 
offending^vessel. 

It is stiggested that the ship might hâve a cause of action against 
the stevedoresj and that this court should pass upon the liability of 
such stevedores to the ship, and adjust the equities in this action. 
As has already been stated, the accident did not arise from the cul- 
pable fault of the stevedores. But it is urged that in the contract for 
the unloading of the vessel there was this stipulation : "We are 
insured against ail accidents which may occur to our men while em- 
ployed by us." This stipulation would not include a case where the 
accident \vas caused by the négligence of the ship, so as to compel 
the stevedofes to indettiriify the ship. Railway Co. v. Cornell, 54 
Hun, 292, 7 N. Y. Supp. 557. 

Let there be a decree for thé libelant, pursuant to this opinion, for 
the sum of $S,ooo, with costs. 



EOBERTS et al. T. TAFT et aL 

(OlrcBlt Court, S. D. Ohlo, W. D. August 22, 1901.) 

1. MuNiciPAi. Bonds— Mannbb of Sale— Ohio Statutes. 

Consolidated slnklng f und bonds Issued by the trustées of the slnklng 
fund of thé clty of Cincinnati under the provisions of Eev. St. Ohio, § 
■■'■■ 2729a (Act Aprll 9, 1880), slnce the repeal of section 2729c In 1887, must 
be sold to the highest bldder, after advertisement, in accordance with 
the requlrements of section 2709, and the trustées of the slnklng fund 
cannot lawfully contract for the gale of such bonds without publiclty or 
comiJetition. 

In Equity. Suit for spécifie performance of contract wîth trustées 
of the sinking fund of the city of Cincinnati. Afifirmed in circuit 
court of appeals. 109 Fed. 825. 

Lawrence Maxwell, Jr., for complainânts. 

EUis G. Kinkead, John R. Sayler, E. A. Ferguson, and W. T. Porter, 
for défendants. 
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THOMPSON, District Judge. When the contract in questioni 
was made the following sections of the Revised Statutes of Ohio were, 
and still are, in force, namely: Section 2701, which provides that: 

"The trustées or councll of any municipal corporation, for tlie purpose of 
extending the ttme of the payment of any indebtedness, which from Ita 
limita of taxation such corporation Is unable to pay at maturlty, or when 
it appears to the said trustées or councll for the best interest of the said 
municipal corporation, shall hâve power to issue bonds of such corporation 
or borrow money so as to change but not to increase the indebtedness, iQ 
such amounts and for such length of time and at such rate of interest as 
the councll may deem proper, not to exceed the rate of six per centum per 
annum, payable annually or semi-annually." 

Section 2709, Rev. St., which provides that: 

"In no case shall the bonds of the corporation be sold for less than thelr 
par vftlue; nor shall such bonds, when so held for the beneflt of such 
sinking fund or debt, be sold, except when necessary to meet the requlre- 
ments of such fund or debt. 

"Ail sales of bonds, other than to the sinking fund, by any municipal cor- 
poration, shall be to the highest and best bidder, after thirty days' notice 
in at least two newspapers of gênerai circulation In the county where such 
municipal corporation is situated, setting forth the nature, amount, rate of 
interest and length of time the bonds hâve to run, wlth tIme and place of 
sale. • • * 

"Provlded, further, that when It shall appear ta the trustées or councll 
of any municipal corporation to be for the best Interests of such corpora- 
tion to renew or refund any bonded indebtedness of such corporation which 
shall not hâve matured, and thereby reduce the rate of Interest thereon, 
such trustées or eouncil shall hâve authorlty to Issue for that purpose new 
bonds, with semi-annual Interest coupons attaehed, and to exchange the 
sa me wlth the holder or holders of such outstanding bonds. If such holder 
or holders shall consent to make such excbange and to such réduction of In- 
terest. 

"But the rate per annum of Interest on any such new bonds thus Issued 
in exchange by any clty of the flrst class, or by any city of the flrst or 
second grade of the second class, shall not exceed four and one-half (4%) 
per cent. • * * Such new bonds shall not in any case be so Issued In 
an amount In excess of such outstanding bonded Indebtedness so to be re- 
newed or refunded, and may be in such dénominations and payable at such 
time or times and at such place as may be determined by such trustées or 
councll." 

Sections 2729a, 27295, 2729d, and 2729e, which, with 2729c (re- 
pealed in 1887), constituted the law of April 9, 1880. 
Section 2729a, Rev. St., reads as follows : 

"Sec. 2729a. (Sinking Fund Commlssioners in Citles of the First Grade, First 
Class, Authorized to Issue Certain Bonds for Certain Purposes.) The sinking 
fund commlssioners In cities of the flrst grade of the flrst class, for the 
purpose of refunding the bonded debt, exclusive of Street improvement bonds 
of the city for which such trustées act, at a lower rate of Interest, and for 
the purpose of buylng the fee simple of real estate hèld by the city under 
perpétuai leases, whereln Is secured to the city the option to buy the fee 
simple at a flxed price, and where the money to buy can be procured at a 
smaller rate of interest on the price than Is represented by the stipulated 
rents, shall hâve power to make and issue the bonds of such city, with cou- 
pons or registered, due flfty years and redeemable thirty years from date, 
bearing Interest at a rate not greater than five per centum per annum, pay- 
able semi-annually, to an aggregate amount not exceeding twenty-six mil- 
lions of dollars, to be known as the Consolidated sinking fund bonds 

(fllling the blank with the name of the city issuing the bonds). The bonds 
shall be slgned by the président of the trustées of the sinking fund, counter- 
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signed by the audltor of the city, and hâve the seal of the elty Issulng them 



"^eptioris i;:*29g(2) and 2;729h(:2), kev. St., read as follows: ;■ 

. "Sec. 2729g(2), (Cincinnati Consolidated Sinliing Fund Bonds; Interest, 
Redetoption, Sàlè, etc.) ÏHat in any city whereln tnistëeS of the sinliing 
ïund ïiave bè«n appolnted under the provisions of section 2T15, Revlsed Stat- 
utes, ^uçh trustées, In addition to thèlr other powers, shall hâve the power 
to œake and Iséue foï thé purpose herèinafter specified in ' section 2729h the 
boûds of 1;helr city, wlth èoïipons or reglstered, runnlng for such length of 
tinîè; liât éxeéedtng flfty yéàrè, as the trustées may détermine, and bearlng 
interest at àra-çe not greater than foijr per centum per anhurb, payable 

seml-anritilally. Such bonds shall be linown as the Consolidated slnk- 

ing fund bonds (fllling the blank wlth' the name of the city Issulng the 
bonds). The bonds shall be signed by the mayor of the city, countersigned 
by the audltor or correspondlng offlcer, and hâve affixed the seal of the city 
issulng them. Thè I>rinei|)al and Interest may be made payable at such 
^lace and in such klnd éf latvful money as the trustées may détermine. Such 
bonds shall bèsold as pfotldéd by section 2709, Kevlsed Statutés." 

"Sec. 2729h{2). (Purpose of Above; Amount; Renewal; Taxes.) The pur- 
pt>se'ïor -(vhlch alone thfe= bonds provlded by section 2729g may be made. is- 
sùed, and sold shall be the' -renewal or extension of exlstlng bonded debt of 
the city whlch'from any reason the trustées of the slnklng fund of such city 
itre uhable to pay at maturity. The bonds authorized by section 2729g shall 
liever, for àny city, aggrègàte lii outstanding amount more than what may 
at any tlme be unpaid of the bonded debt of such city now outstanding and 
hetèafter lawftfllSf authorized tft be Issued, it being the objeet of section 
2729b to provide bnly bonde for reneWal or extension of legally existent 
bollded débt WBleh at maturity Is not palû and extinguished; and to that end 
the 'power hePeîn and by section 2728b conferred la a continulng power, and 
Ineludes te«ie^aï of bonded debt now exlstlng, hereafter lawfuUy created 
bi? said Cltîés rèspectlvely, for Which the trustées of the slnklng fund act, 
and exteïids toïiiiè or more ienewâls of any of the bonds Issued hereunder; 
bût nothiftg herëlil' shall be Cbnstrued to excuse sald trustées from levying 
and applylng taxes for slnklng fund and the earnings from investment there- 
6f, as now provlded and reiqulréd by ïa.vf." 

And the act >of the gênerai assembly of Ohio passed April 25, 1898 
(93 Ohio 'Laws, p. 672),' èntitled "Aji act supplementary to an act 
relating to citiesof the firsï class hàving a population exceeding one 
hundred and fifty th<>us£^nd inhabit.ants, passed May 4, 1869 (66 Ohio 
Laws, p. 3o[8o])," the second section of which reads as follows: 

"Sec. 2; The trustées of the-paid rallway are hereby authorized, by a proper 
endorsemént or stamping on any of the outstanding bonds and the coupons 
thereof , issued uïider the act to which this Is supplementary, to agrée to 
extend the time of pay ment of sald bonds for a period not to exceed forty 
years from the maturity thereof, upon the holders of-such portions of sald 
bonds as said trustées may agrée wlth, agreelng to reduce the Interest there- 
on to such rate as sald trustées shaU fibc, not exceeding three and one-half 
per cent, per anniAm. And sald trustées are hereby further authorized to 
■cause to be engraved, prjnted and attached to such bonds such addltlonal 
■pqvtpons as , inay be ; necessary to évidence the Interest to be pald for the 
extended tlme of payment of sald bonds. Any expense incurred by reason 
^f the extension- aforesald shall be pald by the city treasurer upon the order 
of tlie bpard of trustées of sald railway out of any Income derived from 
spid railway," • , 

, Sections 2701, 2729a, Rev. St., authorize, and section 2729g(2), 
Rev. St., requires, the sale of the bonds issued thereunder. AU sales 
df bonds, under whatever section issued, are required by section 2709 
to "be to the W^hest and best bidder, after thirty days' notice in at 
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least two newspapers oî gênerai circulation in the county where such 
municipal corporation is situated, setting forth the nature, amount, 
rate of interest and length of time thé bonds hâve to run, with time 
and place of sale." The second proviso.of section 2709, Rev. St., 
authorizes an exchange of bonds for refunding purposes, and the 
act of April 25, 1898 (93 Ohio Laws, p. ^2), authorizes an extension, 
by indorsement, of the time of the payment of outstanding bonds, 
upon the terms of the statute. 

The contract in question requires the issue of bonds under section 
2729a, and it is claimed by the complainant that they may be dis- 
posed of, as provided in the contract, without publicity or compéti- 
tion, while the défendants insist that they must be sold in accordance 
with the provisions of section 2709. If the act of April 9, 1880 ijj 
Ohio Laws, p. 142), as passed, contemplated the sale or exchange 
of the bonds issued thereunder, without notice or compétition, yet it 
was upon the condition expressed in section 2729c that the public 
should be protected by a contract, made by the unanimous vote of the 
trustées of the sinking fund, "with responsible parties, under ample 
security, for refunding at least a proportionate amount of the exist- 
ing debt, on terms advantageous to the city." But section 2729c 
having been repealed in 1887 (84 Ohio Laws, p. 82), unlimited dis- 
crétion, if the claim of the complainant be followed, is vested in the 
trustées to dispose of the bonds, not only without publicity or com- 
pétition, but upon such terms as they, in their judgment, may see fit. 
Were this the true construction of the act it would be opposed to 
the législative policy, as evidenced by Rev. St. Ohio, tit. 12, div. 9, 
and particularly by sections 2709, 2729g(2), 2729h(2), and the act 
of April 25, 1898 (93 Ohio Laws, p^ 672), which require a sale, ex- 
change, or extension of the bonds upon the terms prescribed by 
thèse sections; but for the reasons given by the learned judge who 
delivered the opinion of the suprême court of Ohio in City of Cin- 
cinnati V. Guckenberger, 60 Ohio St. 353, 54 N. E. 376, I am of the 
opinion that the law of April 9, 1880, contemplâtes the sale of the 
bonds issued thereunder in accordance with the requirements of sec- 
tion 2709, Rev. St., and that the contract in question provides for the 
sale of such bonds in violation of the provisions of that section, re- 
quiring notice and opportunity for compétition. 

This court is not bound by the décision of the suprême court of 
Ohio, but it is followed because it déclares the law of the case. It is 
not necessary to a décision of the case to détermine whether the com- 
plainant was a party or privy to the case in the state court in such a 
sensé as to be bound by the décision of the suprême court of Ohio. 

There will be a findïng in favor of the défendants. 
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'']'''-' :'';SWA!srNr..MtrTtIA]j RESEïtVB FUND LÏFE ASS'N. 
(Circuit Court, W. D. Kentuclvy. June 6, 1902.) 

1. Removaij Of Causes— AMoont ïn CoîîTROVBftsY — Prater for Judgmbnt. 
WheTe a plftintlff, in a state court in his compltfint prays judgment 
for a>auni less than $2,000, and by the statute lils recoyery Is limited 
to tlie' a.inount prayed for, tlie sum so demanded is theamount In con- 
troversy,' Wlthli tlie meàning of tlie removal act, regardless of the al- 
légations of the complaint.1 

a. Samb— SAWiciBNCY ûp Pétition— Allégation of Fraud Upon Jurisdiction 

OP CODRTj 

Plaintif alleged in hla complaint in a state court that after he had 
paid prëminms on a life Insurance policy issued by défendant, in an 
amount exçeeding $2,500; his contract was forfelted and lost to him 
through the fraudulent and Illégal acts of défendant; and he sued to 
recover, :Of the amount of premiums so paid, the sum of $1,900. iHeld-, 
that the caus^ was uot reniovableou an allégation in the pétition there- 
for that plaliitlir's fàilure to demàiid the recovery of the fnll amount of 
premiums paid was for the sole purpose of preventing a removal of 
the cause -ti» the fédéral court; no fraud belng charged in that regard, 
nor facts allégea indicative of a fraudulent purpose. 
8. Samb— Motion TO Rbmand— Buedbn of Phoof. 

On a motion to remand, the burden re«ts on the défendant to sus- 
tain by évidence allégations of attemptéd fraud upon the jurisdictlon 
of the fédéral court made in his pétition as grounds for the removal. 

On Motion to Remand to State Court. 

W. W. Thum and Randolph H. Blain, for complainant. 
Pirtle & Trabue, for défendant. 

EVANS* District Judge. The plaintiff in his pétition, in substance, 
allèges that in 1885 he/topk in the défendant association what was 
équivalent to a policy of insurance on his hfe for $5,000, and that 
from that date, in certain nionthly or quarterly installments, he paid, 
at the rates thèn agreed upon, ail premiums, assessments, and calls 
necessary to keep the policy alive until August 31, 1899, but that by 
reason of certain specificalîy alleged fraudulent acts of the défendant 
committed aboïit that time, and which largely increased the amount 
of the premiums, assessments, and calls, he was driven out of the as- 
sociation, and his policy therein destroyed. He daims that there 
were such fraudulent acts upon the part of the défendant in bringing 
about this resuit as entitled him to recover the premiums paid on 
the policy, which he allèges araounted to $2,658.93, though he only 
claims $1,996 thereof, and only demands judgment for that sum, with 
interest and costs. The pétition fdf the removal of the case to this 
court claims that right upon two grotmds, viz. : First, that the amount 
in dispute exceeds thé suni'or value of $2,000, exclusive of interest and 
costs; and, second, that while the plaintiff, in his pétition, nominally 
claims less than that sum, his prayer for a judgment being for only 
$1,990, still, as this is less than the sum which his pétition shows he 
ought to hâve claimed, this diminution of his demand was made for 
the 'sole purpose of preventing a removal of the action to this court. 

1 Jurisdictlon as affected by amount in controversy, see notes to Auer T. 
Lombard, 19 0. C. A, 75; Tennent-Stribling Shoe Co., 86 C. 0. A. 459. 
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The plaintiff shows by his pétition that he has paid $2,658.93 in 
premiums on the policy, ail on the same footing, and that, while he 
might hâve demanded more, he in fact only daims the right to recov- 
er from the défendant, on account of premiums paid by him, the 
sum of $1,990 and interest. As he demands that sum only, and prays 
judgnient for it and no more, and as he could not, under the Kcn- 
tucky practice, recover a judgment for a greater amount than is spe- 
ciiically prayed for if no défense is made (Civ. Code Proc. § 90), it 
does not appear to me that any larger sum than $1,990, besides inter- 
est and costs, can, at this stage of the proceeding, be in controversy 
or dispute in this case, within the meaning of the removal acts. The 
first ground upon which the removal was sought cannot, therefore, 
be maintained. 

It is insisted, however, that the second ground is good, wherein 
it is claimed that the failure of the plaintiff to seek a recovery for the 
fuU amount which he might and ought to hâve demanded was for the 
sole purpose of preventing a removal to this court. In a case Ijke 
this, where a plaintifï might certainly concède something as being 
due to the défendant for carrying the risk, or something upon the 
idea that certain items of his claim may be barred by the statute of 
limitations, it seems to me that the plaintiff might fairîy demand a re- 
turn of only a portion of the premiums which he had actually paid 
upon a policy of insurance which had been in force for so many 
years. But be this as it may, in the abstract sensé, I doubt if the 
mère allégation that such refusai to claim as great a sum as might 
hâve been demanded in a pleading like the one in this case, even if 
such failure was for the sole purpose of preventing a removal, is per 
se sufficient to show that a fraud was thereby perpetrated upon the 
jurisdiction of the court. In other words, I doubt, for the reason sug- 
gested, whether it is a fraud per se, in this particular case, to claim 
less than the plaintiff might hâve claimed, even if such failure was 
for the sole purpose of preventing a removal, and I doubt the sufifi- 
ciency of a pétition for a removal which does not go further than 
that in its averments. I incline to think that the pétition for a re- 
moval upon this ground, in order to be sufficient in law to entitle a 
défendant to that relief, ought to allège more specifically the fraudu- 
lent act and intent of the plaintiff in the premises. Some time since, 
I had occasion to examine the question somewhat in the case of 
Downing v. Railroad Co., and, as the opinion in that case will not 
be reported. I quote from it briefly. Speaking of the case of Railway 
Co. V. Dixon, 179 U. S. 131, 21 Sup. Ct. dj, 45 L. Ed. 121, it was 
said: 

"In the case referred to the pétition for a removal averred, among other 
things, that certain citlzens o( Kentucky were joined for the sole purpose 
of preventing the railroad company from exercising the rlghts guarantied to 
it by the constitution and laws of the United States of removlng the snlt 
The pétition in the case before me substàntlally charges the same thing 
as one of the grounds for removlng the case, and le the only ground al- 
leged, except that which is based upon the idea of a separable controversy. 
In delivering the opinion of the court In the Dixon Case, Chief Justice Ful- 
1er, observed that 'the pétition for removal did not charge fraud in that re- 
g-at-d, or set up any facts and clrcumstances indicative thereof, and plaln- 
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tlffs motlvft lu. performance o( a lawful act >v^as, not open to Inqulry.* In- 
asmùcn ftéithfe àîrerinënt of the pétition fof a removal of thls case in thls 
respect, Is.tlniJIàrto tbat in ithe Dixon Oase, tthis court Is not at ail at lib- 
er tjtçtodispppircl^the nil^Hg.,tJfgre mafte. It would be qulte anottier thlng 
j£ the petitiïfhifer a reinovalrïiad In express terms alleged that the défend- 
ants Kelly - and WilkerS6ïi, not being àt ail Uable for or concemed in the 
acts cbiàplàlned of, wei-e knowingly and fraudulently misjoined by the 
plalritffl In his pétition for the purpbse of perpetrating a fraud upon the 
jurlsdlcitioiï of thls court The opinion In the Dlxon Case seems to still 
leave open the question of wjiether a plaintlfE can prevent a removal by a 
misjoindet of cltliéiis of thé State In whlch the suit is brought, where it Is 
charged m the pétition f6r à temovàl that such Joinder was fraudulently 
made wlth a fraudulent Intent to prevent a removal and for no other pur- 
pose." ; 

It seems to me that the same considera:tions apply to the pétition 
for the removal of this action. Otherwise cases like those referred 
to in RailWây Co. y.' Dixon, 179 U. S. 137, 138, 21 Sup. Ct. (ij, 45 L. 
Ed. 121, might eStâijIîsh, at least by aïiàlogj', the right by the plaintiff 
to pitch hls case as he chqise. But at ail events there is no presump- 
tion of the truth of the allégations of a pétition for removal when 
such relief is claimed upoh the groutid of a fraud upon the jurisdic- 
tion of the court, and'upori a motion tO remand a case, where the re- 
moval is upon that gi^ôund, as hàs been often held, the burden is upon 
the défendant to establish the truth of his allégations by évidence. 
Railroad Co. V. W'angelin, 13^ U. S. 599, 10 Sup. Ct. 203, 33 L- Ed. 
473; Prince V. Railfqad Co. {C. C.) 98 Fed. i. No testimony in 
support of ' the defendant's' allégations was ofifered at the hearing of 
the motion tb remand, and consequently the averments of the péti- 
tion for a renïoval on thàt' subject are not proyed unless their truth 
ia to be presumed frora the plaintiff's pleading itself. The pétition 
for removar t^hly States that plaintifï's demand was reduced for the 
sole purposë'of preventirig a removal, and does not expressly charge 
nor atterapt .otherwise to .Sho\y an intent on the part of the plaintif! 
to perpetrate a fraud upori the jurisdiction of this court; and, in my 
opinion, thé allégations ,of the plaintifï's pétition do not necessarily 
import such fraudulent purpose by the mère curtailment of the 
amount sotight to be recovered. In other words, those allégations 
in this partîcular case dp not pef se show, even if true, an intention 
to perpetrate such a fraud. Learned counsel hâve cited many author- 
itiesto' show that where the laws of a.state place a maximum limita- 
tion upon 'the amount of a demand of'which the courts of justices of 
the peace are given jurisciiction, and 'Çfhere a trial by jury may be 
denied, it is a fraud upon the légal rights of the défendant and upon 
the jurisdiction of some supèrior court for the plaintifï, without de- 
fendant's consent, to crédit an amount on the demand sued upon 
sufficient tp brjng it within the jurisdiction of the justice's court. It 
is frankly stated by counsel,' however, that there is a great conflict in 
the authôfities on the tioitit, and that the weight of them, so far, at 
least, as the nuinber of cases go, is probably against the view they 
urge. In considering the, cases cited for défendant, it must be ob- 
served that in practically âll of them there was a contract, express 
or implied, to pay an exact suiri ôf money ; and it was considered that 
one party aloije could nqt so change that contract aS to afïect the 
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rights of the other, even as to the collatéral matter of the right to 
be sued thereon in a superior, instead of an inferior, court. But in 
the case before us there is no such élément. The plaintiff claims to 
hâve been defrauded and injured by the défendant to a larger extent, 
indeed, but only demands réparation to a lesser extent. Is he bound 
by any obligation to défendant not to claim from it a sum less than 
he might hâve the right to demand in a case, not of contract, but of 
quasi tort? It seems to me not. On the contrary, the court is of 
opinion that he may himself voluntarily and conclusively détermine 
how niuch he will seek to recover in this case, precisely as he might 
in a case of damages for personal injury. 

The motion to remand must therefore, for the reasons indicated, 
be sustained, and it becomes unnecessary to discuss the question of 
whetlier or not there was a valid service of process on the défendant, 
or whether the pétition for removal of the cause was made at too 
late a date. 



BUSTON et al. v. PENNSYLVANIA E. CO. 

(Oireuit Court, E. D. Pennsylvanla. June 5, 1902.) 

No. 62. 

1. Carriers oï" Goods— Connecting Cabribrs— Dutî to Foewabd. 

It is the duty of a Connecting carrier to dellver goods shîpped nnder 
a through bill of lading to the next caft*ier, and so to dellver them In 
good condition for shipment; and Its duty Is not dlscliarged by tender- 
ing them when in an unfit condition, whether it arises from an injury 
recelved while in the carrier's hands, or from some unusual cause. 
Where, by reason of flre having several times broken ont in a shipment 
of cotton while in possession of a rallroad company, which gave reason 
to belleve that it was more than usually combustible and dangerous, 
a steamshlp company, which was the next carrier under the blU of 
lading, ref used to receive It when tendered, It became the duty of the 
rallroad company to hâve it inspected and put in proper condition, al- 
though the cause of the fires was unl£nown; and it could not relieve 
itself from liabllity for its f allure to do so by storlng the cotton in a 
warehouse, subject to the owner's order. 

S. Same — Damages for Failure to Forward Goods. 

Where a Connecting carrier, Instead of dellvering a shipment of cot- 
ton to the next carrier in Une under the bill of lading, as it should hâve 
done, stored It in a warehouse, subject to the owner's order, the measure 
of its liabllity is the damage resultlng to the owner from its fa Hure to 
forward the cotton when it should bave done so; and It cannot be held 
liable for the value of the cotton, as for a conversion. 

At Law. On motion by défendant for judgment upon reserved point 
notwithstanding the verdict. 

George Wharton Pepper and Richard C. Dale, for plaintiffs. 
Frank P. Prichard and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. The question for décision 
in this case arises upon somewhat peculiar facts. They are as follows, 
substaiïtially as stated in the brief of defendant's counsel : 

On July 19, 1900, the New York, Philadelphia & Norfolk Railroad 
Company contracted with the agents of R. A. Lee & Co., of Charlotte, 
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i<r. Ci-^;ior tIi^,tra,nsp>o|-tatîpn of 300 baltes of cotton frora Norfolk by 
tail to'fPhîl^detP'hia>^nd thence by steamer of the American Line, sail- 
irig ÔrijAûgusl: II, 1900, to Lîverpool. Afterwards, before Augnst 4th, 
tlie New York, Philadelphia Sz; Norfolk Railroad Company issued 
its through bills of lading ïor the cotton, of which 50 baies were con- 
signed to the ôrdçr of H. B. Moses, Liverpool, and the remaining 250 
baies were consigned to the qrder of R. A. Lee & Co., Liverpool, "to 
be carried to the port of Philadelphia, and thence by American Line 
to the port of Liverpool,,! * * * at the rate from Norfolk to 
Liverpool of 28 cents, tJ. S. gold- currency, per 100 pounds, gross 
weight, and advance charges." Each bill of lading contained, inter 
alia, the foUowing provisions : 

"(11) No carpj^r shall be llable for delay, nor in any other respect than 
as warehousemen, while the said property awalts f urther conveyanee; and 
in case the whole or any -part 6f the property speclfled herein be preveoted, 
by any cause, teotn golng from sald port in the flrst steamer of the océan 
line above stated, leaving after thé arrivai of such property at. sald port, 
the carrier hereinunder then in possession is at liberty to forward such 
property by succeeding steamer of said line, or, if deemed necessary, by any 
other steamer. 

"(12) This contràct ïs executed and accompllshed, and ail liabllity here- 
under termina,te9, on the deliyery of the said property to the steamship, her 
master, agent, or servants; ot to the steamship company, or on the steam- 
ship pier at the sald port; and the inland frelght charges shall be a flrst 
lien, due and payable by the steamship company," 

•l 'l^e cottori reached Philadelphia in the original cars on or about 
August 7th. -With-this cottôn were shipped other baies from J. E. 
(Gilbert & Cô., of Nashville', Tenn, j the total shipment being 11 car 
loàds, ail of w,hiçh were to gp forward on, the same steamer, but under 
independentfContracts. On ! August 7th a fire broke out in one of the 
cars containiiig the Gilbert cotton. This was promptly extinguished. 
On the fôlib'win^ day artothèr fit-e brokè out in a car contalining 50 
balés of iyjee & Co.*s cpftjÇin. Thîs w|is, also promptly extinguished. 
ta each case the fiire b«gàn at a point inside the car, and there is no 
évidence thâtit wSs commtmicàtedto the cotton through any cause for 
which the 'carriers are îri âny way resfïôtisible. Uf>On the occurrence 
of thèse fîres the défendant notified the agents of the American Line of 
tl^e facts., Aft^njvards' IJi^ peteridant teridered this cotton to the agents 
qI the American Line upona lighter at theside of the steamship which 
was to sail cm Àugust iithj in time for the delivery of the entire lot 
bèfpre the Saiîitlg of thé fessel. The agents of the American Line de- 
clined to rècèive ît p4 'tlje ground that it was dangerous. Upon the 
happening of each of thèse tires, the défendant promptly notified the 
agents of the, original cafflier upon thé through bill of lading, and 
through them notice was sent to the original shippers. In the mean- 
time Lee,& Çp. had drawfi drafts i,ipon the plaintiff for the value of the 
300 baleiî^,' and had négotîâteâ tKé'drafts in New York, with the bills 
of lading attathéd. Thèse drafts wére àccepted by the plaintifï in 
Liverpool befpjre he had receivednptice of the fire, and hâve since been 
paîd. The notice was received on August I2th. 

Immediatelyi after thesailing of the steamer on August lith, the 
American Line took the position that; as the cotton, had not been 
shipped upon the; ve'ssel specified in the bills of lading, its obligation 
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to forward was at an end. The défendant was anxious to get rid of 
the cotton, and, without authority from the shippers or from the plain- 
tiff, applied to the American tine to learn upon what terras it would 
take the cotton on its next steamer. On Aug^st 27th the American 
Line, while still insisting that its former contract was at an end, ofïered 
to take the cotton upon a vessel saihng September I5th, if an examina- 
tion should first be made by a compétent expert, and he should report 
the baies safe to ship ; half the cost of examination to be borne by the 
shippers. The défendant immediately notified the shippers of this 
proposition. It was accepted on behalf of Gilbert & Co., but Lee & 
Co. decHned the proposition. Before the défendant received Gilbert 
& Co.'s acceptance, a third fire occurred in their cotton. Thereupon 
the American Line notified the défendant on September 6th that it 
would not receive any of the cotton under any circumstances. Défend- 
ant sent prompt notice of this refusai to Lee & Co., and requested 
them to take steps to disposa of the property. They refused on Sep- 
tember isth to hâve anything to do with it; asserting that they had 
sold their drafts, with bills of lading attached, and had therefore ceased 
to hâve any interest. In August, Kingman M. Putnam, representing 
the underwriters, and acting also for Gilbert & Co., came to Phila- 
delphia, examined the cotton, and finally took charge of the Gilbert 
shipment. He had no authority to act, and did not act, for the plain- 
tifï, or for Lee & Co. On September i8th the défendant had the Lee 
cotton removed to the warehouse of D'Olier & Co., who examined it, 
put it in proper condition for shipment, and reported on September 
20th to the défendant, and also to Putnam, that it was in good condi- 
tion for shipment. In the meantime the plaintifï came to the United 
States, reaching New York before September 20th. On or before that 
date he was fully advised of ail the circumstances, and of the defend- 
ant's readiness to surrender the cotton to the owner, whoever he might 
be, on surrender of the bills of lading. He refused, however, and still 
refuses, to do anything with the property ; asserting that he is under 
no obligation to receive it until its arrivai at Liverpool. 

Upon thèse facts, it seems to me that the position of the plaintifï is 
correct, and that the défendant was at fault for not having made a' 
proper tender of the cotton to the American Steamship Company. It 
is agreed by both parties that when the cotton was ofïered to the vessel 
it was properly refused. At that time there was reasonable grpund to 
suspect that the plaintifï's cotton was more than ordinarily combustible, 
and under such circumstances the steamship company was justifîed in 
declining the risk to life and property that seemed to be involved. 
Therefore the tender then made by the défendant was not such as to 
relieve it from the obligation that rests upon a Connecting carrier. The 
character of this obligation is well settled, and has been thus described 
in Michigari Cent. R. Co. v. Minerai Springs Mfg. Co., i6 Wall., on 
pag« 324, 21 L. Ed. 297 : 

"la such cases it is the duty of the carrier, in the absence of any spécial 
ïontract, to carry safely to the end of hls line, and to deliver to the next 
carrier in the route beyond. This rule of liabillty is adopted generâlly by 
the courts in this country, although in England, a.t the présent time, and in 
B«me of the States of the Union, the disposition Is to treat the obligation of 
the carrier who first receives the goods as eontinuing throughout the entire 
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route. It Is uttfortutjate for the Interests of commerce that there is any 
dlverslty of opinioa on sucli a subjeet, e&peclally in this country; but the 
Tule that holds the carrier only liabïe to the extent of Ws own route, and 
Çpr the safe storage and dellvery to ihe next carrier, is in Itsélf so just and 
reasbaable that we> dd not hesltate to give it oar sanction. Public policy, 
however, irequires that the rule should be enforced, and will not allow the 
carrier to escape i?esponsibility oti storing the goods at the end of his route, 
withont d,elivery or an attempt to dellver to the Connecting carrier. If there 
be à necessity for storftge, it will be considered a mère accessory to the 
transpôrtatïoti, ahd not as changing the nature of the bailment." 

A Connecting carrier's obligation cannot be discharged by ofïering 
to delivef goods to the succeeding carrier when they are not in fit 
conditîM for shipment (6 Am. & Eng. Enc. Law [ad Ed.] 609, and 
cases citèd); and the situation, to my mind, is precisely the same 
whether they hâve become unfit for further carriage because of injuries 
sufifered in the hands of the Connecting carrier, or because of some 
urtusual- circumstances, such as existéd in the présent case. If, for 
either wthese reasons, the succeeding carrier is not bound to receive 
the goodè, it must follo^v that the so-called tender does not relieve the 
Connecting carrier from his obHgation to forward. This remains, and 
can only^ be discharged by delivery, or by an ofiEer to deliver, to the suc- 
ceeding carrier, afteT the goods hâve been put into proper condition 
to be carried farther. This being so, it seems to foUow irresistibly 
that after the cotton in controversy had been inspected, and had been 
discovered to be free from unusual danger, and had been properly pre- 
pared to go forward by vessel, the défendant was bound to tender it 
again to thè steamship' cômpany. It would hâve then been the duty 
of the latter cotnpany tO receive it, unless the bill of lading, which 
provided that the cotton should be forwarded by steamship to sail on 
August I l'th, relieved theiîi from Oibligation to accept it after that date. 
This, however, would hâve been a défense for the steamship company 
to set up, and thereafter the controversy would bave been between 
that compafiy and the plaintiflf. As the matter now stands, the steamr 
ship company is under no obligation td the plaintifïf, because the cotton 
has never been properly oflfered for carriage; and the conséquence 
is that, if thé défendant is not responsible ter sUch damage as the plain- 
tifF may hàVe sufïered by the delay in forwarding, no one at ail is re- 
sponsible, ahd the anomalous situation would be presented, that, after 
goods havê been delivered to a carrier to be transported upon a 
through line td a port of destination, a point of time has been found 
when no ône is responsible as a common carrier for the safety of the 
goods. Ordinarily this, I think, would be contrary to the well-settled 
rule that governs transportation of goods by a through line: Michi- 
gan Cent. R. Co. v. Minerai Springs Mfg. Co., supra. 

But although I am of opinion that the plaintifï is entitled to recover, 
I cannot agrée td the tneasure of damages that was provisionally al- 
lowed to prevail at the trial. The verdict of the jury is made up of two 
suMS; the first being $12,457.91, the market price of the cotton at the 
port of Lî'^erpool at the time when,.in'ordinary course, delivef y would 
hâve been made tb the plaintifï; and the second being $2,304.34, — the 
amountaf profits that the plaintifï would, hâve made upon contracts 
into whidi hè' had entered in reliance upon the receiptof this cotton. 
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It seems to me, upon further reflection, that the plaintîff is entitled to 
recover the second of thèse sums only. The défendant has not con- 
verted the plaintiff's cotton to its own use. It asserts no ownership 
over the property, and has donc nothing with it except to carefor it 
during this interval. Except for the failure to fulfill its obligation to 
forward, the défendant has done everything that could be required of 
it. The cotton is safely stored, and has always been at the plaintifif's 
command and subject to his order. I see no ground, therefore, upon 
which the défendant can be subjected to damages as if it had wrong- 
fuUy converted the plaintifï's property, and were being sued in trover. 
If, therefore, the plaintifï enters a remittitùr of so much of the verdict 
as exceeds the sum of $2,304.34, judgment may be entered upon the 
verdict for that amount. When this is done, an exception to the entry 
of such judgment will be granted both to the plaintifï and the défend- 
ant. If the remittitùr is not entered on or before July ist, the clerk 
will enter an order that a new trial is granted. 

Corrected Order. 

Since the foregoing opinion was filed, counsel hâve called my atten- 
tion to a mistake into which I inadvertently fell by relying too much 
upon the pleadings. The plaintifï's déclaration asks for profits as part 
of the damages, and I was under the impression that évidence upon 
this subject had been given at the trial. The notes of testimony show, 
however, that the only évidence offered by the plaintifï on the question 
of damages was the market price of cotton at Liverpool, and that 
nothing was proved concerning the loss of profits. The plaintifï, 
therefore, in my opinion, has failed to prove his case completely, and, 
while he has in theory a right to recover, must be denied a judgment 
because he has not furnished the court sufficient évidence to détermine 
the amount of his loss. 

Judgment must be entered for the défendant notwithstanding the 
verdict. 



In re FAHY. 
(District Court, N. D. lowa, G. D. June 19, 1902.) 

1. BaNKBUPTCY— DiSCHARaE— JUBISDICTION — TiME OF PETITION. 

Under Bankr. Act 1898, f 14, providing that withln 12 months after 
adjudication a pétition for discharge may be flled, and that the court 
may permit it to be filed wlthin, but not after, the next 6 months, grant- 
Ing a discharge on a pétition therefor flled more than 18 months after 
the adjudication Is wlthout jurisdlction. 

Submitted on Pétition for Discharge, and Objections Thereto on 
Behalf of Creditors. 

Soper, Allen & Alexander, for bankrupt. 
Morling & Davidson, for creditors. 

SHIRAS, District Judge. The principal question presented by 
the objections filed by creditors to the pétition for discharge is as to 
the right of thé court to consider the same, in view of the fact, that 

If 1. See Bankruptcy, vol. 6, Cent. Dig, § 694. 
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thé pétition was net filed within i8 months from tHe date bf the 
aâftidiGatiOn in bankruptcy. From tht record it appears that the ad- 
jÛdiôâtioTl was entered on January 5, 1900, by the référée for Paie Alto 
cbttifity, lowa, upon a voluntary pétition filed under date of January 
2d, and the first meeting of creditors was called for the i4th day of 
!FebrUâry. On that day the bankrupt appeared by counsel, but not 
in péfSOiî, and, certain of the creditors demanding an examination of 
the banyupt, the meeting was adjoùrned to March 2ist. On the 
I5th Oi March the bankrupt filed before the référée an application for 
the dismïssal of his pétition and ail proceedings based thereon. This 
application was forwarded by the référée to the clerk of this court, 
but flo action was taken thereon, because no notice had been given to 
the creiditors of such application, as required by section 58 of the 
bankrupt act. The reason assigned for the action of the bankrupt 
in seeking tù withdraw the proceedings was that immediately after he 
had been adjudged a bankrupt he had removed îv?ith his family from 
lowa to Wilkin county, Mipn., and he did not hâve the means to pay 
his traveling.çxpenses in returning tô lowa, and hence could not at- 
tend in pefson before the référée for the purpose of being examined 
by his creditors. Thus the case rested lintil on March 25, 1901, the 
bankrupt wiïhdrew his application for the dismïssal of the proceedings, 
and the case was referred tp Référée Doolittle, of Emmet county, and 
on Mai'ch 10, 1992, the pétition for discharge was filed. This péti- 
tion is thereîorè ' based upon the adjudication entered under date 
of January 5, Ï900, and it was not filed until more than two years had 
elapsed frôtn that date. 

Section 14 of the act provides that within 12 months subséquent 
to the adjudication the pétition for discharge may be filed, and, if 
unavoidâbly' preVented from filing the same within that period, the 
judge rpay permit it to be filed within, but not after the expiration 
oî, tbe nèxt six months. In express terms the discrétion of tha 
judge is limited to the six months following the expiration of the 
year beginning with the date of the adjudication, and, as I construe 
the statute, this is a limitation on the jurisdiction of the judge over 
the matter qf discharge. The power and right to grant a discharge 
effectuai to târ the enforcement of àebts is conferred by the stat- 
ute, and is governed by the limitations found in the statute ; and 
therefoirè, uhïess'it is petitidned for within the time limit fixed by sec- 
tiojti .14 pf the act, the court of bankruptcy is without the power and 
jurisdiction tOigrant a discbarge. If the court, yielding to the équita- 
ble considérations pressed upon it, should grant a discharge in 
fprnji to tj^ç bankrvipt, it would be a mistaken kindness, for the validity 
of the discharge could be impeached before any court wherein it might 
be pleaded as a bar to a claim, on the ground of want of jurisdiction 
in this court to entertaîn the pétition fur discharge; the record show- 
ing on its face that the pétition was not filed within 18 months of the 
date of tjie adjuflication. 

The pétition for discharge is therefore stricken from the record on 
the ground that the court is without jurisdiction to consider it, such 
action to be without préjudice to the commencement of new proceed- 
ings in bankruptcy upon the part of the petitioner. 
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FLOWEK V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. June 2, 1902.) 

No. 1,153. 

L Criminal Latut— Confessions— Corboboration as to Corpus Delicti. 

A défendant in a criminal case cannot be convicted on hls extrajudl- 
clal confession unless it is corroborated in a matërial and substantlal 
manner by évidence allunde as to the corpus delicti. Such évidence, 
however, need not be such as to alone establisti that fact beyond a 
reasonable doubt, but It is sufflclent if, when considered In connection 
wlth the canfesslon, it satlsfles the jury beyond a reasonable doubt that 
the offense was committed, and that the défendant commi^ted It 

Z. Same — Evidence Considered. 

Evidence considered. and héldt sufflclent, vrhen considered in connec- 
tion with defendant's confession, made to différent persons, to sustain 
a verdict fluding him guilty of embezzlement of the funds of a national 
bank ot whlch he was paying telier. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Lionel Adams, for plaintifï in error. 
W. W. Howe, for the United States. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. Samuel Flower, the plaintilï in 
error, was indicted on May 20, 1901, for that, being paying telier of 
the Hibemia National Bank, he did on May 8, 1901, embezzle $36,- 
000 of its moneys and funds, and on April I5th of the same year did 
abstract, take, carry, and send away $36,000 of other moneys and 
funds belonging to said bank. While, in conformity to strict plead- 
ing, the money charged to bave been abstracted is described as 
"other" than that embezzled, both counts refer to, and are intended 
ta cover, one and the same transaction. Flower in due course hav- 
ing been tried, convicted of embezzlement, and sentenced to be im- 
prisoned in the United States penitentiary at Atlanta, Ga., thereafter, 
upon his application for a writ of error, was allowed to hâve his case 
reviewed before this court, and a supersedeas and stay of proceed- 
ings granted pending the détermination of the same. The contention 
of the plaintiff in error is that, independent of his confession, there 
was no sàtisfactory or sufficient proof at the trial to establish the 
corpus delicti, and thàt, therefore, substantial error was committed, 
to his great .damage, in tlie action of the court refusing a peremptory 
instruction directing his acquittai. The true basis of this contention 
appears somewhat obscurely in the requested charge the refusai of 
which is complained of in the second assignment of error. The 
charge requested is taken almost literally from the text of Wharton's 
work on Criminal Evidence (section 325), where the language is : 

"A corpus delicti, the proof of vrhich is essential to sustain a conviction, 
Consists of a criinlnî^l act, and to sustain a conviction there must be proof 
of the defendant's guilty agency in the production of such act. Wlth re- 
spect to the former of, thèse, it is the established rule that the facts which 

Kl. See Crimiflal Law, vol. 14, Cent. Dig. §§1225, 1226. 
116 F.— 16 
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are the basîs of the corpus dellctl form a distinct ingrédient in the case of 
tlie prosecutlon, to be establislied beyond a reasonable doubt." 

In the requested charge the,wqr4s of Wharton's text,. "respect to the 
former of thèse," are substitutéd b'y the words, "référence to the com- 
mission of the criminal act," making the requested charge in full 
read afii-follojivs ; ,-. , . - 

;''The eolrpTis délictl, tlie probf ÔÏ whlcli Is essential to sustain a convic- 
tion; çéiiiBiâts of a crimliial, ftjirt, ^a to sustain a conyiction there must be 
proof of thé defendant's .^iltJragteUcy in, thé production of sucli act. Witli 
référencé 'Je tlie commission of' thé. criminal àct, it is ttie established rule 
that thé f^cts Which are the basis, of the corpus delictl form a distinct in- 
grédient lii the. case df thé proseéutlon, to be establisheid beyoud a reason- 
able doubt." 

Côunsël for the plaintiff in error contends that the body of the 
crirrié in"th}^ fcase which it is ti^ÇÎeSSary to prove is that the embezzle- 
ment itself nad been committed By some one within three years prior 
to the finding of the indictment, and that both of thèse éléments of 
the coi'pus delicti in this case lïlust be shôwn by proof independent 
of the extrajudicial confessions of the accused, and beyond a rea- 
sonable doubt. As opposed to this; yiew, the trial court appears to 
hâve adopted the doctrine that the law in this country. is that a dé- 
fendant! in a criminal case cannot be convicted upon his confession, 
unléss that confession is corrobbrated in a material and substantial 
manner ®o far as concerns the f act that the offense in question has 
actually !b^eii cpmmitted by soine,pnç; arid unless the jury, after be- 
ing satjsfiéa, tHàt the confession iscorrôborated , in, the manner just 
stated, ,and uppn cOnsidering the ejitire case, includin^ the confession, 
is satisïi?4 bèyot^d a reasonable ^dbtibt that the olîepse was commit- 
ted, aiid' that the défendant,; cortiiijitted it, the jury camiot convict; 
and 'Pi-^çeé^ed to charge the jury substantially that this criminal 
cha,rgé.4jiyQives the propositions (i) that the embezzlement has been 
conwn'îtïçd ^y some i?nç, and (2); that the défendant (the plaintiff in 
error) is '.thé person who, committed the crime, and then said : 

"The l^eti that a crime Kas committed is called by the lawyers the 'corpus 
delicti.' Inwis case the qorpus delicti, is that some one embezzled * * * 
thé îunds Çif the bank, aiid it, is for you to décide whether, outside of 
the confëésidiîis of thé défendant, ymi fini material and substantial corrobora- 
tlon Of hls confessions as to the f act that some one embezzled • * * the 
funds of the bank. You ,are not tcdmake the mistake of supposing that 
ypu arei;requlred to flnd outside of tbç confessions fuU proof that, some one 
émb^ezziéd * • • tixe funds otthé bànk, npr are you recLulred^ to flpd 
thàtthe govefnment ti'as pfbven the défendant guilty. of the chai*ges against 
hiM outside of hl» confessions' and -wîthout taking his confessions Into con- 
sidération. AH that is TG^uired ori'ïhis.ibranch of the cade, as I hâve said 
bef ope, ia for you to flnd that outside, ,o£i the confessions th^re is substantial 
andinàterial corroboration of the coj^és^lohs as to the question that some 
ohe embezzled • * * thé funds or the bank. If you flnd that there is 
sucîi corroboration outside of ttie coûfèSBiéns, then you will consider the con- 
fessions, together with ail the other évidence in the case; and if, upon the 
considei'a.tlpn of the whole évidence, wh^ch would then Include the confes- 
si<>4^, ' ybù, aire satisfled béyohd à reasonable doubt that the défendant is 
giipy, 5?*>u are then boùnd tf> so flnd; whlle, oïl the contrary, if a reasonable 
doUbt of his guilt then arises ifl, yoiir ;min4s, you should then acquit hlm. 
On the question v?hethèr' the confessions are corroborated as to the corpus 
delicti,— thàt is, as to whether some, one committed the offenses eharged, — 
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as well as on ail otlier pointé In the case, you are tô recollect and carefuUy 
consider ail of the évidence." 

Ail of the évidence substantially has been brought up by the bill 
of exceptions ; and it appears therefrom that on the 8th day of May, 
190I, the plaintiff in error was the paying teller of the Hibernia 
National Bank, in the city of New Orléans, and that on that day a 
duly appointed and commissioned examiner of national banks of this 
district was in the city for the purpose and engaged in the work 
of examining the national banks located hère; that about the hour 
of 2 130 p. m. Mr. Flower asked one F. M. Folger, who was on duty 
that day at the Hibernia Bank as a spécial bank détective and guard, 
to see if he could get large dénominations of bills for bills of small 
dénominations from the New Orléans National Bank to the amount 
of $40,000. On the présentation of this request by Folger, the 
proper authorities of the New Orléans National Bank stated that 
they could not do so, which was duly reported to Mr. Flower by 
Mr. Folger. Mr. Flower then asked Mr. Folger to see the Louisi- 
ana National Bank, stating that he desired to exchange a sealed 
package of silver certificates amounting to $40,000. Folger saw the 
paying teller of the Louisiana National Bank, who said he could 
make the exchange in clearing house certificates. Upon that being 
reported to Mr. Flower, he gave Folger a sealed package purport- 
ing to contain $40,000. It was a government package, and labeled 
4,000 ten-dollar bills, — $40,000. Mr. Folger took this package to 
the Louisiana National Bank, and in exchange therefor obtained 
eight clearing house certificates, of the dénomination of $5,000 each, 
making a total of $40,000. This happened between 2 130 o'clock and 
3 o'clock p. m., before the banks closed, on the 8th day of May, 
1901. At 3:21 p. m. that day the bank examiner started an exam- 
ination of the Hibernia National Bank, and on his examination of 
the department of the paying teller (Mr. Flower's départment) found 
that Mr. Flower had ail the cash on hand to correspond with the 
gênerai book of the bank. In this amount of cash on hand was 
included $55,000 of what is called clearing house certificates, which 
were treated and accepted as cash, and included the eight certificates 
procured by Folger. The examination was thorough, and in ail 
respects satisfactory to the examiner. The same examiner had made 
semiannual examinations of this bank and of this paying teller's 
department from the time of his appointment, in 1898, having made, 
in ail, five examinations previously to this one, made on May 8, 
1901, and on each occasion had found the cash in the hands of the 
paying teller to correspond with the gênerai book of the bank, and 
the condition of the paying teller's department to be in ail respects 
satisfactory. Some time between 3 and 4 o'clock in the afternoon 
of that day the witness Richard M- O'Brien found at his house, 
when he returned home, the following letter: 
"Hibernia National Banlî. 

"New Orléans, La., , 190—. 

"Mr. E. M. O'Brien— Dear Sir: This request will appear to you pre- 
posterous, but to me it is a matter of lif e itself . I ain in an awf ul posi- 
tion. I bave spcculated with the bank's inouey to the extent of $36,000, 
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but can reppvef ,a: part or ail In tînje. Tlie bjSnk examiner ^ill be hère tliis 
evènlng at 3 o'clock, and of course I wlU be eaught up with. The request 
that I make to you is that if I could only bave the use of that mucb till to- 
morrow mormng :I' would be absolutely safe, and could ex^ilaln more fuUy 
to you abolit the whole matter aud retûrn to you the amount My dear 
llttle wlle vent over té the Fass this njornlng to ask Oapt. Menge to do 
thls for me; he'ls a :frlenè of my family. But when I let her go this 
morning I dld ndt expect the examiner so soon, so I just telegraphed her 
that it was tooilate, as she would not be in time. My dear sir, just the 
use of Ç36f,00p fojr fi few ; hours would make sueh a différence to her and 
myself, ând God wlll bless you for the act and my dear ones, ray wife and 
mother, will' knèël and pray for your happiness. There is good reason to 
bellevethat I wlll- recover this amount if I had furthér time, and If I liad 
it tlU to-morrow It would save me. May Grod in his mercy soften your 
heaxt, anji let you grant my request. Dear^sir, it is for such a short space 
of time I need it; but, oh, how importan,* to me! In case you are indignant 
at my request, I wlll get my punishment thjs evening. So thanking you for 
your patience, I remain, 

"Very respectfully and humbly, 
"[Signed] Sam Plower." 

"P. Si Seeing you in the bank to4day,;lt eoihe to me that there might be 
a possible chance of your helping me; it was like an inspiration from 
Abové." 

O'Brien did not advance the mbney as requested in the letter, 
but on the same day sent a mémorandum to the cashier of the 
Hibernia National Bank, ;Mr. Palfrey. On the morning of the çth 
of May, about half past 9 o'clock, the witness J. W. Castles, then 
président of the Hibernia ' National Bank, went to the bank at his 
usual time, àbout half past 9 o'clock, and the cashier showed him 
the mémorandum received from Mr. O'Brien. After reading it, the 
président walked around to the paying teller, taking with him the 
receiVing tellery Mr. Surgi, and told Mr. Flower to tum over his 
cash to Mr. Surgi and take a vacation. The président then went 
back to his desk. In a few minutes afterward Mr. Flower came 
back, and the président said to him, "Sam, where are you going?" 
Sam said, "I am not going anywhere." He took his hat and left, 
and walked out of the bank. Befdré Mr. Flower had been directed 
to take his vacation and turn oV^er his cash to Mr. Surgi, Mr. Fol- 
ger had called on Mh Flower for the eight certificates to be car- 
ried back to ithe Louisiana Bank, agreeably to the promise made 
upon obtaining them the evening before, and, hâving received them, 
had taken themto the Louisianà National Bank to exchange for 
the package of bîlls upon whiïh they'^iad been advânced, and, hâv- 
ing made the exehange, he rettirned With the package to the Hiber- 
nia National 1 Bankj arid xleli-^ered it to Mr. Surgi, who was by that 
time acting as paying lellêr at the Hiberiiia Barik. Mr. Surgi, hâv- 
ing no use for such a bundîe in his paying téller's cage, took it back 
to the safe, and committèd' it to thé custody of the cashier, Mr. 
Palfrey. On this morning (May 9, 1901) the witnesé J. H. Menge 
received a téléphone message from Mrs. Flower, or some member 
of the family, stating that Sam was in trouble. Thereupon the wit- 
ness went out to, the house, where, he testiiîes — 

"Sam told me what his trouble was; that he was short In the bâhk 
thirty-five or thlrty-six thousand dollars; and I advised him to send around 
and see the président of the bank, and told him that I was going down 
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town, and would stop there and see Wm, and tell hîm the drcumstances, 
and get him to go up and see Sam right away. I met Mr. Gastles on the 
Street, and stated tbe case to him, and he sàid he would go immediately 
to see Sam himself, — to his house on Canal street This interview with 
Mr. Castles occurred about one o'cloek on Oanal street, about one square 
from the Hlbernia Bank, near the Germania Bank." 

The witness Castles testifies that on the gth, after his turning the 
paying teller's cage over to Surgi as the acting paying teller, time 
went along until about i o'cloek, 

— "When I started to the Boston Club for lunch. I met Mr. Menge on Canal 
street. He said, 'Hâve yon seen Sam?' I said, 'Sam who?' He said, 'Sam 
Flower.' I said, 'No, what does he want?' He said, 'Don't you know he 
is short?' I said, 'No; how much is he short?' He said, 'He is short about 
thirty thousand dollars.' Mr. Menge gave me Mr. Flower's address, and 
I took the car and rode out to his house. I rang the bell and vs'ent in. 
Mr. Flôwer opened the door, and showed me into his parler or sitting 
room. I said, 'Sam, sit down and tell me the whole truth now.' So he sat 
down. I didn't suggest to him that it would be better for him to make the 
statement. I made him no promise at this time of any kind. He said he 
was short $36,000; that the way he had covered It up was that he had 
changea the label on a 4,000-donar government package to a 40,000-dollar 
package by taking off that label and pasting on an old label of $40,000, 
which made the exact figure of $36,000 which he was sliort. I said, 'Sam, 
is that allî' He said, 'Yes, that is ail.' I said, 'How much of this money 
bave you got?' He said, 'I haven't got any of it at ail; it is ail gone.' He 
took out two dollars, and said, 'That is ail I hâve got in the world.' I 
said, 'Hâve you got any of this money anywhere?' He said, 'No.' I said, 
'What did you do with it?' He answered, 'I sent it to a man in New York 
by the name of J. Overton Fayne to speculate for me.' I said, 'How did 
you send it?' He answered, 'I sent it by mail.' Then his mother and 
wife came in and said they wanted to know what I was going to do. I 
said I was going to do my duty, — ^report It to the board." 

Further on in his examination this witness testified that : 

"Flower stated that he was sending the money to J. Overton Payne, 
a stockbroker in New York; that Payne had led him to believe he eould 
make a large amount of money by so doîng; that he had telegraphed Payne 
that day asking assistance, and that when he got the telegram he would 
send it to me. He said he got this money at various times and in différent 
amounts, and that the last was $5,000, about two or three weeks before 
the 9th of May. This money was the property of the Hibemia National 
Bank, and it was In the custody of Mr. Flower, as paying teller of the 
bank." 

From the time the package of bills referred to in the testimony left 
the possession of the plaintiff in error on the aftemoon of May 8th, 
when he handed it to the witness Folger, its custody and care is 
fuUy shown by the testimony of the différent persons into and through 
whose custody it passed, so as to exclude ail doubt as to its having 
been kept in the exact condition that it was in when the plaintiff in 
error parted with it, up to the time, in the evening of May çth, when 
the package was produced by Mr. Palfrey, and in his présence, and 
in the présence of Mr. Pool, the auditor of the bank, and of Mr. 
Druhan, the gênerai bookkeeper, and of Mr. De Sassoure, the bank 
examiner, was examined as to its outside appearance, its seals and 
labels opened, and the contents counted, and in ail respects its con- 
dition and contents corresponded to and attested the stateraents of 
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the (plaintiff in error made in his conversation with Mr. Castles at 
nooa that day- On the next day Mr. Castles received from the plain- 
tiff in error the f ollowing : 

"May lOth. 

"Mr. Castles — Dear Sir: I enclose telegram from Mr. Payne. I présume 
the telegraph company made mistake lu names. It only eome about 5 o'clock 
thlâ mornlng. I am so sorry it does not contaln better news, but possibly 
hls letter wlU brlng better news. I trust you may see fit to read the 
inclosed letter, and àlso read It to the board. I hâve been walllng for day- 
light so 1 could see to wrlte It. Thanklng you for your gentleness to me and 
my dear ones yesterday when you were hère, I remain, very humbly, 

"[Signed] . Sam Flower." 

tCopy of Telegram.] 

"Recelyeâ at New Orléans, La., S. W. Corner Gravier and St. Charles Sts., 
2:38 a. m. 

"a-1. N. Y, IT. ON. 15 Oollect (0S80) 

"New Yotk, May 9th, 1901. 

"Mrs. A. ri^wet, SOSSOànal St., New Orléans, La.: Severely caught in 
ttie panlc today on ail long stock; wlU wrlte fuUy to-night 

"[Slgned] J. O. PauU. 

"2:39^." 

[Letter.] 

"New Orléans, May lOth, 1901. 

"Mr. J. W. Castles, Président, and Gentlemen of the Board of Directors: 
I Write this humble plea,. tioping that when you are about to décide my fate 
tiiat the Almighty God above iip jnay temper your décision with mercy ajid 
pity. If I were glven a chance tp redeem myself, I feel most confident that 
In time I cotild repay a large portion of the money I hâve taken, if not ail. 
Of course, ï don't know how exactly; but I think I hâve a, f ew frlends who 
mlght help me to a small extent, possibly three or four thousand dollars; 
and, even if they dld not, I would work, oh! so hard, to repay you. I am 
young, and only too glad to,w»rk; and who knows? Perhaps I may work 
It out In a few years. My mental suffering bas been and is and wlll be a 
terrible punishment. But if you, gentlemen, décide that I am to be prose- 
cuted (and God soften your hearts to prevent that) it would be awful. I 
hâve, dear sirs, a devoted mother who Is tp a large extent dépendent upon, 
and a lovlng wifè who Is entlrely dépendent upon, me. What could they 
dp if I were taken frem themî My God, gentlemen, be merciful, and give 
Qie the chance to redeem myself for the sake pf my Ipved and loving ones, 
is my prayer to God and you. Very humbly, 

"[Signed] Sam Flower." 

We hâve detailed with probably more than necessary fulhiess the 
séquence of the transactions had on May 8th and çth, because, in 
our view, they not only strongly corroborate the ample confessions 
made by the plaintiflf in error, but, apart from those confessions, 
and allowing them only the office of ekciting inquiry, so as to pro- 
duce the prompt dismission of the plaintiff from his active duties, 
the turning of his paying teller's cage, funds, and work over to 
another, and latèr in the day the examination of the package of bills 
irivolVed in the transaction, the facts established by the direct proof 
of unimpeached 'ànd unimpeachable witnesses hardly leave room for 
a reasohable doubt as ià the commission within not more than six 
months before May 8, 1901, of the offense charged and as to the 
person of the olïendér, and, when taken in connection with the 
confessions themselves,^ the whole proof illustrâtes the soundness 
and the propriety of the gniarded âild accurate instruction which the 
trial judge gave the jury. 
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The ruie so strenuously urged on behalf of the plaintifï in error 
had its origin at a time when many offenses were punished capitally, 
and was first applied in cases where the offense charged was murder 
or other capitally punished felonious homicide, and was so estab- 
lished as a necessary caution against inflicting the last extrême of 
punishment upon one accused of a crime which had never been 
committed; and it took its first form in the expression that "the 
accused should not be convicted unless the death be first distinctly 
proved, either by direct évidence of the fact or by inspection of the 
body," on which Mr. Starkie remarks that it is a rule warranted 
by melancholy expérience of the conviction and exécution of sup- 
posed offenders charged with the murder of persons who survived 
their alleged murders. Mr. Bishop says : 

"This doctrine, requiring a spécial dlrectness and cleamess of the évi- 
dence to the fact of there having been a crime, was extended to larcenles 
from unknown persons, and to some and possibly ail other indictable de- 
linquencies. But the doctrine, at least In later times, bas been regarded 
rather of caution than of absolute law." 

Bish. Cr. Proc. § 1056. 

judge Samuel Nelson, then chief justice of the suprême court of 
judicature of New York, in delivering the opinion of the court in 
the case of People v. Badgley (October term, 1836), announced the 
doctrine on this subject to be "that fuU proof of the body of the 
crime, — ^the corpus delictî,-^independently Of the confession, is not 
required by any of the cases, and in many of them slight corrobo- 
rating facts were held sufïicient." The offense involved in that case 
was that of forgery. 16 Wend. 53. More than 20 years later this 
doctrine was largely discussed by Mr. Justice Clifford in U. S. v. 
Williams, in which the défendants were charged by indictment with 
murder on the high seas, and the conclusion reached that "ail that 
can be required is that there should be corroborative évidence tend- 
ing to prove the facts embraced in the confession; and where such 
évidence is introduced it belongs to the jury, under the instructions 
of the court, to détermine upon its suiïiciency." I Cliff. pp. 5-28, 
Fed. Cas. No. 16,707. 

It is insisted by the counsel for the plaintiff in error that thèse 
décisions hâve been qualified by the language of Mr. Justice Brown 
in the opinion in the case of Isaacs v. U. S., 159 U. S. 487, 16 Sup. 
Ct. 51, 40 L. Ed. 229; but a careful examination of that case does 
not sustain this contention of the counsel. 

After a pretty thorough, but by no means exhaustive, examina- 
tion of the reported cases on this subject, we are satisfied that the 
rule in tliîs country is correctly stated in 6 Am. & Eng. Enc. Law 
(2d Ed.) p. 582, namely : 

"A conviction cannot be had on the cxtrajudiclal confession of the défend- 
ant, unless corroborated by proof aliunde of the corpus delictl. FuU, direct, 
and positive évidence, however, of the corpus dellcti, is not Indispensable. 
A confession wlll be sufficient if there be such extrinsic corroborative cir- 
cumstances as vclll, when talcen in connection with the confession, establish 
the prisoner's guilt In the minds of the jury beyond a reasonable doubt." 

, In this case the défendant offered no proof except as to his 
character, which is fully shown to hâve been ail that it should hâve 
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txîen up ïîôîitHë time when he was siftéd by thîs temptalîon. The 
ofïeJiSè' is iprènotiflcèd by the statute to be a misdemeanor, for wHich 
the tônvictèâ'qffefider shall be imprisoned not less than five nor 
more_ thân téih iyears. The trial judge imposed the lowest penalty 
permitted by the statute. We discover in the proceedings no error 
of which the iplaintiff in errer can rightfully complain. He has been 
most ably teiwesented by coUnsel, and cautiously guarded as to ail 
his rights by the enhghtened and humane magistrat© who presided 
at his trial. 
Thé jûdgikent of the lower court is affirmed. 
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(Circuit dourt of Appeals, SeTènth Circuit May 8, 1902.) 

No. 834. 

L CosTOMs Dtitibs — Drawbaces — Importbd Materials Ubed in Exported 
Mancfaoturbb or Products. 

Section 3Ç.ot tjie tarlffiact of 1897 provides that "where Imported 
màterlala op whlch dutles hâve been pald are used In the manufacture 
Of articles Inaiiufàctured or produçed in the United States, there shall 
be allôwed on the e^cpôMaflon of such articles a drawback equal In 
amouht tb *lw dutles pald cm the materials used, less one per centum of 
Buch dutje^i; ProTlfleîd, that whep the articles exported are made in 
part frbm domegtfç materials the importbd materials, or the parts of 
the articles miade frbm such matertalé, shall so appear In the com- 
t>leteâ artlelëB that the quantlty or mèasure thereof may be ascer- 
tained." iffeîd^ that eneh provision does not entitle an exporter of hams 
i>nd bacon produCed and fiaclf ed in the United States to a drawback of 
dutles pal^^on imported borax, which is applied to the ciit surfaces of 
the méat, "ï^^hen it is Ihténded for export only a? a preservative dur- 
' Irig shipment; and which is àfterward washed out so fàr as possible. 
The borax in Buch case Is no part of the manufacture or product, nor, 
if coneeded tp be such, does It "so appear in the completed articles that 
the quantity or measure thereof may be ascertained." 

& Sius. 

Nor can the drawback be ailowéd in such case on the theory that the 
borax exported is itself a manufacture because It was Imported in 
lumps, and ;ground or powderéd before being applied to the méat; since 
it is not exported in the form of ipowdered borax, but is absorbed into 
the surface of the méat 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

îfkmès C. McShàrie, for plaiiïtiflf ib erfor. 

S. H. Bethea, il. g. Att:^., "ÔHver É- Pagin, Asst. U. S. Atty., Ru- 
dolph Matz, and Walter L,. I^isher, fbr the United States. 

Before JENKINS, GROSSCUP, a^d BAKER, Circuit Judges. 

BAKER, Circuit JUdge. Plaintifï in error failed iû its action to 
yÇfSo'vër from the'gbverhinéiit a dfàwbaèk ôf custôrns duties paid on 
inîported borax Useq in paçl<ing hog pfodùcts for export. 

Under the revenue act of 1897, now in force, a duty of five cents 
a ponnd is levied on imported borax. Section 30 of the act provides : 

"Thsit wheré imported materials on which duties bave been paid are 
nsed in the manufacture of articles manufactureâ or produçed in the United 
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States, tbere shall be allowed on the exportation of such articles a drawback 
equal In amount to the dutles paid on the materials used, less one per 
centum of such dutles: Provlded, that when the articles exported are made 
in part from domestic materials the Imported materials, or the parts of tha 
articles made from such materials, shall so appear in the eompleted articles 
that the quantity or rçieasure thereof may be ascertained: And provlded 
further, that the drawback pn any article allowed under existing law shall 
be continued at the rate hereln provlded. That the imported materials 
used in the manufacture or production of articles entitled to drawback of 
customs duties when exported shall, In ail cases where drawback of dutles 
paid on such materials Is claimed, be Identified, the quantity of such mate- 
rials used and the amount of duties paid thereon shall be ascertained, the 
faets of the manufacture or production of such articles in the United States 
and thelr exportation theref roioa shall be determined, and the drawback due 
thereon shall be paid to the manufacturer, producer, or exporter, to the 
agent of either or to the person to whom such manufacturer, producer, 
exporter, or agent shall in writing order such drawback paid, under such 
régulations as the secretary of the treasury shall prescribe." 

The court made a spécial finding of facts, which plaintiff in error 
challenges in some respects, but which is fully sustained by the évi- 
dence. The finding is substantially as foUows : Plaintiff in errer 
is a corporation engaged at Chicago in the pork-packing industry, 
employs 1,400 to 1,700 men, has over $3,000,000 invested in the busi- 
ness, slaughters and exports over 700,000 hogs annually, maintains 
extensive slaughter and packing houses, and in connection therewith 
opérâtes car shops, cooper shops, etc. In killing, cleaning, dress- 
ing, and cutting up the hogs, a considérable part of the work is donc 
by machinery, and the rest is divided among many skilled workmen, 
each of wham performs a separate part. The cuts are then cured, 
either in a pickling solution, which consists mainly of sait, or by 
being sprinkled with dry sait and allowed to remain thus from 10 to 
40 days. The méats are fully cured and made ready for consump- 
tion without the use of borax. The méats intended for foreign mar- 
kets are then taken to the packing room and rolled in a trough 
containing refined crystal borax in powdered form. The borax is 
brushed from the skin surface, leaving, on the eut surfaces only so 
much as naturally adhères. The méats are then placed in boxes and 
pressed down by machinery. The boxes are nailed and strapped and 
put on railroad cars for shipment. Part of the borax, by capillary 
attraction, enters mechanically into the outer layer of the méat, ex- 
cept on thé skin side. The extent to which it pénétrâtes dépends 
upon the condition of the méat, the amount that sticks to the eut 
surfaces, the season of the year, température and humidity, and the 
time consumed in shipment. Expert chemists estimated the pénétra- 
tion to be from one-eighth to one-fourth of an inch. When méats 
thus shipped in borax are received abroad, they are washed in warm 
water. This is for the purpose of removing ail the borax possible, 
which becomes waste. If the borax has penetrated beyond the usual 
extent, the méats are said to be borax eaten, and their value is pro- 
portionately diminished. If the méats were intended for sale hère 
no borax would be applied. The sole purpose of using the borax 
is to préserve the méats while in transit. Réfrigération, if practica- 
ble, would serve the Same end. The quantity of borax in and upon 
any pièce of méat can be determined by chemical analysis. The 
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aïn<îuiit us€(J în jpàcking meatS for Shipment as described can be as- 
c''eH:aîn!ed by booîfs o.f âcc(l?imt or btiiçr siinilar data. lii September, 
l899i:ipiàintiff. in, errpr itnported igrge quantities of refined crystal 
botabc,: which came in lumps from a quarter of an inch to six inches 
in" dîàilSëtér. The lymps were pulvçïized in a machine, somewhat Hke 
a large coffee milî, O'pferâted by oii^' éïtiployé. Frior to September, 
1899, plaintifï iri erfiçi.r used borax prôdwced and refined in the United 
States. This was purchased sometimes in lump, sometimes in pow- 
dered form. When purchased in lunip it was powdefed in the ma- 
chine, ab,<?^eVeferred to.:, The trèasiiry departmerit, by a uniform 
course ,of 'décisions çomménçing in February, 1895, has held that a 
drawback wiU not be allowed on imported borax used on exported 
méats in the mannér hei"ëinabove désCribed. Plaintiff in errer, be- 
foré using thé borax importai by it, notified the coUector of customs 
at Chicago of its intention to use imported borax, and oflfered to 
comply with any and ail rules which the department might prescribe. 
The collector refused to' give instructions on the ground that plain- 
tif? in errorWas not entitledito any drawback. 

For two reasons it is needless to pass a définitive judgment upon the 
contentions of plaintifï in error that ham and bacon are manufactures, 
and that, if they are not, section 30 of the revenue law is not lim- 
ited to ihanufactures, but fextends generally to ail products. First. 
The articles manufactured or produced by plaintifï in érror are ham 
and baconi No borax is used in slaughtering, dressing, or curing. 
If the méats are intended for sale in this country, borax is not ap- 
plied to them at ail. If destined abroad, borax is used solely to pré- 
serve them dtiring transportationl To the extent that the borax 
cannot be Washed oflf, the "articles manufactured or produced in the 
United States" are injured,! agaînst the interest and design of the 
manufacturer or producer. This, thérefore, is not a case "where im- 
ported materials on which dttties hâve been paid are used in the man- 
ufacture of articles manufactured or produced in the United States." 
Second. If the premise were Jgranted that borax is used in the manu- 
facture or production of ' hams and bacon a drawback would not be 
authorized, because the borax does not "so appear in the completed 
articles that the quantity or measure thereof may be ascertained." 
The findings show that the amount of borax that adhères to and en- 
ters; into the outer layer of one ham does not détermine the amount 
that is used upon another. The amount in each case might be as- 
certained by destroying the ham; but it is not possible, as it is in the 
case of a shipment of soap, made from One formula, by analyzing one 
pièce, to fîx a standard from an examination of the "completed ar- 
ticles." The amount used by plaintifï in error in packing méats for 
expùrt could be ascertained by books of account, but this section 
of the revenue law does not contemplate that thé govemment shall 
hâve a bookkeeper and inspecter in every exporter's establishment. 
On the contrary, the intent is that the completed article shall in and 
of itself fumish the standard for measuring the amount of imported 
materials used in the manufacture thereof. 

Plaintifï in error also présents the case from the point of view that 
it imports lump borax, from which it manufactures and exports pow- 
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dered borax, and is therefore entitled to the drawback. If it were 
permissible to magnify into a manufacturing business thc powdering 
of refined lump borax in the manner and for the purpose disclosed 
"by this record, nevertheless the 'drawback would not be allowable, 
because powdered borax is not an article which plaintifif in error ex- 
ports. The powdered borax unités, with the outer layer of the eut 
surfaces of the méat, to formi a protecting cover from one-eighth to 
one-fourth of an inch in thickness. If anything aside from the méat 
proper is exported, it is this protecting cover; and in it the amount 
of imported material does not "so appear in the completed articles 
that the quantity or measure thereof may be ascertained." 
The judgment is afifirmed. 



GONSOULIN'S HEIRS v. GTJLF 00. 

(Circuit Court of Appeals, Fiftli Circuit May 27, 1S02.) 

No. 1.131. 

1. Ad-veksb Possession— Conflicting Spànish Ghants— Titlb bt Prescrip- 
tion. 

Défendant claimed a tract of land In Louislana under a Spanish grant 
and survey made in 1802. This grant was sold and conveyed twice 
prlor to 1810, being described lii both conveyances as contaiuing tlie 
whole of the island known as "Belle Isle." Under sucb name the grant 
was absolutely conflrmed in 1811 by the board of land cominissioners 
appointed under aet of congress of Ma:rch 3, 1807, the claimant being 
then in actual possession. The title of such claimant became vested in 
défendant in 1S98 through mesne conveyances, its grantors having been 
in the actual and continuons occupancy of the entire tract at least 
slnce 1827. Plaintiffs clalmed ynder a Spanish grant and order for 
survey to their ancestor, made in 1783, of the island called "Belle Isle." 
This grant was presented to, and approved by, the land commisslonera 
appointed under Act 1807, and in 1816 was conflrmed by congress. It 
was surveyed under contract with the state, and the plat and fleld notes 
of such survey were approved by the surveyor gênerai in 1842. By 
this survey the grant included the lands claimed by défendant. In 1878 
a patent was issued to plaintifCs based on such survey. The conflrma- 
tory act of 1816 provided for the issuance of patents for unsurveyed 
grànts, thereby conflrmed, on surveys to be thereafter made. >neW, that 
plaintiffs acqulred fuU title under their grant as early as the approval 
of the survey in 1842, the patent subsequently Issued thereon being 
merely évidence of such title, and that pleas by défendant of prescrip- 
tion of both 10 and 30 years, under the statutes of I-oulsiana, were prop- 
erly sustalned to a pétition for recovery of the land fîled In 1^8. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

The heirs of Gonsoulin (the plaIntifEs In error) brought thla action, June 
30, 1898, against the Gulf Company (the défendant in error), a New Jersey 
corporation^ in the district court of St. Mary's parish, where the land claimed 
is sltuated. The action was removed by the défendant into the circuit court 
of the United States. The original pétition is in the customary form for a 
petitory action for real property, and describes the land involved as foUows: 
"A tract of land called 'Belle Isle,' consisting of section nineteen (19), 
township seventeen (17) south, range eleven (11) east, nineteen hundred and 
eighteen and 75/100 acres; section twenty-eight (28), township seventeen (17) 
south, range ten (10) east, nine hundred and seven and 63/100 acres; sec- 
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tlon on^ U), toWnship eîghteen (18) south, range ten (10) east, one hundred 
and| thirt^Tseyen and 76/100 acres; anû, section two (2), township eighteen 
(ÎS) spùtfi, ràiige ten (10) east, sixteen and 44/100 acres, — ail lying in the 
parièh of' ât. Mary, frontlng on Wax payou, and lylng on the Atchafalaya 
Bay, In the Sôuthwestem land district of Loulslana, parlsh of St Mary." 

The défendant 'for peremptory exception pleaded prescription of 10 and 
30 years. Th,ereafter the défendant appeared, and disclaimed tltle and 
iwssesslon of àll thàt portion çf the property claimed in the plalntiff s' péti- 
tion lying east of Doctor'S Bayou, being that portion of section 19 of town- 
ship 17 south^ ronge 11 east» lying east of Doctor's Bayou. The case 
came on to be héard on thèse pleas, and the court chargea the jury per- 
emptorily to flnd for the défendant on its pleas of prescription. It was 
shown on the trial that the land In dispute was granted In 17S3 by the 
Spanish government to the ancèstor of the plaintifCs and certain associâtes 
of his at that time, the description of the land as shown in the graut being 
"an island called 'Belle Isle,' on the bay of Atchafalaya, about four leagues 
west of the mouth of the Atchafalaya, and thirty-two leagues from At- 
takapas, said island contalning about one league in front by the ordinary 
depth." The défendant claims that the natural boundaries of the island are 
Wax Bayou on the north and west, Doctor's Bayou on the east, and the 
Atchafalaya Bay on the south; that ail of the land within thèse limits, 
conslsting of about 400 acres of highland, and from 1,500 to 2,400 acres 
of trembling prairie, or marsh lànd, has always been known as "Belle 
Isle"; and the défendant claims that the land within the.se limits Is what 
It now claims to dwn and possess, and what, ail its predecessors In title and 
possession hâve claimed and possessed since 1802. On May 2, 1703, Gov. 
Mlro, of the Spanish colony of Ijouislatia, issued an order of survey, direct- 
Ing the survéyor gênerai of the province to put François Gonsoulln and his 
associâtes In possession of an island called "Belle Isle," etc. The claim 
founded upon thls order for survey was undér the act of congress of 
March 3, 1807, presented to tb,e board of commissioners for the examina- 
tion of land titles provlded fôr by that act. By that board the claim was 
placed in what it térmed "CSasâB," which the board declared, in Its opinion, 
should be conflrmed by congifess. Ail claim? marked "B" oa this report of 
the commissioners were conflrmed by ftn act of congress of date April 
,29, 1816. Under a contract of October 10, 1837, A. F. Kightor and Andrew 
McCullom, deputy surveyprs, appear to hâve surveyed thls claim, and there 
'^rè found in the record the lield notes of that survey. The field notes of the 
survey were approved on Augws't 1, 1888, by H. T., Williams, survéyor gên- 
erai of Loulslana, and when the map of the survey hàd been completed the 
survéyor gênerai Indorsed his approval thereon under date of December 8, 
1842; but on the 23d day of the same month he made a note on the plat of 
the éurvey that since the appt^val of the map It appeared by the testlmony 
of the Chain carriers that the surveys, under the contract of October 10, 
1837, were but partially made Ih the field. It distinctly appears that tliia 
survey as shown in the field notes of Bïghtor and McOuUom, deputy sur- 
veyors, approved by Survéyor General Williams on August 1, 183S, and 
BhoWn In the map and plat of that survey (indorsed, as above noted, Decem- 
ber 8 and 28, 1842), furnlshed the description which O. H. Brewster, sur- 
véyor gênerai 6t Loulslana, éxàminêd and approved on April 22, 1878; for 
h49 report récites: , "The foUowing being the description of the surveys 
fàken frdin approved' field notes bf A. F. Rightor and Andrew McCullom, 
deputy surveyors, and embodied in the patent which issued on the 21st 
of August, 1878.". On July 30, 1802, an order of survey was Issued by 
Moralia, the Intendant of the province, for 371 superflcial arpents, in favor 
of Samnel Watson, on the island known as "Belle Isle," in the county of 
Attakapas, In the bay of Atchafalaya. Thls land was surveyed by the 
survéyor gênerai of the province on November 8, 1802. Watson made set- 
tlement on thls property prior to December 20, 1803, and thereaf ter re- 
malned in possession until his title was dêvested by a judlcial sale made to 
one JKershaw by the parish- jndge: on February 27, 1808, the formai deed of 
the judge being dated July 25, 1809. In this deed the property is deseribed 
as "the tract or parcel of land known by the name of 'Belle Isle,' situated 
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Tjear the mouth of the Atchafalaya," and the sale was made of "ail the 
above-described tract or parcel of land situated as afoi-esaid, containing 
the whole island of 1,500 acres, more or less." On July 24, 1809, Kershaw 
sold this property by warranty deed to Henry Johnson by the same de- 
scription. On August 5, 1809, Johnson sold the property by quitclalm deed 
to Walter Brashear. Brashear, clalming under Watson, presented his elalm 
to Belle Isle to the board of land commissioners appointed to examine, 
conflrm, and report on titles of Louisiana under the acts of eongress ap- 
proved Mareh 3, 1807. On July 22, 1811, the board eonlirmed this grant 
absolùtely, as they had the power to do, and were directed to do under 
the act, as to ail persons who were in actual possession of property under 
grants from the Spanish or French governments prior to December 20, 1803. 
Brashear remained In possession of the land. elaiming the whole of the 
island as owner, untll he died, In 1860. After his death the property passed 
into the possession and ownership of his heirs. Oh Aprll 24, 1869, Belle 
Isle was sold, together wlth other property, by the United States marshal 
for the district of I<oulsiana, to one R. B. Lawrence under a writ or fl. fa. 
issuing from the circuit court In the case of "Warfield and Others v. Heirs 
of Walter Brashear," and on April 30th the marshal executed his deed for 
the same in due form. Under this deed Lawrence went into possession of 
the island, and remained in possession thereof until July 20, 1892, when he 
sold to one E. B. Withers, who went into possession and held It as owner, 
in person or by his tenants, until May 15, 1897, when he sold It to G. A. 
Dorwin. A. F. Lucas, who under a contract with Withers had an interest 
In the minerai rights of the island, sold his interest to Dorwin by a deed 
dated May 17, 1897. Withers made his home on the island, and was living 
there with liis wlfe when Dorwin bought. Dorwin went into possession of 
the whole island, and llved there, conducting borings and examinatlons for 
lùlnerals. On March 31, 1898, he sold the whole of the island to the de- 
fendant Company, who went into possession thereof. 

B. K. Miller, for plaintiffs in error. 

E. H. Farrar, B. F. Jonas, and E. B. Kruttschnitt, for défendant 
in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

The assignaient of errors présents substantially but two propo- 
sitions for our considération, the fîrst of which is that the United 
States did not part with its title to the land sued for herein until 
the issuance of its patent to the plaintifïs' ancestor, in 1878, and 
there had been no prior severancé of said land or property from 
the public domain; second, that the court erred in holding that the 
défendant or any of the authors of its title had held or enjoyed 
such possession of the said land or property as is or would be sufifî- 
cient to support or acquire a title to the same, under the Civil Code 
of Louisiana, by prescription or adverse possession; that the only 
claim of right under which said property was ever at any time held 
by any of the persons upon whose supposed title or possession the 
défendant relies was to such right, title, and interest as may hâve 
been had in said property by the vendor or author from whom the 
several parties in question purchased; that a party who owned such 
a title does not possess as owner, and hence his possession is not 
sufficient to operate a title by prescription, however long may be 
its duration, and that the court erred in not so holding; and that 
under the whole of the évidence and testimony ofifered and intro- 



254 116 FEDERAL REPOEÏ^ER., , 

/ 

diaced'On the trial of: the catjse the défendant 'could' not maîntain 
its daim tô title by thé prescription of lo years estaMished by the 
Civil €!ode of lyouisianà. 

i A'à is ;çhown in the foregôing stateînént of the case, the plaintififs' 
'title had its origin in the Spanish grant-made in 1783, and from a 
cafeful' considération of the; treaty of cession from France to the 
United -States of the Ivoui^janà territofy, and of the difïerent sec- 
tions ç^f the act of March'3, 1807, respecting claims to lands in the 
territôrîes^ lOf Orléans and Louisiana (2 Stat. 440), and of the pre- 
amble and section i of the act of April 29, 1816 (3 Stat. 328), it 
may 'wëll^be doubted whether the land! claimed by the plaintiffs in 
error evèr belonged, to the United States, or that the title thereto 
was ever inithe United States, in the sensé now suggested by the 
plaintififsi in error. But, however that may be, it seems clear to us 
that by the âct of spth of April, 1816 (the preamble and the fîrst 
section 6i yi'hich, in eiffect, say ôf the claim of thèse plaintififs that 
their title and claim to the land "be, and the same are hereby, con- 
firmed," and the provision of the third section is "that in ail cases 
not providçd for by law jfor patent certificates'to issue, every per- 
son, and the légal représentative of evef y persoh, whose claim to a 
tract of land is confîjTneji by this or any former act, and who has 
not already obtained a patent certificate for the same, shall, when- 
ever his claim shall hâve been located and surveyed according to 
làw, be entitled to receiye from the register of the land office at 
Opelousas, in the state of Louisiana, * * * a certificate stating 
that the claimant is entitjed to a patent for such tract of land by 
virtue bf this act"), and by the survéy of the land embraced in the 
plaintiffs' claim, duly made by authorized surveyors, and approved 
on August I, 1838, by H. T. Williams, surveyor gênerai of Louisiana, 
and an authënticated plat of the land as thus su'rveyed having been 
approved by the surveyor gênerai on December 8, 1842, at this last 
date, if not before, the full title to the land in question became 
vested ip the gpntees, ^n,d; the-, patent when issued upon the same 
survey, morç ,than 30 years thereiafter, added nothing to théir right, 
aijijd,,servéd only as more cç^venient évidence of the title already 
an'd long, theretofore held by them. There is no substantial con- 
flict in thp testimony that those under whom the défendant holds 
hâve had conjtijînous, exclijisiye possession of the land involved in 
this suit, ançj; embraced i,n tjie plaintifïs' title, from some time in 
the year 1827 to June 30, 1898, the date of the filing of this suit. 
Therefore the defendant's claim of title under the prescription of 
30 years is , clearly and f ully established, and justified and required 
the trial judge to give the peremptory instruction directing the jury 
to find for the défendant, 

, liere our cop?>ideration çf this cage might, and probably should, 
close; bvit,^ as. we hâve considered the ,other proposition involved 
in the assignment of errors, we may be allowed to observe that the 
deéd of the 25tli of July^ 1,809, by the judge of the parish court of 
Attakapas,,describes the land which had been seized to be "ail that 
tract or parcel of land known by the name of 'Belle Isle,' situated 
near the mouth pf the Atchafalaya, in the parish aforesaid"; and 
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the granting clause déclares that the grantor does, în considération 
of the premises recited, "grant, bargain, sell, assign, and set over 
to the said John N. Kershaw, his heirs and assigns, ail the above- 
described tract or parcel of land, situated as aforesaid, containing 
the whole island of 1,500 acres, more or less," etc. ; and the deed 
from Kershaw to Johnson also déclares that the grantor "hath 
granted, bargained, and sold, and by thèse présents doth grant, 
bargain, and sell, unto the said Henry Johnson, his heirs and as- 
signs, ail that certain tract of land called the island of 'Belle Isle,' 
situated near the mouth of the river Atchafalaya, in the parish afore- 
said, containing 1,500 acres, more or less, together with ail the ap- 
purtenances and advantages whatsoever thereunto belonging or in 
any wise appertaining ; * * * ^nd the said John N. Kershaw, 
for himself and his heirs, the said tract or parcel of land, and every 
part thereof, against him and his heirs, and against every other per- 
son or persons whatsoever, to the said Henry Johnson, his heirs 
and assigns, will forever warrant and défend." Under thèse deeds 
Walter Brashear held, when, on the ist day of May, in the year 
1822, the heirs of Gonsoulin and others brought suit against him 
in the district court of the Fifth district, parish of St. Mary, in 
which they "represent that, notwithstanding their right and title to 
the said land, a certain Walter Brashear, of the parish of St. Mary, 
has entered upon the said tract of land and taken possession of the 
same." After the death of Walter Brashear, under the judgment 
against his heirs rendered by the circuit court for the district of 
Louisiana fieri facias duly issued and was levied upon the property 
of the estate of Walter Brashear, including the land in controversy, 
and was duly sold and conveyed by the marshal for the district of 
Louisiana to Robert B. Lawrence as the purchaser, the deed being 
in the due and customary form for judicial sales, and expressïng 
"that I, the said marshàl, in considération of the premises, and by 
virtue of the law in such case made and provided, do sell and trans- 
fer the said above-described property [with the exception above 
noted] to the said Robert B. Lawrence," etc. Thèse conveyances 
appear to us to undertake to pass the land itself, or ail property in 
the land, to the grantees, and cannot in reason, or as we read them 
in the light of the Louisiana décisions, be held to be in any sensé 
quitclaim deeds, or such as are not translative of property, and not 
adéquate to support the claim of the lo-year limitations provided 
by the laws of Louisiana. If thèse deeds are conveyances translative 
of property such as, with proper proof of possession, will support 
the claim under the lo-year statute of limitations, the defendant's 
claim under that statute is abundantly made out, and thereby the 
peremptory instruction given by the trial judge was also not only 
justified, but required. 

Finding no error in the judgment of the circuit court, it is affirmed. 
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AMERIOAN COTTÔN CO. v. BEASr.ÈT. 
(Circuit Court ofAppeal8;!Fiftli Circuit. May 31, 1902.)l 
" ■ , ■ ■ Ko. 1,144,. y . ;•■ 

1. FÔ^MH COHPOEATIONS*-J0BI8DICTION OF BUIT AGAINST— LOUISIANA StATUTB. 

Acts La. 1890, No. 149,j requlres foreign corporations doing businesl 
In the State to file a déclaration wlth tlie secretary of state, in wliicli 

, an agent sliall be dèsigiiàted 6n whom prooess can be served. It further 
proTiaM that any euch corporation doing business in tlie state without 

;Coroi>lying with such requirement may be sued on any cause of action 
in the parish wliere the cause arose, "and tlie service of process may 
be ruftde on the person, firin or company.acting or trans^çting such busi- 
ness îoi' said corporation, and each person or pérsons, Company or firm, 
»haU be deemed ttie agent of eald corporation upon whom service can 
be made," tEeld, that a state court of a parish In whieh a transaction 
with such a corporation, .whicb had not flled the required déclaration, 
occiffred, had jurlsdlction of a suit growing out of such transaction, 
althoùgh service was ruade, upon an agent other than the one who acted 
for the corporation In the transaction. 
3. Appbal— Rbview— Instbdctiôns. 

The correctness of Instructions cannot be revlewed on appeal by the 
circuit court, of appeals, unless proper exceptions thereto were taken 
In the trial Court 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 

Eugène Williams, for plaintiff in error. 

W. P. Hall and El W. Sutherlin, for défendant in error. 

Before FARDEE, McGORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This swit was instituted in the First judicial dis- 
trict court of Louisiana, pMriàh of Caddo. The défendant not being 
found in the parish of Caddo, service of citation was made by deliver- 
ïng a copy to W, C. Wilson, Jr., agent of said défendant, in the city 
of New Orléans, parish of; Orléans, state of Louisiana. Thereupon 
the defendaiit appeared, an4 removed the case to the circuit court for 
the Western district of Louisiana on the ground of diverse citizen- 
ship. After removal to the circuit court, the défendant entered the 
foUowing: 

"Now cornes défendant Bolely for thls exception, and pleads to the Juris- 
diction of the district court, First judicial district, La., where thls case was 
brought In first Instance and removed hère. He avers this plea Is not Inter- 
pôsed for delay. Défendant avers said Court . had no Jnrisdlctlon rationé 
personœ, and prays said suit be dlsmlssed for gênerai relief." 

The issues raised by this plea — and it is not clear what they were — 
were submitted to a, jury, and upon the admissions of the plaintiff 
that one J. P. Rùssell and W. C. Wilson, Jr., if présent, would swéar 
that the sai4 Wilson was .^o,t tlie, party; or person who acted for the 
défendant or trânsacted vi'îth the said plaintifï the business which said 
Beasley allèges to be the cause of action, and that if one John G. 
Michel, secretary of state of the state of Louisiana, were présent, he 
would testify that the défendant, the American Cotton Company, had 
never filed any déclaration in his office as required by Act No. 149 
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of th'e Acts of the l/ouisiana Législature of 1890, and this being ail 
the évidence, the judge instructed the jury to find against the plea 
to the jurisdiction, which was accordingly donc. 

The first assignment of error raises the question whether the district 
court of Caddo parish had jurisdiction of the suit, because the American 
Cotton Company not having any designated agent in the state, as pro- 
vided in Act No. 149 of the Acts of the Louisiana Législature of 1890, 
the transactions which constitute the basis of the suit were within said 
parish. Upon this matter on the trial of the plea there seems to hâve 
been no évidence whatever, and the défendant in the court below relied 
entirely on the fact that said Wilson, upon whom citation was served, 
while an agent of the défendant company, was not the agent who acted 
for the défendant in the business transaction out of which the cause of 
action arose, not showing nor attempting to show that the cause of 
action did not arise in Caddo parish. See Act 1890, supra. In this 
view of the case the peremptory instruction of the judge to find for the 
plaintiflf in the matter of jurisdiction was correct. 

By the transcript the business transactions which are the basis of 
the suit, and out of which the cause of action arose, appear to hâve 
been largely, if not entirely, performed in the parish of Caddo, and, 
if reliance can be placed on the admitted correspondence recited in the 
note of évidence claimed by plaintifif in error to be a part of a bill 
of exceptions, the district court of the parish of Caddo was fully seized 
of jurisdiction ratione materiae and ratione personae. 

On the merits of the case none of the assignments of error are well 
taken, because the questions spught to be presented were not suitably 
and sufficiently reserved by bill of exceptions. 

An inspection of the charge of the court admitted to hâve been 
given shows that unless there was a différent case from that presented 
by the pleadings or suggested by the évidence printed in the transcript 
the jury was incorrectly instructed as to the proper rule of damages ; 
but, as no exceptions were taken to the charge of the court before the 
jury retired (or afterwards for that matter until the assignments of 
error), we are unable to pass upon the questions raised by the assign- 
ments of error relating to improper instructions to the jury. 

On the face of the transcript we find no réversible error. 

The judgment of the circuit court is afïirmed. 



BLANCHARD v. SONNEFIELD et al. 

(Circuit Court of Appeals, Fifth Circuit. May 31, 1902.) 

No. 1,145. 

1. BuiLDiHO CoHTBACT— Construction— Défense to Action fok Contbact 
Pricb. 

A contract for the construction of a building provided that payment 
should be made In five installments, — four as the worli progressed, and 
the flfth 15 days after the building was ail complète, dellvered, and 
accepted; said payment to be made on the eertificate of the architects; 
"said eertificate to be final and conclusive that the worls done war-- 
ranted said payments." The contract further provided that the work 

116 F.— 17 
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lihoalifl 1)6 done în strict aceordàiice with the plans and spécifications, 
: and that the building should biè dellvei'ed clean, in good condition, and 
complète; "it being understood that the works shall be at our [con- 
traçtors'l.rlsk until accepted by you or your asslgns as a whole." Eeld, 
tbàt ùnder such contract tbè O'rtTiér was entitled to hâve the building 
âëliTeFed In good condition, completed accordlng to the spécifications, 
:and that he was not precluded by certlflcates givrai by the arçhltects 
for partjal payments from pleààlng and provlng In reconveatlon, In an 
action torecoVer the final paymeht, his damages sustalned by the f allure 
to deliver It In such condition, wtether the defects cojhplalned of were 
In work done bfefore the last of such certlflcates v^as given or not; It 
not appearlng that a rertificate for the final payment had been glven. 

In; Errorto the Circuit Court of the United States for the Western 
District of Loyisian^. 

Thls âctltto was brought by Sonnefleld & Emmlns, défendants In error 
hère, a flnn composed of H. J. Emmlns, 6. W. Sonnefleld, and E. W. Ab- 
rlght, cltlzens of Texas, agalnst James A. Blanchard, plalntlff In error hère, 
a citizen of Loulsiana. The suit Is to collect the last payment on a con- 
tract to bulld a house. Plalntlfifs averred that they had erected the honse 
and coihplfeted It as required by the contract, and that It had béen accepted, 
and Is now occnpled by the défendant and hls tenants. The défendant an- 
swered, admlttlng the contract, and denylng that the plalntiflCs had com- 
pleted the house pursuant to the contract and thé spécifications. The de- 
fendant depignated a number of partlculars in whlch the building was de- 
fectlve, and In virhlch plalntlfifs failéd to comply with the spécifications, 
and concluded by averrlng that by tiie failure of the plaintlffs to construct 
tlie building accordlng to thelr contract the défendant hfis been damaged 
In the sum of $5,000, whlch amount Is due him, "and for whieh sums he 
prays judgment In reconvention." ïhe case was trled on those Issues. 
The contract sued on Is made an exhlblt to the pétition, and Is as foUows: 

"State of Loulsiana^-Parlsh of Caddo. 

"Know ail men by thèse [présents] that we, Sonnefleld & Emmlns, build- 
ers and contra ctors, hâve thls day entered Into the following contract with 
Dr. Jas. Ashton Blanchard: 

"(1) We agrée to erect and finish In a perfect and workmanllke manner 
for sald Blanchard, on the following lot of ground sltuated in the clty of 
Shreveport, La., vlz., lot ten (10), block thirteen (13), in the clty of Shreve- 
port La., the following buildings and Improvements: A three-story brick 
building fronting on Milan Street, in Shreveport, La., descrlbed in the plans 
and spécifications prepared by Bridges & Snyder, arçhltects. 

"(2) We wlll do sald work In strict accordance with the plans and spéci- 
fications hereto annexed and made part hereof, and wlll furnish ail the 
labor, tools, materlals, and appliances necessary to do sald work, and wlll 
deliver same to sald Blanchard clean and In good condition, and complète, 
on or before the first day of November, 1901. 

"(3) We wlll do sald work for the prlce of nlne thousand four hundred 
and eighty dollars, whlch sald Blanchard agrées to pay as foUows: First 
payment, elghteen hundred and nlnety-slx dollars ($1,896.00), to be made 
when the first-floor jolsts are In place; second payment, same amount dol- 
lars ($1,896.00), when the second-floor Jolsts are In place; third payment, 
seventeen hundred and ninety-two dollars ($1,792.00), when the thlrd-floor 
jolsts are in place; fourth payment, elghteen hundred and nlnety-slx dol- 
lars (i51,896.00), when the roof Is on and the building inclosed; and the fifth 
payment fifteen days after the sald building and works are ail complète, 
dellvèréd, and aciieptèd by s^ld Blanchard; sald payment to be made on 
the certlflcate of Bridges and Snyder, arçhltects; sald certlficate to be final 
and eoncluslve that thé work done warranted sald payments. 

"(4) We also agrée to take ont an Insurance pollcy In a good and solvent 
Company, acceptable to sald Blanchard, on sald works, and keep the same 
f ully Insured at our expense up to the final delivery of sald works to and 
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their aeceptance by you or your assigns; and, at the tlme when the above 
several payments are made to us, we will transfer to you or your assigns 
an amount of sald insurance correspondlng with the amount of the pay- 
aient then made, to indemnlfy you from loss in the eveat of fire before 
delivery to you of the works complète. It being understood that the worlcs 
shall be at our rlsk until accepted by you or your assigns as a whole. 

"(5) We furthermore agrée that no new work of any description done on 
the promises, nor any work of any kind whatsoever, shall be considered 
as extra, uniess a separate estlmate In wrlting for the same before its com- 
mencement shall bave been made by us to you, and your consent obtained 
thereto in writing. 

"(6) Should any dispute arise respecting the true construction or mean- 
Ing of the drawings or spécifications, the same shall be deeided by Bridges 
& Snyder, architects, and their décision shall be final. 

"(7) We also agrée that, should we fall to finish the work at or before 
the time agreed upon, we shall pay to or allow you, by way of liquidated 
damages, the sum of seven dollars per diem for each and every day there- 
after the said works shall rematn incomplète, and said damages shall be 
paid although works are partially completed. 

"Done and signed in the city of Shreveport, Caddo parish, La., on this 
the 17th day of July, 1901. , Sonnefileld & Emmins. 

"Jas. Ashton Blanchard." 

It Is, shown that ail the payments except the last one provlded for by the 
contract had been made. Each of the four payments were made on the 
statement of the architects, their last statement being as follows: 

"Shreveport, La., Oct 4th, 1901. 

"Dr. J. A. Blanchard: The fourth pay ment on building for you on Milam 
St îs now due, and we recommend payment of same. Amount of pay- 
ment Is seventeen . hundred and ninety-two doUars ($1,792.00), to Messrs. 
Sonnefield & Emmins. Perry Bridges & Snyder. 

"Oct 5th, Eeceived above. Sonnefield & Emmins." 

It is not shown that any certlflcate was Issued for the flfth payment. 
The verdict and judgment were for the plaintlfCs for $2,266, and the de- 
fendant sued ont tbls writ of error. 

Holbert & Barret and Henry P. Dart, for plaintiff in error. 
Sutherlin & Hall, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

If it be true that the contractors failed to comply with their contract, 
that fact would not be a complète défense to their action. Under the 
law of Louisiana, a suit may be maintained upon a building contract, 
although the work be defective or unfinished ; and the remedy of the 
défendant in such case is for réduction of the price agreed upon, to 
the extent of damages sustained by reason of the defective perform- 
ance. Cairy v. Randolph, 6 La. Ann. 202; McClure v. King, 15 La. 
Ann. 220. In such case the défendant may reconvene for damages 
sustained by the contractor's failure to comply with his agreement. 
Hill V. Penny, 15 La. Ann. 212; Civ. Code La. art. 2769. By the 
terms of the contract, the contractors were to be paid in five différent 
payments, — four as the work progressed. The fîfth payment (the one 
involved in this suit) was to be made 15 days after the building and 
works are ail completed, delivered, and accepted by Blanchard ; "said 
payment to be made on the certificate of Bridges & Snyder, architects ; 
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saîd certificate to be final and conclusîve that the work donc warranted 
said payments." In the second section of the contract the contractors 
agreed that they would do the work in strict accordance with the plans 
and spécifications, and deliver the same to Blanchard, clean and "in 
good condition and complète, on or before the first day of November, 
1901." Section 4 provided for an insurance policy on the property, 
to be procured by the contractors, and concludes with thèse words, 
"It being understood that the works shall be at our risk until accepted 
by you or your assigns ^s a whole." This idea is repeated in the 
spécifications, made part of the contract, wherein the contractors agrée 
to properly protect their work during its progress, and "to repair any 
damage to their work, and deliver the building broom clean and in per- 
fect repair." Construing the contract as a whole, it requires the con- 
tractors to deliver the building cômpleted according to the spécifica- 
tions and in perfect repair. The contract, we think, clearly shows 
that Blanchard was not required to receive the house in a defective 
condition ; that it was to be delivered in good condition, cômpleted 
according to the spécifications. Such being the contract, Blanchard 
having interpoSed a plea that the plaintiffs had failed to construct the 
building according to their contract and the plans and spécifications, 
and claiming to hâve beeri damaged by such failure in the sum of 
$5,000, it seems to us clear that, be should hâve been permitted to 
offer proof tending to sustain his plea. It appears from the record that 
he ofïered to show by several witnesses the defective character of the 
building after it had been cômpleted and tendered to him, and that 
this évidence was objected to on the part of the plaintiiïs as to any 
work donc prior to October 4th, when the last payment was made, for 
the reason that the défendant had paid the architects' estimate tendered 
him on October 4th. This objection was sustained by the court, and 
Blanchard excepted, and this ruling is a'ssigned as error. If it be con- 
ceded — a question which we do nbt decide^^that the certificate of the 
architecfs was conclusive as to the condition of the work at the time 
the payttlent was made on October 4th, that would not be sufficient to 
exclude the évidence, for by the terms of the contract the work as a 
whole must be in good condition when Blanchard is called on to ac- 
cept it. The record does not show that .the certificate calling for the 
fifth and last payment was ever issued by the architects. The fifth 
payment was to be made on that certificate 15 days after the building 
and works are ail complète, delivered and accepted by Blanchard. The 
certificate authorizing the fifth payment is the only one which was to 
relate to the condition of the building at the time it was to be de- 
livered and accepted. The évidence offered and rejected tended to 
show that the contractors had not cômpleted the house according to 
the contract, and that they did not deliver it to Blanchard cômpleted 
and in perfect repair. It was admissible on the issues raised by Blanch- 
ard's gênerai déniai of the plaintifïs' pétition, and also to support his 
reconvention. We think the circuit court erred in refusing to jceceive 
the évidence ofïered. 

The judgment of the circuit court is reversed. 
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STELLING V. G. W. JONES LUMBEB CO. 

(Circuit Court of Appeals, Seventh Circuit May 6, 1002.) 

No. 770. 

L BANKR0PTCT— SUITS BT ThUSTEE— ApPEALS. 

A suit by a trustée of a bankrupt against a thlrd person to enjodn hlm 
froin Interfering wlth the alleged possession by tlie trustée of property 
elalmed by Iwth parties, brought m the district court, is not a "bank- 
ruptcy proceedlng," withln the meanlng of Bankr. Act 18S8, { 25a, but 
Is an independent suit In equity, of whlch that court bas jurlsdictlon 
only by the defendant's consent, and is reviewahle by appeal under the 
gênerai prorislons of the law relating to circuit courts of appeals. 

B. Sales — Consthuction and Validity of Contract. 

A contract entered into In good faith by whlch one party sought to 
purchase the season's output of a lumber mill owned by the other, and 
by whlch It agreed to taake advances from tlme to time as requlred by 
the mill owner to procure logs and bring them to the mill, and to pay 
operating expenses, — the logs when reachlng the mill, and each pile of 
lumber when eut therefrom, to be marked with the purchaser's brand 
and to be Its property, — Is an executory contract for the manufacture 
and sale of lumber, and not a chattel mortgage whlch must be flled for 
record to be valld under the Wisconsln statute; nor is It rendered a 
mortgage by the fact that the advances were made In part by means 
of Indorsing and dlscounting the seller's notes, whlch the purchaser 
agreed to take up and retum In settlement for the lumber when shlp- 
ped, nor because it became necessary, in order to enable the seller to 
carry out the contract, for the purchaser to make larger advances than 
contemplated, even beyond the probable value of the lumber, for 
which it took security; such advances being regarded by the parties as 
payments on the contract up to the value of the lumber whlch should 
be dellvered. 

% Bamb— Dblivbrt. 

Where logs brought to the mill under such contract were branded 
with the brand of the purchaser, and the lumber, when eut, was plled, 
and each pile marked with its name, there was ail the dellvery to the 
purchaser of both logs and lumber possible under the contract, whlch 
required the logs to be brought on the seller's premises for manufac- 
ture, and such as to satisfy Rev. St. Wis. 1898, § 2310, which makes sales 
presumptiveiy frauauient against creaitors or tne vendor uniess acoom- 
panied by an immédiate dellvery, and foUowed by an actual and con^ 
tlnued change of possession; conceding that such statute applies to a 
contract for the sale of property not at the time In esse, but which Is 
thereafter to be manufactured. 

4 Bamb — Convbyance in Trust — Réservation bt Vkndor of Right to Seli,. 
A clause in the contract glving the sellers "the privilège of retailing 
ony stock Included In this contract, provlding no advances hâve been 
made on the same," to that extent qualifymg the gênerai provision for 
the sale of the "entire stock" of lumber to be eut durlng the season in 
the sellers' mill, did not render it void, under Kev. St. Wis. 1898, § 2306, 
provlding that ail conveyances and transfers of chattels made In trust 
for the use of the person making the same shall be void as against 
bis creditors; it appearing that the réservation was made in good faith, 
to protect the sellers' retail trade, and that only a small quantity 
of lumber was sold thereunder. 

Appeal from the District Court of the United States for the Easteni 
District of Wisconsin. 

f 4. See Fraudulent Conveyances, vol. 24, Cent. Dig. { 450, 
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The followlng Is the opinion of the district court (SBAMAN, District 
Judge): 

"The amount învolved In thls controversy Is considérable, and the testi- 
mony hafi been beard in open court The absence of confllct In matters ma- 
terlal to the Isstie Is noteworthy,- — especlally In view of the disputes here- 
tofore existing, — and the issues are thereby slmplifled. No actual fraud ap- 
pears, and the Issue raised as to cohstructive fraud is clearly set aside by 
the testlmony. The contraet in wrltlng between the banlcrupts and the 
Jones Oompany, whlch was made August 9, 1899, was unmistakably an ex- 
ecutory agreement of bargain and sale for the logs, and lumber to be manu- 
factured out 6£ the same, — for the season's eut and purchases of logs. The 
advances to be made by the Jones Company, and whlch were made in fact, 
were for purchase money, and in no sensé to be treated as loans. The se- 
curlties taken dlrectly and taken up by the Jones Oompany were solely 
for the same object, and were securities merely in favor of the Joues Com- 
pany to make good thelr advances (1) for deliva-ies of the lumber as con- 
tracted; and (2) to cover any shortage arlsing from the possible excess of 
advances. The subséquent arrangement of making notes for the advances 
does not change this status, as it was manifestly intended only to enable 
the Jones Oompany to borrow of the banks the amounts thus called for in 
excess of the advances contemplated by the contraet. The rule applicable 
to chattel mortgages and to loans seeured upon Personal property Is not 
applicable to thèse transactions. 

"The flrst contention on behalf of the trustée is that deliveries were not 
SQ made and perfected as to make complète exécution of the contraet, but 
the testlmopy is uncontradlcted that the logs were marked as the contraet 
requlred when hauled to the yards; that the piles of lumber were so marked 
when the piles were completed, as taken from the mill. The absence of 
marks in pUes which wère broken for the purpose of shipment is not ma- 
terial, nor would It be material If piles were in fact overlooked and left 
unmarked; the gênerai Intention appearing to glve thls indicla of delivery, 
and there being no concealment or intentional évasion. As so piled for the 
purpose of delivery under the contraet, the delivery was made as con- 
templated by the contraet; and ail the lumber was thus delivered to the 
Jones Oompany, and was in their possession as purchasers. 

"The contention that the transaction was void by reason of the agree- 
taent to permit retail sales by the bankrupts is equally untenable. In the 
flrst place, the agreeruent pej-mltted such sale only before advances were 
made; and the fact that sales were suffered afterwards for small amounts, 
even wlth the knowledge of the Jones Company, cannot be treated as a 
transaction In fraud of oredltors, in respect of a contraet of absolute pur- 
chase, as hère shown. It was plalnly a case of taking back from the pur- 
chaser so much as requlred for such purpose, or of withholdlng that much 
from delivery under the contraet, and was Inconslderable in amount, and, 
so far as permltted, was neither harmful to credltors, nor so Intended. 

"An order will be entered accordlngly." 

On December 20, 1900, the appellant flled his pétition in the court below, 
setting forth the adjudication of August F. Kusch and Ferdinand O. Rusch 
as bankrupts, and his élection as trustée In bankruptcy, and its confirma- 
tion by the court; that he had In his possession and under his control a cer- 
tain large quantlty of lumber thén sltuate on the mil! property upon section 
B in the village of Wabeno, Wis.; that the G. W. Jones Lumber Company, 
a corporation of the stâte of Wlsconsln, claimed a lien upon the lumber, 
whlch the trustée denied, and thttt such company threatened to take for- 
dble possession of the lumber, and that the trustée had placed a cus- 
todlan in charge, wlth Instruction to hold possession by force, and praylng 
judgment directing the trustée to sell the lumber; that the G. W. Jones 
Lumber Company may be Biimm9ned to answer the pétition, and in the 
ïaeantime may be restrained ' f toïn iriterf ering with his possessloiL On the 
2d of January, 1901, the G. W. Jones Lumber Company answered the pé- 
tition, denying possession and control of the specifled lumber by the trus- 
tée, and alleging that the lumber was at the time of the adjudication of 
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bankruptcy, and still is, In the possession and control of the G. W. Jones 
Lumber Company. It denied that it clalmed to hâve any lien upon the 
lumber, but alleged that It was the sole and absolute owner thereof, in 
possession thereof, and denied the threats to take possession, because it al- 
ready had possession and was malntainlng that possession. 

At the hearing of the cause a large amount of testimony was taken be- 
fore the court, and the court on the 2d day of February, 1901, found the fol- 
lowing facts and conclusions of law: 

"First. That on the &th day of August, A. D. 1809, the said bankrupts, 
together with the G. W. Jones Lumber Company, entered into the con- 
tract whleh is set forth by copy in the proof of elalm flled in this matter 
by the said G. W. Jones Lumber Oo., and therein marked for identification 
'Bxhlblt A.' 

"Second. That In the making and in the carrying into exécution of said 
contract there was nelther actual nor constructive f raud. 

"Third. That said contract was an executory agreement of bargain and 
sale for the logs therein speclfled, and the lumber to be manufactured there- 
from; that the advances to be made by the G. W. Jones Lumber Co., and 
which were in fact made, were for purchase money, and in no sensé to be 
treated as loans; that the securities taken directly to, and also those pur- 
chased and taken up by, The G. W. Jones Lumber Company were so taken 
and so purchased for the same object, and were securities merely in favor 
of the said lumber company to make good their advances (1) for deliveries 
of the lumber as contracted, and (2) to cover any shortage arislng from the 
possible excess in advances. 

"Fourth. That it was the intention of the parties to said contract that the 
tltle to and possession of the logs therein specified should pass to The G. 
W. Jones Lumber Company as fast as the same were delivered In the mlll 
yard of the Kusch Bros, at Wabeno, and marked with the mark of the Jones 
Lumber Company; that the lumber in question was manufactured from logs 
that were actually so delivered and so marked; that it was also the inten- 
tion of the parties that the lumber In question, as fast as manufactured and 
piled up in the mlll yard, should be marked with the mark of the G. W. 
Jones Lumber Company, as further évidence of Its tltle and possession, and 
said lumber was accordlngly actually marked with the said lumber com- 
pany's mark for the purpose aforesald as fast as the same was stacked 
up in plies In said mlll yard by the Rusch Bros.; that said logs were ail de- 
livered as aforesald prlor to Aprll 1, 190O, and said lumber and other prod- 
ucts of logs were ail manufactured, piled, and marked as aforesaid prlor to 
October 5, 1900. 

"Conclusions of Law. 

"As conclusions of law the court holds: 

"First. That at the time of fillng the pétition in bankruptcy In this mat- 
ter The G. W. Jones Lumber Company was the absolute owner as purchaser 
of ail the lumber, lath, shingles, slabs, railroad ties, and other products of 
logs piled upon the aforesaid section eight lu the vicinity of the Rusch Bros.' 
sawmill at Wabeno, Forest county, Wisconsin, and as such purchaser The 
G. W. Jones Lumber Company had ail of said lumber, lath, shingles, slabs, 
railroad ties, and other products of logs in its actual and lawful possession. 

"Second. That the aforesald temporary injunction ought to be dlssolved, 
and that the pétition of the said trustée for leave to sell and dispose of said 
lumber ought to be denied, with costs. 

"Third. That The G. W. Jones Lumber Company dld not enter into or 
carry into exécution said contract of August 9, 1899, with Intent to hinder, 
delay, or defraud the creditors of said Rusch Bros. The contention that the 
transaction was void by reason of the agreement to permit retail sales by 
the bankrupts is equally untenable. In the flrst place, the agreement per- 
mltted such sales only before advances were made; and the fact that sales 
were sufifered afterwards for small amounts, even with the knowledge of 
the Jones Company, cannot be treated as a transaction In fraud of creditors 
in respect of a contract of absolute purchase and sale, as hère shown. It 
was plalnly a case of taklng back from a purchaser as much as required 
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for such purpose, or of wlthholdlng that much from dellvery under the cou- 
tract, and was inconslderable In amount, and, so far as pennitted, was nei- 
thér harmful to creditors, ndr so Intended. 

"Pourth. That the sald G. W. Jones Lumber Company ought not to be in- 
terfered with by the trustée, nor by hlm In any way prevented from ship- 
ping and dlsposlng of, as Its own property, the aforesaid lumber and other 
product of legs in ail respects as provided by said contract of August 9, 
1899." 

And thereupon rendered Judgment dlsmissing the pétition of the trustée, 
from which decree this appeal Is taken, 
The contract referred to la the flndings is as foUows: 

"Mémorandum of contract and agreement entered Into thls 9th day of 
August, 1899, made In dupllcate by and between Eusch Brothers, of Wabeno, 
Wlsconsin, party of the flrst part, and G. W. Jones Lumber Co., of Apple- 
ton, Wisconsin, party of the second part Sàîd Kusch Brothers, party of 
the flrst part, for coilslderatlon herelnafter named, sell their entire stock 
of basswood, pine, and hardwood lumber, shingles and lath, and hemlock, 
to be eut and manufactmred In their mlU at Wabeno, Wisconsin, during the 
year 1890-1900. Sald timber to be eut from lands beld on contract by Ruscli 
Brothers, and also from logs to be bought from settlers and loggers. Party 
of the first part agrées that ail logs shall be eut into such lengths and in 
manner as dlrected by party of the second part, and sawed into lumber, 
and piled eaeh length, and each thickness separate, and such grades piled 
separate as dlrected by party of the second part. The lumber to be eut 
and piled in best workmanlike manner and loaded on cars, and ail assorted 
into such grades as party of second part may requlre when stock Is being 
loaded. AU work to be done under tiie direction and to the satisfaction of 
party of thé second part. It Is hereby agreed and understood that when the 
logs are eut from sald lands held In contract, and also logs bought, said 
logs shall be scaled, and, when scaled, marked or stamped with a stamp 
fumlshed by party of the second part. And the absolute tltle of owner- 
shlp and possession Is hereby acknowledged and agreed as passlng to the 
party of the second part. And that, when each plie of lumber is up and 
completed, sald pile shall be marked with the Initiais of the G. W. Jones 
I/umber Oo., to further indlcate Its ownershlp and possession. Party of 
the second part agrées that they will advance to Rusch Bros, money neces- 
sary to make the payment requlred on their land contract with the C. & 
N. W. Ey. and other parties, and as security for such advance said Rusch 
Bros, shall assign to the G. W. Jones Lumber Oo. the land contracts they 
hold on such lands. Party of the second part further agrées that they will 
advance on each thousand feet of logs to pay expensé of cuttlng, logging, 
and manufacturlng sald lumber an amount equal to flve dollars ($5.00) per 
thousand feet, board measure, as foUows: Three dollars per thousand as 
soon as logs are delivered at mill yard, scaled, and stamped. Two dollars 
POT thousand on the lOth day of each month for what lumber bas been 
sawn and piled during the month previous, based on estlmate of lumber 
made at end of each month by both parties, at which date party of the 
flrst part shall render to party of the second part statement showing amount 
due for labor on logs and for ail manufacturlng purposes In connection with 
sald stock of lumber. Party of second part also agrées to fumish the nec- 
essary money for the purchase of logs from other parties, to the amount 
of ten thousand ($10,000) dollars. AU such logs are to be scaled and stamped 
and statement made of each différent lot delivered during any month on 
the tenth day of month foUowlng, and on such statement, after deductlng 
amounts advanced on sald logs In supplies, sald G. W. Jones Lumber Oo. 
shall, on or before the flfteenth day of each sald foUowlng month, pay for 
said logs. 

"Said party of the second part agrées that when they shlp ont sald lum- 
ber, ail of sald stock shall be scaled and inspected by them, and after 
flgurlng up ail moneys and advanees, with Interest at six per cent, added, 
cost of Insurance, and taxes, they w'U figure the lumber and shingles at 
foUowlng priées, loaded on cars at Wabeno, Wisconsin: 
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Basswood, common and better, 5" and wlder, 8' and. longer. .. . $13 25 

Shipping culls, to include ail clear 4" and 6' stock 6 50 

Mill culls 5 00 

245 rock elm, soft elm, ash, birch and maple, common and 

better 13 00 

Shipping culls 6 00 

Workable mill culls 4 00 

"Same widths and lengths as described in basswood, when not other- 
wise specified; the Chicago rules of inspection to be followed by party of 
the second part inspecting said stock. AU shingles shall be branded with 
the brand of the G. W. Jones Lumber Co., and eaeh thousand figured on 
différent grades as foUows: Extra XAX, $1.70; five-lnch clears, $1.10; No. 
l's, 40 cents. For ail other klnds of Inmber, shingles, etc., not herein named, 
said party of the second part shall figure such prices as they can afford to 
allow, and based upon the Wholesale market price at the time; and any 
money that said stock of lumber shall amoant to, over and above the 
amounts as above stated of advanees, etc., shall be paid to said Kusch 
Bros, by party of the second part. 

"Eusch Bros, agrée and bind themselves to keep said lumber clear and 
free from ail légal daims, liens, and incumbranees that may arise through 
labor on logs and lumber and from other causes. Party of the second part 
agrées that they wlll elther load out, or else scale up, ail of said lumber 
on or before January 15th, 1901. It Is agreed that the parties of the Ist 
part hâve the privilège of retalling any stock included In this contract, pro- 
vided no .advanees hâve been made on the same by parties of the second 
part. It is further agreed that the said parties of the second part are 
hereby given an option to purchase the stock of lumber of the said par- 
ties of the first part for the year 1900-1901, and at prices that are to be 
agreed upon at that tlme. This option is given in considération of the 
guarantying by parties of the second part of $5,000 on a certain loan made 
by said parties of the flrst part from Lawrence TJnlversIty." 

tfnder this contract the lumber company made large advanees to Rusch 
Bros. The latter eut logs from their own lands, and purchased other loga 
from settlers; and ail thèse, upon arriving at their mill yard at Wabeno, 
were scaled and marked "G. W. J."; being the mark or brand of the lum- 
ber Company. The logs were then sawed by Rusch Bros, at their mill, 
and the lumber therefrom piled in the yard adjoining the mill, and each 
pile of lumber marked with the stencil of the lumber eompany. A part 
of the lumber had been shipped at the time of the adjudication in bank- 
ruptcy of Rusch Bros. The lumber company actually advanced money to 
the extent of $5,000 or more before logs were delivered at the millyard. 
The company then or soon after learned that Rusch Bros, were financially 
worse off, by ten or twelve thousand dollars, than they had represented at 
the time of the contract. The lumber company, to protect itself, continued 
to make further advanees beyond the requirements of the contract; tak- 
ing security for any overpayment for the lumber as the advanees might 
exceed the purchase price. The advanees were regarded by the parties as 
advanees upon the contract, and the securitles taken were gênerai securities 
for any excess of such advanees. Advanees were made in money; in sup- 
plies furnished; an open account being kept by both parties. Rusch Bros, 
would also send their notes to the lumber company, which the latter com- 
pany would indorse and cause to be discounted In part, and would deposit 
the amount of the note to the crédit of Rusch Bros, in the Oitizens' National 
Bank at Appleton. In cases where thèse notes were discounted, it was so 
done upon the responsibillty of the lumber' company. This plan of advance- 
ment was contemplated at or abont the tlme of enterJng Into the contract, 
and it was then agreed that the notes should be taken up by the lumber 
company, and returned caneeled to Rusch Bros., as fast as the lumber 
values should be ascertained by inspection and measurement at the thne 
of shipment At the time of the bankruptcy nearly ail this paper was in 
possession of the banks, but before the 15th of December, 1900, had been 
taken up by the lumber company. It appeared that there had been ad- 
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vanced by the lumher company In cash and upon notes and upon tai cer- 
tificates npon the larid $52,106.22, of whlch about $36,000 was represented 
by Rusch Bros', notes so dellvered to the lumber company and by it dls- 
coùnted; $5,000 representlng balances o£ cash and supply advances, and the 
remainder represented by securltles purchased in to protect the real estate 
of Rusch Bros. Upon shipment of thls lumber It was Inspected and meas- 
ured by both parties, and Rusch Bros, made ont a statement of the contents 
of each car and the total value, givlng the number of èach car, and sent 
this statement to the lumber company at Appleton, who thereupon credlted 
the àmount in the account of Rusch Bros. Over half a million feet of this 
lumber was actually shlpped before the voluntary asaignment of Kusch 
Bros, on the lOth or llth of October, 1900, and before the pétition in bank- 
ruptcy was flled on the 16th of that month. Rusch Bros, durlng the tlme 
of this contract sold at retall about a thousand dollars of lumber, with the 
actual or taclt consent of the lumber company that they might sell at re- 
tall at Wabeno; but It does not appear that authorlty was given to take for 
that purpose any lumber actually piled and marked, and the proof was that 
no lumbCT thus pUed and marked was used for retall purposes. 

George P. Miller, for appellant. 
L. J. Nash, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and HUM- 
PHREY, District Judge. 

JENKINS, Circuit Judge. The cause cornes properly before us by 
appeal. The proceeding below was not one "in bankruptcy," as the 
terni is employed in section 25 of the bankruptcy act (30 Stat. c. 541), 
but was in substance a bill in equity by the trustée against a Etranger, 
of which the court below had jurisdiction by the consent of the ap- 
pellee, but not otherwise. Bardes v. Bank, 178 U. S. 524, 20 Sup. 
Ct. 1000, 44 L. Ed. 1175. The suit was an independent suit in the 
nature of an équitable replevin, of which we take jurisdiction by ap- 
peal, not by virtue of the bankruptcy act, but under the gênerai pro- 
visions of the law creating this court. Bank v. Blakey, 47 C. C. A. 
43, 107 Fed, 891. 

It is urged for error that the decree is faulty because (i) the con- 
tract waSi in fact and in law, a chattel mortgage ; (2) the contract 
was void as to creditors, because thère was no sufficient delivery of 
possession; of the propërty thereunder ; (3) because of the agreement 
with Ruscn Bros, "for the privilège of retailing any stock included in 
this contract, provided no advances had been made on the same" by 
the appellee. 

Undoubtedly the stattitè of frauds embraces ail methods of disposi- 
tion of propërty made with a design to hinder, delay or defraud cred- 
itors. The form of the transaction is of no moment if the design to 
outwit creditors be présent. We, however, search this record in vain 
to find any actual design to hinder, delay, or defraud the creditors of 
Rusch Bros. The appellee sought to purchase the season's output of 
the mill. It was necessary for that purpose that advances should be 
made to enâble Rusch Bros. tt> procure the logs, and to manufacture 
theréfrom the luijiber. Large advances were thus made, and, as it 
would seem, beyond the contemplation of the contract, and because 
the necessities of the situation, as it developed, showed such advances 
to be necessary t6 enabl^ the appellee to obtain the lumber contract- 
cd for. In this way ihe amount of the advances possibly became 
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greater than the amount of the lumber the appellee could receive un- 
der the contract. To secure this amount of advances in excess of the 
lumber which might be received, security upon other property was 
from time to time taken. In ail this, as we read the facts, there 
was no design to circumvent the creditors upon the part of either 
party to the contract. That which was done seems to hâve been donc 
in absolute good faith as tO' creditors. The court, which heard the his- 
tory of the transaction, and had the parties before it, so found. While 
its finding is net conclusive upon an appellate court, it is persuasive, 
and is not to be overthrown except upon a showing clearly disclosing 
error in fact. Harding v. Hart (C. C. A.) 113 Fed. 304. We start, 
therefore, with the proposition that this transaction, as to intent, was 
an honest one. If the transaction is to be condemned, it must be 
because the statute condemns it and places upon it the ban of con- 
structive fraud. 

The instrument was not filed as is required of a mortgage when 
possession of the mortgaged property is not delivered. Rev. St. Wis. 
1898, § 3313. Can the agreement in question properly be deemed a 
chattel mortgage, and within that statute? We think not. It is 
clear that the instrument upon its face discloses the real intent of the 
parties to it. It was the design that the title to the lumber should 
pass absolutely to the appellee. There was reserved to the vendor 
no right to reclaim the property, and such réclamation under any 
circumstances was not contemplated. It is essential to a mortgage 
that there should exist the relation of debtor and créditer. There 
must be a debt, to secure which the property is hypothecated, upon 
payment of which in money the mortgaged property may be reclaim- 
ed by the debtor. Hère there exists no debt, except as the advance 
might exceed the stated value of the lumber to be delivered, and then 
only to the amount of the excess. Nor can the fact that the subsé- 
quent arrangement by which Rusch Bros, executed their notes to 
the appellee, which the latter procured to be discounted in its bank, 
and advanced the proceeds to Rusch Bros., be deemed to create the 
relation of debtor and creditor, so as to turn this executory contract 
into a mortgage, and bring it within the condemnation of the statute. 
The arrangement with respect to those notes seems to hâve been 
made at or about the time of the contract, and they were given for 
the accommodation of the appellee under an arrangement that it 
would indorse them, and in such way could more readily procure 
their discount at its bank ; that it would take care of the notes at ma- 
turity, and upon shipment of the lumber the notes were to be return- 
ed to Rusch Bros. We think it clear that ail the moneys delivered 
by the appellee to Rusch Bros, were intended to be, and were in fact, 
advanced under the agreement, and for the purchase price of the lum- 
ber. The instrument is therefore wanting in the essential qualities 
of a mortgage. Nor was it, in strictness, a bill of sale. There was 
no property at the time existing upon which it could act. The prop- 
erty was to be produced by means of the advances to be made under 
the contract. It was to be brought into being through the labor con- 
tracted to be performed. It was an executory contract to manufacture 
lumber frOm logs to be eut from lands held under contract or to be pur- 



268 116 FEDERAL REPORTER. 

chased; IKe necessary advances of money to procure the logs to bé 
furnished by the appellee. We think it clear that the court below 
correctly interpreted the contract. 

It is claimed, however, that even under such construction the con- 
tract is void as to creditors under section 2310, Rev. St. Wis. 1898, 
which reads as follows : 

"Every sale made by a vendor of goods and chattels In hls possession or 
under his control, and erery assignment of goods and chattels, unless the 
same be accompanied by an Immédiate delivery and be foUowed by an ac- 
tual and contlnued change of possession of the things sold or assigned, shall 
be presumed to be fraudulent and void as against the creditors of the ven- 
dor or the creditors of the person maklng such assignment or subséquent 
purchasers In good falth; and shall be conclusive évidence of fraud unless 
it shall be made to appear on the part of the persons claiming under such 
sale or assignment that the same was made in good falth and wlthout in- 
tent to defraud such creditors or purchasers." 

It may be doubted whether the statute has application to an 
agreement of this sort, where the thing to be delivered is first to 
be manufactured ; for, as was well said by counsel, there can be no 
immédiate deHvery of goods yet to be manufactured. The purpose 
of the statute is clear. It is that one concerned with the property, 
either as créditer of or purchaser from the vendor, shall not be de- 
ceived ; shall not be led to deal in respect thereto with one clothed with 
the possession and ostensible ownership, when the actual ownership is 
in another. The reason of the rule would seem to fail of application in 
the case of an article to be made. The statute seeks, as we think, to 
prevent sales pi property in esse by the owner, he retaining possession, 
and so being clothed by the purchaser with the indicia of owner- 
ship. It sought to strike at secret transfers of property, which are 
mère devices to defraud, and to that end attached a presumption of 
fraud to ail transfers not accompanied by immédiate delivery and 
foilowed by actual and . continued possession. Therefore, as a gên- 
erai rule, the possession of the vendee must be exclusive of the 
vendor, and not concurrent with him. Still, when that has been 
done which shows a bona fide intention to transfer the actual title, 
it is not forbidden to the vendee to assist in the care and manage- 
ment of the property sold; the change of ownership being properly 
manifested. 

If, however, contracts such as the one before us can properly be 
said to be within the statute, we are brought to the considération 
of the question of delivery. Ail personal property is not capable 
of the same sort of possession, and delivery of the possession is 
such as the nature and character of the property will admit. If 
actual dçjivery be not practicable, constructive or formai delivery 
is sufïîciént. In ail such cases the law takes cognizance of "the 
character ôf the property, the nature of the transaction, the posses- 
sion and relation of the parties to the sale, and the intended use of 
the property." Thus formai delivery is sufKcient where actual de- 
livery is injurious or impracticable. Familiar instances are found in 
the case of a ship at sea, where immédiate delivery is impossible ; hides 
in a vat and paper in a mill in process of manufacture, where delivery 
means destruction of, or great damage to, the articles ; or ore or coal, 
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where immédiate removal would be attended with waste and expense. 
In ail such cases the law demands only such public évidence of trans- 
fer of title as is possible in the nature of the transaction. Thus it is 
stated in Missinskie v. McMurdo, 107 Wis. 578, 582, 83 N. W. 758, 
760: 

"The delivery and possession contemplated by this statute Is not that 
technical delivery whicti gives validity inter partes to a contract of sale, 
in compliance with section 2308 (Rev. St. 1898), but Is such a delivery and 
change of possession that those familiar with the situation would naturally 
draw the inference of a change of ownershlp. ïhe purpose of section 2310 
is to require that parties who transfer property shall accompany the trans- 
fer by the public Indicia of such change, and that, if such indicia are ab- 
sent, they must be prepared to establish the bona fides of the transaction. 
Bank v. Rugee, 59 Wis. 221, 226, 18 N. W. 251; Schneider v. Kraby, 97 Wis. 
519, 73 N. W. 61." 

Hère there was ail the delivery possible under the circumstance's. 
It was necessary that the logs should be delivered upon the grounds 
of Rusch Bros, and at their mill, for they were there to be made into 
lumber. Thèse logs vsrere branded with the brand of the appellee, 
which was ail that could be done to indicate title. Such well-known 
indicia of ownership gave notice to the world that the logs were not 
the property of Rusch Bros. The lumber produced from the logs was 
piled upon the mill ground for shipment, and each pile was marked 
with the stencil of the appellee. What more could be done to indicate 
ownership? We think that there was hère ail the delivery possible 
under the circumstances, and sufficient to meet the demands of the stat- 
ute. 

If, however, we are therein mistaken, and the statute demands an 
immédiate and permanent change of possession, still the want of it 
raises only a presumption of fraud, which may be rebutted by showing 
that the sale "was made in good faith and without any intent to de- 
fraud." It has been held that such presumption is qvercome by proof 
of payment of fuU considération. Plow Co. v. Hanthorn, 71 Wis. 529, 
37 N. W. 825 ; Cook V. Van Horne, 76 Wis. 520, 526, 44 N. W. 767; 
Commission Co. v. Shong, 98 Wis. 380, 74 N. W. 114. There can be 
no question hère of payment of full value for this property, and of the 
entire good faith of the parties to the contract. 

It is also urged that the contract ils void because of the clause therein 
giving to Rusch Bros, "the privilège of retailing any stock included 
in this contract, providing no advances hâve been made on the same," 
and of the supposed assent of the appellee to retail sales of the lumber 
to the amount of $1,000; and this under section 2306, Rev. St. Wis. 
1898, which provides: 

"Ail deeds of gift, ail conveyances and ail transfers or assignments, verbal 
or written, of goods, chattels or things in action, made In trust for the use 
of the person maklng the same, shall be void as against the creditors, ex- 
isting or subséquent, of such person." 

Without doubt, ail saleis, verbal or written, which give to the vendor 
the right of possession and of disposition over the property sold, with 
the intent to defraud creditors, are reprobated in the law. It is, how- 
ever, difïicult to understand that this section can hâve application to an 
executory contract of sale of articles to be manufactured. But passing 
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that question, we are of opinion that there is nothing hère to indicate 
a transfer in trust for the use of Rusch Bros. By the contract the 
appellee was to hâve the entire stock of lumber to be eut and manu- 
faetured by the mill. The clause in question gives Rusch Bros, the 
privilège of retailing any of that stock upon which no advances should 
be mâde. This reserves to Rusch Bros, and carves out from the gên- 
era! mass the logs and lumber upon which no advanceis should be 
made. The contract permitted them to procure logs and eut at their 
own expense the lumber necessary to supply their retail trade, and this 
provision qualified the gênerai language of the contfàct,^"their entire 
stock" of lumber, to be eut and manufactured. Nor do we think that 
the subséquent acts of the parties under the contract indicate a différ- 
ent agreement. It is true, the advances after a time became gênerai, 
and not spécifie, as contemplated, and in the end probably exceeded the 
total value of the lumber which the appellee could obtain under the 
contract; but it is not shown that retail sales were permitted to be 
made from lumber made from any logs upon which appellee had ad- 
vanced, or from any pile pf lumber marked with the stencil of the ap- 
pellee. The testimony of Mr. Jones; upon which the appellant largely 
relies does not, as we think, taken as a whole, indicate any agreement 
other than thatexpressed in the contract. The charge by the appellee 
of 20 per cent, of the retail sales, while possibly unwarranted, was not 
in pursuance of any agreement, but was a charge sub'^equently made, 
and after more moneys had been advanced, as the appellee supposed, 
than it could possibly receive from the lumber manufactured. The 
court below we think properly characterized the transaction as one 
neither harmful to creditors, nor so intended. We recognize the rule 
that intent bona fide or maJa fide is immaterial to an instrument per 
se fraudulent and void in law. The fraud which the law imports to it 
is conclulsive. Blakeslee v. Rossman, 43 Wis. 123. But we do not 
think the rule apf>licable to the instrument in question. 
The decree must be afïirmed. 



In re EUSCH. 
(Clrcnlt CSourt of Appeals, Beventh arcult May 6, 1902.) 

No. 769. 

1. Bankbdptot — Affellatb Jumsdiction — Peocbedings Rktiewablb bt 
Obiginal Pbtition. 

The power glven to the ch:cult courts of appeals by Bankr. Act 1898v 
9 24b, to superlntend and revise by original pétition the proceediugs of 
the inferlor courts of bankruptcy within their jurisdlctlon in matters of 
law, extends only to orders made in the bankruptcy proceedings proper, 
and does not embrace proceedings in plenary suits by the trustée against 
third parties which might hâve been maintained In à state court, but 
which, by consent of the défendant, hâve been brought and determined 
In the bankruptcy court. 

IF 1. Appeal and revlew of bankruptcy cases, see note to In re Eggert, 43 C. 
0. A. 9. 
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Pétition fo Review an Order of the District Court of the United 
States for the Eastern District of Wisconsin, in Bankruptcy. 

This Is an original pétition flied In thls court to review a decree entered 
In the district court of the United States for the Bastera district of Wiscon- 
Bin on February 2, 1901; being the decree appealed from by the trustée in 
No. 770 (Stelling v. Lumber CJo., 116 Fed. 261), and herewith decided, and 
also to review an administrative order of January 18, 1901, entered in the 
same proceedlng. It appears by the pétition that after the district court 
had announced its décision upon lie pétition of the trustée against the G. 
W. Jones Lumber Company, disposed of in the other case, and before that 
décision had been reduced to writing, the lumber company applied to the 
court in that proceeding for an administrative order wlth respect to the 
présent disposition of the lumber, and to carry Into efCect the decree to be 
entered. That pétition recites that the controversy had been decided, but 
that no formai Judgment had been entered; that by the décision announced 
January 7, 1901, it was held that the lumber company is the owner and In 
possession of the lumber, and is entitled to proceed with its shipment, and 
to dispose of the same as the absolute and lawful owner thereof, without 
interférence by the trustée, but accordlng to the contract between it and 
Rusch Bros.; that the lumbo: company desired to begin its shipments im- 
medlately; and it prayed for an order deflning Its rights under the con- 
tract, specifying its duties wlth référence thereto, the correspondlng rights 
and duties of the trustée, to the end that shipment of the lumber be pro- 
ceeded with with promptness and wlth certainty as to the rights of ail 
parties Interested. Upon that pétition and upon notice to the trustée the 
followlng order was entered on the 18th of January, 1901: "Ordered, that 
the G. W. Jones Lumber Company shall proceed to Inspect and measure 
and load upon cars and ship out and account for ail of its lumber, lath, 
shingles, slabs, railroad ties, and other products of logs which were sub- 
ject of the controversy aforesaid In ail respects ao provided in and by the 
contract above mentioned, entered into August 9, 1809; that F. F. Stelling, 
as such trustée, may employ either or both of said banltrupts or any other 
person as an inspecter or as inspectors to inspect and measure said lumber 
and other products as the same shall be loaded on cars for shipment by 
the said G. W. Jones Lumber Company; that If any différences shall arise 
between the inspection and measurement of the G. W. Jones Lumber Com- 
pany, made as aforesaid, and the Inspection and measurement of the In- 
specter so to be provided by the trustée, the shipments shall nevertheless 
proceed, and such différences shall be adjusted later by the référée, Paul 
V. Cary. It Is further ordered that as to ail of the aforesaid lumber, lath, 
shingles, slabs, railroad ties, and other products of logs which hâve no 
definlte purchase prlce named fca: them in the aforesaid contract, the said 
G. W. Jones Lumber Company shall give crédit therefor upon the advances 
they hâve made as aforesaid at the Wholesale marlcet price of such products; 
that such Wholesale marliet price shaU be the Chicago Wholesale marliet 
value thereof, less freight. And If the said lumber company and the said 
trustée cannot agrée upon the amount so to be credited, the matter shall be 
submitted to and determined by the said référée, Paul V. Cary. It is fur- 
ther ordered that in accountlng for ail of said lumber, and in glving créd- 
its for the purchase price thereof, the said G. "W. Jones Lumber Company 
apply such crédits lU-st upon thetr book account against the said Busch 
Bros., and, after that shall hâve been balanced and discbarged, that such 
crédits be applied upon the notes held by the said lumber company against 
the said Rusch Bros., and, as fast as notes shall be pald and satlsfled by 
applying such crédits thereon, such notes shall be delivered to the said 
trustée; he, the said trustée, giVing to said lumber company recelpts for 
notes so delivered up. And it Is further ordered that the said G. W. Jones 
Lumber Company may do the loading on cars t>f said lumber and other 
products, pay and lieep accounts of the expense thereof, présent such ac- 
count to the référée, Paul V. Cary, for adjustment and allowance, who shall 
thereafter report the same to the court; and the court reserves the question 
pf whether the amount so ezpended shall be adjudlcated as a, further ad- 
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Tance mftie by saM lumber company trader the aforesald contract And 
It is further orâeced that It is not Intended to be deteimined by tbis order 
ma to whether the Interest shall be calculated to the 15th day of Aprll, 
10(0., ai tï» the time provlded for In tbe contract of August 9, 1899, and the 
determinàtloii of thla question Is hereby reserved." 

George P. Miller, for petitioner. 
L. Z. Nash, for respondent. 

Before JENKINS and GROSSCUP, Circuit Judges, and 
HUMPHREY, District Judge. 

JENKINS, Circuit Judge. By section 24a of the bankruptcy act 
(30 Stat. c. 541) the circuit courts of appeals are given "appellate juris- 
diction of controversies arising in bankruptcy proceedings from' the 
courts of bankruptcy from whuch they hâve appellate jurisdiction in 
other cases." By subdivision "h" of that section such courts are 
given jurisdiction in equity, either interlocutory or final, to superintend 
and revise in matter of law the proceedings of the several inferior 
courts of bankruptcy within their jurisdiction. This revisory power 
is like to that conferred upon circuit courts under the bankruptcy act 
of 1867 (Rev, St. § 4986). Under that act it was ruled that the juris- 
diction thus conferred upon the circuit courts was dual in character: 

"First, jurisdiction as a court of bankruptcy over the proceedings in bank- 
ruptcy Initiated by the pétition, and ending In the distribution of assets 
among the credltors, and the d'scharge, or refusai of a discharge, of the 
bankrupt; secondly, jurisdiction as an ordlnary court of sults at iaw or In 
equity brought by or against the assignée in référence to alleged property of 
the bankrupt, or to claims alleged to be due from or to hlm." Lathrop v. 
Drake, 91 V. S. 616, 23 L. Ed. 414. 

This rule is applicable to the grant of jurisdiction under the présent 
bankruptcy act. It follows that the power to revise by original péti- 
tion hère the ruling of the bankruptcy court extends only to some 
order made in the bankruptcy proceedings proper, and does not em- 
brace proceedings in suits brought by the trustée in bankruptcy 
against third parties. In re Jacobs, 39 C. C. A. 647, 99 Fed. 539. 
We hold in the opinion in the principal case, herewith decided (Stell- 
ing V. Lumber Co., 116 Fed. 261), that the proceeding below was not 
"a proceeding in bankruptcy," but was in the nature of an independ- 
ent suit by the trustée, which could hâve been maintained equally in 
a State court (Eyster v. Gaff, 91 U. S. 521, 23 L. Ed. 403; Claflin v. 
Houseman, 93 Ui S. 130, 23 h. Ed. 833 ; McKenna v. Simpson, 129 
U. S. 506, 9 Sup. Gt. 365, 3J3 L. Ed. 771 ; Kidder v. Horrobin, 72 N. 
Y. 159), a,nd Wàs maintainàble in the bankruptcy court as a plenary 
suit, and only because of the submission of the G. W. Jones Lumber 
Company to its jurisdiction (Bardes v. Bank, 178 U. S. 524, 20 Sup. 
et. ïooo, 44 L. Ed. 117s; Trust Co. y. Comingor, 22 Sup. Ct. 293, 
46 L. Ed. - — -). Wé cannot, jtherefore, properly entei-tain this pétition 
tp review the action of the court which is faere complained of. 

S'he pétition must be tlismissed 
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PEOK et al. T. AYERS & LORD TIE CO. et al. 

(Circuit Court of Appeals, Sixth Circuit May 6. 1902.) 

No. 1,026. 

1. Equitt JtiRiSDiCTiON— Qwikting Title— Enjoinino Trespass. 

A bill to remove a cloud upon the title and enjoini trespasses thereon, 
whleh allèges title and possession in complainant, an adverse clalm by 
défendant, that the land Is chlefly valuable for its timber, and that de- 
fendant bas repeatedly entered thereon and eut and removed timber, 
States a cause of action of équitable jurisdiction in either of its aspects. 

S. Same — Adéquate Rbmedy at Law. 

A fedoral court of equity is not deprived of jurisdiction because com- 
plainant may be glven by tbe statutes of a state a légal remedy in its 
courts which he did not bave at the common law. 

B. Same— Suit to Removb Cloud— Possession. 

Under the rule of the fédéral courts, It is essential to the right to 
maintain a bill to remove a cloud upon title that complainant should 
be in possession; and sueh rule is not modified locally by the fact that 
a contrary rule, establlshed by décision, prevails in the courts of the 
State, where défendant is not in possession. 

4. Same — Suit to Restrain Wastk— Rétention of Jurisdiction Acquired. 

Possession by complainant is not essential to the maintenance of a 
suit in equity to restrain waste by the cutting and removal of timber, 
and incidentally for an accounting for waste already committed; and, 
having obtalned jurisdiction for that purpose, a court of equity may, 
for the purpose of preventing a multlpllcity of suits, retain it to grant 
further relief by settllng the question of title, where the right to the 
injunction involves that question. 

5. Same — Granting Final Relief. 

Complalnants filed a bill to quiet title to certain lands, and to enjoin 
the commission of veaste thereon by défendants; and défendants an- 
swered, claiming title. The évidence showed that neither party was in 
possession. Beld, that the question of title, being the principal issue 
in the case, should bave been determined by the court, and that a decree 
which enjoined waste by défendants, but left the title unadjudicated, 
was objectionable, in that it failed to accompllsh a final resuit, and left 
complalnants without means of reaching one. 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

R. W. Butterfield and J. H. England, for appellants. 
Q. W. Hawkins and John A. Pitts, for appellees. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. The bill in this case was filed by the 
above-named appellants for two purposes, namely, to quiet their title 
to the land described, and for an injunction to restrain the défend- 
ants from cutting and removing the timber on the land ; the timber, 
as is alleged, constituting the substance of the value of the land. 
Either of thèse purposes constitutes a sufïîcient ground for equity 
jurisdiction if the existing facts make out the requisite conditions. 
The bill alleged title in the complalnants, the claims of the défend- 
ants which create the cloud complained of, and repeated trespasses 

12. See Equity, vol. 19, Cent. Dig. § 146. 
UeF.— 18 
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of the défendants in cutting and removing the timber, and prayed for 
the removal of the cloud, for an injunction, and for an accounting 
for timber already taken from the land. Upon the filing of the bill 
a preliminary ifljùnction was awarded, restraining the défendants from 
cutting and removing the timber or entering upon the lands. The 
défendants interposed a demurrer to the bill, the principal grounds 
thereof being that the complainant had a complète remedy at law. 
Other grounds were a'ssigned, but, as they consisted of affirmative 
défenses neceissary to be established by the défendants, they need 
not be noticed, further than to say that they were not well taken. 
With respect to the défense that there was a complète remedy at law, 
it is clear that, upon the facts alleged in the bill and confessed by 
the demurrer, the remedy at law was not adéquate upon either aspect, 
whetheï: the relief sought was to quiet title or prevent the destruction 
of the value of the property by repeated trespasses. It was stated 
in the bill that the complainants were in possession, and that the de- 
fendants were not. The demurrer was properly overruled. The de- 
fendants aflswered, setting up title in themselves in sorae of the land, 
and in strangers in respect to other portions. A replication was filed, 
and proof8,were taken. At the hearing it was held. and decreed that 
the défendants be "enjoined and restrained from cutting and remov- 
ing or selling the timber now standing, growing, lying, or being on 
the premises set forth in the bill of complaint in this cause as be- 
longing to the complainants therein named, and from attempting 
to do so, and in any manner interfering with said premises or the 
timber thereon, or entering upon said premises, until tbeir right to 
do so shall be established in an action pf ejectment, or some other 
proper action in law or equity"; the premises iqtended being enu- 
merated in the decree. And it was further decreed that the prayer 
of the bill that a certain grant and certain deeds upon which the de- 
fendants i:elied in re'spect to some of the lands should be removed 
because they clouded the title be denied. But it was provided that 
"this decree is made without préjudice to the rights of the défend- 
ants, or any of them, to bring and prosecute any action or actions 
at law or in fequity for the recovéry of sàid premises." From this 
decree both parties hâve appealed. 

We are satisfied by the proofs that neither of the parties was in 
possession of the land in controversy at the time of the commence- 
ment of the suit, and upon this ground it is contended by the défend- 
ants that the bill will not lie, because it now appears that, contrary 
to what had been assumed by the demurrer, the complainants were 
not in poSsçEsion when the bill was filed, and might hâve had their 
remedy at law by ejectment, notwithstanding the défendants were 
not in possession, undef the Tennessee statute, which provides (Shan- 
noh's Code, § 4972) that if the premises are not occupied the action 
mày be broiight "against any perron claiming an interest therein, 
or exercising acts of ownership, at'^'the commencement of the suit." 
By the sixiçenth section of the judiciary act of 1789 (i Stat. 82) it was 
ehacted that suits in equitjr "shall not be sustained in either of the 
courts of the Ùnitéd States in any case when plaih, adéquate and com- 
plète remedy may be had at law"; thus emphasizing and making 
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obligatory the rule which had always obtained in equîty practice. 
But this référence to the remedy at law intends the remedy at com- 
mon law, and as it existed at the date of the judiciary act, and does 
not refer to remédies which might be thereafter given by the stat- 
utes of the states in their own courts. McConihay v. Wright, 121 
U. S. 201, 7 Sup. Ct. 940, 30 L. Ed. 932. And it is well known 
that ejectment could not be brought at the common law when the de- 
fendant was not in possession. 

But it is further said that it is a gênerai rule of equity that, in order 
to lîiaintain a bill to remove a cloud upon his title, the complainant 
must be in possession. This rule has been so often laid down by the 
suprême court without limitation that we do not feel at liberty to dis- 
regard it, although it is obvious that the principal reason given for 
it, namely, that the plaintiff has an adéquate remedy at law, does not 
exist in a case like this, where the défendant is not in possession. See, 
smong other caseis, Orton v. Smith, 18 How. 263, 15 L. Ed. 393; 
Frost V. Spitley, 121 U. S. 527, 7 Sup. Ct. 1129, 30 L. Ed. loio. 
And unless the rule referred tO' is modified by the local law of Tennes- 
see the bill must fail, so far as it dépends upon that ground of juris- 
diction. But it is contended by the complainants that by the local law 
it is not necessary, to "support such a bill, that the complainant should 
hâve taken possession, provided, also, the défendant has not; and 
they invoke the doctrine of HoUand v. Challen, iio U. S. 15, 3 Sup. 
Ct. 495, 28 L. Ed. 52, to show that it is compétent for the equity 
courts of the United States to take cognizance of cases équitable in 
their nature, the grounds of which are supplied by some positive 
law of the locality enlarging the gênerai right of equity theretofore 
existing. It is not claimed that there is any statute in Tennessee 
which enlarges the principles of equity in this regard, but it is claimed 
that the décisions of the suprême court of the state respecting the 
right to file a bill to quiet title hâve established a différent rule from 
that generally prevailing in the courts of the United States, and hold 
that possession by the plaintifï is not necessary. But this is a mère 
variation of décision in respect of a principle of général equity, and we 
are not aware of any précèdent for holding that a rule so established 
can be admitted to change the doctrines of equity as recognized and 
applied in the fédéral courts. We are therefore of the opinion that 
the jurisdiction of the circuit court could not hâve been sustained 
in this case upon the bill, regarded solely as one for quieting title. 
But we think the bill could be properly entertained as one for re- 
straining the waste and destruction of property, and incidentally 
for an accounting for waste already committed. For such a purpose 
it is not necessary that the plaintifï should be in possession. Indeed, 
the jurisdiction was originally exercised in cases where the défend- 
ant was in possession as tenant for years, as trustée, or as owner 
of a life or other limited estate. Story, Eq. Jur. §§ 915-918. And 
having obtained jurisdiction for that purpose, we think the court 
might, for the purpose of preventing a multiplicity of suits, retain it 
for further relief by settling the question of title, — a question deeply 
involved in the détermination of the controversy over the right to an 
injunction to stay waste, and requiring similar proofs. Ober v. Gai- 
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lagher, 93 U. S. 199, 23 L. Ed. 829; Ward v. Todd, 103 U. S. 327, 
26 L. Ed. 339. 

The decree of the circuit court is objectionable, in that it does 
not açcotnplish a final resuit, and leaves the complainants without 
the mean's of reaching a decree which will finally establish the rights 
Df the parties. The question of title being the principal issue in the 
case, we think the court should détermine it, or, in its discrétion, for- 
mulate the issue, and direct it to be tried on the law side of the court 
by a jury, and upon the verdict being reported into court, or having 
determined the issue for itself, proceed with the case, according to 
the course of equity, to a final decree. 

The decree will be revérsed, and the cause remanded, with direc- 
tions to proceed as herein indicated; the preliminary injunction to 
stand upon the giving bond by complainants to respond for any dam- 
ages that may arise therefrom. The costs of this court will be borne 
equally by the parties. Those in the court below will abide the resuit 
of the suit. 
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ROBE'RTS V. McDONALD et al. 

(Circuit Court of Appeals, Seventti Circuit May 7, 1902.) 

Nos. 819, 820. 

1. Insubance— Tranbfbb of Iktbrest in Policy — Validitt. 

A mortgagor corporation procured a loan from a bank under a paroi 
agreement by wlilch tlie mortgagee vas to become surety tlierefor, and 
ttie mortgage, togetliér witti tlie Insurance on the mortgaged property, 
wiiich was payable to tlie mortgagee... was to be glven as collatéral se- 
curlty. The policies of Insurance were in the hands of the agent from 
whom they were procured, who held them for the parties interested. 
Advances were made/by the bank, under the agreement, from time to 
time, ondrafts drawti by the corporation on the mortgagee; and sub- 
sequentlj' the corporation executed its note covering the same. In favor 
of the jBortgagee, who indorsed it to the bank. The note contained a 
clause reclting thç deposit with the payée of "certain property, as stated 
beloWi as collatéral securlty," with the further description, "Fire In- 
surance pôlicies, should fire occur." The mortgage was delivered to 
the bank, but the policies remained In the hands of the agent until the 
property w^s dcstroyed by flre. Held, that the paroi agreement respect- 
ing the Insurance was not supplanted by the written agreement in the 
note, but, being consistent, the two should be construed together, and, 
80 considered, did not create a common-law pledge of the policies, to 
the validity of which an actual delitery was essential, but an équitable 
assignment of a bénéficiai interest in ;the policies, should a flre occur, 
which gave the mortgagee, on hig payment of the bank's debt, a lien 
on the prdceèds of the'tiolicies foir the amount thereof, In addition to 
the amount Of ' fils mortgage debt. 

2. Bame — Traiïbi'ëb aî-ter Loss— Priob EQuitibs. 

The attaehing of ridera to Insurance policies under which a loss has 
occurred, making the loss payable to a creditor holding notes of a prior 
date, and the delivery of the policies to such creditor, where there had 
been no prlor agreement for such security, gave the creditor only such 
Interest in the proceeds as the assured then had, and subjeet to ail 
equities exlsting against such proceeds lu favor of others at the time 
the loss occurred. 
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3. Bankruptct^Preperekce— Date ov Thaksfeb of Peoperty. 

Where a borrower made an équitable assignaient of the proceeds of 
flre Insurance policles as collatéral security for a loan, the lien of the 
créditer dates from such assignment, and not from the aetual delivery 
of the policles to him after a flre had occurred; and the bankruptcy of 
the debtor more than four months after the assignment dld not render 
the transfer void, under the bankruptcy act, as an unlawful préférence, 
although the policles were delivered within that time. 

Appeals from the District Court of the United States for the East- 
ern District of Wisconsin. 

On February 23, 1897, the Wittenberg Veneer & Panel Company, located 
at Wittenberg, Wis. (hereinafter called, for brevity, the bankrupt), exe- 
cuted to Edward Daskam, of Antigo, Wis., Its note for ?6,000, at one year, 
with Interest, secured by mortgage on certain real property in the village 
of Wittenberg, where the bankrupt operated a lumber mill. The mortgage 
contained an Insurance clause providing for Insurance in the sum of $6,000 
or over, the policles to be assigned to the mortgagee as collatéral. This 
mortgage was duly recorded on the 19th of November, 1897, and on March 
5, 1898, payment of the debt was extended for two years. In the latter 
part of December, 1898, or early in January, 1899, the bankrupt desired to 
borrow money w^ith which to purchase logs to stock its plant, and requested 
Daskam to go security at the First National Bank at Antigo for an amount 
not to exceed $5,000; and it was agreed between them that Daskam should 
go such security at the bank, and should asslgn to the bank as collatéral 
the $6,000 mortgage, and that In case of flre the bank and Daskam 
should bave the beneflt of the Insurance upon the property to satlsfy the 
indébtedness. On January 12, 1899, Edward Daskam arranged with the 
bank touehing the proposed loan, whereupon the bank addressed the foUow- 
Ing letter to Thomas B. Daskam, who was the son of Edward Daskam, and 
the manager of the Wittenberg Veneer & Panel Company: 

"Dear Sir: Your father was in this moming in regard to securing a loan 
of $5,000 for you, which I promised him on the followlng terms: Notes of 
$1,000 or $2,000, as you wish, to be given for ninety days, at seven per cent., 
iintil amount of loan amounts to $5,000; loan to run, or a portion of it, 
until July next, if you so désire, and you to hâve the privilège of paying 
any note at maturity; money to be deposited in this bank, and checked out 
as you may need it. ïour father to place with us, with his indorsement, 
the $6,000 mortgage on your plant, and to indorse ail notes made by you to 
this bank. Insurance on your plant payable to us in case of loss. Now, 
we are pleased to make you the loan, and hope you will transfer your entire 
business to this bank, as I believe it will be greatly to your Interest to do 
so; and I assure you we will at ail times do whatever we can that may be 
to your interest. Your father sent you a statement to flll up before we 
commenced business, and I would suggest that you corne up and arrange 
thé matter personally, and brlng up Insurance policies, having had them 
made payable to us. 

"Yours truly, L. D. Moses." 

Under this aiTangement the bank loaned and the bankrupt reeeived 
poneys as foUows: January 19, 1889, $1,000; February 10, 1899, $1,000; 
February 21, 1899, $1,000; March 2, 1899, $1,000. The way the business 
was done was this: When the bankrupt desired money, it drew its drafts 
upon Edward Daskam for the respective amounts stated, deposited them 
for collection in the bank of Wittenberg, and through that bank they were 
forwarded to the Bank of Antigo, and apparently (the drafts ofifered in évi- 
dence, with a single exception, not being included in the record) the Bank 
of A.ntigo drew its drafts for the respective amounts upon a bank in Mil- 
waukee to the order of Edward Daskam, and sent them in the usual course 
of business to the bank at Wittenberg for the bankrupt. Edward Daskam 
gave his notes to the Bank of Antigo for the amount of each draft at the 
time, exeept that the drafts of February lOth and February 21st were em- 
fjodied in one note. The real estate mortgage and note were delivered by 
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Edward Daskam to the bank at or abont the tlme of the arrangement, but 
no fôirnial asslgnment was made to the bank untll Mareh 1, 1890. The money 
thus Obtalned by the bankrupt wàs used by It In the purchase of legs for 
its nilll. On May 15, 1899, at the end of the logglng season, the bankrupt 
gave tb' Daskam Its note for $4,106, payable August 10, 1899; belng amount 
reeelved îroïû the bank, wJth the Interest. The note contalned thls clause: 
"Hàf ing deposited wlth Edward Daskam certain property, as stated below, 
as collatéral securlty to this note, for value received I hereby authorize 
sald Edward Daskam, or assigns, on the nonpayment of thls note at ma- 
turlty, to sell said property at elther publié or private sale, with or without 
further notice to me, and to apply the proceeds thereon. Fire Insurance 
poUcies, should flre occur." Daskam Indprsed upon this note a guaranty of 
the payment, and dellvered It to the bank as further collatéral securlty. 
There was a further agreement between th^ three parties and the Insurance 
agent that the poUeles of Insurance should be renewed as they should ex- 
pire, and the bankrupt, if able, was to pay the premiums; otherwise the 
bank or Daskam was to pay them. Prior to the arrangement stated, policies 
of Insurance had been Issued by différent companies, which remained in the 
possession of the Insurance agent in that locality, — he holding them for the 
parties interested, — and w'hich contalned the clause, "Loss or damage, if 
any, payable to Edward Daskam, mortgagee." At the time of the flre there 
was $12,500 Insurance upon the plant, In six différent companies. Four poli- 
cies (being In renewal of prior Insurance) were dated respectively June 1, 
1899, and each contaln«i the clause, "Loss or damage, if any, payable to 
First National Bank of Antigo, Wisconsin» mortgagee." Two other policies, 
dated, respectively, August 15 and September 2, 1898, aggregating $3,500 in 
amount, each contalned a clause In the body of the pollcy, "Loss or damage, 
If any, payable to Edward Daskam, mortgagee," with a subséquent Indorse- 
ment, under date of March 7, 1890, "Loss, if any, under this pollcy, shall 
be adjusted with the Insured herein uamed, and payable to the First National 
Bank of Antigo, Wisconsin, mortgagee, as its Interest may appear." There 
was a subséquent indorsement, under date of July 21, 1899, upon each of • 
the two policies: "Loss, If any, under this pollcy, shall be adjusted wlth 
the assured, and payable to R. W. Roberts as hls Interest may appear. 
H. G. Borgman, Agent." This was dpnè, at the request of the président of 
the bankrupt, to secure Roberts' debt,— Subject, as he states, to other claims, 
—but was not doue wlth the knowledge or consent of elther Daskam or 
the Bank of Antigo. On June 15, 1899, and before the flre, Daskam paid the 
bànk on acoount of the money advanced $3,800, and paid the balance on 
December 9, 1890; taklng an assignment to himself from the bank of Its 
rlghts to the proceeds of the Insurance, a reassignment of the original mort- 
gage, and an assignment of the note of May 15, 1899. On July 21, 1899, 
Roberts was an unsecured créditer of the bankrupt, to the amount of about 
$3,600, for money theretofore loaned; and on that day, at the request of the 
président of the bankrupt, the agent Indorsed upon the several policies the 
clauses stated; retalnlng, however, possession of the policies. On the 23d 
of July, 1899, the plant was destroyed by flre; the loss amountlng to about 
$30,000. Thereupon the agent dellvered the six policies to the bankrupt, who 
dellvered to the bank four of the policies, and dellvered to Roberts the two 
policies 80 indorsed. There is confllct of évidence whether the two polldes 
eo Indorsed to Roberts were passed from the possession of the insurancp 
agent, and whether they were dellvered to Roberts before or af ter the flre, 
but the fact Is not deemed material. The loss under the four policies was 
adjusted at $8,520.01. The loss on the two policies was adjusted at $3,313.34. 
After the flre the bank paid $736.10 for premiums on ail the policies, and 
thls amount was repald. to the bank by Daskam when the loan was closed. 
On August 1, 1899, the bankrupt executed a voluntary assignment for the 
beneflt of its creditors, under the state law; and the flre loss, as to the 
amount, was adjusted by Its assignée In those proceedlngs, with the several 
companies Insurers. On October 19, 1890, a pétition for Involuntary bank- 
ruptcy was flled by certain creditors of the bankrupt, and on November 14, 
1899, the corporation was adjudged bankrupt by the court below. Daskam 
thereupon flled hls pétition agalnSt the trustées In bankruptcy, the several 
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Insurance companîes, and Eoberts, claiming the application of the Insurance 
first, to the payment of hls real estate mortgage, and second to the note 
of $4,106. Roberts clalmed the proceeds o£ the two polieies whlch had been 
so indorsed, and the loss under which was adjusted at $3,313.34. ïhe trustée 
answered, denylng the right o£ elther Daskam or Eoberts. The Insurance 
companîes, admlttlng llabillty, covered the amount o£ the loss under the 
poUcies into the registry of the court. It was decreed that Baskam was 
entitled out of the proceeds of the four poUcies to the amount due upon hls 
note secured by the real estate mortgage, wlth Interest and charges for 
premiums paid. ïhis decree was accepted by ail parties. There remalns a 
balance of $3,560.41, which Is the amount hère in controversy. After pay- 
ment to Daskam of hls real estate mortgage, there remalns of the amount 
due under the four polieies so delivered to the bank a balance of $148.70. 
The remainder of the fund In the hands of the trustées Is derived from the 
two polieies that were delivered to Roberts. The court below decreed that 
this balance should be paid to Daskam upon the debt represented by the 
$4,106 note. (D. C.) 108 Fed. 59S. From thls decree the trustées and Roberts 
severally appealed. 

Frank C. Stewart, for trustées. 
James G. Flanders, for R. W. Roberts. 
H. W. Mylrea, for Edward Daskam. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
objection that the oral agreement respecting the Insurance was sup- 
planted by the written agreement in the note of May 15, 1899, and 
had no application to the transaction as finally consummated, cannot 
be sustained. The total amount of the loan had been received by the 
bankrupt prier to the giving of the note. The real estate mortgage 
had been assigned as early as March i, 1899, having in fact been de- 
posited as collatéral prior to that date. At the time of giving the 
note the loan was consummated pursuant to the oral agreement. The 
change in the manner in which the agreement was practically carried 
into eflfect is immaterial. Equity looks for the substance of things. 
As contemplated and as carried out, Daskam was surety for the 
money advanced to the bankrupt, — strictly so as between himself 
and the bankrupt, although technically as between him and the bank 
he may hâve stood as principal. It remains, however, that the loan 
was raade and received under the arrangement that the insurance 
should stand as security for the indebtedness ; and it is quite imma- 
terial, with référence to his right to the insurance fund, whether 
Daskam gave his own note to the bank, or indorsed the paper of the 
bankrupt. In either eyent, as between hdm'self and the bankrupt, 
he was surety, and entitled as such to ail the rights which the oral 
agreement gave to him or to the bank. Having paid the debt for 
which he was bound to the bank, he is entitled to be subrogated to ail 
rights and securities held by it. 

If, however, it may be held that the oral agreement under which 
the loan was made must be said to hâve become merged in the writ- 
ten note of May I5th, the évidence of the oral agreement is not in 
contradiction, but in explanation, of the note. It is manifest that 
the note was drawn upon a blank form of note, to be accompanied 
with deposit of collatéral, with power of sale. It, perhaps, was inapt 
to the purpose, but it is npt meaningless. It is at most indefinite. 
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We gather from the expression, "Fire insiirance polîcies, should fire 
occur," that certain insurance, in case of loss by fire, was equitably 
assigned as collatéral security, net that fire insurance policies had 
actually been deposited, for in such case the expression "should loss 
occur" is withoiit purpose. The évidence of the oral agreement makes 
clear what otherwige might be doubtful, — the intention of the parties. 
Such paroi évidence is admissible to explain the meaning of indefinite 
terms. The advances had been whoUy obtained under and upon the 
faith of the paroi agreement. The note was given upon the closing 
up of the matter, and, read in the light of the oral agreement, clearly 
discloses the intention of the parties. It déclares that the insurance, 
if fire should occur, should stand as Becurity for the payment. We 
cannot consider this agreement as a common-law pledge, and void 
because the policies were not given into the possession of Daskam 
or the bank. It was not a pledge of marketable security or of salable 
property. Whether we consider the verbal arrangement or the writ- 
ten note, it was an agreement for a bénéficiai interest in a chose in 
action, — a personal contract between the insurer and the insured. 
Under the modem rule, such an équitable interest may be created 
by paroi as well as by deed. The transaction, in equity, amounts to 
an appropriation of any claim under the policies for any loss by fire 
which might otcur. Nordyke & Marmon Co. v. Gery, 112 Ind. 535, 
13 N. E. 683, 2 Am. St. Rep. 219. In Baillie v. Stephenson, 95 Wis. 
500, 502, 70 N. W. 660, 061, the court, speaking to the question 
whether certain transactions amounted to an assignment, said: 

"It, In the final analysls, ail dépends oti the Intention of the parties. If 
they Intended it to be an assignment of the fund, equity will so treat it. In 
order to constitute an assignment in equity of a debt or chose in action, no 
particular form is necessary. Any order, wrlting, or act whlch makes an 
appropriation of the fund amounts to an équitable assignment of the fund. 
No wrlting Is neeessairy. It may be by paroi as well as by deed. It is suffi- 
cient If It amounts to a distinct appropriation of the fund by the debto., 
and an agreement that the eredltor shall hepaid ont of It" See also Skobis 
V. Ferge, 102 Wis. 122, 78 N. W. 426. 

It is true that the statement in the. note does not indicate the par- 
ticular insurance; but that is made clear by the évidence, which 
shows that ail the policies were in the kèeping of the insurance agent 
for the parties interested, and that in ail of them the loss was made 
payable to Edward Daskam, mortgagee, ' and that the clause in the 
note clearly referred to ail the insurarice upon the mill covered by 
thèse policies. That is also in accord with the letter of January I2th, 
under which the money was advanced. 

Subséquent to this oral agreement and to the note, and a few days 
before the fire, in July, 1899, the bankrupt caused to be indorsed 
upon two of the policies, "Loss payable to R. W. Roberts as his in- 
terest may appear." Mr. Roberts at that time was a creditor of the 
bankrupt. The chief officer of the bankrupt intended by this to se- 
ctire Mr. Roberts, subject to the claim of Daskam and the bânk, 
ùii.cler the moftgage, and fbr the $4,000 debt. It is conceded by 
counsel that the policies so indorsed were not delivered to Roberts 
until after the fire. This security was for an antécédent debt. As- 
suming Mr. Roberts to hâve had no knowledge of the équitable 
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rîghts of the bank and of Daskam upon this insurance over and 
above the amount of the mortgage debt, it still remains that Mr. Rob- 
erts parted with nothing upon the faith of this security, and gave no 
indulgence with respect to the debt upon the faith of the transfer. 
His equity, therefore, cannot outrank the équitable lien of Daskam 
and the bank. He simply stands, as respects this insurance, in the 
shoes of the bankrupt, taking that to which the bankrupt would hâve 
been entitled in case of loss after payment of the debts theretofore 
secured upon this insurance. 

It is claimed by the trustées with respect to the claims of both 
claimants to the fund that they constitute unlawful préférences created 
vwthin four months of the bankruptcy in favor of parties having rea- 
sonable cause to believe the insolvency of the bankrupt. It is only 
necessary to say with respect to Daskam and the bank, the équitable 
liens acquired by them respectively date, if bottomed upon the oral 
agreement, from January, 1899, and, if upon the note, from May 15, 
1899, — more than four months before the bankruptcy, — and do not 
date from the actual delivery of the policies to the bank, after the 
fire; actual delivery and possession of the policies being not indis- 
pensable to the équitable lien. Spring v. Insurance Co., 8 Wheat. 268, 
S L. Ed. 614. 

As we are constrained to the conclusion that the claim of Mr. 
Roberts must be subrogated to the claim of Daskam, it is unneces- 
sary to consider the contention of the trustées with respect to him. 

The decree is affirmed. 



DRESSEE ▼• OANADIAN PAC. ET. CO. 

(Circuit Court of AppealB, Seventh Circuit May 6, 1902.) 

No. 848. 

L Caiïrieks CI' Passengers— C0K8TRUCT10N of Contract— Agbkement fob 
Through Transportation. 

PlaintifC, desiring transportatlon to Dawson Olty, pald to the agent 
of défendant railroad company In Chicago $362, for whlch he received 
tickets for rail transportatlon to Seattle, and an order on defendant's 
agent at that place for a ticket from there to Dawson City on a cer- 
tain steamship. The order stated Its value at $300. When plalntiff 
arrlved at Seattle and presented the order, défendant" s agent went with 
hlm to the office of a steamship company, and pald $300 for a ticket 
on the deslgnated vessel. This was a contract ticket signed by the 
steamship company and plalntifC, and contalnlng certain limitations. 
Held, that no contract by défendant, as carrier, to transport plalntifC 
through from Chicago to Dawson City could. be Implied from such 
transaction, and. In the absence of évidence of an express contract to 
that efifect, défendant could not be held Uable for a delay occurrlng after 
plaintlff left Seattle. 

Il Bamb. 

A casual statement by defendant's agent in CJhicago at the tlme of 
thé purchase of the ticket and order, but not shown to hâve been made 
prlor to the purchase, and whlch was no part of the considération on 
whlch the purchase was made, that plaintlff would reach Dawson City 
before the close of navigation, dld not constitute a contract by défend- 
ant to act as through carrier, or to transport plaintlff to bis destination 
before the close of navigation. 
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8. AppHAii— Questions Presented bt Recoud— Exclusion ov Evidence. 

To snppoit an assignment of error based on the exclusion of évidence, 
the biU of exceptions must state the substance of the évidence ex- 
cludèd, as requlred by rule 11 of the circuit court of appeals, that its 
materiallty may appear. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The déclaration of plalntifE In error charged that défendant was a com- 
mon carrier of passengers from Chicago, 111., to Dawson City, Northwest 
Territory; that on August i, 1897, défendant accepted him as a passenger, 
and agreed to transport hlm from Chicago to Dawson City before the end 
of September, 1897; that défendant carrled him only to Tanana, a mlning 
camp on the Yukon river neariy 1,000 miles below Dawson City; that he 
was compëlled to spend the wlnter there, and did not reaeh Dawson City 
untll May, 1898; that he sliffiered damages by loss of time, exposure, etc. 
At the conclusion of the évidence the court directed the jury to return a 
verdict for défendant. The assignment of errors questions the court's ac- 
tion in directlng the verdict, in excludlng évidence of a conversation between 
plalntlfC and a ticket clerk, In admlttlng évidence for défendant, and in rul- 
Ing on the measure of damages. In August, 1897, défendant and other rail- 
way companles maintalned offices at 232 Clark street, Chicago. On August 
3d plaintiff called at 232 Clark street Placards were hanging there, ad- 
vertlslng some steamshlp éompany, stating that passengers would reach 
Dawson City before the close of navigation on the Yukon, and namlng 
$300 as the priée of transportatlon from the Pacifie Coast. Other placards 
announced that transportatlon could be procured at that office from Chi- 
cago to Dawson City. Seyèral clerks were behind the counter. Plain- 
tiff Inqulred of one of them, who was not shown to be an agent of de- 
fendant, the rates to Dawson City, and was told. He was asked to glve 
the entire conversation vrith the clerk, but the court sustained defendant's 
objection. The next day a Mr. Sexton, on behalf of plaintiff, called and 
bought of Mr. Elsworthy, agent of défendant, for $362, three papers. The 
flrst was an ordlhary token ticket, over the Chicago, Milwaukee & St. Paul 
Rallway from Chicago to St. Paul. The second was a coupon contract 
ticket, over the Soo Pacifie from St Paul to Portai, over the Canadian 
Pacific from Portai to Huntlngton Junction, and over the Seattle & Inter- 
national from Huntlngton Junction to Seattle. The third was an order as 
foUows: 

"Canadian Pacific Baiiway. 

"Chicago, 4 August, 1897. 

"Canadian Pacific Agent at Seattle, "Washington: On surrender of thls 
order, dellver to bearer one flrst-class unlimlted ticket from Seattle to 
Dawson Qty, Northwest Territory, by way of steamshlp Humboldt from 
Seattle, 13th August, 1897. J. Francis Lee. 

"Notice. This order must be presented at the ticket office above Indicated 
on or before 13th August, 1097, and exchanged for ticket to destination." 

On the back of thls appeared: 

"Value, $300. Favor Mr. Van S. Dresser. Berth reserved for Mr. Dresser 
by Mr. W. E. Oalloway, gênerai passenger agent, Mlnneapolis. To be ex- 
çhanged at Canadian Pacifie Eallway office, Seattle, Washington. Gîood only 
fot one passage on steamshlp Hutnboldt from Seattle, Washington, August 
13, 1897. Canadian Pacific Kallway, August 4, 1897; office cand, Chicago." 

Mr. Sexton dlsclosed to Mr. EUsworthy that he was acting for plaintiff, 
but said nothing to the efCect that he came to carry ont negotiations had 
the day before between plaintiff and some clerk; nor does It appear that 
Mr. Elsworthy, agent of défendant, knew of plalntlff's call the preceding 
day, or of hls conversation Wlth a clerk. Mr. Sexton's testlmony on direct 
examinatlon was snbstantially thls: "I slniply asked for the ticket and 

If 3. See Appeal and Error, vol. 3, Cent. Dig. § 2905. 
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purehased It. Then the agent sald that plalntîff would reach Lis destination 
before navigation closed." On cross-examination he said: "I purehased 
the ticliet. ïhat is ail I remember. I simply went in and paid the money 
and tooli the ticket. I remember of making a remark to the clerk that 
he [plaintia] would go through to his destination. That was simply a 
casual remark made at the time I bought the ticket. I hâve no distinct 
recollection as to whether it was before or after I purehased the ticket." 

On plaintiiFs arrivai at Seattle, he presented the order to defendant'a 
agent there, who went with him to the office of the agent of the Seattle & 
Yukon Commercial Company, and paid $300 for a ticket on the steamshlp 
Humboldt from Seattle to Dawson City. This was a contract ticket, signed 
by the steamship company and by plaintiff, in which certain limitations 
upon the steamship company's liability for delay were included. Plaintiff 
embarked on the steamship Humboldt, whereon this ticket was honored, and 
on this part of his journey arose the only grievances of which he complains. 

Samuel B. King, for plaintiff in error. 
E. C. Lfindley, for défendant in error, 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Plaintifï bases his action upon the claim that the défendant, as a 
common carrier, undertook to transport him from Seattle to Daw- 
son City. Défendant might hâve contracted to act as principal in 
carrying plaintifï to Dawson City, in which event the steamship com- 
pany would hâve been defendant's agent in executing défendant'» 
undertaking, or might hâve acted as the steamship company's agent 
in selling its tickets and contracting with plaintifï for carriage, or 
might hâve undertaken for plaintifï to procure for him a ticket and 
contract from the steamship company. Any of thèse courses would 
be lawful, in the absence of charter restrictions; and the act would 
be a représentation of power, of which the disproof, if permissible, 
would hâve to corne from défendant. But the évidence fails to dis- 
close an express contract, either written or oral, under which de- 
fendant agreed to act as carrier between Seattle and Dawson City. 
What engagement is implied from the facts and circumstances ? Mr. 
Sexton, for plaintiff, purehased of défendant an order drawn by de- 
fendant's agent at Chicago on defendant's agent at Seattle, direct- 
ing the latter to deliver to plaintiff, on his presenting and surrendering 
the order, a ticket to Dawson City on the steamship Humboldt. On 
the back the value of the order was stated to be $300. The order 
is indefinite, in that it does not disclose the owner and operator of 
the steamship, and déclare in which of the three possible capacities 
the défendant was acting. But if défendant owned and operated the 
steamship, défendant could hâve issued through its Chicago agent its 
own tickets for passage thereon. If the steamship was owned and 
operated by a difïerent company, and if there were arrangements 
between the two companies whereby défendant was entitled to sell 
steamship tickets, either as principal or agent, défendant could hâve 
had tickets at its office in Chicago as easily as at Seattle. If, how- 
ever, there were no traffic arrangements between the two companies, 
and if défendant had no steamship tickets at any of its offices, the 
only thing défendant could do at Chicago would be to take the price 
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of the steamsHp company's ticket from the traveler, and give him 
an order on defendant's agent at Seattle for a ticket, and tlien at 
Seattle hâve the agent take an equal amount of defendant's nioney, 
and go to the steamship company and buy the traveler a ticket. And 
this is exactiy what was done. The occurrences at Seattle were some 
dayis later than those at Chicago. But no oral contract of défendant 
as principal carrier from Seattle to Dawson City appearing in évi- 
dence, and the order being silent, the acts of the parties in fulfilling 
the order may be looked to for its interprétation. And the inter- 
prétation that défendant simply engaged to turn over to plaintiff at 
Seattle a ticket under which the steamship company should be carrier 
is in harmony with the record of what took place at Chicago. Plain- 
tifif saw in defendant's office a placard advertising some steamship 
company, and ofïering tran'spqrtation from the Pacific Coast to Daw- 
son City for $300. He noticed other placards stating that transporta- 
tion from Chicago to Dawson City could be procured at that office. 
No attempt is made to show the full wording of any of thèse placards. 
Statements touching their contents fail to show that défendant was 
ofifering to carry passengers to Dawson City. Plaintifï paid $362. 
But the amount was not unapportioned. Sixty-two dollars was for 
carriage by rail. Three hundred dollars was the value of the order; 
that is, the amount it took to buy a steamship ticket from Seattle to 
Dawson City. 

The cases of Quimby v. Vanderbilt, 17 N. Y. 306, 72 Am. Dec. 
469, and Williams v. Same, 28 N. Y. 217, 84 Am. Dec. 333, are not 
in point. The défendant in those cases advertised in the press and 
in bulletins in his office "Vanderbilt's new line between New York 
and San Francisco. The only through line via Nicaragua." There was 
positive évidence of an oral contract between the parties to carry 
plaintifï the entire distance, for which he paid the gross sum of $250. 
It was held that the delivery to him of three separate token tickets 
was not inconsistent with the oral contract. 

The weight of authority seemis to be that the mère act of selling 
tickets of other transportation companies does not make the selling 
company liable as principal. 25 Am. & Eng. Enc. Law, 1086, and 
notes. But it is unnecessary to express any opinion on that question, 
for défendant simply purchased a ticket for plaintifï, and the évidence 
does not establish any broader undertaking. 

If the ticket was not "unlimited," or if the plaintifï accepted it under 
protest, his ground of complaint would be that défendant had not 
delivered the article it had agreed to. But that would not prove that 
défendant was principal in a contract to carry plaintifï from Seattle 
tô Dawson City. 

Plaintiflf's grievances grew out of the fact that he did not reach 
Dawson City before the end of September. Even if there was any 
évidence to show that défendant contracted, as principal, to carry 
plaintifï to Dawson City, there is no évidence tending to prove that 
défendant agreed to do so before the close of navigation. The state- 
ments on the placards were hiade by the steamship company. The 
conversation between Mr. Sèxton and Mr. Elsworthy on that point 
was merely casual. Mr. Sexton is unable to say that the remark 
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was made before the transaction of purchasing the tickets and order 
was completed. It certainly was not a promise in considération of 
which any part of the $362 was paid. 

Error is predicated on the court's refusai to permit plaintiff to state 
a conversation between himself and a ticket clerk the day before 
Mr. Sexton purchased the tickets and order. The clerk was not 
shown to be an agent of défendant. Mr. Sexton did not bring the 
matter to the attention of Mr. Elsworthy when the latter sold the 
tickets and order. The assignment of errors fails to state the sub- 
stance of the évidence rejected, as required by rule 11 (31 C. C. A. 
cxlvi, 90 Fed. cxlvi). The record does not disclose what was ex- 
pected to be ehcited by the question. Patrick v. Graham, 132 U. S. 
627, 10 Sup. Ct. 194, 33 L. Ed. 460; Ladd v. Mining Co., 32 U. S. 
App. 93, 14 C. C. A. 246, 66 Fed. 880. The rule that the bill of ex- 
ceptions must show the materiality of rejected évidence is not merely 
a technical one, for it would be a hardship on défendant in error and 
an imposition on the trial court if a ju^lgment were reversed to let 
in évidence that could not hâve any bearing on the resuit. What 
évidence was introduced by défendant, and what the proper rule for 
measuring damages might be, are matters that become immaterial, in 
view of plaintifï's failure to make eut a case, 

The judgment is afifirmed. 



FRASER v. YAOK et al. 

(arcTilt Court of Appeals, Seventh Circuit May 6, 1902.) 

No. 853. 

1. Copyrights— Pbrsons Entitlbd to Copyright— Construction op Contract. 
In 1890 an American publisher entered Into a contract wlth an Eng- 
llsh author, having lu préparation a novel to be published serially in an 
English magazine, by whlch he agreed to pay £20 "In return for the 
sole and exclusive use of advance sheets of sald novel in the United 
States and dominlon of Canada"; the price to be paid "on publication 
of the novel in America." The author agreed to dellver to the publisher 
a complète copy of the work, either in advance sheets or manuscript, 
at least two months prlor to the completion of its sériai publication in 
England. Prlor to the publication of the work in America, in October, 
1891, the greater portion of it had been published serially In England. 
TJntU July 1, 1891, there was no statute in the United States under 
which a copyright could be secured on a work by a forelgn author. 
Held that, construing the contract in the llght of such facts, it con- 
ferred no rlghts of proprletorshlp In the manuscript of the work whlch 
entltled the American publisher to copyright the same In the United 
States, but only the right to the exclusive use of the advance sheets 
to enable hlm to publlsh the work in America colneldently wlth or In 
advance of Its publication In England. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This bill was orlginally filed against James M. Barrie, a subject of the 
king of Great Britain and Ireland, and Charles Frohman, a citizen of the 
state of New York. No service of subpœna appears to hâve been had. 
Subsequently the others named were made défendants, but only the de- 
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fendants Yack and Hards seem to hâve been served or to hâve appeared. 
Thebill charges that Mr. Barrie, the author of "The; Little Minlster," a 
n^vel to be Issued serially in the year 18&1 In the magazine "Good Words," 
pubilshêd In liOiidon, on May 8, 1890,, entered into a contract wlth John W. 
liovell, as follows: "This contract ëJntered Into and made this eighth day 
of May, 1890, between J. M. Barrie, of L-ondon, and John W. Lovell, of 
New York, witnesseth: (1) In considération of the promises, the said J. 
M. Barrie hereby grants and asslgns to the said John W. Lovell the sole 
and exclusive rlght to publish from advance sheets in the United States and 
dominion of Cahada a noVel by him to be issued serially in a magazine 
knovra as 'Good Words' during the year ISÔI. And the said J. M. Barrie 
agrées to deliverito the said John W. Lovell a complète eopy of such work, 
either in the form of advance sheets or MS., at least two calendar months 
prier to the sériai completion of such work in Bngland; and, in the event 
of his failure so to do, this contract, at the option of the said John W. 
Lovell, shall become Inoperative and vold. (2) The said John "W. Lovell 
agrées, in return for the sole and exclusive use of advance sheets of the 
said novel in the United States and the dominion of Canada, to pay the 
said J. M. Barrie twenty pounds (£20) on publication of the novel in Amer- 
ica." Lovell assigned this contract to the United States Book Company, 
whieh Company on June 19, 1881, deposited vfith the librarlan of congress 
at Washington a printed eopy of the title of the book, and on Oetober 14, 
1891, deposited. tvç'O copies of tne book in that office. The publication of 
the novel was begun In the January, 1801, number of the monthly periodical 
Good Words, in London, and continued thi^ou^hout that year. Tbirty-eight 
chapters had beôn thus published prlor to the publication of the completed 
book by the United States Book Company in America, and prlor to the 
deposit of the copies wlth the librarlan; the remaining seven chapters of 
the book belng published in the London magazine subsequèntly. The book, 
as published in the United States by the United States Book Company, 
contaJned the notice in form requlred by the law of copyright, and the bill 
charges full compliance with the requlrements of law with respect to copy- 
rights, whereby, as it is claimed, the United States Book Company became 
the sole owner of the copyright of the book in the United States of America. 
On May 29, 1^00, the complalnant became the owner of the rights of the 
United States Book Company under the contract between Barrie and Lovell, 
and of the copyright. If any, secured by that company. It is further char- 
ged that Mr. Barrie In 1897, wlthout the consent of Lovell or any of his 
successors ïn Interest, dramatized the novel, "The Llttle Minlster," and 
secured its production and performance upon the stage within the United 
States uûder contract with the défendant Frohman; that such dramatiza- 
tlon is In fotir acts, of whlch acts 3 and 4 are founded in plot, Incident 
and character» upon, and much of its îanguage is contained in chapters 
39 to 45, inclusive of the novel, and such acts are Important parts of the 
drâmatization;' that the défendants Yack and Hards are managers or actors 
in the theatrical company associated wlth Frohman, and were about to pro- 
duce the play and perform thèreln at certain places stated In the bill, within 
the jurisdiction of 1:he court. The bill sought an injunctlon restraining the 
performance of ; the drama. Yack and Hards demurred to the bill upon the 
grounds (3) thàt at the daté of the contract the laws of the United States 
did not authorize a copyright In favor of the works of a foreign author; 
(2) that the story; was first to be published in the English magazine, before 
any right of publication in the United States; (3) that the right granted by 
the contract was iperely a licensé granting the exclusive right to publish 
the novel from âdvanèe sheets after publication thereof by the author; (4) 
that the United States Book Company never became the proprletor of the 
book, and had no authority to procure a copyright; (5) lâches by the com- 
plainant in the ass.ertion of his alleged right. On May 1, 1901, the court 
suétained the demuïrer and dlsmlssed the amended bill for want of equlty 
(105 Fed. 787), and on Oetober 29, 1901, an appeal was allowed to this court 

Millard R. ï'owers, for appellant. 
George A. Dupuy, for appellees. 
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Before JENKINS and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
office of ail construction and interprétation of contracta is to ascer- 
tain the intention of the parties, and the meaning of the words they 
hâve used, — ^their real design as disclosed by the whole contract. 
For that purpose we may resort to surrounding circumstances and 
the condition of the parties at the time, not to ascertain what they 
may hâve secretly intended, but to résolve doubtful expressions and 
to ascertain the true meaning of the agreement. And this is to be 
judged, not from any separate proyision or disconnected expression 
in the writing, but taking it in its entirety. 

It is insisted for the appellant that the right acquired by Lovell to 
the manuscript of "The Uttle Minister," so far at least as concerns 
the United States of America and Canada, was that of proprietor, 
and that therefore he had under the law the right of copyright. At 
the date of this contract, May 8, 1890, copyright was not authorized 
in this country in favor of foreign authors (Rev. St. § 4952) ; nor, as 
it virould seem, could a foreign author assign or transfer to a citizen 
his manuscript or common-law right of property therein, so that the 
latter could hâve copyright protection within the United States. 
Yuengling v. Schile (C. C.) 12 Fed. 97, 102-107. The international 
copyright law granting copyright to foreign authors was passed March 
3, 1891, and went into efïect July i, 1891. 26 Stat. 1106-1110, c. 565. 
It thus appears that the contract in question was entered into nearly 
ten months prior to the passage of this law. At its date Mr. Barrie had 
no right to acquire copyright within the United States, and could grant 
no such right. Nor could an assignée of his manuscript and common- 
law right therein acquire such copyright. It is therefore manifest that 
it was not, and could not hâve been, within the contemplation of the 
contracting parties to grant or to acquire a right to that which did not 
exist and was not the subject of a grant. Unless, therefore, by the 
agreement in question Lovell became the owner and the proprietor 
of the manuscript, to the exclusion of Mr. Barrie's right therein, and 
could avail himself, with respect to that work, of the privilège conferred 
by subséquent législation, he has no right to copyright of the work. 
The parties at the exécution of the contract were thus circumstanced : 
Mr. Barrie was engaged in writing a novel for sériai publication in an 
English magazine, to be therein published monthly, commencing with 
the January number, 1891. By the agreement, Mr. Barrie granted 
and assigned to Mr. Lovell "the sole and exclusive right to publish 
from advance sheets, in the United States and dominion of Canada," 
the work to be published serially in the English magazine during the 
year 1891, and agreed to deliver to Lovell a complète copy of the work, 
"either in the form of advance sheets or MB., at least two calendar 
months prior to the sériai completion of such work in England." In 
considération thereof, Lovell agreed to pay "for the sole and exclusive 
use of advance sheets of the said novel in the United States and the 
dominion of Canada" £20 upon its publication in America. It may be 
doubted whether the contract contemplated the sériai publication of 
the work in America, as it provides for the delivery of the advance 



288 116 PKDBRAli REPORTER. 

sheets or manuscript at least two calendar months prior îo the sériai 
completion of the work in England; and we are not informed by the 
t>iU conççrning the fact of sériai publication hère, so that we can judge 
of the pfâctical construction placed upon the contract by the parties. 
If Mr. Bàrrie was not bôund to furnish any advance sheets or any por- 
tion of the manuscript until two months prior to the completion of the 
sériai publication in England, then it is clear that as to the parts pub- 
lished in England bèfore the filing of copies of the book with the 
librarian of congress, namely, the first 38 chapters, there was no possi- 
ble right of copyright under the international copyright law. Holmes 
V. Hurst, 174 U. S. 82, 19 Sup. Ct. 606, 43 L. Ed. 904; Same v. Dono- 
hue (C. C.) 77 Fed. 179. The story contained 45 chapters, and was 
completed in England in the December number of the magazine, and 
ail but seven chapters were published in England prior to the deposit of 
the book in the office of the librarian of congress. At the most, there- 
fore, copyright could only comprehend the last seven chapters of the 
work. Bearing in mind that, upon publication in England of the work 
or parts of the work, there could be no copyright in the United States 
under the international copyright law- of the parts thus published, and 
that àt the time of the contract there was no international copyright 
law, the meaning of the contract would Seem to be clear. Mr. Barrie 
could only secure any sum for publication of the work in America by 
granting the use of his manuscript in advance of its publication in Eng- 
land, for any American publisher could after such publication issue it 
hère without liability to Mr. Barrie or to Mr. Eovell. It could be répro- 
duced with impunity. An American publisher could only be first upon 
the market hère by publishing it simultaneously with or in advance of 
its publication in England, and that could only be accomplished by 
obtaining advance sheets of the manuscript before the appearance of 
the story or any of its parts in the English magazine. It is clear to 
us that the pUrpose of the contract was to accomplish this simultaneous 
publication. Mr. Barrie did not sell his manuscript, or dispose of his 
common-law right thereto. He merely agreed to furnish advance 
sheets, and gave to Lovell the exclusive right to publish them either 
simultaneously with, or within a short time before, the completion of 
the sériai publication in England. Lovell agreed to pay £20, not for 
the work, not to become proprietor of the work, but "for the sole and 
exclusive use of the advance sheets" of the novel in the United States. 
This is a mère liçense to Lovell, giving him the advantage of the use 
of advance sheets. That use, it is true, was to be exclusive ; that is to 
say, Mr. Barrie agreed on his part that he would not furnish advance 
sheets to another. Lovell only acquired a qualified interest. He did 
not becOme the absolute owner. One of the qualities of absolute 
ownership in a work is that the author has the right to withhold it 
from publication if he so désire. Lovell could not do that. Under 
this contract he was bound to publish it, for the considération ex- 
pressed in the contract was not payable until publication. This con- 
struction of the instrument is fortified also by the amount of the con- 
sidération. As the author had no right of copyright, and as upon pub- 
lication in England any one had right to publish it in America, the 
author could receive nothing for the work published hère, except such 
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as fie might be able to obtain by allowing its publication Hère simul- 
taneously with or in advance of its publication in England. That ac- 
counts for the trifling considération in the contract, and speaks the la- 
tent of the parties. It is inconceivable that a distinguished author 
would bave disposed of proprietorship in his manuscript for so incon- 
siderable a sum. We are of opinion that the contract conferred no 
rights of proprietorship in the manuscript, but only the right of publica- 
tion coincidently with or in advance of the publication of the work in 
England. 
The decree is afîfirmed. 



OOBLISS T. PULASKI COUNTY. 

(Circuit Court ol Appeals, Seventh Circuit May 6, 1902.) 

No. 843. 

L Tbial to Cotjbt— Pindino oï- Factb. 

The finding of a circuit court upon the facts In an action trled wlth- 
out a jury, under Eev. St § 649, may be cither gênerai or spécial, but 
cannot be both; and where a genwal flndlng was made, upon whlch 
Judgment was rendered, the court was without authority to subse- 
quently slgn spécial findlngs and embody the same In the biU of excep- 
tions, when there had been no order vacating the gênerai finding or 
Judgment thereon, and In such case the gênerai finding must stand as 
that of the court. 

B. Bame — Rkqtjisites op Spécial Findikq. 

A spécial finding of facts should déclare ail the ultlmate facts de- 
termlning the issues and essential to support the Judgment. It should 
be complète in Itself, unaided by référence to blll of exceptions, and 
should not contaln any statement of the évidence, though it may refer 
to documenta set out in the pleadings, or otherwlse In the record. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

This is an action to recover upon certain bonds issued by the county of 
Pulaskl to the Calro & Vincennes Raiiroad Company on October 7, 1872, 
and upon certain ■ coupons for interest thereon. A plea of the gênerai issue 
was filed, with a stipulation that ail proper défenses might be made there- 
under as If pleaded ,by way of spécial plea, and issue Joined thereon. The 
cause was by stipulation tried to the court without a Jury, and on June 23, 
1901, the covu-t found generally the issues for the défendant, and entered 
Judgment accordingly. Afterward, on August 8, 1901, at the same term, 
there was flled with a bill of exceptions a spécial finding as follows: 

"The court, having heard ail the évidence offered by the respective par- 
ties in the above case, and consldered the same, made the following spécial 
ftndings of facts: 

"First. That ail of the bonds and coupons introduced in évidence are of 
the same ténor and effect, with the exception of the numbers thereon and 
the amounts of some of the coupons, and bave the same récitals. 

"Second. That the bonds Nos. 17, 133, 134, 135, 136, and 137, and the 
coupons attached thereto and detached therefrom, mentloned In the déclara- 
tion, bear date October 17, A. D. 1872, and are part of an issue of $95,000 
t» the Calro & Vincennes Raiiroad Company by défendant 

"Thlrd. That the records of Pulaskl county ofCered and received in ©vi- 
flence with référence to the Issue of said bonds and coupons by défendant 
county are unimpeached, and the matters and things stated thereln are spe- 
eially found to be true. 
116 F.— 19 
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"B^nrth. That the $100,000 subscrlptlon to the capital stock of the Calro 
& j^ineeniles Eailroad Company voted by the county of Pulaskl was never 
actuaJly made on the books of the company, but sold to the county, before 
the bbnds were issued, for $5,000. 

"FIfth. That on the 4th day of March, 1872, the county court oî Pulaskl 
county entered an order upon Its records to Issue $96,000 of the bonds of 
sai4 couBty, with coupons attaohed, to the Calro & Vlncennes Rallroad Com- 
pany, af^d yraive the actual isaue of stock of sald rallroad company to sald 
county lin ààyment of the ocrtitity's subscrlptlon to the stock of sald com- 
pany votÎBQ àt an élection held on the 5th day of November, A, D. 1867. 
and that sald bonds and coupons were issued pursuant to sald order, and 
that no stock of sald rallroad company was Issued to sald county of Pulaskl, 
défendant. 

"Slxth. That there was ample législative authority for the issue of said 
bonds and coupons In controversy In the acts of the législature recited on 
the bonds under whlch they were Issued, to wit, an 'Act to Incorporate the 
Calro & Vlncennes Eailroad Company,' approved March 6, 1867 (2 Priv. Laws 
1867, p. 558),, and under the provisions of an act to amend said act, ap- 
proved Feblhiaty 9, 1869 (3 Pi^it. Laws 1869, p. 259). 

"Seventh. That the récitals on thp bonds are that they are issued pur- 
suant to an order of the county court of sald county authorized by a ma- 
jority of the légal votes cast at an élection held in said county pursuant to 
law ontl^ 5th day of September, A. D. 1867. 

"Eighth. That the bonds and coupons Involved In thls suit were a part 
of the Issue of $95,000 to the Oairo & Vlncennes Rallroad Company In part 
payment of its subscrlptlon voted to the stock of that rallroad company 
November 6, 1867, and weré registered by the state auditor December 19, 
1872, undet thé provisions of an act entltléd an 'Act to fund and provide for 
paylhg the rallroad debts of counties, townships, cities and towns,' approved 
April 16, 1869 (Pub. Laws 1869, p. 316). 

"Ninth. That the plalntlfif Is presumed, in law, to be a bona flde holder 
and owner oï the bonds and coupons, but the affldavits ofCered in proof of 
iKma fldë holding and ownership, not being dépositions taken In due form, 
are consldered inadmissible. 

"Tenth. That some of the coupons of the plalntlft herein, from the tran- 
scrlpt In the Post v. Pulaskl Co. Case [1 C. 0. A. 405, 49 Fed. 628], appear- 
ing to hâve been adjudicated in that case, ail questions as to the validlty 
of plaintiff's bonds and coupons are res adjudicata." 

For reasons aforesaid, plaintiff moved the court for a new trial; but the 
court overruled the motion for a new trial, and gave Judgment upon ita 
sald flndings, and in aecordance therewlth in favor of the défendant for 
costs of suit, to ail of which plaintltf then and there severally and respec- 
tively objected and excepted. And inasmuch as the foregolng matters do not 
appear of record, plalntiff tenders this Its blll of exceptlçns and spécial flnd- 
ings of the court, and asks that it may be signed and sealed by the court, 
and made apart of the record in thls case, and it is accordingly done within 
the time allowed by the court 

Geo. A. Sanders, for plaintiff in error. 
L. M. Bradley, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts a's above). The 
tinding of the trial court upon the facts may be "either gênerai or spé- 
cial." Rev. St. § 649. It cannot be both. British Queen Min, Co. 
V. Baker Silver Min. Co., Ï39 U. S. 222, 11 Sup. Ct. 523, 35 L. Ed. 
147; Austin V. Hamilton Co., 22 C. C. A. 128, 76 Fed. 210; Wesson 
V. Saline Co., 20 C. C. A. 227, 73 Fed. 917. Hère the court rendered 
a gênerai fînding for the défendant below, upon which judgment was 
entered. Some two months thereafter, but at the same term, the trial 
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judge sîgned a bill of exceptions, and also a paper purporting to be 
a spécial finding, which embodies as well the récital of a motion for 
a new trial, and of the judgment previously rendered, and of the ex- 
ceptions taken to the action of the court. This is wholly without au- 
thority of law. There was no order vacating the former action of the 
court, and substituting the spécial for the gênerai fînding, and tben 
entering judgment thereon. The gênerai fînding and the judgment 
stand unimpeached, not set aside or superseded by the subséquent 
spécial finding. The judgment was rendered upon the gênerai, not 
upon the spécial, finding. The latter accompanies, and is manifestly 
a part of, the bill of exceptions. A practice such as this tends toward 
confusion, and cannot be Btistained. The rule of the statute is simple. 
The finding must be gênerai or spécial, not both. With a gênerai 
finding nothing is presented for review but questions apparent upon 
the record, or those arising at the trial, if properly reserved by excep- 
tion. The spécial finding should déclare ail the ultimate facts de- 
termining the issues, and essential to support the judgment. It should 
be complète in itself, unaided by référence to bill of exceptions ; but 
documents set out in the pleadings or otherwise in the record may be re- 
ferred to without recopying (Wesson v. Saline Co., supra), and should 
not contain any statement of the évidence (Norris v. Jackson, 9 Wall. 
125, 19 L,. Ed. 608; Raimond v. Terrabonne Parish, 132 U. S. 192, 
10 Sup. Ct. 57, 33 L. Ed. 309; Glenn v. Faut, 134 U. S. 398, 10 Sup. 
Ct. 583, 33 L. Ed. 969 ; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 
481, 37 Iv. Ed. 373; St. Louis V. W. U. Tel. Co., 166 U. S. 388, 17 
Sup. Ct. 608, 41 L,. Ed. 1044 ; Wilson v. Trust Co. [decided Dec. 2, 
1901] 22 Sup. Ct. 55, 46 L. Ed. 113). 

In the paper before us the first, third, and tenth findings are, under 
this rule, wholly insufHcient, finding no ultimate fact, and are intelligible 
only when read in connection with the évidence, to which we hâve not 
right for that purpose to refer. The sixth and ninth findings are of 
mère conclusions of law. We greatly doubt if the spécial finding — 
assuming that we may properly consider it — is sufïicient to sustain the 
judgment rendered, or could sustain a judgment for either party. It 
does not, however, supersede the gênerai finding, if it may be held to 
qualify it in respect of any ultimate fact found. The gênerai finding 
cannot be disregarded. It must stand, and, standing, there is nothing 
presented for review. 

The judgment is aifinned. 
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CITT OF CHICAGO T. MULLBN et al 

DTTNHAM TOWING & WREOKING CO. T. MULLEN et aL^ 

(Circuit Court of Appeal», Seventh Circuit May 6, 1902.) 

No8. 814, 815. 

L Naviqablb Watbrs— Ihjuky of VBsskl bt Draw of Bridob— NEaLiaKNCB 
OF Tbnbbh. 

An injui»y to a schooner by belng struclt by the draw of a bridge In 
Chicago river, while she waa beiug towed tlirougb, hél^ under the 
évidence^ to hâve been due to the gross négligence or Incompetency of 
the bridge tender in falllng to stop the draw when it had swung to the 
proper pwSition. 

à BAMB^OK-fiiSÀNCES Rkgulatino Dkawbridgbb— Signals fob Pabsino. 

The oriJtaanceB of the city of Chicago for the protection of the bridgea 
over; the. Cljicago river prohibit any vessel from approaching nearer to 
any of sàid bridges than the end of the bridge protection when the bridge 
mày be opéning or closing. The same ordlnance also pro vides for the 
maintenance on each bridge of signais to be operated by the bridge 
tender t» notlfy vessels approaching when the bridge is closed and 
when ope&jfor passage. ffeW, that a tug was not in fault for approach- 
ing and entertng the opening of a bridge wlth her tow, after the signal 
that it wa!s open had been given her by the bridge tender, notwlthstand- 
Ing the faCt that the draw had not then been fully opened and locked. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 
In Admiràlty. 

On Aprll 26, 1900, the schooner Commerce was proceedlng down the Chi- 
cago river toward Lake Michigan in tow of the tug O. B. Green. She had 
been taken In tow by the tug at a dock Just north of Kinzle street, on the 
North brançh of the Chicago river. After passlng the Kinzie street bridge 
and the two rajlroad bridges, and at about the junction of tiie North and 
South branches of the Chicago river, the tug blew the usual signal for the 
Wells street bridge to open. Thls bridge was 400 feet further down the 
river. d?he bridge did not open promptiy, so the tug checked her speed or 
came to a full stop, and blew a second signal for the bridge. In a short 
tlme the bridge tender rang the bridge bèll, and, as tlalmed by the Dun- 
ham TOwing & Wrecking Company and denled by the city of Chicago, low- 
ered the red-ball signal, and began to open the bridge, swlnglng the north 
end of the bridge toward the east,.the direction in which the tug was 
headliig. Tbe tug, wlth the schooner Iji tow, then started for the north 
draw bf thé bridge at a môdérate rate of speed. The bridge, instead of 
Btopping when It was fully open due east and weet and parallel wlth the 
bridge protection, contlnued to swing. The bow of the schooner had reached 
a point Just east of the west end of the center protection of the bridge, and 
as the bridge continued to swing It fouled the forerigging of the schooner, 
and caused the damage complained of. 

Edward Mullen, the owner of the schooner, flled hls llbel in personam 
against the city of Chicago and the Dunham Towing & Wrecking Company, 
the owner of the tug, to recover the damages sustained. The llbd at- 
trlbuted the fault to the négligence of those In charge of the bridge in not 
stopping Its course after it had been opened, and in permitting it to swing 
after it had been fully opened for the passage of the schooner, and after 
she had been permltted to enter the draw or channel in range of the bridge. 
The libel chargea no fault upon the Dunham Towing & Wrecking Company, 
but propounded that the tug would be charged with fault by the city of 
Chicago, and therefore made the owner of the tug party to the libel, be- 
Ing unable, as the llbel states, to point out any spécial fault or négligence 
of which the tug was guilty, but; If such fault should be discovered, asked 
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to avall himself of the privilège of so charglng and urglng any fault that 
may be established agalnst tlie tug by any of the parties to the proceed- 
ing. The city of Chicago by Its answer charged no fault upon the schooner; 
asserted that when the whlstle of the tug was sounded the bridge tender 
prepared to swing thg bridge to an open position; "that the bridge bail 
whieh is used as a signal for on-coming vessels, as provided in and by the 
ordinances of the city of Chicago hereinabove set forth, when up waming 
them not to enter the draw, and when down as a signal for them to pro- 
ceed through the draw, was left up upon said bridge, and so reniained at 
the tlme and during the collision; that sald bridge bail was left up as a 
signal to said tug O. B. Green and sald schooner Commerce to stop and 
not to proceed towards said bridge." It then charges that the tug and 
schooner were at a sufflcient distance from the bridge to avoid the col- 
lision, but no effort was made by the tug to stop, but it proceeded toward 
the bridge without checking its speed; "that while said tug and schooner 
were coming on at a moderate speed the bridge tender was swlnging said 
bridge to ah open position; that the bridge bail was still up on said bridge 
as a signal for said tug and schooner not to corne on; that said bridge bail 
was left up upon sald bridge as a signal to sald tug and schooner not to 
proceed toward sald bridge until said bridge was in an open position and 
stopped In the center of the river; that sald tug and schooner, not regard- 
Ing said bridge bail signal being up, came on without checking their speed; 
that when said bridge reached an open position said bridge tender was 
unable to check the speed of said bridge and stop it, and sald bridge con- 
tinued swlnging beyond an open position, and before it was stopped some 
damage was done te sald schooner." The answer charges the collision to 
the fault and mismanagement of the schooner or her tug in not stopping 
in accordance with the bridge-bail signal dlsplayed and in accordance with 
the ordinances of the city of Chicago; "that the only signal to vessels to 
proceed toward the draw is the lowerlng of the bridge bail in the day tlme, 
and of the red light in the night;" and that the collision would not hâve 
occurred had proper efforts been made by the tug to stop the schooner. 

The answer of the Dunham Towing & Wrecking Company charges that, 
In answer to the signal of the tug to open the bridge, the bridge tender In 
charge lowered the red-ball signal and opened the draw of the bridge, 
and the tug, with its tow, proceeded at a moderate rate of speed down 
through the north draw of the bridge; and after the tug had enter ed fuUy 
into the draw, and the schooner, in tow of the tug, was about enterlng 
the draw, the bridge, without warning, started to close agaln, the west end 
of the bridge swinging around to the north instead of remaining at the 
center after the bridge was fully opened, and the west end of the bridge 
was thus swung around directly in front of the schooner, and fouled, and 
caught in the schooner's rigging. dolng the damage, — the fault being char- 
ged wholly upon the bridge tender. 

The ordinances of the city of Chicago referred to in the answer are as 
follows: 

"204. (Vessel Signais.) The commissioner of public works Is hereby re- 
quired to provide and maintaln at the several bridges over the Chicago river 
and its branches. In the best and most practicable manner, vessel signais as 
required by this article. 

"205. (Signais Prescribed.) Said signais shall be materlal of a red color for 
use in the day tlme and shall be of such size and so placed, when elevated 
that they may be readily seen up and down the river. The signal for the 
night tlme shall be a red lantem of such size and so placed and arranged 
when elevated as to be easlly seen up and down the river and the street. 

"206. (Dnty of Vessels.) It shall be unlawful for the owner or owners, 
offlcer or offlcers, or other person or persons in charge of any vessel or ves- 
sels navlgatlng the Chicago river or its branches or any part thereof, to 
attempt to pass any of the bridges over the said river or its branches, 
while said signal or signais are up or elevated, or to approach nearer than 
the end of the bridge protection to any of said bridges, at such times as 
that the same may be injured or damaged, or while the said bridges, or ary 
of them, may be opening or closing." 
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The testiroony was taken in ppen court before the district judge, wtio 
pronounced for the libelânt against both of the respondents, dividing the 
daiQages between thêta. Frbm this decree the City of Chicago appeals in 
the first case, assértinè that it ought not to be held responslble for the dam- 
age; and the Dunham Towlng and Wrecklng Company In the second case, 
by cross appéal, asks foi; a revlew of the decree, clalming that It was blame- 
less, and that the fault was attrlbutable wholly to the clty of Chicago. 

Wmi. H. Sexton, for City of Chicago. 

C. W. Greenfield, for Dunham Towing & Wrecking Co. 

C. E. Kremer, for Edward Mullen. 

Before JENKINS and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). A 
careful review of the évidence fuUy satisfies us that the collision of the 
bridge with the rigging of the schooner and the resulting damage to 
the schooner were caused by the îault of the bridge tender in charge 
of the Wells street bridge. This bridge was operated by electricity. 
The failure to stop the bridge upon the centre protection was clearly 
owing, as the évidence di'scloses, to the failure of the bridge tender to 
shttt dfif the current when the bridge had reached the proper position. 
He attempted to stop it by means of a foot brake and without turning 
oflf the current. After the injury had been done, another person swung 
the bridge back to the approach and to its correct position, and closed 
the bridge. The machinery was în perfect working order, and could 
hâve been readily managed by a compétent person attentive to his duty. 
It was a case of gross incompetency or gross négligence. The bridge 
tender had been employed in that work not quite two months at the 
time of the accident. Prior tù that time he had never operated an 
electric motor and knew nothing of electrical machinery ; he was a 
novice to the business, and lost his head at a critical moment. 

It is said that notwithstanding this the tug had no right to enter 
the draw until the bridge was swung and locked, because it is forbid- 
den by the ordinance and the bail waS up. There is much dispute in 
the évidence touching the latter fact, but the large prépondérance of 
the évidence goes to show that the bridge tender lowered the red bail 
either when the bridge çommenced to swing or during the process of 
swinging and before thie tug reached the draw. We hâve critically 
searched the record upon this question, and are of opinion that the 
court below was fully justified in finding that the bail was lowered. 
The ordinances pleaded are upon their face provisions for the protec- 
tion of bridges, and so far as they are reasonable shiould be sustained 
by the court. They provide for signais by day and by night, an ele- 
vated red bail being used in the daytime as a signal to those plying the 
river that the bridge is closed. When that signal is lowered it tells 
an approaching vessel that the bridge is open and that it may safely 
proceed. The ordinance, it is true, déclares it to be unlawful to at- 
tempt to approach neârer than the bridge protection while the bridge 
may be opening or closing. But the city by the same ordinance, and 
practically by its conduct and the conduct of its agent having charge 
of the bridge, has designated the means by which those in charge of 
vessels plying the river shall know whether the bridge is or is not 



IN RE HABPKX. 295 

opene'd for passage. The ordinance does not require, nor does com- 
mon sensé demand, that vessels navigating the river shall heave to at 
each of the numerous bridges that span the river, and critically exam^ 
ine whether the bridge has been swung and whether it has been locked. 
The city has designated the means by which they are to be informed of 
the fact. If the red bail be elevated, it is a signal that the bridge is 
closed ; if it be lowered, it is a signal that it is open and that vessels 
are free to come and go. The lowered bail is an invitation to the ves- 
sel signaling for the opening of the bridge that the way is free and that 
it should enter the draw. This is a reasonable construction of the 
ordinances, and the only one, as we think, of which they are suscepti- 
ble. It is the construction which the city itself has placed upon its 
régulations. Its answer distinctly asserts that the red bail when down 
is a signal to vessels to proceed through the draw. When, therefore, 
it is established that the red bail was lowered, the bridge tender in- 
vited the tug to come on with her tow and to enter the draw. The 
city cannot escape the conséquences of the giross négligence of its 
agent in charge of the bridge, because the tug accepted the invitation 
of the bridge tender upon the assurance that the way was clear, and 
that the draw of the bridge was open for her passage. The court be- 
low, finding the bail signal to hâve been lowered, divided the damages 
upon the theory that nevertheless the tug was in fault in proceeding 
before the bridge was opened and locked, notwithstanding the invita- 
tion to proceed. Therein the trial court erred. 

Upon the appeal of the city of Chicago the decree is affirmed. Up^ 
on the appeal of the Dunham Towing & Wrecking Company the de- 
cree is reversed, with costs to be taxed against the City of Chicago, 
and the cause is remanded to the court below, with direction to pro- 
nounce for the libelant for his damages in solido against the City of 
Chicago, and to dismiss the libel as to the Dunham Towing & Wreck- 
ing Company, with costs to be taxed against the City of Chicago. 



In re HARPKE et aL 

BOTLB T. MILWATJKEB NAT. BANK OF WISCONSIN. 

(Circuit Court of Appeals, Seventh Circuit May 6, 1002.) 

No. 827. 

1. Bankbuptot— Prepekbnces — Patment of Secttred Note. 

A bank held two notes of the same maker, one belng Becured by an 
Indorser. The Indorser pald the note on which he was liable with 
money furnlshed by the maker, of which fact the bank had knowledge, 
althongh It had no knowledge that the maker was Insolvent. Withln 
four months thereafter the maker was adjudged a bankrupt, and was 
In fact Insolvent when the flrst note was pald. HélA, that such pay- 
ment was not a préférence, withln the meaning of Bankr. Act 189(3, î 
60a, which the bank must surrender as a condition to provlng the sec- 
ond note against the bankmpt's estate, slnce the eflfect of Its enforce- 
ment would not be to enable the bank to obtaln a greater percentage 
of Its debt than other credltors "of the same clasa" 

Appeal from the District Court of the United States for the Eastewi 
District of Wisconsin. 
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ÎChlf case arises upon the followlng facts: Robert Harpke and FrederleS 
Maler, tndWJfltiaUy, and as copartnere dolng business as Harpke and 
Maier, ïnly 24, 190O, wère, upon their voluntary pétition, adjudged bank- 
rupts. Thei scbedules accompanyli^g jt;be pétition showed nominal assets of 
a Uttle over twenty-two thousand dollar» (22,000) and Uabillties of a llttle 
over thlrty thousand dollars (30,000), and appellee hereln being scbeduled as 
an unsecured creditor In the sum of two thousand dollars. 

The proceedings having been refecred to a référée and appellant having 
been appointed trustée, appellee, lu the usual course of procédure, made 
proof of lt«i claim to the extent of two thousand dollars; but to thls writ- 
. ten objections were fil.ed by the trustée on the ground that the appellee had 
received a préférence from the bankrupts to the extent of three thousand 
dollars by the transfer of that mnch property made wlthin four months 
of the adjudication, and at a time when the bankrupts were insolvent; and 
that the efCect of the enforcement of such transfer would enable the appel- 
lee tQ obtain a greater percentage of Its debts than other creditors of the 
samé class. 

On the trial of this issue It transpired that the appellee, being the holder 
of a note, dated March 27, 1900, due July 27, 1900, made by the bankrupts 
and endorsed by one Paul Riesen of Milwaukee for the sum of three thou- 
sand dollars, whlch note<^as addltlonal to and separate from the two thou- 
sand dollar note aboTe referred to, received from Paul Riesen July 6th, 
1900, — eighteen days before the adjudication of bankruptcy — bis check for 
the amount of such note, the money used by Riesen In the payment of the 
note having been advanced by the- bankrupts. 

Upon this State of the facts the referëe held, as a conclusion of law, that 
the payment of the three thousand dollar note, secured by the endorsement 
of Riesen, did not constitute a préférence, such as would prohibit the al- 
lowa.nce of the two thousand dollar clalm of the appellee. On revlew in 
the District Court this flnding was approved, upon the additlonal finding of 
fact that the payment was received by the appellee in good faith, without 
the knowledge of the Ihsolvency of the bankrupts, or the fact that the f unds 
were fumlshed by tiiem, and belleving payment to be made by and on be- 
half of the endorser. And thereupon the objections filed by the trustée were 
overruled; and from sùeh order this appeal Is prosecuted. 

W. P. Bloodgood, for appellant. 
Geo. P. Miller, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judgef. 

GROSSCUP, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court : 

The facts disclosed in the record fail to convince us that the appellee 
was without knowledge that the funds used by Riesen to pay ofï the 
three thousand dollar note had been furnished by Harpke and Maier. 
It seems probable that appellee knew, or should hâve known, the 
«ource of this fund. But there is no convincing proof bringing to ap- 
pellee knowledge or notice that Harpke and Maier were then insolvent. 

On this State of facts the question presented is this : Will appellee 
be debarred from proving its two thousand dollar claim because it 
received from the endorser payment of the three thousand dollar note, 
having reason to believe that the money therefor had corne from the 
principal on the note, though in ignorance of such principal's in- 
solvency? 

Section 57, par. g, of the Bankrupt Act is as foUows : "The claims 
of creditors who hâve received préférences shall not be allowed unless 
such creditors shall surrender their préférences." 

Section 60, par. a, is as foUows: "A person shall be deemed to hâve 
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given a préférence, if, being insolvent, he bas * * * made a trans- 
fer of any of his property and the efïect of the enforcement of such 
transfer will be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same 
class." 

There can be no doubt that had Riesen paid oiï the three thousand 
dollars with his own funds, thereby becoming a créditer of Harpke and 
Maier, the transfer of the three thousand dollars to him by his debtor 
would hâve been a préférence within the meaning of the law. But 
appellee stood to Harpke and Maier in a différent relation. Its claim 
was not against Harpke and Maier, alone, but against them with 
Riesen secondarily liable. The endorsement was an inséparable part 
of the value of the note. Without it the source out of which payment 
could be enforced was one thing; with it such source was quite an- 
other thing. In no sensé can it be said that a note coUectible only 
from the principal makers, is of the same class as a note that bears, 
in addition, the guaranty of a respectable endorser. 

The foregoing sections, read together, limit the bar created by a 
préférence to transfers made to creditors of the "same class." No- 
where in the act is "class" defined. The distinction is not necessarily 
marked by the line running between secured and unsecured creditors. 
To so hold would be to put workmen, clerks, or servants, having claims 
for earnings within three months before the date of the commence- 
ment of the suit, and others entitled by the law of the several states to 
priority, in the same class with gênerai creditors, though the act pro- 
vides that they shall, to a certain extent, be paid in fuU. 

In the absence of spécifie définition of thèse words in the act itself, 
we must adopt an interprétation that will give to it the meaning most 
probably intended. Its ordinary définition (Bouv. Law Dict.) is that 
of a number of persons or things ranked together for some common 
purpose, or as possessing some attribute in common. Now, a claim 
against B endorsed by A has an attribute — practical and not merely 
académie — not possessed by a claim against B alone. Two such claims 
are as distinct in kind as a claim secured upon property and a claim 
unsecured. In each case the distinction consists in the added source 
out of which the claim may be collected and the added probability of 
its payment. 

Nor can we conceive that Congress intended to put the appellee, 
or persons standing in like relations, in thë situation that would fol- 
low an interprétation such as is insisted upon by the trustée. L,et us 
recall that situation, interpolating, only, that payment was ofifered at 
the maturity of the note instead of previous thereto — a. change that 
does not aiïect the argument as to the intention of Congress. The 
appellee held the two notes, the one secured by an endorser ; the other 
unsecured. It had no knowledge of Harpke and Maier's insolvency. 
It had no knowledge that Riesen knew Harpke and Maier to be in- 
solvent. It might well happen that though given the money with 
which to pay oiif the note, Riesen would hâve no knowledge of the 
principals' finâncial condition. Had the endorser, acting in good faith, 
received the money without knowledge of the insolvency, and at ma- 
turity or afterwards ofïered therewith to pay oflf the debt, and had such 
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offer been refused by the appellee, clearly the endorser would hâve 
.beiïn disçharged. On the other hand, the acceptance of the money and 
its application to the note would likewise resuit in his discharge. Ac- 
cordingly— should the trugtee's contention be accepted — the appellee, 
whether it accepted or refused on maturity of the note the profïered 
money, ran the chance of discharging the endorser, with the possible 
resuit, too, of being compelled to repay the money received. No such 
situation of uncertainty could hâve been intended for creditors whose 
own conduct was in good faith. In our opinion, under the facts stated, 
appellee was not in the same class as the creditors for whom the trustée 
complains, and, accordingly, the order of the court below must be 
AfBrmed. 



GLEABON et al. v. DTJFFT et al. 

(Circuit Court of Appeals, Seventh Circuit May 6, 1902.) 

No, 840. 

1. Bhipping— Pbocbbdihgb fob Limitation of Liability— Jdrisdiction. 

A proceeding by a shipowner for limitation of Uabllity under Rev. 
St. f 4283 et seq., as amended by 24 Stat. c. 421, and under the ad- 
mlralty raies, may be brought In the district court for any district in 
whlch sald owner may be sued In that behalf, on payment Into court of, 
or stipulation to pay, the appralsed value of the vessel, or upon the 
transfer of hls Interest to a trustée; and the présence of the vessel 
wlthin the district Is not easential to the eourt's jurlsdlctlon.i 

a. Bame— EsTOPPBL TO Maintain Phocebdings— Judgmbnt in Pbrsonam in 
State Court. 

A shipowner Is not estopped by a Judgment in personam rendered 
against hlm by a state court for damages sustained in a collision from 
thereafter Instltutlng proceedings In a court of admiralty for a limita- 
tion of his liability In respect to such damages under the statutes of 
the United States, although In such proceeding the fact of liability and 
the amount of damages sustained by the Injured party are matters ren- 
dered tes Judicata by the forma: judgment. 

& Same— Lâches— Conditions to Granting of Relief. 

Nor Is the shipowner debarred by lâches from maintalnlng such pro- 
ceeding; becaUse the same was not Instituted until after he had prose- 
cuted an appeal from the judgment for damages, and the same had 
been affirmed, nor by the fact that he gave a supersedeas bond, as re- 
quired by statute, to enable hlm to safely présent his contention to the 
appellate court; but where there bas been such delay he should be re- 
quired, as a condition to the granting of the relief prayed for, to pay 
tlie costs aûjudged against hlm In the state courts, whlch might bave 
been, to a large estent, avolded by his more timely action. 

Appeal from the District Court of the United States for the District 
of Indiana. In Admiralty. 

The appellant John Gleason, one of the crew of the steamboat Transit, on 
the 22d day of December, 1896, received an injury through a collision be- 
tween the Transit and tugboat Aid upon the Ohlo river, and at the port 
of LoulsvIUe. On May 5, 1897, h« brought a common-law action In the 
circuit court for the county of Olarli, Ind., against DufEy and HofCman, 
the appellees, çtwners of the steam tugboat Aid, to recover damages there- 
for. The clàltnant appeared to that action, denied liability, and also an- 

1 Limitation of shlpowner's liability, see note to The Longf ellow, 45 0. C. 
A. 387. 
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swered, claîming the benefit of the limitation of UablUty nnder the stat- 
utes of the United States. On June 24, 1890, Judgment In that cause vras 
rendered against DufCy and Hoffman for $2,000, with costs; the elalm 
for limitation of liablllty being refused and rejected by the court. They 
appealed therefrom to the appellate court for the state of Indiana, giving 
bond, with surety, condltloned that they should prosecute their appeal, 
and abide by and pay the judgment and costs which might be rendered 
and afflrmed against them by the appellate court. On November 27, 1900, 
the judgment of the circuit court for the county of Clark was by the 
appellate court in ail thlngs afflrmed. 58 N. E. 729. The bond operated 
as a supersedeas. Thereafter, on the 23d of January, 1901, DufCy and HofC- 
man filed their pétition in the district court of the United States for the 
district of Indiana against Gleason to limit their llability under the act 
of congress; setting forth the facts stated, and asserting, among other 
things, that the injury was not caused by the négligence of the petitioners, 
who were not présent at the time, and occurred without their privity or 
knowledge, and without fault or négligence on their part; that the Aid Is 
a vessel of eight tons burthen, duly enroUed according to law in the O'fflce 
of the supervising inspecter of steamboats of the United States for the 
Sixth supervising district, which includes the ports of Jefîersonville, in the 
state of Indiana, and LouisTille, in the state of Kentucky, and the waters 
of the Ohio river; that the vessel is now in the port of Jeffersonville, in 
the district of Indiana, and within the jurlsdictlon of the district court, 
and is engagea in plylng between that port and the port of Louisville and 
adjacent places, and is used as a tug and tow boat in Interstate commerce 
upon the Ohio river; that they Interposed in the state court to contest their 
liablllty and the liablllty of the steamboat, and desired at ail times to 
claim the benefit of the limitation of liablllty provided for in sections 4282 
and 4289 of the Revised Statutes, as amended; that the claim for dam- 
ages made by Gleason, and the judgment recovered and afflrmed, exceed 
in amount the value of the steam tugboat Aid at the time of the acci- 
dent, and exceed the several Interests of the petitioners therein; and charges 
that the vessel at the time had no freight, and her value, Includlng tackle, 
apparel, and furniture, did not exceed the sum of $600. The pétition calls 
for an appraisement of the value of the Interest of the petitioners In the 
steamboat; that they be permitted to pay the amount Into court, and that 
Gleason, Douglas, and Phipps, — the latter two of whom are charged to hâve, 
as attorneys, a lien upon the judgment, — may be cited to answer, and that 
upon such appraisement, and payment into court of the value, the amount 
may be dlvided among the respondents in proportion of their interests; 
and that the respondents be severally enjoined from prosecutlng and col- 
lecting the judgment in the state courts by suit upon the bond or otherwlse. 
Thereafter, on January 31, 1901, Gleason brought his action In the circuit 
court for the county of Clark, Ind., against Duffy and HofCman, and 
against Howard, the surety, to enforce the penalty of the appeal bond, 
which fact was brought to the attention of the court by an amendment to 
the pétition. The sald Gleason answered to the pétition, reciting that the 
petitioners should be held estopped by the judgment of the state court from 
further contestlng their llability and the liablllty of the vessel, and from as- 
serting any claim on their part to the benefit of limitation of llability of 
vessel owners as provided by statute, and asserted their failure to take ap- 
propriate proceedings for the limitation of llability during the progress of 
the cause In the state court. He also ehallenged the jurlsdictlon of the ad- 
mlralty court upon the ground that the matters contained in the libel were 
not matters of admiralty and maritime jurisdiction, but not otherwlse con- 
testmg the facts averred. The answers of Douglas and Phipps asserted a 
lien upon the judgment, and ehallenged the jurisdiction of the court. Ex- 
ceptions were filed to the answer of Gleason for insufflciency, which excep 
tiens were sustained by the court. Afterwards, on July 11, 1901, Gleason 
electing to stand upon this answer and declining to make further answer, 
the court decreed for the petitioners; finding the value of the steam tugboat 
Aid at the time of the accident to be $650; that the amount has been duly 
paid Into court by the petitioners; and declared and Umlted the llability of 
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tbe owners to tte sum of $050; anfl fleclared that such pajmient Into court 
be ta fuU qj>inpefisatlon of thelr llmltëâ liablllty; and they were dlscharged 
îrpta) ^11 other qt further liablllty; pérpetually enjoined and restrained the 
appellaùts frbm brlnglng or prosecUting any suit or from coUecting any 
Judgment agalnst Duffy and Hoffman for tbe injury sufCered by Gleason, 
and from pTosecutlng tbe suit upoà tbe appeal bond; and directed that tbe 
lien of tbe âttorneys follow tbe prpceeds into tbe registry of tbe court, re- 
servlng to tbe appellants tbe rigbt to détermine their respective liens upon 
tbe proceèds as between tbemselves. From tbis decree tbe appeal is prose- 
cuted. 

Wm. V. Rooker, for appellants. 
Chas. L. Jewett, for appellees. 

Before JENKINS and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Jud|fe (after stating the facts as above). By the 
gênerai maritime law of Europe the liability of owners for the wrong- 
ful acts of the master is limited to their interest in the ship, and by 
abandoning the ship and freight to the creditor they discharge them- 
selves from ail personal liability. The Rebecca, i Ware, i88, Fed. 
Cas. No. 11,619. The rule was for the encouragement of shipping, 
and was adopted in this country by Rev. St. §§ 4282-4287. The rule 
was limited to seagoing vessels. The act of 1886 (24 Stat. c. 421, § 4) 
extènded the rule to ail vessels used on lakes or rivers or in inland 
navigation. Section 4283, Rev. St., provides that "the liability of the 
owner of any vessel for * * *, any loss, damage or injury by 
collision, or for any act, matter or thing, loss, damage, or forfeiture 
done, occasioned or inctjrred without the privity or knowledge of such 
owner or owners, shall în no case exceed the amount or value of the 
interest of such owner in, such vessel and her freight then pending." 
This statute is an express limitation upon the liability of the owner, 
and was designed "tb thodify the shipowners' common-law liability 
for evérything but thé act of God and the king's enemies." Walker 
y. Transportation Co., 3 Wall. 150, 18 L. Ed. 172. The suprême court 
adopted rules of practicç to efïectuate the purpose of the statute. 13 
Wall, xii, 20 L. Ed. 926. It is therein provided with respect to the 
court in which the proëeedings may be had as follows : , , 

"The sald libel or pétition shall be flled and the said proceedings had In 
any district court of tbe. United States in which sald ship or vessel may 
be libéled to answer for any such embezzlement, loss, destruction, damage 
or injury; or If the sald sbip or vessel be not libeled, then in the district 
court for any district In wblcb the said owner or owners may be sued in 
that behalf. If tbe sblp bave already been libeled and sold, tbe proceèds 
Bbàll represeitt tbe samei for tbe purposes of thèse rules." 

It was sùggèsted at the bar that the district court of Indiana could 
not rightfully ehtertain jurisdiction of this proceeding, because, as it 
was said, it had no admiralty jurisdiction over the Obio river, for the 
reason that that stream lies whoUy within the state of Kentucky. This 
Contention funs far afield. Ûnder the statute the liability of the owner 
ôf a vessel may be limited by any court of compétent jurisdiction. The 
proceeding may be had upon payment into court of, or upon stipulation 
to pay, the appraised value of the vessel, or, without appraisement, at 
the élection of the owner, upoii tbe transfer by him of his interest in 
the vessel to à trustée appointée by the court, "from and after which 
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transfer ail daims and proceedings against the owner shall cease." 
By the rule, in case the vessel be not libeled by the claimant, the pro- 
ceeding may be brought in the district court for any district in which 
the owner is sued. The présence of the vessel within the jurisdiction 
of the court is not essential to jurisdiction over the proceeding. The 
territorial locality of the Ohio river is therefore not relevant to the 
question of jurisdiction hère. The proceeding was properly brought 
within the district of Indiana, in which the owners were sued in that 
behalf. 

Without question, the state court had jurisdiction to render the 
judgment in the action brought by Gleason against the appellees. 
With respect to suits in personam for injuries upon navigable waters, 
the statute expressly reserves to suitors the right of a common-law 
remedy. Schoonmaker v. Gilmore, 102 U. S. 118, 26 L. Ed. 95. 
Does the judgment rendered in the state court estop the appellees to 
maintain the proceeding to limit liability? We think not. The right 
to a common-law remedy may be invoked either in the fédéral or in 
the state courts, but, whether in the one or in the other, is subject to 
the right of the owner of the vessel to seek limitation of his liability; 
and that can only be done in a court of admiralty. The judgment 
is conclusive between the parties upon the question of liability for the 
injury sustained, and the amount of damages sufifered. Because of 
the estoppel of the judgment, the owners of the vessel causing the 
injury cannot in the proceeding to limit liability further contest lia- 
bility for the injury, or question the quantum of damages sustained by 
the plaintiflf. Both thèse questions are concluded by the judgment. 
The owners, however, are not estopped to claim the protection of the 
law which limits that liability, if the proceeding be timely. They bave 
right to contest liability either in the action in personam, or upon Hbel 
against the vessel, if one be filed, or in the proceeding to limit their 
liability. But disputing liability in the action in personam, they are 
estopped by the judgment to deny it hère. But there is still open the 
right or privilège to limit that liability by proper proceeding under the 
act of congress. 

It is also objected that resort to the proceeding to limit liability 
is not available after the rendition of a judgment at common law. 
This suggestion of lâches is not without merit, and is deserving of 
considération. It would seem fitting that the proceeding to limit lia- 
bility should be seasonably instituted upon commencement of adversary 
proceedings in a court of law, since both the question of liability and 
its extent can be therein determined. There is a suggestion to that 
effect in Transportation Co. v. Wright, 13 Wall. 104, 20 L. Ed. 585. 
But the question of time was not there involved. We think, however, 
that the question is set at rest by the décision in The Benefactor, 103 
U. S. 239, 2"^ E. Ed. 351. There a libel was filed in admiralty for a 
collision, which proceeded to a decree adjudging fault, and the dam- 
ages sustained by the libelants and interveners were assessed at an 
amount aggregating over $60,000. A decree was rendered against the 
claimants, upon their stipulation, for costs and for $40,000, — ^the 
amount of the stipulation for the appraised value of the vessel. From 
this decree an appeal was taken to the circuit court. Pending that ap- 
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peàl the claîmants filed their pétition in the district court to lîmît their 
liability undér' the statute. It was objected that the proceeding was 
taken tôo -late, arid it was so decreed by the district judge. The su- 
prême côi!irt, revérsing the decree, speaking by Mr. Justice Bradley, 
says: 

"He [the district judge] suppases tliat this right to contest the case on 
the merits at the same tlme and in the same proceedlngs that a limited lia- 
bility Is clalmed injplies that such ï>roceedings must be institutéd before the 
case has been tried on its merits, because a second trial of the same mat- 
ter, after,4t has Oflce been adjudicated, will not be deemed to hâve been 
contemplate'd by thè rule. In supposing that a second trial of the merits 
between the eame parties was not contemplated by the rule, the judge was 
correct. Btit It was certainly not the intention of the admiralty rules to 
preclude a party from claimlng the beneût of a limited liability after a 
trial of the cause of collision. The flfty-sixth rule [13 Wall, xlil, 20 L. Ed. 
926] was merely Intended to rellcve shipowners from the English rule of 
practice, whlch requires them, when they seek the beneilt of the law of 
limited liability, to confess the ship to hâve been In fault In the collision. 
ThlS: wasi deémed to be a very onerous requirement; for In many, if not 
in most cases, it Is extremely doubtful whlch vessel, If either, was in fault, 
and to require the owners of either to confess fault before allowing them 
to clalm the beneflt of the law would go far to deprive them of its benefit 
altogethér; Hence this court, in préparing the rules of procédure for lim- 
itation of liability, deemed it proper to allow a party seeking such limitation 
to contest any liability whatever. But this rule of procédure was not in- 
tended to abrogate, and Indêed, could not abrogate, the rule of law, that res 
judlcata, 6r a matter once regnlarly decided between parties in a compétent 
tribunal, cannot be again opened by either of them except in an appellate 
proceeding. Of course, therefore, the rule of procédure allowing a contesta- 
tion of ail liability is subordlnate to tlils rule of law, and cannot apply where 
the question of gênerai liability has already been adjudicated. Nor In such 
case can the proceedlngs for a limitation of liabUlty prevent the due course 
of appeal In the prlmary cause of collision, though by the exercise of the 
court's authorlty they may prevent the parties from attempting, by exécution 
or other process, to collect any moneys recovered by them beyond the amount 
awarded In the sald proceedlngs. The amount recovered, whether before 
the limitation proceedlngs are commenced or afterwards, and whether In 
the court of flrst instance or an appellate court, wlU stand as the recoverer's 
basis for pro rata division when the condemned fund Is distributed. In ail 
other respects the proceedlngs for obtaining a limitation of liability may 
proceed In ordinary course." 

The court further observedi 

"But slnce the statute is Imperative that, where a loss occurs In a vessel 
by embezziement or by collision or other thing, wlthout the privity or 
knowledge of the owner, fais liability 'shall in no case exceed the amonnt 
or value of hls Interest In the vessel and her frelght then pending,* It would 
be a questionable exercise, by this court, of its power to regulate the pro- 
ceedlngs, if, by such régulation, It should prevent a party from having the 
benefit of the law unless he took Inltiatory steps for that purpose before it 
appeared that he was llable at ail. • • * To require such proceedlngs 
to be commenced before a trial of the cause of collision wonld In many 
cases work injustice. In addition to the reasons already adverted to, It may 
be added that the owners of the vessel found In fault may of ten not know 
the amount of damage and loss sustalned by the other vessel and her cargo. 
It may greatly exceed their expectations and, contrary to what was origi- 
nally known or supposed, may turn ont to be much greater than the value 
of their own vessel and the frelght pending thereon. The institution of pro- 
ceedlngs for a limitation of liability must, however, be subject to some limi- 
tations growlng out of the nature of the case. They must be regarded as 
ineffectuai as to any spécifie party If not nndertaken untll after such party 
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has obtalned satisfaction of hls demand. The doctrine of lâches, as appUed 
In admiralty courts, would be properly applicable to such a case. The court 
would justly refuse Its ald in compelllng a return of money recelved. Pre- 
clsely when the owners of a ship in fault ought to be regarded as precluded 
from InStituting proceedings for a limitation of llabillty mlght be diflScult 
to State in a categorical manner. Perhaps they can never be precluded so 
long as any damage or loss remains unpaid. But in a particular case relief 
should not be granted except upon condition of compensating the other party 
for any costs and expenses he may hâve Incurred by reason of the delay In 
claiming the benefit of the law." 

This décision seems to us conclusi've of the question hère. It is 
said that that case is distinguishable from the one in hand because 
there the proceeding was in admiralty in the district court, while the 
one hère was a common-law remedy sought in a state court. We 
think the distinction is unavaiUng. Whether the remedy resorted 
to be one in admiralty or at common law, the right to limitation 
under the statute is the same ; and, while the right to a common-law 
remedy is reserved, it is so reserved subject to the provisions of the 
statute which sanctions proceedings for fhe limitation of liability, The 
appeal taken by the owners in the state court was properly resorted 
to in contestation of their liability, and to correct any supposed 
errors of the trial court. They had légal right to do that, and should 
be no more concluded by the exercise of that right than by the dé- 
fense of the case in the trial court. The bond which they gave upon 
appeal was one which the law required them to give in order that 
they might properly and safely présent their contention to the ap- 
pellate court. We do not think that that should preclude them from 
asserting their rights under the statutes of the United States. But 
they could hâve earlier filed their pétition to limit liability, and could 
then hâve contested ail liability in the proceeding equally as well as 
in the trial court. This would hâve resulted in saving of time and 
expense. Their failure to do so put their opponent to disadvantage, 
and compelled him to an expenditure to which he ought not to hâve 
been subjected. The suprême court suggests in The Benefactor that 
"the flexibility of admiralty proceedings will enable the court in most 
cases so to shape their course as to attain justice between the parties." 
In view of the delay in presenting this pétition, we think it only 
équitable that the appellees should hâve been required by the court be- 
low, as a condition of granting the relief demanded, in addition to the 
payment into court of the appraised value of the vessel, ;to pay the 
costs awarded to Gleason both in the trial court and upon appeal. 
Through failure in this respect the decree is erroneous. It is other- 
wise correct. 

The decree will therefore be reversed, and the cause remanded to 
the court below, with direction to enter a decree in conformity with 
this opinion. 
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HAERISON V. GLUCOSE STJGAK RB'FINING CO. 

(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 880. 

1. CoHTBACTs— Défenses against Suit to Enfobce— Illbgalitt op Cobpoba- 

•nos. 

Tliè objection that a corporation Is a trust or monopoly organized and 
existing in violation of law cannot be urged by one who bas voluntarily 
enterea into a contract witb It, which is independent of, and bas no re- 
lation tp, Its unlawful purposes, if such exist, for tbe purpose of avoid- 
ing, sùcii contract. 

2. SaMB— liKOALITY— COVBNANTS IN BbSTBAINT OF TbADE. 

A èovenant by an employé, in a contract by wbicli he is employed for 
flve yèars, tbat he will not during such term engage in, or become in- 
terested in, the speclfled business, in compétition with his employer, at 
any place wlthin a radius of 1,500 miles from the employer's principal 
place of business, is not against public policy and vold as In restraint 
of tràdé and oppressive, where the business in vs^hlch the employer is 
engagétt Is the manufacture and sale of products which it markets 
throughout the greater part of the territory to which the restriction ap- 
plies, an4 especially where the manufacture involves secret proeesses, 
which, owing to the nature of his employment, must necessarlly be com- 
municated to the employé. 

3. SaMB— COVENANT BY EMPLOYE NOT TO ENGAGE IN COMPETING BUSINESS— 

ENfobcbmbnt by InjunctioN. 

Complalnant, a corporation engaged in manufacturlng and selling 
glucose, grape sugar, starch, and kindred products of a glucose factory, 
employed défendant, who was skilled in the business, for the term of 
five years, at a salary of ^,000 per yeàr. In the contract défendant 
eovenantëd that he would n<rt engage in, or become Interested in any 
way in, thé same business, eicept under the contract, during the term, 
at any place wlthin a racùus of 1,500 miles from • Chicago. Défendant 
was made superintendent of one of complalnant's factorles, where, by 
reason 'of his position, he was made acquainted with secret processes 
which wëre then in use, and belng constantly devised, for utilizing at 
the smallest expense ail the products and by-products of the manufac- 
ture. At the end of about three years he left the employment without 
cause, and engaged hlmsèlf to another company, which was not then 
éngaged Ih a rival business, but which soon thereafter constructed a 
glucose factory. Complalnant protested, and offered to continue défend- 
ant In itk service under the contract until the end of the term, but he. 
refusedtp Tietûrn. Beld, that complalnant was entltled to an injunction 
to resfcàin défendant from violating his covenant 

Appeal froffl the Circuit Court of the United States for the Northern 
District ofllliilbis. 

On August 14, 1897, the appellant, Lee S. Harrison, entered into a written 
agreement with the appellee as follows: 

"This agreement, made at Ctiicago, Illinois, on this 14th day of August, 
A. D. 1897, by and between Lee Harrison, of Peoria, the first party hereto, 
and the Glucose Sugar Reflning Company, a corporation organized under the 
laws of the state of New Jersey, the second party hereto, witnesseth: 
Whereas, the first party bas been for several years last past engaged in 
the Ijusiness of manufacturlng and selling glucose, grape sugar, starch, and 
kindred products of a glucose factory, and hereby represents that he bas 
acquired exceptional skill and thorough knowledge of the said business; 
and whereas, the flrst party is désirons of entering the employ of the second 
party, which Is engaged in the business of manufacturing and selling glucose, 

H 2. See Contracts, vol. 11, Cent. Dlg. §§ 555, 558. 
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grape sugar, starch, and klndred products and the varions products of a 
glucose faetory; Now, therefore, In considération of the foregoing récitals 
and other good and valuable considérations, and the mutual coTenants herein 
contained, it is hereby covenanted and agreed by and between the parties here- 
t&asfollows: (1) The second party hereby agrées to and does employ the first 
party, and the first party hereby agrées to and does accèpt such employment, 
for the term of flve years from the 14th day of August, 18&7, in such capaclty, 
and for the performance of such services, in and about the sald business of 
the second party, as the second party may from tîme to time requine the 
first party to perforai. (2) The first party shall, during the time of said em- 
ployment hereby created, dévote ail his time and attention excluslvely to the 
business and interests of the second party, and to the performance to the 
satisfaction of the second party of such duties as may be assigned to him 
in the premises by the second party, and he will do his utmost to further 
enhance and develop the best interests and welfare of the second party. 
(3) The first party hereby agrées and covenants with the second party that 
during said term of years he will not, directly or indireetly, enter the em- 
ployment of or render any service of any lîind to any individual, indivlduals, 
partnershlp, association, or corporation whatsoever (other than the second 
party); and during said term of years he will not, under any clrcumstances 
or conditions whatsoever (whether said employment be in force or not), 
engage In, or be or become interested, directly or indireetly, as an individual, 
partner, stoekholder, director, oflîcer, clerk, principal, agent, employé, trus- 
tée, lender of money, or in any other relation or capaclty whatsoever, in or 
to, the business (other than that of second party) of buying, manufacturing, 
or selllng glucose, grape sugar, starch, or any kindred products, or any of 
the products of a glucose faetory, within a radius of flfteen hundred miles 
of the clty of Chicago, Illinois. (4) In considération of the continuous 
faithful performance of the covenant herein contained by the first party to 
be performed, and of the making of this contract, the second party hereby 
covenants and agrées that it will pay to the first party during sald term of 
years the sum of three hundred thirty-three and one-third dollars per month, 
payable on the last day of each and every month. 

"In witness whereof the parties hereto hâve duly signed and sealed this 
Instrument the day, date, and place first above wrltten. 

"Lee S. Harrison. [Seal.] 

"The Glucose Sugar Refining Company, 

"By 0. H. Matthiessen, Pt." 

At the date of the contract the appellee was. and is now, the owner of 
and operating factories in Chicago, Peoria, and Eockford, In the state of 
Illinois, and In Davenport and ^arshalltown. In the state of lowa, wherein 
are manufactured glucose, starch, grape sugar, and other kindred products. 
It sells Its manufactured product throughout the United States and in varions 
forelgn countries and places, and particularly throughout a terrltory clr- 
cïmiscrlbed by a radius of not less than 1,500 miles from the clty of Chicago. 
It is claimed by the appellee that in the manufacture of thèse products it 
possesses many new and original processes whlch it was to its interest to keep 
secret; that it was essentlal to conflde thèse secrets to Harrison, the ap- 
pellant, because he was one of its superlntendents, having charge of the 
faetory at Davenport, In the state of lowa; that he was taken through ail 
the factories, and fuUy instructed with respect to the methods and pro- 
cesses used. The record discloses interesting facts touchlng the manufacture 
of thèse articles of commerce. The ordlnary commercial starch, glucose, and 
grape sugar are produced from the starch granule In the corn kernel. At 
an early period in the hlstory of the manufacture of thèse products, after 
the séparation of the starch the remainder of the kernel went off from the 
faetory In the nature of slops or ofEal, which was lost, except as It was 
fed to cattle In pens near the faetory. Processes were devised whereby this 
slop or offal was treated so as to separate the hull, the gluten, and the 
genn. Ftom the hull, bran Is made; from the gluten, gluten meal; and 
the germ has proven a most Interesting by-product. From It are made corn 
oll and oïl cake and rubber used for belting and other simllar purposes. 
The hull and gluten are dried, pressed, and shlpped In large quantlties to 
116 F.— 20 
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New Bngland and Europe as food for catfie. The com oll has proven a 
valaable product, and is used in making soap and dresslng leather, etc., and 
Iboth the oll apd oll cake are exported In large quantities to Europe. There 
arealso maiiufactured from the starch seyen or eight grades of glucose used 
by the syrup mixer, the jelly maker, the confectioner, and the brewer, eacli 
grade adapted for use In the spécial Une of manufacture In which it is used. 
From the starch are made différent grades of sugar, varions grades of com 
starch, and several grades of dextrine used in the finish of cotton goods 
and wall paper, and American gum, a prpduct nearly identical In its chemlcal 
propçrtles wlth gum arable. There is aiso a process for the recovery of the 
steep water; that is, recoverlng ail the slops from the water In which the 
com Is ateeped In the process of separating the starch. Thèse solids are 
used to enrich the feeds produced from the huU and gluten. It also appears 
that there are some 28 différent grades of syrup, each involving a différence 
in Ingrédients, proportions, and température; the work requiriug delicacy 
in planning and skill in treatment. The évidence shows that the art, by 
study and experiment, is still advanclng. The superintendent and the 
chemist are constantly engagea In making experiments, that the greatest 
possible yield from the corn might be derived wlth the least expense. Thèse 
processes are sought to be kept secret, that they may not corne to the 
knowledge of competitors. The f actories of the appellee are surrounded 
by hlgh board fences to exclude the public. Watchmen are stationed at the 
several entra-nces, and no one is allowed to enter without a pass from the 
président or gênerai manager. The laborers employed in the f actories, 
except those employed In the laboratorles, are required to stay in thelr re- 
spective departments. The processes adopted are communicated in con- 
fidence, and only to those having supervision, and there is constant Inter- 
course hetween the superlntendents of the différent factorles wlth respect 
to the expeirim«it8 made. The appellant served in the capacity of superin- 
tendent of the factory at Davenport untll June 8, 1900, when without cause 
he abandoned the service of the appellee and resigned bis position. On 
the next day the appellee notifled him that his contract had not explred, 
and Instructed him to report at the gênerai office for conférence wlth the 
président, to which notice he paid no attention, but soon thereafter entered 
the service of the Illinois Sugar Reflning Company as superintendent of 
its factory at Pékin, in the state of Illinois. The business of that company 
was origlnally the manufacture of sugar from beets, which business was 
not in compétition wlth' that of the appellee. But on the 15th of May, 1901, 
that Company began the manufacture of glucose and kindred products from 
corn, wlth the appellant as Its superlfatendent, and became an active com- 
petitor of the appellee in its Une of business. On May 25, 1901, the appellee 
àddressed a letter to the appellant protestlhg against his entering the em- 
ployment of the Illinois Sugftr Eeflnlng Company or otherwlse engaglng in 
business In violation of his contract protesting against his using any in- 
formation acquired by him while in the service of the appellee, and notify- 
Ing him that the appellee was wiUing that he should re-enter its service 
under the ternds and conditions of the agreement and during the period 
therein stated. The appellant, however, persisted in actlvelv managing the 
business of manufacturlng glucose and kindred products for the Illinois 
Sugar Befining Company, and on June 24, 1901, the appellee flled its biU in 
the court below, seeking to enjoln him from so doing until August 14, 1902, 
the date of the expiration of his contract férm, as prayed In Its bill. 

The answer Charges that the appellee is "an unlawful pool, comblnation, 
monopoly, or trust"; that the district circumscrlbed by à radius of not less 
than 1,500 miles from the clty of Chicago comprises the entlre territory In 
the Pnlted States wlthln which glucose and its kindred products are or can 
be successfuljy manufactured and marketed; that the appellee corporation 
was organlzed l)y the comblnation, wlth two exceptions, of ail the factorles 
■wlthln whât is ki?own as the "Corn Belt," wlth a view of stlfllng compétition, 
and creatihg a jnenopoly In the manufacture and sale of glucose and Its 
kindred proàuets throughout the United States, and to that end to unité and 
combine under one management so far as possible ail the glucose plants 
and factorles wlthln the district circumscrlbed by a radius of 1,500 miles 
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from the clty of Chicago, wlth the Intention and for the purpose of regn- 
lating the production and output of glucose and its kindped products and the 
price thereof, and that, pursuant to such purpose, the appellee acquired the 
factories mentioned; that the corporation the appellee Is an unlawful cor- 
poration, wlthln the décision of the suprême court of the state of Illinois in 
Hardlng v. Glucose Co., 182 111. 551, 55 N. E. 577, 74 Am. St. Rep. 186. 
He charges that the contract was vold, as being In restraint of trade and 
unreasonable; he dénies the communication of any secrets of the business 
to hlm, and dénies that he designs to use any Information imparted to 
him by the appellee for any secret processes, methods, or devices used 
by the appellee in the manufacture of its products, and derived by and 
Imparted to hlm in the course of hls service with the complainant He 
also submits that the appellee, the complainant below, has a full, complète, 
and adéquate remedy at law for any damages sustalned. 

Upon the bill. answer, and replieation and affldavits a motion for an in- 
junctlon was heard by the circuit court, and on August 5, 1901, a decree of 
injunctlon was passed by the court as follows: "That untU the further order 
of the court the said Lee S. Harrison, défendant, shall be, and he Is hereby, 
restralned and enjolned from engaging In, being or becoming interested, 
dlrectly or Indirectly, as an Individual, partner, stockholder, director, ofllcer, 
clerk, principal, agent, employé, trustée, lender of money, or in any other 
relation or capacity whatsoever, in or about, the business (other than that 
of the complainant) of buylng, manufacturing, or selllng glucose, grape 
sugar, starch, or any klndred products, or any of the products of a glucose 
factory, withln a radius of flfteen liundred (1,500) miles of the clty of Chi- 
cago; and that untll the further order of the court the said défendant, Lee 
S. Harrison, shall be, and he is hereby, restralned and enjolned from in any 
manner, dlrectly or Indirectly, worliing for, rendering any assistance or aid 
of any kind, name, or nature to, the Illinois Sugar Refining Company, In 
any capacity whatever, and from in any manner, dlrectly or indirectly, im- 
partlng to the Illinois Sugar Refining Companj', using for its beneflt, or per- 
mitting It to use or avall Itself of, in any way whatsoever, the skill, knowl- 
edge, or abllity possessed by the défendant in the manufacture or sale of 
any of the products of a glucose factory, and from In any manner, dlrectly 
or Indirectly, being in any wise Interested, either as an employé, principal, 
agent, stockholder, officer, director, or In any capacity whatsoever, in said 
Illinois Sugar Refining Company, or the business earrled on by it, and from 
in any manner, dlrectly or indirectly, discloslng to the Illinois Sugar Refining 
Company, or any of its officers, directors, agents, employés, servants, or at- 
torney, any Information, knowledge, trade secrets, methods, or processes of 
any klnd, name, or nature relating to the manufacture or sale of glucose, 
grape sugar, starch, or any klndred products or any of the products of a 
glucose factory." From this decree or order an appeal is prosecuted. 

Chester E. Cleveland and Thomas Cratty, for appellant. 
William Z. Calhoun, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and HUM- 
PHREY, District Judge. 

JENKINS, Circuit Judge (after stating the facts). The objection 
that the appellee is an illégal trust or monopoly condemned by the lavir 
of the State of Illinois, and so declared by the suprême court of that 
State, cannot be sustained. We hâve held in the case of an injurious 
combination of the nature hère asserted that the remedy is by direct 
proceedings; that with respect to a contract which is independent of 
the illégal combination, and is merely incident to other and innocent 
poirposes, one who voluntarily and knowingly deals with parties so 
combined cannot on the one hand take the benefit of his bargain, and 
on the other défend against the contract on the ground of the illegality 
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of the combînation. Dennehy v. McNulta, 30 C. C. K. '422, 86 Fed, 
82s, 41 L. R. A. 609. See, also, Paper Co. v. Robertson (C. C.) 99 
Fed. 985. 

It is to be said also that since the submission of this case the su- 
prême court of the Utiited States in ConnoUy v. Sewer Pipe Co. (de- 
dded March 10, 1902, and as yet not ofïîcially reported) 22 Sup. Ct. 431, 
46 h. Ed. 679, bas declared the anti-trust law of the state of Illinois 
to be in dérogation of the constitution and an invalid enactment. 

It is urged that the contract in question is one in restraint of trade 
because of the covenant that during the stipulated time of service 
the appellant would not, directly or indirectly, become interested in 
the specified business within a radius of 1,500 miles from the city of 
Chicago otherwise than under his engagement with the appellee. The 
doctrine of restraint of trade had its birth in conditions anciently ob- 
taining, and now greatly changed. Then the area of trade was con- 
fined within narrow territorial bounds. Intercommunication has be- 
come largely extended, and trades anciently limited to a small locality 
hâve become national in their extent. The rule is bottomed upon the 
considération whether such a covenant was broader than the cov- 
enantee required for his protection. The restraint must not be arbi- 
trary, but should be limited. It must be reasonable with respect to 
time and to the area within which the covenantee prosecutes his busi- 
ness. Beyond this, restraint is unnecessary and invalid. The test to 
be applied was asserted by Chief Justice Tyndall in Horner v. Graves, 
7 Bing. 735, to be this : 

"To consldér whether the restraint is such only as to afCord a falr pro- 
tection to the interests ot the party in favor of whom It is given, and not 
so large, as to Interfère with the interests of the public. Whatever restraint 
is larger than the necessary protection of the party can be of no benefit to 
either. It can only be oppressive, and, if oppressive, it Is, in the eye of the 
law, lutreasonable and void, on the ground of public pollcy as being injuri- 
ons to the liiterests of the public." 

In Navigation Co. v. Winsor, 20 Wall. 64, 68, 22 L. Ed. 315, Mr. 
Justice Bradley, in delivering the opinion of the court, observes: 

"There are two principal grounds on which the doctrine is founded that 
a contract In restraint of trade is void as against public pollcy,— one is the 
injury to the public by being deprived of the restrlcted party's Industry; 
and the other is the injury to the party hlmself by being precluded from 
pursulng his occupation, and thus being prevented from supporting hlmself 
and his family." 

In Gibbs v. Gas Co., 130 U. S. 396, 409, 9 Sup. Ct. 553, 557, 32 U 
Ed. 979, Chief Justice Fuller, speaking for the court, says : 

"The décision in Mitchel v. Beynolds, 1 P. Wms. 181, is the foundation of 
the rule In relation to the invalldlty of contracta in restraint of trade; but, 
as It was made under a condition of thlngs and a state of soclety différent 
trom those which now prevall, the rule laid down is not regarded as in- 
flexible, and has been considerably modlfied. Public welfare is flrst con- 
sldered, and if it be not involved, and the restraint upon one party is not 
greater than protection to the other party requires, the contract may be 
sustained. The question is whether, under the partlcular circumstances of 
the case and the nature of the partlcular contract involved' in it, the con- 
tract is or is not unieasouable." 
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Notwithstanding some authorities which seem to hâve followed 
blindly the ancient rule, overlooking the reason of the rule and the 
changed conditions, it is not jlist to limit the territory within which re- 
straint may be applied by any arbitrary geographical bounds, without 
regard to the nature and extent of the business in which the restraint 
is sought to be imposed. State lines cannot justly be applied within 
the reason of the rule. It is a question not of state policy, but of 
national policy and of gênerai law. The reasonableness of the re- 
straint has respect to the territory occupied by the business. That 
which would be reasonable in respect of one trade would be unreason- 
able in respect of another. Each case must be resolved upon its pe- 
culiar circumstances. Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. 658, 
33 L. Ed. 67; Carter v. Alling (C. C.) 43 Fed. 208; Rousillon v. 
Rousillon, 14 Ch. Div. 351; Nordenfelt v. Ammunition Co. [1894] 
App. Cas. 535 ; Underwood v. Barker, 68 Law J. Ch. 201 ; Kramer v. 
Old, 119 N. C. I, 25 S. E. 813, 34 L. R. A. 389, 56 Am. St. Rep. 650; 
Cloth Co. V. Lorsont, L. R. 9 Eq. 345 ; Badische Anilin und Soda 
Fabrik v. Schott [1892] 3 Ch. 447; Match Co. v. Roeber, io6 N. Y. 
473, 13 N. E. 419, 60 Am. Rep. 464; Herreshofï v. Boutineau, 17 R. I. 
3, 19 Atl. 712, 8 E. R. A. 469, 33 Am. St. Rep. 850; Electric Co. v. 
Hawkes, 171 Mass. loi, 50 N. È. 509, 41 L. R. A. 189, 68 Am. St. 
Rep. 403. 

in the contract in question the restraint is limited, as to time, to- the 
period of service engaged for; as to territory, within a radius of 1,500 
miles of the city of Chicago. It is contended that in the latter respect 
the restraint is unreasonable. The answer asserts that the territory 
described comprises the entire territory in the United States within 
which glucose and its kindred products are or can be successfully manu- 
factured and marketed. The bill allèges that the market occupied by 
the appellee extends throughout the United States and to various for- 
eign countries, but particularly extends throughout the territory de- 
scribed. Within the modem doctrine we cannot say that this restraint 
is invalid, the circumstances being considered. The appellant engaged 
his services to the appellee for a specified term. He was to aid in the 
manufacture of glucose and its kindred products. He was to receive 
a compensation of $4,000 per annum, and in addition, as he states, was 
to hâve for his fîve years' service $17,500 par value of the common 
stock of the appellee. The restriction that during the term of service 
the appellant should not become interested in the manufacture of like 
products in the territory occupied by the appellee seems not unreason- 
able. He engaged his whole service and his entire time for the period 
of five years and for a libéral compensation to be paid him. It is but 
common justice that during the period of service contracted, and from 
which service he had not been discharged, the appellant should not be- 
come interested in the manufacture or sale of the product of a rival in 
the business. In Rousillon v. Rousillon, supra, a contract not to en- 
gage in the sale of Champagne, without limit as to territory, was en- 
forced. In Whittaker v. Howe, 3 Beav. 383, a contract by a soliciter 
not to practice his profession in any part of the kingdom of Great 
Britain was held valid. In Underwood v. Barker, supra, an agreement 
by one in the service of a hay and straw merchant that he would not. 
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for the space of 12 months next after leaving the business, be înterested 
in the same business in the United Kingdom of Great Britain, Ireland, 
the Province of Belgium, Holland, or the Dominion of Canada, nor for 
the period of five years in the Republic of France, was sustained. 
The extent of the restraint hère is only that during the time engaged 
for he should not enter the service of a rival within the territory occu- 
pied by his employer. There is in this agreement, as we conceive, 
nothing contrary to public policy. If the public be deprived of his sup- 
posed skill it is only because he chose to break his contract, and dé- 
clines to re-enter the service for which he engaged and which is still 
open to him. He is not debarred from engaging in other business or 
providing for his family in any other occupation. It is well said in 
Electric Co. v. Hawkes, supra: 

"The comparative ease wlth which one engaged In business can turn his 
énergies to a new occupation If he contracts to give up his old one makes 
the hardshlp o( such a contract much less for the individual than formerly, 
and the commercial opportunlties which open the markets of the world to 
the merchants of every country leave llttle danger to the community from 
an agreement of an Individual to cease to work In a particular fleld." 

We cannot believe that the scientific ability of the appellant will 
be lost to the public or that his family will sufifer because he may not 
for the limited time of his contract expend his ability in the manufac- 
ture of glucose and its kindred products. He has but to re-enter the 
service to which he engaged and which is still open to him to place 
them above the fear of want. In one respect the case is peculiar, and 
distinguishable from most, if not ail, of the cases bearing upon the sub- 
ject. The instances in which the rulie of restraint has been applied may 
be thus classified: (i) where the vendor ôf a business and its good 
will covenants that he will not re-enter the same line of business ; (2) 
where the limitation is to take efïect after the expiration of the con- 
tract period of service; (3) where the servant has been discharged; 
(4) where the master has acquiesced in the abandonment of the service 
of the servant. Hère the restriction is limited to the period .of service 
engaged for. The appellant left without cause and to enter the serv- 
ice of a rival. There was no acquiescence by the appellee. The ap- 
pellant was immediately notified to retum to the service which he had 
abandoned, and the bill allèges a willingness by the appellee to retain 
the appellant in its service and to pay him the compensation contracted 
for notwithstanding his conduct. Cléarly, under such circumstances 
no public policy would be violated in upholding the covenant. He is 
not deprived of the opportunity to obtain the means of subsistence 
or of giving to the public the benefit of his skill in the business to 
which he has been accustomed. He has only to perform the duty 
which he engaged to perform to render himself and his family com- 
fortable. We know of no public policy which requires us to sanction 
the bald violation of a contract lest the pubUc should be deprived of 
the peculiar skill of the appellant because he will not exercise that 
skill where he has engaged to exercise it. We quite concur with the 
master of the rolls in Underwood v. Barker, supra, that : 

"If there is one thlng more than another which Is essential to the trade 
and commerce of thls country, It Is the inviolabillty of contracts deliber- 
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ately entered Into; and to allow a person of mature âge, and not imposed 
upon, to enter into a contract, to obtaln the beneflt of It, and then to re- 
pudiate It and the obligation which he has undertaken, is prima facie, at 
ail events, contrary to tEe interests of any and every country. * * * The 
public pollcy which allows a person to obtain employment on certain terms, 
undorstood and agreed to by him, and to repudiate his contract, conflicts with, 
and must, to avail the défendant, for some sufflclent reason prevall over, the 
manlfest pubUc policy which, as a rule, holds him to his bargain." 

There is, however, another considération which, as we think, should 
prevail to hold this contract valid. The appellant was under his 
contract employed in a confidential capacity in a business which, not- 
withstanding the déniai of the appellant, we cannot but believe upon 
the évidence presented required many secret processes. The state- 
ment of facts which précèdes this opinion détails the measures of care 
adopted to prevent knowledge of those secrets by rivais and by the 
servants in the business, except those occupying confidential rela- 
tions. The record is replète with évidence, not necessary hère to be 
set forth at large, to the effect that the experts were constantly experi- 
menting to discover processes by which every part of the product 
might be utilized at the minimum of expense, and that the experiments 
and the results obtained were communicated confidentially to the ap- 
pellant. It also satisfactorily appears, notvnthstanding his déniai, that 
the appellant entered into the employment of a concern not at the 
time engaged in a rival business, and forthwith superintended for them 
the construction of works for the manufacture of glucose and its 
kindred products with a view to compete with the appellee in such 
manufacture. Under the circumstances it would require something 
more than his mère déniai to convince us that in the manufacture of 
glucose he would not employ the secrets of the business of the appellee 
which had been confidentially communicated to him. He could not 
well do otherwise. He was employed by the rival for that purpose. 
He was to give ail his skill, including the knowledge confidentially 
acquired in the business of appellee, to his new master. He could not 
in good faith serve the one without breach of duty to the other. In 
such case it may well be doubted if the rule with respect to restraint of 
trade should apply, because thèse secrets of the business are the prop- 
erty of the appellee, to which the public has no right, and may not 
justly insist that it shall receive the benefit of the appellant's services 
through breach of confidence. Machine Co. v. Morse, 103 Mass. 
73, 4 Am. Rep. 513; Beal v. Chase, 31 Mich. 491. In ail such cases 
courts hâve uniformly enjoined the delinquent party from engaging in 
the business from which he has agreed to refrain and from disclosing 
the secrets of the business which he has thus acquired. i Spell. Inj. 
§ 477; I Story, Eq. Jur. 323; 2 Story, Eq. Jur. 952; i High, Inj. 
§ 19 ; Hopk. Unfair Trade, § (yj ; Vickery v. Welch, 19 Pick. 523, 527 ; 
Peabody v. Norfolk, 98 Mass. 452, 458, 96 Am. Dec. 664; Chadwick 
V. Covell, 151 Mass. 190, 23 N. E. 1068, 6 L. R. A. 839, 21 Am. St. 
Rep. 442; Salomon v. Hertz, 40 N. J. Eq. 400, 2 Atl. 379; Wester- 
velt V. Paper Co., 154 Ind. 673, 57 N. E. 552; Thum Co. v. Tloczynski, 
114 Mich. 149, 72 N. W. 140, 38 L. R. A. 200, 68 Am. St. Rep. 469; 
Morison v. Moat, 21 L. J. Ch. (N. S.) 248; Yovatt v. Winyard, i 
Jac. & W. 394. 
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Thîs îs not a suit to enforce the spécifie performance of a contract 
for Personal services, which it is conceded cannot be done. The iti- 
junction sought to restrain the appellant from violating his covenant 
and from disclosing the secrets acquired by him while in the service 
of the appellee under his contract of employment. There is no adé- 
quate remedy at law for such violation. There are no means to dé- 
termine the extent of the damages which would be sustained by dis- 
closUre of such secrets. To vacate the restraint imposed by the court 
bel ow would practically decree for the appellant upon the merits of 
the case, for a decree would be useless if the secrets were once dis- 
Closed. 

We are of opinion that the decree awarding the injunction should be 
affirmed. 



THB PACIFIC NORTHWEST PACKING CO. v. AIXBN et al. 

(Circuit Court of Appeals, Nlnth Circuit May 5, 1902.) 

No. 741. 

1. MORTGAGBS— FORECLOSURE— -REDEMPtiON. 

Notwithstanding Sess. Laws Wash, 1899, p. 87, § 5, providing that 
sales of real estate shall be subject to rédemption, sale under mortgage 
o£ leaseof a portion of a harbor area, a wharf, a fishing and flsli- 
canning plaint, and ail Personal propérty used for carrying on the busi- 
ness, may^ be ■^ithout rédemption; the chlef value of the propérty con- 
sisting in Its Integrity as a flshing and canning plant. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

Bausman & Kelleher, for appellant. 
Preston, Carr & Gilman, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWIyEY, District Judge. This is a suit in equity to toreclose cer- 
tain mortgagés upon — 

"A certain lease,,dated the 12th day of June, 1899, made by the state of 
Washington to Pacific Northwest Packlng Company, a corporation organized 
under the laws of the state of Washington, of which corporation the said 
défendant, The Paciflc Northwest Packlng Company, Is the successor, of a 
certain port|oa of the harbor area in front of blocks 88% and 89 In the town 
of Blaine, beglnnlng at the west corner of block 89, Blaine tide lands, on 
inner harbor Une [then foUows a spécifie description of the premises]; be- 
Ing ail the harbor area lying westerly of said f routage between the inner 
and outer harbor Unes, and which propérty is situated in Whatcom county, 
state of Washington, and also the wharf, cannery buildings, érections, and 
ail other structures on said above-deseribed leased prenaises and also ail the 
rlght, tltle, and Interest the said défendant, The Pacific Northwest Pack- 
lng Company, bas in or to that certain piling, roadWây, or approach to the 
wharf and other structures above mentlohed froîn the main upland to said 
wharf and bther structures, which said approacb éonnects Said wharf and 
pther structures with: the upland; also the entire canning, packlng, and 
operating plant of said The Paciflc Northwest Packlng Conipany, situated in, 
on, and about said àbove-described premises, and particularly the foUowing 
described Personal propérty, to wit" 
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Then follows a spécifie description of divers tools, machinery, ma- 
terials, 'supplies, fish-trap locations, steamboat, and personal property 
of every kind, character, and nature, used for carrying on and conduct- 
ing the cannery business. It is, among other things, provided in the 
lease that: 

"The State of Washington reserves the right to régula te, either under 
rules established by the harbor-line commission or by législative enaetment, 
or by both methods, the rates of wharfage, dockage, and other tolls to be 
imposed by the lessee upon commerce for any of the purposes for which said 
leased area may be used, and the right to prevent extortion, discrimination, 
and exclusive privilèges. The state of Washington, by the said harbpr-line 
commission, shall hâve power to annul or eancel this lease upon a breach 
of any of its conditions by the' lessee. The state of Washington reserves 
the right to eancel this lease at any time upon payment to the lessee of the 
value of the improvemonts made on the area leased hereby: provided, that 
this covenant shall not be held to apply to any cancellation of this lease 
ordered by the said commission on account of fraud or breach of any of the 
covenants of this lease, or a failure to file and keep a good and sufflclent 
bond wlth the said commission in accordance wlth section 53 of an act 
relating to public lands, approved March 16, 1887, as amended by chapter 
cxxii, Session Laws 1899; but in such case the improvements upon the 
said leased area shall become the property of the state." 

The court, among other things, found — 

"That ail of the property of the défendant, subject to the mortgages above 
described, bas been since the commencement of this action, and now is, 
in the possession of John H. McGraw, receiver herein. The court further 
flnds that the chief value of the said mortgaged property conslsts in its in- 
tegrity as a fishlng and flsh-canning plant, and that the chief value of the 
leasehold interest of a portion of the harbor area in front of blocks 88% 
and 89 of Blaine tide lands, described in said mortgages and liereinabove, 
held under a lease from the state of Washington, and subject to the lien 
of the complainant's mortgages, arises from the use of said leasehold in- 
terest in said portion of said harbor area in connection with the flshing and 
fish-canning business heretofore carried on by the défendant The Pacifie 
Northwest Packing Company, and that the chief value of the fishing rights 
hereinabove described consiste in their use In connection wlth and as a 
part of the fishing and flsh-canning plant of the said défendant; that the 
said leasehold interest in said portion of said harbor area would be of llttle 
value, except for its use and occupation in connection wlth the fishing and 
fish-packing business of the said défendant, and that, if the said leasehold 
interest of said portion of said harbor area should be sold separate and 
apart from the other property subject to the lien of complainant's mort- 
gages, the value both of the said leasehold interest and of said other prop- 
erty would be largely destroyed, and that it is therefore necessary, in order 
that the interests of ail persons in any wise interested in this action or 
in said property should be fuUy protected, that ail of said property should 
be sold as an entirety and in one parcel, except that, in order to comply 
with the provisions of the laws of the state of Washington, it will be nec- 
essary to sell the said fishing licenses in groups of not more than three to 
one purchaser; and, further, that ail of said property should be sold abso- 
lutely, Wlthout rédemption, and not subject to any law or laws of the 
state of Washington allowlng rédemption from mortgage sale,"— and in its 
final decree ordered that the entire property be sold in one parcel, without 
rédemption, "except that the fish-trap licenses, and locations covered there- 
by, be offered for sale in groups, of not more than three in any one group." 

This appeal is taken from the final decree. There are but two as- 
signments of error, viz. : 

"(1) The court erred in orderlng, adjudging, and decreoing that ail the 
property, both real and personal, covered by complainant's mortgage fore- 
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closed upon In fbis action, sliould be sold to satisfy complalnant's demand 
taereln as an entirety and as one propeirty, and not In separate parcels. (2) 
Tlw court erred In orderlng, adjudging, and decreelng that any and ail the 
real ptoperty covered by complalnant's mortgages foreclosed upon in this 
action, and moré partlciûarly the leases of harbor lands and area froin the 
etate, should be sold to satisfy complainant's demand herein, as not subject 
to any law or laws of the state of "Washington allowlng rédemption from 
mortgage sales, and absolutely, wlthout rédemption." 

The statute of Washington relating to sales of property under exécu- 
tion, upon which appellant relies in support of thèse assignments of 
error, xeads as follows : 

"TJpon a sale of real property under exécution, decree or order of saie, 
when the eState Is less than a leasehold of two years unexplred term, the 
sale shall be absolute. In ail other cases such property shall be subject to 
rédemption." Sess. Laws 1899, p. 87, § 5. 

It is contended by appellees that the interest acquired by appellant 
in the harbor area, as specified in, the lease, "is less than a leasehold 
of two years unexpired term" mentioned in this statute; that the 
harbor area should not be treated as land or real estate, in the ordinary 
understanding of those terras; that under the provisions of article 15 
of the constitution of the state of Washington, and sections i, 2, 3, 
and 53 of the Laws of Washington of 1897, pp. 229, 230, 255, and the 
ternis of the lease, it is apparent that the lease, as given, only created 
an estate at will, and was a mère privilège or license given by the state, 
liable to be terminated at any time by the act of the state, without the 
consent of the lessee, and should not be construed as giving the right 
of possession for any definite period of time, with the simple condition 
of prompt payment of rent. Waiving for the time being, at least, 
thèse preliminary points discussed by counsel, we shall proceed to the 
considération of the question principally relied upon by appellant as 
presented by the assignment of errors. 

It will be observed by reading section 5 of the Laws of 1899 that the 
statute does not extend the right of rédemption to personal property. 
It has référence only to real estate, — ^to lands in the ordinary accepta- 
tion of those terms. The législature, in dealing with this question, 
used gênerai terms, without référence to the necessities that might 
arise by the exceptional character, conditions, and surroundings of 
the property involved. In construing statutes of this gênerai char- 
acter, the législature will be presumed to know that exceptions might 
arise to the Tanguage used, which would by a literal construction lead 
to absurd results. In such cases the authorities déclare that the statute 
should receive a sensible construction ; that the reason of the law in 
such cases should prevail over its letter. Does the statute of Wash- 
ington apply to the présent case? AU the property mentioned, consti- 
tuting the material parts of the entire plant, and embracing the real 
estate, franchises, and personal property, are so essentially blended 
and intermingled as to render each indispensable to the value of the 
other, so that they cannot be separated without material injury to the 
value of the other parts. From its character, situation, and surround- 
ings, it was necessary, in the interest of ail parties directly concemed, 
that there should be no rédemption. The entire plant, with ail its 
buildings, structures, machinery, fixtures, appliances, franchises, and 
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rights, must neces'sarily be treated as an entirety. Séparation of the 
real estate, if any part of the property could be treated as such, would 
destroy the efficiency and value of the whole. It is apparent that the 
législature never intended that the statute of 1899 should hâve any ap- 
plication to such a case. Ever since the décision in Hammock v. 
Trust Co., 105 U. S. TJ, 26 L. Ed. un, it has universally been held 
that where a railroad has mortgaged its real and personal property, 
including its franchises, as a whole or as an entire property, a sale un- 
der a decree foreclosing such 'mortgage must be of the property as an 
entirety, and without rédemption. 

In Sioux City Terminal R. & Warehouse Co. v. Trust Co. of North 
America, 27 C. C. A. 73, 82 Fed. 124, 137, the court said: 

"This statutory right of rédemption and right to a sale in separate par- 
cels does not extend to the real estate of a corporation which is mortgaged, 
wlth its franchise, to acquire, hold, and use property for public purposes, and 
whose chief value dépends upon Its unity, and its use for and appropriation 
to those purposes." 

In McKenzie v. Water Co., 6 N. D. 361, 379, 71 N. W. 608, 614, 
the court, on pétition for rehearing, after citing cases on this point, 
among other things, said : 

"The Bismarcli Water Company Is not merely a private enterprise. It is 
also a corporation of a quasi public character, and has peculiar relations 
and duties with respect to the public. The property and franchise described 
in the mortgage, while primarily consisting of both real estate and Per- 
sonal property, is so blended together and reciprocal in its uses, that to di- 
vide It and sell each part separately, — one part with and one part without 
the right of rédemption,— would destroy or greatly impair the value of the 
same, to the serious détriment of both public and private interests. Such 
property is not excluslvely real estate, and hence not within the scope of 
the statute giving an equity of rédemption after its sale by judicial pro- 
cess. It must foUow, therefore, from established principles of law, that upon 
a sale of the plant in question, and a delivery of a deed to the purchaser 
pursuant to the judgment as entered below, the purchaser at such sale will 
be entitled to the immédiate possession of ail the plant, as In cases of a 
judicial sale of personal property, and will, by virtue of such sale and deed, 
be and become the absolute owner of the plant, free and clear from any 
right of rédemption." 

The gênerai doctrine applicable to this case is not confined solely 
to railroad property, nor to cases where the gênerai public is in- 
terested. It has been applied to canals, telegraphs, téléphones, and 
electric light, gas, and water plants, as well as railroads ; and in ail 
such cases it has been held, under a great variety of circumstances and 
conditions, — some stronger and others less in degree than presented 
in this case, — that the entire property should be sold as an entirety, 
without the right of rédemption, notwithstanding the provisions of state 
statutes where the property is situated allowing rédemption of real 
estate. National Foundry & Pipe Works v. Oconto Water Co. (C. C.) 
52 Fed. 43, 45, 58; Columbia Finance & Trust Co. v. Kentucky 
Union R. Co., 9 C. C. A. 264, 60 Fed. 794, 802; Farmers' Loan & 
Trust Co. v. lowa Water Co. (C. C.) 78 Fed. 881, 889, et seq., and au- 
thorities there cited ; McFadden v. Railroad Co., 49 N. J. Eq. 176, 190, 
22 Atl. 932, 937. 

The true doctrine upon which the principles above stated are founded 
is that of necessity arising from the condition and character of the 
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property mortgaged, although it îs in several of the cases based upon 
the public or qua&i public character of the corporation whose property 
is to be sold. But even if it should be conceded that the public or 
quasi public character of the corporation or property is in any manner 
essential to the application of the rule, it exists in this case. The 
record discloses the fact that the entire interest of the appellant was 
mortgaged, including "ail the right, title, and interest the said first 
party has in or to that certain piling, roadway, or approach to the 
wharf and other structures above mentîoned, from the main upland 
to said wharf and other structures, which said approach connects said 
wharf and other structures with the upland." It cannot be said 
that the cannery buildings and other structures erected by appellant 
upon the premises mortgaged in any manner change the public char- 
acter of the wharf or destroy the interest of the gênerai public in the 
maintenance and use of the wharf, roadway, and approach ; hence the 
reason assigned in the railway cases for not following the statutory 
provisions for rédemption, or selling the property in separate parcels, 
are applicable to this case. 

The conclusions reached upon this question are conclusive of the 
whole case, and render it unnecessary to décide the other points pre- 
sented by appellees. 

The decree of the circuit court is afïîrmed, with costs. 



QTJONG SUE T. UNITED STATES. 

(Circuit Court of Appeals, Klnth Circuit May 5, 1902.) 

No. 745. 

1. Chinesb — Déportation — Eesidbncb — Evidence. 

A Judgment for déportation of a Chlnese laborer found wlthout a cer- 
tiflcate of reglstratlon provlded for by Act May 5, 1892, § 6, unless he 
establish to the satisfaction of the court by crédible witnesses that 
he was a résident of the United States at the date of the act, will not 
be disturbed, though there was undisputed testimony of a white person 
that he came to P. in 1893; that whlle there he saw the Ohinaman at a 
store, and "he worised In the store there, and I thlnk he was Inter- 
ested. I thlnk he was a partner. * • * i saw several Chinamen. I 
used to slt arouhd there a good deal, and there was a dozen or more, 
and there seemed to be three or four or flve of them worklng as part- 
ners, I suppose. I understood they were partners together. It was a 
klnd of a famlly aflfalr." 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Humes, Miller & Lysons, for appellant. 

Wilson R. Gay, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Appellant, on May 2, 1901, was ar- 
rested, charged with being unlawfully in this country. The case was 
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referred to a commissioner, who, after hearing the testimony, ordered 
and adjudged "that the défendant herein be deported to the empire of 
China." An appeal was taken to the district court, and the court, 
after hearing, "ordered and adjudged that the finding and judgment of 
said commissioner be and the same is afïîrmed," and further ordered 
that the défendant be deported to China. It is claimed that the court 
erred in rendering this judgment. The contention of appellant is 
that the undisputed évidence shows that he had resided continuously 
in the United States since 1880, when he was 15 years of âge; that he 
then joined his father, who had, with others, previously established 
a mercantile business at Portland, Or. ; that he joined his father and 
entered into the employ of the firm, and continuée! in such employment 
until the year 1890, at which time he acquired an interest in the busi- 
ness, and became a partner with his father and others in the mercan- 
tile firm of Quong Yuen Chung Company ; that he continued in busi- 
ness as a merchant until 1896, when his place of business was de- 
stroyed by fire ; that this so impoverished him that he lias since been 
obliged to labor for a living; that in the year 1901 he went to work 
in a cannery at Point Roberts, Wash., as a laborer, and in about one 
month thereafter he was arrested. 

There is no évidence that he had ever been registered under the 
provisions of section 6 of the act of May 5, 1892, as amended by the 
act of November 3, 1893 (28 Stat. 7), or received any certificate as 
required by said act. He claimed his right to remain in this country 
solely upon the ground that during the time within which Chinese 
laborers might hâve been registered he was engaged in business as a 
merchant. The court, in the course of its opinion, said : 

"If the facts are as claimed by the défendant, there would be a question 
as to the duty of the court to make a finding that he had been prevented 
by an unavoldable cause from obtaining a certificate at the proper time, and 
to delay the sentence of déportation until he could hâve an opportunity to 
obtain a certificate, but the évidence is not sufflcient to support any such 
finding." 

Section 6 of the registration act expressly provides that a Chinese 
laborer found within the jurisdiction of the United States, without a 
certificate of registration, "shall be deemed and adjudged to be un- 
lawfully within the United States," and be deported therefrom, as pro- 
vided in the act, "unless he shall establish clearly to the satisfaction of 
said judge that by reason of accident, sickness or other unavoidable 
cause he bas been unable to procure his certificate, and to the satis- 
faction of the said United States judge,- and by at least one crédible 
witness, other than Chinese, that he was a résident of the United 
States on the 5th of May, 1892." This court has repeatedly held, 
under this and other similar provisions in other of the Chinese ex- 
clusion acts, that the court below must décide for itself whether the 
évidence is satisfactory or not ; that the fact that the court refused to 
accept and act upon the testimony of Chinese or other witnesses, 
though uncontradicted or impeached, is not of itself ground for re- 
versai. Lee Sing Far v. U. S., 35 C. C. A. 327, 94 Fed. 834, 838, and 
authorities there cited ; Woey Ho v. U. S., 48 C. C. A. 705, 109 Fed. 
888-891, and authorities there cited. 
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In the lasticase the court said: 

"It may be sald that the présent case cornes nearer the border Une be- 
yond whlch courts must not go than the case of Lee Sing Far, but it is enough 
to say that it does not cross It. It is true that in ali the Ohlnese cases 
this court bas been enabled and taken pains to point out the uncreasonable. 
Improbable, and unsatisfactory points in the testimony which justifled the 
trial court in disbelleving it. This duty, however, rests with the trial courts, 
and. In a certain sensé, may be sald to be optional with them. I£ no reasons 
are glven for their action, this tact does not of itself furnish a sufflcient 
ground to justify a reversai. Error must afiirmatively appear. This court 
cannot assume that the court below acted arbitrarily in refusing to believe 
the testimony of any wltness. The testimony in this case is not, as claimed, 
above suspicion." 

The same can be said of the testimony in the présent case. 

Mr. Elliott, a white witness, testified that his home was in Louisville, 
Ky. ; that he had lived in Portland, Or., and in California ; that he 
was a painter, and followed that business ; that he first came to Port- 
land in 1893, when he was 20 years of âge ; that while there he saw 
the défendant in Portland at a Chinese store near his place of business. 
"Q. Did he hâve a place of business there ? A. He worked in the 
store there, and I think he was interested. I think he was a partner 
in the store. I think I never inquired. * * * q j)i(j yQ^ see 
any other Chinamen around the store working there besides this 
Quong Sue ? A. Yes ; I saw several Chinamen. I used to sit around 
there a good deal, and there was a dozen or more, and there seemed to 
be three or four or five of them working as partners. I suppose, I 
understood they were partners together. It was a kind of a family 
afifair." This testimony, although undisputed, falls far short of being 
satisfactory. It is évident that the court did not err in holding that the 
évidence was "not sufïîcient" to justify a fînding that the défendant 
was entitled under the law to be registered on the ground that he had 
been a merchant. From an examination of ail the évidence con- 
tained in the record, we are satisfied that the judgment rendered in the 
court below is correct. 

The judgment of the district court is affirmed. 



CABANISS et al. v. REOO MIN. CO. et aL 

(Circuit Court of Appeals, Flfth Circuit May 31, 1902.) 

No. 1,164. 

AppbaIj— BcoPB AND ExTKNT op Rblibf— Appbal from Inteklocutout 
Ordek. 

An appeal from an interlocutory order appointing a recelver brings 
before the appellate court the question of the equlty of the bill on whlch 
Buch order Is based, and such court Is bound to take the question Into 
considération whether or not it was raised in the court below, and U 
tbe blU Is found to be wlthout equlty it has power to enter or direct a 
final decree of dismlssal. 

Equitt— Grounds CI' Jdrisdiction— SuPFiciEKCT OP Bill. 

A corporation filed a bill agalnst the trustées In a deed of trust ex- 
ecuted by a firm in favor of its creditors, alleglng that such trustées 
bad instltuted an action at law agalnst complainant to recover a bal- 



CABANISS V. EECO MIN. CO. 319 

ance due the flrm on account; that complalnant had executed to the 
flrm certain notes as an accommodation, whieh the latter had Indorsed 
and discounted; that such notes were still outstanding and unpaid, and 
one of them was past due. It also alleged that défendants were using 
the funds of the trust estate in employing lawyers to prosecute the law 
action instead of for the payment of debts, and prayed the appolntment 
of a receiver for the flrm, and for an injunction restraining défendants 
from further proceeding in the action at law. Held, that the blU stated 
no facts whlch gaye a court of equlty jurlsdiction to graut relief, slnce 
It did not appear that complainant had paid any of the notes, or that It 
had any cause of action against défendants, either at law or in equity. 
8. Samb— Nkcbssart Pabties to Bill— JnHisDicTioN of Fedbral Court. 

To a bill filed by trustées on behalf of the creditors of a partnership 
against a corporation, of which one of the partners is président, for an 
accounting and the appolntment of a receiver, upon allégations that the 
président so managed the affairs of the corporation and the partnership 
as to defraud the latter, and to devest its funds for the beneflt of himself 
and the corporation, the président of the corporation, hls partner In 
the firm, and the firm Itself are indispensable parties défendant, and 
where they are citlzens of the same state as complainants such bill can- 
not be malntained in a fédéral court. 

4. JUBISDICTION OF FEDERAL COUBT— ANCILLAKT SDIT— PiSMISSAL OF PRINCIPAL 

Suit. 

A bill in a fédéral court between cltizens of the same state, and of 
whlch the court bas jurlsdiction only by reason of its ancillary char- 
acter, cannot be retained after the suit on which It Is dépendent has been 
dlsmissed. 

5. Recf>ivers — Exercise dp Jcbisdictiok to Appoikt— Notice. 

The power to appoint a receiver before trial is one which should be 
exercised with great care, and such appolntment should rarely be made 
wlthout notice, and never unless a clear case of Imperlous necessity is 
shown, and when protection can be aflforded in no other way. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. ( 

C. A. Turner (B. M. Davis, Geo. S. Jones, John I. Hall, and Olin 
J. Wimberly, on the brief), for appellants. 

Minter Wimberly and Alexander Akerman (Jesse C. Harris, on the 
brief), for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Cabanis's and others, as the trustées of the Rog- 
ers & Joiner Commission Company, brought a suit at law against 
the Reco Mining Company in the court below, and soon thereafter 
three bills in equity were filed in the same court, which relate to the 
action at law. The three equity cases were Consolidated, and the 
court granted the prayers of the several bills by appointing Léon S. 
Dure receiver of the property of the Rogers & Joiner Commission 
Company, and of ail the property of Rogers and Joiner individually 
which they had placed in the hands of the trustées, and of ail the assets 
of the Reco Mining Company, and of ail the books and documentary 
évidence relating to the business of the parties. A motion was made 
to discharge the receiver, which was refused, and the receiver con- 

ï 3. See Courts, vol. 13, Cent. Dlg. §§ 855, 857. 

Diverse eltizenship as ground of fédéral jurlsdiction, see notes to Shlpp 
V. Williams, 10 C. C. A. 249; Mason v. DuUagham, 27 C. C. A. 298. 
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tinued în office. From the order appointing a receiver and from the 
order continuing him in office as receiver this appeal was taken by 
Cabaniss and others (trustées) and D. C. Joiner under the act of June 
6, 1900 (31 Stat. 660). There are several assignments of error whicli 
aver that the court erred in the order appointing a receiver. Although 
this appeal is taken from an interlocutory order, it brings before us 
the question of the equity of the bills on which the decree is based, 
and we may, if the pleadings justify it, either enter or direct a final 
decree dismissing the bill. Smith v. Iron Works, 165 U. S. 518, 17 
Sup. Ct. 407, 41 h. Ed. 810. 

The Action at Law: The litigation in the court below was begun 
by an action at law. It was brought by Cabaniss and others, trus- 
tées of the Rogers & Joiner Commission Company, ail citizens of 
the State of Georgia, against the Reco Mining Company, a corpora- 
tion organized under and pursuant to the laws of the state of New 
Jersey, for the sum of $2,082.92, alleged to be due on an account. 
The account was due to the Rogers & Joiner Commission Company, 
and had been transferred and assigned by deed of trust which con- 
veyed ail of the assets of the company to the trustées, plaintiiïs in 
the suit at law. An attachment was sued out in the case and levied 
on property of the Reco Mining Company. That case is pending on 
the law docket of the court below. We refer to it fully, because it 
is the subject more or less of the several bills in equity involved in 
this appeal. 

The First Bill in Equity: The Reco Mining Company filed its 
bill against the Rogers & Joiner Commission Company, and J. W. 
Cabaniss and others, trustées of that company, and John M. Barnes, 
United States marshal. The purpose of the bill, as shown by its 
averments and prayers, is to enjoin the further prosecution of the 
suit at law; to hâve a receiver appointed to take charge of ail the 
property of the Rogers & Joiner Commission Company, and the 
property of that company held by the trustées, and to administer the 
same; and for an order to allow the complainants to operate their 
mine, which it is averred had been closed by the levy of the attach- 
ment. The bill describes ' the suit at law, and it is claimed that it 
should be enjoined, and that the complainants should hâve relief in 
equity on grounds which are stated in the sixth, seventh, and eighth 
paragraphs of the bill, as follows : 

"Humbly complainlng, yoùr orator shows that on the 27th day of January, 
1902, R. Morrison Rogers, président of the Reco Mining Oo., your orator, 
made and exeeuted three certain promissory notes made payable to Rogers 
& Joiner Commission Co., signed by R. M. Rogers, président of the Reco 
Mining Co., as follows: One note due March 28, 1902, for $2,000; one 
note due April 20, 1902, for $4,000; one note due May 27, 1902, for $4,000,— 
which said notes were indorsed by the Rogers & Joiner Commission Co., 
and dlscounted for their beneflt at and with the Mercantile National Banl: 
of New York City. And your orator avers and charges that said Rogers 
& Joiner Commission Co. received the proceeds of said notes and used the 
same in their business; that there was no Considération whatever movlng 
your orator to sign said notes, save and except the désire to accommodate 
the Rogers & Joiner Commission Co., and your orator received no considéra- 
tion whatever for slgning said notes; that ail the money realized from the 
sale or discount of said notes with the Mercantile National Bank was re- 
ceived by the Rogers & Joiner Commission Co., and your orator charges and 
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avers that the Rogers & Jolner Commission Oo.. realizing thls fact, credited 
your orator upon tbeli" books with the prbceeds of sald notes, whereby It 
appears upon the books of the Rogers & Jbiner Commission C!o. that instead 
of your orator being indebted to the Rogers & Joiner Commission Go., that 
the Rogers & Jolner Com. Go. are indebted to your orator in a balance 
of seven thousand four hundred and twenty-slx and'Jf/ioo dollars ($7,426.77). 
And your orator avers and charges that vrhlle said notes were given for 
the sole pmpose of accommodating the Rogers & Joiner Commission Oom- 
pany, and with the understanding that Rogers & Joiner Commission Co. 
should pay said notes at maturity, and the said Rogei;s & Joiner Com- 
mission Co. hâve f ailed and neglected to pay the flrst of said notes, to wlt, 
the notes falling due on Mareh 28, 1902, for two thousand dollars, whereby 
this défendant has become liable as the maker of said note In the sum of 
two thousand dollars, in the event that the Rogers & Joiner Commission 
Company should fail to pay said note." 

It will be seen by thèse averments that the basis of the com- 
plaint is that the complainant made certain promissory notes, amount- 
ing in the aggregate to $io,ooo, for the benefit and accommodation 
of the Rogers & Joiner Commission Company, and that the Rogers 
& Joiner Commission Company received the proceeds and benefit of 
the notes, which notes were payable ta, and are now held by, the 
Mercantile National Bank of New York City, and that the bomplain- 
ant is liable on thèse notes. It does not appear tliat it has paid any 
part of them. It apprehends that it may be required to pay them, 
and it is therefore contended that the plaintiffs in the suit at law, 
the trustées of the Rogers & Joiner Commission Company, should 
not be allowed to prosecute that suit against them. If the Rogers 
& Joiner Commission Company, or their trustées, should pay oflf and 
discharge the notes, then the complainant would hâve nothing to 
complain of. The bill is filed under the appréhension and fear that 
the complainant will hereafter be made to pay thèse notes. If the 
complainant had already paid the notes, it would then hâve no remedy 
in equity until their claim for reimbursement had been reduced to 
judgment, and a lien had been fixed, by exécution or otherwise, upon 
the property of the Rogers & Joiner Commission Company. But, 
not having paid the notes, the complainant is not yet in a position 
to assert a right of action on the notes, either at law or in equity. 

It does not appear from the bill that the trustées of the Rogers & 
Joiner Commission Company are insolvent. It does appear from the 
bill that the $io,ooo debt to the Mercantile National Bank of New 
York City is provided for by the deed of trust, and there is nothing 
to show that the bank will not receive either full payment from the 
trustées, or, at least, its pro rata share of the assets held by the trus- 
tées. If the complainants in this bill had paid the notes, or had pàid 
as much on them as the sum it is sued for in the action at law, it 
would then hâve a défense by way of set-ofif in the suit at law. Until 
ît has made payment, we cannot see that its liability on the notes 
constitutes any défense, either at law or in equity, to the suit brought 
against it by the trustées to collect the account for $2,082.92. 

We find nothing in the bill that confers equity, as claimed by coun- 
sel in argument, on account of îts preventing a multiplicity of suits, 
or as a bill for an accounting or otliervyise. 

The bill has been amended by alleging that the trustées are using 
116P.— 21 
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the |w<is. not for tTiç putpOse oî p^yièg pff the indebtedness secured 
by the deed of trust, but for the pprpose of employing counsel to 
bring the common-law suit referréd to, and that they hâve employed 
three separate and distinct. firms of iâwyers, who are well known to 
be thç most able and expensive counsel, etc. This averment gives 
the bill no equity. The coroplainants are not in a position to com- 
plain about the administration of the trust, and, if they were, the 
trustées, being solvent, ca,n be made liable on the settlement of the 
trust for î^ny sums whicli they may imprppërly pay to lawyers or 
others. This bill seems to us to be clearly without equity, and it 
afïords nô sufficient basis for an order appointing a receiver. 

Second Bill in Equity : The second bill was filed by J. W. Cabaniss 
and others, the trustées of the Rogers & Joiner Commission Com- 
pany, citizerts of Georgia, agaînst the Reco Mining Company, a 
corporation under the làws of New Jersey. The purpos'e of this 
bill, ast^shown by its avèf-ménts and prayer, is to hâve a receiver 
appoint^d to take change; pf àll the property of the Reco Mining 
Cfompahy; to obtajh an ihjunction to keep that company from hid- 
ing, 'côn^^^^i'^S» 9,"^ secreting any of its moneys or other property; 
to enforce àii^ render effectuai the writ of attachment in the suit 
at law; for an accounting between the Reco Mining Company and 
the Rogers. & joiner Çômmis|ion Company, to the end that it may 
be as,çertà^ned in what suim the Reco Mining Company may be liable 
to the Rogers & Joiner Company to hâve the moneys of the Rogers 
& Joiner Commission Copipany which hâve gone into the hands of 
the Reco Mining Company declared a trust fund ; and for gênerai 
relief. Thç averments of this bill show that R. M. Rogers, of the 
Rogers & |pîner Commission Company, is guilty of fraudulent mis- 
representatipns in the maniagement of the afïairs pf that company. 
It is alleged that R. M. Rogers is, and was at the time of the acts 
complainedof, président ofthe Reco Mining Company, and that 
he and his, >vife. ànd son own the capital stock of the Reco Mining 
Company. It is alleged that .the books ôf the Reco Mining Com- 
pany show, the Rogers &: Joiner Commission Company to be in- 
debted to t}ie former only in the sum of $2,082.92, yet it is alleged 
that the true amount of thé indebtedness is greater than that sum, 
and, as we; understand the averments, Rogers, the président of the 
company, is charged with so managing the afïairs as to defraud the 
Rogers & Joiner Commission Company. The averments of the bill 
are such that it seems to us that R. M. Rogers is a nècessary party 
défendant, and that the Rogers & Joiner Commissipn Company, and 
probably D, C. Joiner, are also nècessary parties defeûdant. The 
bill allèges the pyrchase of reaf estate made by R. M. R.ogers through 
J. T. Bond, and that R, M. Rogers paid moneys on such purchases 
belonging to the Rogers & Joiner Commission Company secretly, 
and without the knowledge of his copartner, J. C. Joiner. There 
are varions averments in the bill that involve transactions between 
Rogers and Joiner and between Rogers ànd the Reco T^ining Com- 
pany that seem to us to make it nècessary to hâve beîore the court 
as parties défendant thèse parties in interest. Both R. M. Rogers 
and D. C. Joiner and the Rogers & Joiner Commissipn Company 
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are résidents and citizens of the state of Georgla. The joining of 
ail of them or any one of them as défendants would oust the juris- 
diction of the fédéral court, as the complainants are ail citizens of 
the State of Georgia. This fact doubtless prevented their being 
joined as défendants. But, as the case cannot proceed in the view 
we take of it without thèse additional parties, it becomes our duty 
to dismiss or to direct the dismissal of the bill. Where an indis- 
pensable party défendant is a citizen of the same state with the 
plaintifï, the jurisdiction is defeated because the suit is not between 
citizens of différent states. The décisions to this efïect are numer- 
ous. Hagan v. Walker, 14 How. 36, 14 L. Ed. 312; Ober v. Gal- 
lagher, 93 U. S. 199, 204, 23 L. Ed. 829. 

Third Bill in Equity: The third bill is filed by D.C. Joiner, a 
citizen of Georgia, against the Reco Mining Company, and also 
against J. W. Cabaniss and others, the trustées aforesaid, and R. 
M. Rogers, also citizens of Georgia. This bill, being filed by a 
citizen of Georgia against citizens of the same state, must dépend 
for the jurisdiction of this court upon its being an ancillary and 
dépendent bill. It présents Joiner's side of the controversy and con- 
tentions, and its purpose is to secure an accounting between the 
Reco Mining Company and the Rogers & Joiner Commission Com- 
pany, and an accounting between the complainant and R. M. Rogers 
and R. M. Rogers, Jr., and to require R. M. Rogers to pay his pro- 
portion of the debts of the Rogers & Joiner Commission Company, 
and to appoint a receiver to take charge and possession of the prop- 
erty of the Reco Mining Company and of the stock of the Reco 
Mining Company held by R. M. Rogers and his wife and son, or 
by any person for them. This bill is, as it purports to be, ancillary 
and dépendent on the first and second bills. It cannot, of course, 
remain in court to settle controversies between citizens of the state 
of Georgia \yhen the other bills are dismissed. The attention of 
the learned circuit court was not called to thèse defects in the al- 
légations of the bills. No demurrers or pleas were filed. Each 
défendant answered, and seemed satisfied if in his turn he could 
also hâve a receiver appointed of his opponent's property. But the 
equity of the bills is denied in this court by assignments of error. 
It would be our duty to consider the question of the complainant's 
right to proceed in equity of our own motion, whether it was raised 
or not. Wright V. Ellison, i Wall. 16, 22, 17 L. Ed. 555; Sullivan 
V. Railroad Co., 94 U. S. 806, 24 L. Ed. 324. 

Decree Appointing Receiver : The question argued mostly in this 
court was whether or not the circuit court erred in appointing a 
receiver, conceding the equity of the bills. It has been insisted on 
one side that the appointment was without notice, but our attention 
is called to the fact by the other side that the bills ail pray for the 
appointment, and that the order was made on the prayers of the bill, 
although without notice of a spécial hearing on the motion. It may 
not be improper to say, in response to the discussion of that ques- 
tion, that thé appointment of a receiver after notice, before final 
trial, is a jurisdiction whichshould be exercised with great care and 
with studious efïort to avoid mistake ànd oppression; and to ap- 
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pQÏnt a receiver without notice iâ a jurisdiction and power that 
shoftJld ïre fàrely used, and nevéf except in a clear case of imperious. 
necessifjr, when thé right of thé complainant, on the showing made 
by hini, is undouhted, and whên such relief and protection can be 
given iri kioôther way. When such notice can be given it should 
be givëlii, tinles's there is imftiîhëht danger of loss, or great damage, 
or irrévocable injury, or the ^é^tést emergency, or when by the 
givirig pf notice the very pui'pOse of the appointment of a receiver 
would be irendered nugatory ;. and such instances are of rare oc- 
currence in the fédéral courts; bëcause of their power, when an in- 
junction is àsked for, to graint a temporary restraining order (Rev. 
St. U, S. § 718), which may be served at the sâme time that the 
notice îs sérved, to prevent action by the défendant or his agent, 
and to préserve the existing conditions until the application for an 
injunCtioti âiid fur a receiver can be lieard. Timber Co. v. Watkins, 48 
C. C. A. 254, 109 Fed. loi. 

Thé (^jrdèr àppointing a receiver herein îs reversed and annulled, 
and thé "receiver appointed is. di^charged; and he shall forthwith 
turn oVer and deliver ail p'fdperty held by him as receiver to the 
party or parties fi-bm whom hé received it; and this cause is re- 
mandfidi with .instructions to pass upon the receiver's accounts and 
compenââtioh, ail costs in t})!e éircuît court and expenses of the re- 
ceivership tô be paid by the ;(?6mplainants in the three bills ; and 
each party to the appeal will pây'his own costs on the appeal (Rog- 
ers V. Durant, 106 U. S. 644,^7*1,. Ed. 303); and the circuit court 
is directed' to dismiss ail the bill^ ànd the Consolidated case without 
préjudice. ' 

Let mandaté issue imm.ediatélyi Reversed. 



KORTHBEN PAO. Eï. 00. v. ADAlSiS et al. 
(OIrcUlt Court of Appedls, Nlnth Circuit. May 19, 1902.) 

■' ' ■ 140.707. 

1. Oakrieçs— Fbbb Tickbt— Exemption pkom Liabilitt. 

A Contract «xempting a railroad company from llabiUty "for any In- 
jury tb thé person, or for any lijss or damage to the property," of the 
passengW'.uslng a'free ticket,' arlslng from the négligence of Its agents 
or otherwlse, does not extend to the death of the passenger so contract- 

ing. , f ;; 

2. Dbath bt Wrongpul Aco;— Heiks and Personal Rbpeesbntativbs—Stat- 

UTORY RiGIÏI' CI' ACTIOlSf. 

The right of action given by Rev. St. Idahp, § 4100, and 2 Ballinger's 
Ann. Godes & St. Wash. §■ 4628, to the helrs or personal représentatives 
of a person whose death Iç caused by thei wiohgfuj act or neglect of 
another, to recover> such -damages as may be Just, is an entlrely new 
causé of action for damages fçr the loss sustalned by such beneficiaries, 
and Is not dépendent on the rigM of the deceasëd to maintain an action 
for the act which caused his death had he: survlved^ 
S. Carriers— Vbstibuled Train— Unproteotsd Platforïi— UNUStiAii Speed 
— ÏNJURT TO .Passenger— Questions for Jury. 

A passèhgèr bbarded a râllroad train whlch was vestlbuled with the 
exception' ûf a tourlst sleeper placed betft-een the day coach and the diu- 
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ing car. This sleeper had no device for inclosing its platforms or guard- 
Ing persons wlio mlght be thereon. The passenger entered the day 
coach, and went back to the dining car to purchase clgars, and started 
to return to the day coach. He was not seen, after passing out of 
the dining car, until his body was found near the traclc opposite a sharp 
curve. The train was three hours late. The track contained many sharp 
curves between the station where deceased boarded the train and the 
next station. The schedule running time between thèse stations was 
35 minutes, and on this occasion the run was made in 24 minutes. 
There was testimony that there was unusual lurching o£ the cars, to 
such an extent that the mail clerk could do no work, and the news 
agent could not make his usual trip through the cars. Held, that the 
question of the company's négligence In so rurming the train with such 
unproteeted platforms thereon was for the jury. 

4. SaMB — CONTBIBUÏOBY NEGLIGENCE. 

The fact that deceased was in the habit of traveling on such trains, 
and knew that they contained an unvestibuled sleeper, did not deprive 
him of the right to visit the dining car, or make it négligence on his 
part to do so, and the question whether he was exercising ordinary care 
was for the jury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was an action to recover damages from the plaintlff in error for 
the loss sustalned through the alleged négligent killlng of .Tay H. Adams, 
the husband and father of the défendants In error. A verdict was obtained 
in the lower court in favor of the défendants in error in the sum of $14,000, 
and judgment entered for that amount. The case is now before thls court 
upon wrlt of error to reverse that judgment. See 95 Fed. 938. 

It appears that the deceased, Jay H. Adams, was an attomey at law resid- 
Ing at Spokane, Wash., frequeutly having occasion to travel over the Unes 
of railroad In that section of the country. On November 1.3, 1898, thé de- 
ceased, in Company with a friend, took the east-bound overland train of 
the Northern Pacifie Eailway Company at Spokane about 8 a. m., and con- 
tinued to ride thereon untU the town of Hope, Idaho, was reached, at 
which point they left the train. They remained in Hope several hours, 
taking the regular west-bound overland train of the same Company for 
Spokane at 4:15 p. m. of the same day, thls train belng some three hours 
and ten minutes late in arrivlng at Hope. The train consisted of an engine 
and elght cars, placed in the followlng order: Engine, mail, baggage, ex- 
press, smoking car, day coach, tourist sleeper, dining car, and standard 
Pullman sleeper. Thèse cars were vestibuled, with the exception of the 
tourist sleeper, which was not only not vestibuled, but had no device what- 
ever for inclosing its platforms or guardlng persons who might be upon the 
same. The deceased, with his friend, boarded the train at either the rear 
end of the smoking car or the front platf orm of the adjoinlng flrst-elass 
day coach, and proceeded immediately forward Into thè smoking car, where 
they took sèats. Very shortly after thé train left Hope the deceased left 
the smoking car to go to the dining car for the purpose of getting some 
clgars. He did go to the dining car, purchased the cigars, and left the 
dining car agaln, golng in the direction of the smoking car. He did not 
return to the smoking car, and was not again seen alive. His body, in a 
somewhat mutllated condition, was found the next day opposite a six de» 
grée cui;ve in the railroad track, and between the track and the waters of 
Pend d'Orielle Lake, at a point about six and a half miles west from the 
town of Hope. 

The complaint charges the rallway company with négligence In leaving 
an opening at the slde of the platform of one of the cars of its train un- 
guarded while the train was In motion, and In running Its train at a hlgh 
and daugeroos rate of speed around a sharp curve of the track; that by 

IT 4. see Carriers, vol. 9, Cent. Dig. § 1384. 
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reason of thls négligence the deceased was ttirown from said train and 
kUled; and that the plàintilïs are dàmagéd because of said death in the 
sum of $100,424. 

Thèse charges are déniled in the ahswer, and as matter of affirmative 
defèiiee It la alleged thfet the négligence and carelesaness of the deceased 
eohttibuted to and eauSed hls death; that he was perfectly familiar wlth 
the trains rulining on said Une, and knew of the unvestibuled car upon 
skld train; that he Meû knew the nature of the country through whlch 
the said train was about to mn, and that the tracli had many sharp curves, 
and *ell knew the rate of speed at -Whlch the train would run; also that 
he Well knew there would be great risk and danger of belng thrown from 
the train if attempting to pass from one car to another while the train 
was passing through said Country. For a further affirmative défense it was 
allfegéd that the deceased was not a passenger for hire, but was a purely 
gratuitous passenger upon the terms and conditions and subject to the 
provisions of a free ticket, whlch terms and conditions were printed on 
the back of said ticket, and wére aecepted and agreed to and signed by the 
deceased before boardlng said train. Thèse conditions were as foUows: 
"Thls free ticket Is not transférable, and. If presented by another person 
than the indlvidual namedthereon, or If any altération, addition, or erasure 
is made upon it, it is forfeited, and the conductor wlll take it up ànd coUect 
full fare." "The petson acceptlng thls free ticket agrées that the Northern 
Pacific Railway Company shall not be liable under any circumstances, 
whether of négligence of agents or otherwlse, for any Injury to the person, 
or for any loss or damage to the property, of the passenger uslng the same." 
"I accept the àbove condittons." It was • alleged that under thls contract 
and agreement the railway company owed the décèdent no duty whatever 
as a common carrier toward a passenger for hire, and was thérefore not 
liable for any loss or damage that mlght hâve occurred to the plalntlŒs by 
reason of the dèath of the said Jay H. Adams under the circumstances re- 
lated. The court sustalried a demurrer to thls last affirmative défense, 
holding that as the plaintiffs dld not base their demanda upoii any contract, 
but complalned of a wrong resulting In an Injury to thém by deprlvatlon 
of the support; protection, soclèty, and eomfort of thelr huSband and father, 
the question as to the valldity of the contract under whlch the défendant 
claimed exemption from liabUlty was immaterial. The case proceeded to 
trial upon the question of négligence, resulting In a verdict against the 
railway company. 

Wiil H. Thompson and Stepbens & Bunn (C. W. Bunn, of coun- 
sel), fof plaiîïtiff in errot^. 

C. S. Vôpthees and^Reese H. Voorhees, for défendants in error. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
errors assigned are the sustainîng of the demurrer to the affirmative dé- 
fense contfined in the answer, the admission of certain testimoily 
at the triai, and the giving of certain instructions to the jury, and 
refusing to ^vè certain' ôther inçtructîons. The.first question, then, 
for considération is, what efïect, if any, did the contract between 
the deceased and the railway company hâve upon the plaintiffs' right 
of action? , 

It will be obseryed that the terms of the contract provided foi* the 
èiçemption of the r^ilroad cômpapy from liability "for any injury to 
tlie person, or for any loss or damage to the property," of the 
passenger using the free ticket, caused by the négligence of agents 
or otherwise. Can this language be construed to reheve the rail- 
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road Company from liability for the death of the person using such 
ticket, if such death is caused by the négligence of the carrier or its 
servants ? In the first place, if such meaning could be given to the 
language of the contract, the contract would be void as against 
public policy. A man's life is not his own, to be disposed of by 
contract. "A man may not barter away his life or his freedom or 
his substantial rights." Insurance Co. v. Morse, 20 Wall. 445, 451, 
22 ly. Ed. 365. The State has an interest in securing the safety 
and preserving the lives of its citizens. By both the common and 
the statute law, the state has provided the greatest safeguards for 
the protection of the lives of its citizens. Négligent killing vi^as man- 
slaughter at the common law and indictable. In many of our states 
it is similarly regarded, and severe penaltïes imposed therefor. The 
expressed permission by the deceased, therefore, that the railroad 
Company might negligently take his life without conséquent liability, 
would hâve been in violation of both the common and statute law, 
and a void contract. But the contract in question, in our opinion, 
does not extend to the death of the party contracting; it is limited 
to injuryto the person and loss to the property of that person. "In- 
jurj' to the person" and "death of the person" are not synonymous 
terms. The one présumes a continuation of life, though in an im- 
paired state; the other, the destruction or ending of life. The law 
will permit a person to contract with référence to the liability of a 
carrier which afïects the person contracting solely, but will not per- 
mit him to contract with référence to the statutory liability of the 
carrier to others, in case of his death through the négligence of the 
carrier. Clark v. Geer, 86, Fed. 447, 32 C. C. A. 295. 

What, then, is the statutory liability of the défendant herein to 
the représentatives of the deceased, if liable at ail? By the statute 
of Idaho, in which state the deceased met with the fatal accident, 
action for death by wrongful act or neglect is permitted, as follows : 

"When the death of a person, not being a minor, is caused by the wrongful 
act or neglect of another, his heirs or Personal représentatives may maintain 
an action for damages against the person causing the death; or, If such 
person be employed by another person who is responsible for his conduct, 
then, also, against such other person. In every action under this and the 
preceding section, such damages may be given as, under ail the eireumstances 
of the case, may be just." Eev. St. Idaho, § 410O. 

And by the statute of Washington, in which state this action was 
brought, it is provided that: 

"When the death of a person Is caused by the wrongful act or neglect of 
another, his heirs or personal représentatives may maintain an action for 
damages against the person causing the death. * * • In every such ac- 
tion the jury may glve such damages, pecuniary or exemplary, as, under 
ail the eireumstances of the case, may to them seem just." 2 Balllnger's 
AnTi , Codes & St. Wash. | 4828. 

The action for damages against a party causing the death of an- 
other by wrongful act or neglect had its origin in Lord Campbell's 
Act, 9 & 10 Vict., and that act has served as a model for much of 
the statutory enactment in this country upon the subject. The prin- 
cipal object of the act and the législation following it was to meet a 
supposed defect in the common-law rule that any right of action 
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which an injured person might hâve against the person causing the 
injury abated with his death, and did not survive in fàvor of his 
heirs or représentatives. An entirely new cause ot action was cre- 
ated in favor of certain beneficiaries for damages caused to them 
by thç loss of the deçeased in conséquence of the wrongful death. 
It wa§ ai fîrst cbnsîdered that Lord Campbell's act merely pro- 
videdfior à survival to the représentatives of the right the deçeased 
■would hàive had to an action for personal injuries had he lived; 
and, follewing this construction, many of our state statutes provide 
that the action will Only lie when the death occurred under such 
circumstances that thé deçeased, had he lived, would hâve been en- 
titled to sue. The plaihtîff in error contends for this strict con- 
struction, even though the statùte does not contain any express 
provision so limiting thé right ôl action; claiming that such a pro- 
vision is necessarily impliied for tïiè purpose of ascertaining the status 
or relation of the deçeased to the person alleged to hâve committed 
the wrongful aCt, and thereby detèrmining what duty such person 
owed, if any, to the deçeased. 

The statutes hâve been variously held to be pénal and remédiai, 
and accordîngly given strict and libéral constructions. But under 
the most libéral interprétation implied provisions cannot be intro- 
duced into a statute where no ambiguity appears. The intention of 
the lawmakers is to be determined from the words they employ; 
and, where statutes hâve been enacted by certain states omitting 
provisions which occur in similar statutes in other states, courts 
hâve no. right to présume that such omission was négligent or un- 
intentioiîal, especially wherè the language is clear and conclusive 
without such clauses. Iiï such cases there is nothing to construe. 
Language béaring à plain import needs no extended construction. 
In the statutes of both Idaho and Washington the clause limiting 
the right of action to circumstances which would hâve permitted 
the deçeased to sué is entirely omitted, and nothing appears else- 
where in the statutes to Warrant itè insertion by implication. The 
omission must therefore be considëred as unintentional, and the 
législative will to be completely expressed without such limiting pro- 
vision. The right oî action given by such statutes is to the heirs 
or Personal représentatives of a person killed by the wrongful act 
of another, not for the injuries or damages caused to the deçeased, 
but for the injuries and damages caused to his heirs or représenta- 
tives by reason of the loss of the deçeased. It cannot be dépendent 
tipon the right of the deçeased to such an action if living, for it does 
not come into existence until his death by the wrongful act of an- 
other. It then springs into existence, by virtue of the statute, in 
the heirs or personal représentatives, purely and simply because they 
hâve been damaged by the wrongful or négligent act of another, 
the relationship- existing between the deçeased and the party causing 
the death having no bearing upôn the right of action other than 
as a circumstance to be çongidered in detèrmining the degree of 
négligence. In the case of Munro v. Réclamation Co., 84 Cal. 515, 
24 Pac. 303, ï8 Am. St. Rep. 248, the suprême court of California, 
in construing a similar statute to those in controversy herein, held 
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the action gîven for a death caused by négligence to be a new ac- 
tion, and net the transfer to the représentative of the right of action 
which the deceased person would hâve had if he had survived the 
injtiry. The suprême court of the United States in the case of Rail- 
road Co. v. Dixon, 179 U. S. 131, 135, 21 Sup. Ct. dj, 45 L. Ed. 121, 
takes the same view. A statute of the state of Kentucky was there 
under considération which contained no words of limitation of the 
right of action given for the death of a person by négligence or 
wrongful act. The court said: "The cause of action thus created 
is independent of any right of action the deceased may hâve had 
or would hâve had if he had survived the injury." 

Under the statutes of both Idaho and Washington, then, the plain- 
tiff s had a right of action against the défendant railroad company 
for the just damages to them resulting from the death of the said 
Jay H. Adams, if his death was caused by the négligence of the 
railroad company; and this right of action was in no way dépend- 
ent upon any right existing in the deceased before his death, or 
which might hâve accrued to him had he survived. 

The plaintiffs claim that the défendant was négligent (i) in run- 
ning a nonvestibuled car as a part of the train, and (2) in running 
the train with too great rapidity around a curve in the track. Evi- 
dence was introduced in support of thèse contentions showing that 
the train which the deceased boarded at the station of Hope was 
some 3 hours late; that the distance between Hope and the station 
of Sand Point is 16 miles ; that the ordinary schedule time for 
running between thèse stations was 35 minutes ; that on the after- 
noon in question this run was made in 24 minutes. For the fîrst 
half of this distance the track is practically on a level, but contains 
many curves ; in fact, between the 3-mile post out of Hope and 
the 8-mile post the outline of the track forms a figure similar to 
three sides of a parallelogram, with the sharp corners eut ofï by 
rounding curves, and the gênerai Unes being sinuous instead of 
straight. The engineer in charge of the engine drawing the train 
on that day testified that in pulling out of Hope a speed of only 20 
miles an hour was attained while passing through the yards, but at 
about one half mile west of Hope the speed was increased to about 
35 miles an hour ; that this speed was increased to 40 miles an hour, 
but was decreased at the Pack river trestle, a little beyond the 3-mile 
post, to perhaps 25 miles an hour. The trestle was about 7,100 
feet long. The engineer testified that about 200 or 300 feet before 
leaving the trestle he started working steam again, and increased 
the speed again to 35 miles an hour, maintaining this speed until 
reaching the third mile from the trestle, or about 73^ miles from 
Hope, when the speed was again increased to about 45 miles an 
hour at the lo-mile post, in order to carry the train up a light grade 
there. From the top of the grade a speed of 60 miles an hour was 
gradually attained, and maintained until necessary to stop at the 
station of Sand Point. The body of Mr. Adams was found at a 
point about ij4 miles beyond the Pack river trestle, or about 6j4 
miles west of Hope, where the sharpest curve of the track between 
Hope and Sand Point occurs. The air brakes were not used on 
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approachingi the curvçs bçfore the accident occurred. Thîs testi- 
rtibny of tlie çngiiïéer is not, of course, frbm any actual record made 
of the running of the train at that time, but is based upon his ex- 
périence in running over that line for tHree years and a half. 

The railway maS clçrk on the train at the time of the accident, 
and who had been running over that line for about eight months, 
testifîed that when the, ^irain had nearly passed over the Pack river 
trestle he noticed an tinûsual motion of the car,— such a lurching 
and swifiging that he çouJd not continue with his work, but, to use 
his own words, "did nôt do a thing only hold on to keep from be- 
ing knocked around the Car until I got to Sand Point." He stated 
that the mail sacks pilèd against the side of the car fell down ; that 
he observéd the engine "talking fçr ail she was worth"; and in his 
judgment the train at(;ained a speed of about 50 miles an hour im- 
mediately after leaving the trestle, and that this speed was increased 
to 60 miles, ah hour within a mile and a half from the trestle, where 
the accident occurred. 

The news agent, >v.ho had been running on that line for over two 
years, also tçstified to the unusually high speed of the train between 
Pack river tfèstle and Sand Point; tliat the shaking motion of the 
train over the crooked rôàd there v?as so violent as to make him 
car sick, and he did not itiâke his ustial trip through the cars until 
after leaving Sand Point, fînding it too difÊcult to stand in the 
aisles. He fijrther stàtèd that thé brakeman told him they had 
orders to rhake up a certain amount of time between Hope and 
Sand Pqint, and that the best thing he could do would be to sit 
down and hbld onto the seat. 

A merchant bf Hope, .^ccustomed to making the trip over this 
road to SpQkâne about twice a, month, and Mr. Gabbërt, the gentle- 
man who bparded thç train with the deceased on that day, both 
testified to tlie ùnusual .Itirching of the car shortly after leaving the 
Pack river trestle, ànd'the high rate of speed maintained by the 
train until reaching Sand Point. 

The évidence of running a train at too great speed, and its per- 
mission by the; railway pornpàny's rtiles, is an élément of considér- 
ation in determining thé question of négligence in a particular case 
(Railway Cb. y. Dixon, 179 U. S. 131, 139, 21 Sup. Ct. 67, 45 L. 
È^d. 121) j ^.nd it is bf especial importance in this case in consider- 
ing the advisability pr'ilecessity of piroviding vestibuled platforms 
qvér which p?issengerS arç: permittéd to pass while the cars are in 
motion, and Whether, uiider the circymstances, the omission to make 
stiçh provision is négligence on the part of the railroad company. 
It has long béen established that common carriers of passengers 
are bound, to exerciis^ the utmost degree of car e, diligence, and 
skill that'îs. praçtically cbpsistent with the mode pf transportatipn 
adbpted; and, While thëy are not required to emplby every possible 
pfçventîye whîch the bighest scientific skill might suggest, the law 
réquifes] éjicb carî;iers to use the best précautions in known prac- 
tical usé; t.Q sçcure tbè safety of their passengers. Whether the 
carrier iiasdbne so or iriot is a question of fact, depending upon 
the peçuliàr çjrcumstances of each case, which circumstances are 
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to be compared and weighed by the jury, and the existence of neg- 
lig-ence as a fact decided by them by the application of the prin- 
ciples of reason to such circumstances. 

So, in the case at bar, the question whether the défendant rail- 
road Company, having announced to the public that it was running 
a completely vestibuled train, and by advertisement invited the pub- 
lic to patronize the dining car run by it as a part of its train, there- 
by permitting and in fact inviting the passengers to pass over the 
various platforms of intervening cars while the train was in motion, 
was négligent in not providing such platforms with such safeguards 
as to make passage thereover reasonably safe at ail times, taking 
into considération the fact that portions of the track to be passed 
over at a rapid speed contained sharp curves, — this question was 
necessarily one of fact, and therefore within the province of the 
jury, under proper instructions from the court. The instructions 
given by the trial court in this regard were in accord with the estab- 
lished doctrine upon the duty of common carriers to passengers, 
and with the décision of the jury upon this question we hâve there- 
fore nothing to do. 

In Bronson v. Oakes, 76 Fed. 734, 22 C. C. A. 520, a passenger 
riding in the rear coach of a vestibuled train left the coach at night 
to go to the forward end of the train, and, to facilitate his return, 
left open the door of the sleeping coach in which he was riding. 
The night was dark, the vestibule was not lighted, and the train 
was running rapidly. On his return, in passing through the vesti- 
bule which led into the coach in which he was riding, he supposed a 
dim, reflected light from the Windows of the sleeper was a light 
shining through the door of the coach which he had left open, and, 
proceeding as he supposed to enter the doorway of the coach, he 
walked through an outside vestibule door, which had been left open, 
fell from the train, and was seriously injured. The court held that 
the question of whether the railroad company was négligent or not 
rested with the jury, and in commenting upon this question said: » 

"The défendants were under no légal obligation to provide vestibuled 
trains for their passengers, but, having done so, It was thelr duty to main- 
tain them In a reasonably safe condition. Eailway Co. v. Glover (Ga.) 18 
S. B. 406, 414. The purpose of the vestibuled cars is to add to the comfort, 
convenience, and safety of passengers, more particularly whlle passing from 
one car to another. The présence of snch an appliance on a train is a 
proclamation by the company to the passenger that It has provided blm a 
safe means of passing from one car to another, and an Invitation for him 
to use it as his convenience or neceesity may reqnire. Whether, having 
provided vestibuled cars for thelr passenger trains, it was négligence lu 
the défendants to leave the vestibule connection between two cars without 
light, and the outside door of the vestibule open without a guardrail or 
other protection while the train was running rapidly on a dark night, is a 
question of fact for the jury to détermine; and If, upon the facts set out 
In the complalnt, they should flnd that it was négligence, no court could 
disturb their flndlng," 

It is claimed by the défendant that the deceased was in the habit 
of traveling upon thèse trains, and, having knowledge of the un- 
vestibuled tourist sleeping car which invariably formed a part of the 
train, was guilty of contributory négligence in passing to and from 
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llj'ç .jîînine çs^ç tbTpugh the unvestibuled car wWIe tHe train was in 
titotion. Thé" déceased had tïie fight to visit the dining car, and 
it was ri ot' négligence on his part to do so. He was only required 
to exercise ordinary and reasonable care to avoid injury. In the 
absence of évidence to the contrary, the law présumes that the 
deceased did exercise this care, and the burden of proof is then 
upon the défendant to show by prépondérance of évidence that the 
deceased was guilty of contributory negUgence. This was not done 
by direct proof, and is not inferable from any of the facts estab- 
lished in the case. The testimony indicates that up to the time the 
deceased was last seen ahve he was exercising due care in return- 
ing from the dining car to the car in which he was located for the 
journey. The charge of contributory neghgence was therefore a 
question of fact, to be determined by the jury, in view of ail the 
facts and circumstances of the case. 

In Raiiroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. 
Ed. 642, Mr. Justice Brewer, speaking for the court upon the ques- 
tion of contributory négligence, said: 

"It Is well settled that, where there Is uncertainty as to the existence of 
elther negUgpnce or contributory négligence, the question Is not one of law, 
but of fact, and to be settled by; a jury; and this, whether the uncertainty 
arlses from a Coniict In the testimony, or beeause, the facts belng undis- 
puted, fair-mlnded œen will draw différent conclusions from them." 

The testimony admitted by the trial court over the objections of 
the défendant related to the circumstances showing the probable 
cause of death of AdamS, and to the pecuniary loss sustained by the 
plaintifïs in his death. Thèse objections do not, in our opinion, 
présent any questions involving réversible error, and are not of a 
character tô call for discussion. 

The judgttient is affirmed. 



N. K. FAIEBANK CO. v. LUCKBL, KING & CAKE SOAP CO. 

(Circuit Court of Appeals, Nlnth Circuit June 2, 1902.) 

No. 732. 

1. TRADE-MABK—lNPRnîGEMBNT^lNjuNCTioN—AccotJNTiNG— Lâches. 

Where, In a suit to restraln the infrlngement of a trade-marlî, the 
complalnant bas been guilty of lâches in assertlng his rights, he is not 
entitled to an accountipg. for past proflts, although on the whole case the 
court may deem it proper to grant an Injunctlon to prerent future in- 
frlngement , 

i. 6ame— Profits Pbnding the Suit. 

Where, In a Buit to restraln the Infrlngement of a trade-marlî, com- 
plalnant, beeause of lâches, is not entitled to an accounting for past 
profits, and the évidence idoes not disclose that the trade-mark was in- 
frlnged af ter the fllingof the bill df complaint by the sale of more than 
one or two small packages, a decree granting an injunctlon to restraln 
future infrlngement and denylng an accounting gives to complalnant 
substantially ail the relief he is entitled to. 

Appeal from the Circuit Court of the United States for the District 
of Qregon. For opinion below, see 88 Fed. 694. 
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Archibald Cox and William Muir, for appellant. 
Cake & Cake, for appellee. 

Before ROSS, Circuit Judge, and HAWLEY and DE HAVEN, 
District Judges. 

DE HAVEN, District Judge. This is a suit in equity to restrain 
the infringement of the trade-mark or trade-name "Gold Dust" used 
to designate a washing powder manufactured and sold by the com- 
plainant. The bill also prays for an accounting of the gains and 
profits which accrued to the défendant from the use by him of the 
alleged infringing trade-mark or trade-name. The circuit court enter- 
ed a decree in favor of the complainant, granting the injunction, but 
denied the prayer for an accounting, upon the ground of complain- 
ant's lâches. The complainant has appealed from so much of the 
decree as denied its right to an accounting. The appellant claims 
that notwithstanding its delay in -seeking the relief prayed for in the 
bill of complaint, having obtained a decree against appellee for an 
injunction, it was entitled to the further order for an accounting as 
a matter of course, and particularly as to the gains and profits made 
by appellee's acts of infringement intermediate the time of the filing 
of the bill of complaint and the date of the decree. In answer to this 
contention it is sufficient to say that it was held by the suprême court 
in the case of McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828, that 
in a suit like this a complainant who has been guilty of lâches in assert- 
ing his rights is not entitled to an accounting for past profits, although 
upon the whole case the court might deem it proper to grant an in- 
junction to prevent future infringement; and, as to the appellant's 
right to an accounting for profits realized by appellee after the filing 
of the bill of complaint, the record does not disclose that appellant's 
trade-name was infringed after that date by the sale of more than one 
or two small packages of washing powder under the infringing name 
of "Gold Drop Washing Powder." Upon this state of facts it cannot 
be said that the injunction against future infringement does not, give 
the appellant substantially ail the relief to which it is entitled. 

The decree of the circuit court is afïirmed. 



YEE N'GOY V. UNITED ST4TES. 

(Circuit Court of Appeals, Nintli Circuit. May 26, 1902.), 

No. 7^. 

1. Chinksk— Déport ATioN-*^EviDENCB — Review. 

It being necessary under Act May 5, 1892, § 6, that a Ohlnese person, 
found without a certiflcate of registration, establish to the "satisfac- 
tion of the court" the facts on which he claims the right to remain, 
a Judgment of déportation of a Ohlnese laborer cannot be disturbed. 
she, according to the testimony of an inspector, having at the time of 
her arrest and a f ew days thereafter told him that she came from Ohina 
foinr or flve years before, and that she had her registration certiflcate. 
but the certiiicate not being produced, and she and several Ohlnese wlt- 
nesses testlfylng that she was born In the United States. 
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Appeal from the District Court of the United States for the North- 
ern District of California. 

îliiis Is an appeal from the Judgment of the district court of the United 
States for the Northern district of California, affinning an order of dé- 
portation of the appellant, who was arrested in San Francisco on April 
20, 1901, upon a warrant of arrest issued by the United States commissioner, 
Honi"B. H. Éteacock, upoh a eOmpIaint Bworn to and lodged with said 
commissioner, chapging the appëliatit wlth being a Ohinese manual laborer 
■withQUt&e certSflcate o€ résidence sequired by the aet of congres? entltled 
"An a!Ci;:tç> prohlbit the comlngof, Ohinese pergçns Into the United States," 
àpproyèd M*y 5, 1892, and tlié àct amendatory' thereôf, approyed November 
3, 1893; îtHè commissioner heard the testllnoBy In the case,*aid found that 
the appell&nt was a Chlnese manual' laborer, and was born in and a subject 
of the empira ;of Ohlna; that shç -was found wlthln the llmits of the United 
States, tç^wil;, in the clty and county of San Francisco, in the Northern 
district of, Oallfornia, on the 2Qth day of April, 1901, ànd that when so 
foundl shè' wàs Mthout the certificate of résidence required by the acts of 
congress in that behalf; that shé had not clearly establlshed that by reason 
of accident, îslcfeness, br other unavoldable cause she had been unable to 
procure s^ld .certlflpate. A jïw|gment was thereupon entered by the com- 
missioner in àçcordance wlthjthese flndings, and upon appeal to the district 
court of the Uhitèd States thÇ'ju&gment of the commissioner -was afflrmed. 

Henry C. D|l?|ble, for appelant. 
MarshaU B. AVoodworth, y. S. Atty. 

Before GII.BERT, ROSSi and MORROW, Circuit Judges. 

MORROW; Circuit Judgé (after stating the facts as above). It 
is assigned as eiror that thete is no law authorizing the procédure 
taken in thiS casé beforé the United States commissioner, and that 
his judgment is therëforfe Void for want of jurisdiction. In Fong Mey 
Yuk y. U. S., iijFed. 898, this court held that the commissioner had 
jurisdiction to heàr thë charge against â Chinese person for being in 
thé United States without a cèrtificate of résidence. 

If is next assigned as errôr thât the évidence in the case was not 
stiffîcient to sustain the judgment. At the hearing before the corn- 
rhiéfeioher, J. E, Gàrdner, a Chinese inspeçtor and interpréter, testified 
that the appellant toildhim at the timé of hèr arrest, and again two or 
three days afterwards, that' Shé came from China on the Doric some 
four or five yeafS before, and that she had her re^stration cèrtificate. 
The appellant and three other Chinese wîtnesses testified that she was 
born in the United States. The appellant did not produce her regis- 
tration cèrtificate. Thè'éorfïiriîssioÇier, who saw the witnesses and 
heard the testimony, did npl;, believe their statements as to the birth- 
place of thë appellant. Thîs court has repeatedly stated that the bur- 
enn of proof rests upon the Chinese person found in the United States 
without a cèrtificate of regisiiratjon to establish to the "satisfaction of 
the court" the facts upon which such person claims the right to re- 
main in the United States. ^ ' This the appellant did n6t do in the 
présent case. "We cannot disturb the ju<Jgment upon this évidence. 
Fong Mey Yukv. y. S., 113 Fed. 898, supra. ' ■ , 

The judgment of the district- court is afïîmied. . . 
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KANSAS CITY S. EY. 00. et al. V. BILLINGSLBA. 

(Circuit Court of Appeals, Fiftli Circuit May 31, 1902.) 

No. 1,126. 

1. Appeal— QnBSTioNs Reviewahle—Excessive Verdict. 

The circuit court of appeals cannot review a judgment on the grouail 
that the jury was not impartial unless the record afflrmatively shows 
that It was improperly influenced, or was govemed by passion or préju- 
dice; and that the verdict may hâve been for too large an amount does 
not show either of such facts. 

3. SaMB— SCFFICIBNOT DP EVIDENCE. 

Where défendant dld not ask the direction of a verdict, the circuit 
court of appeals cannot review a judgment for plaintif! on the ground 
that the verdict is not supported by the évidence. 
8. Same. 

Contributory négligence Is a matter of défense, and, where the ques- 
tion has been submitted to the jury under proper Instructions, their flnd- 
Ing thereon cannot be reviewed on a writ of error. 

4. Master and Servant — Injurt of Switchman — Contribotort Neglioenck. 

Contributory négligence on the part of a railroad switchman cannot 
be predlcated on the mère fact that he mounted a moving train which 
was being svritched In the yards of the Company where he was at worij. 

6. Same — AssoMED RisKS— Servant Employed in Ma^ino Place Safe. 

A railroad switchman who, wlth knowledge that the yards in which 
he was worljing had become defectlve and dangerous by reason of loose 
stones and rock which had been lef t therein, in the vicinlty of the tracks, 
on being told by the foreman that he was going to clear away the ob- 
structions, consented to remain in the service, and asslsted In the work 
by swltching cars to the places needed, while so engaged assumed the 
risk from such obstructions; and he hâd no right to rely absolutely on 
a statement of the foreman that a eettain part of the yards had been 
cleared, where he had èqual opportunity to see and know the fact. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This is an action at law by the défendant In erroir, Robert H. BiUingslea, 
herein calléd plaintiff, to recover damages for Personal injuries against the 
Kansas CSIty Southern Eailway Company and Samuel W. Fordyçe and Web- 
ster Withers, as recelvers of thé properties of the Kansas City, Pittsburg & 
Gulf Eailway Ctompàny, thé Texarlcana & Ft. Smith Eailway Company, and 
the Kansas City, Shreveport & Giilf Eailway Company, herein styled de- 
fendants. 

The cause of action accrued against sald Fordyce and Withers, recelvers 
as aforesaid; and the Kansas Cîty Southern Eailway Company was the pur- 
chaser at foreclosure sale of the receivership properties, and thus, It is not 
denied, became liable under the orders of sale and confirmation for the cause 
of action counted on If establlshed against sald recelvers. Webster Withers 
died penâlrig the suit, and the action proceeded against Samuel W. FordyCe 
as surviving recelver. The suit resulted in a verdict for $20,000 damages, 
and in a'jùdgineht on remittltur for thé sum of $15,000 In favor of the 
plaintiff; payment to be enforced by exécution against the Kansas City 
Southern Eailway Company. 

The plaintiff, at the time of the alleged injuries, was in the employment 
of the sald Fordyce and Withers, recelvers, serving them as a switchman 
ta the yard of the Texarkana & Ft Smith Eailway Company at Port Arthur, 
_ — , j 

f 6. Asetf'mptlon of risk incident to employment, see note to Eailroaa Co. v. 
Heonesssdr, 38 C. G. A. 314. 
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Ter. It !s shown by the évidence that, oa account of certain work whicb 
was being done in and iboilt tlie yai-d artd at the wharf, the yard had 
beeome littered up and obstructed on account of the roclis or stones unloaded 
from, faUing f rpiti, and bnocked off the trains, constituting plain and visible 
and more or less dangerous obstructions on or near the tracks. At the 
time of the plaintifï's injury, the agents oï- the receivers were, and had been 
for some days, engaged In clearing the yard, and receiving and hauling away 
the rocks, and It was a part ot pWlntlÉ's diity to switch and locate the cars 
ahd JjtoèÉÎ'them along'^the trackS fit propèr ' places for that purpose. The 
placltig ôf th« Cars at the propef places -WM à part ot the work Intended ta 
elean tip and put thé yard* In safe coindition. It further appears that the 
plaîntiff kàew Of the condition of the yard, and about four or flve days 
before the casualty talked of the same, and In regard to remainlng on that 
account In the employment of the receivers, to the yard foteman, a Mr. 
Murphy* ■W'ho had charge of the yard^ and who was the receivers' authorized 
agent; anid, as this : conversation seems Important, we quote from plaintiff's 
évidence as follows: ■ . 

"Q. Had you ever had any conversation with Mr. Murphy in regard to 
the co»dltM>ji!of that track, and anythlng they were supposed to do with 
it? A. Mr. Murphy had only .been there a week or ten days before the 
accident. Flve or six days before the labeldeht I was sittlng on the Com- 
pany waUlt,, a walk extending 150 yards In front of the dépôt The engine 
was wopklng, and had left: me there, and the conversg.tion came up between 
Mr. MuÏBûy *Pd I as to tjie condition of the yard. I made the remark, 
'It willnot boither me, as î.wUl not be herç long.' He sald, 'I came hère 
uridér instructions to put the yards in good .condition, and I wlU do It.' The 
next monïjiig ,^fter that çûayetfeitloti wie put' eight cars at his disposai on 
track No. |; ; Q. Ypu toldWm you were not golng to stay there? A. Yes, 
sir; r told îiîîi that Iwoujd.ndt work in yards in the condition they were. 
Q. Xôu kftye Êlm that as a rCT-^oh w|iy you thotight of moving? A. Yes, 
sir, * f '• Q. What lis usnaiandciistomàry in regard to keeping switch 
JâMa itt.i^naition? A. In ajl,yàrds I hâve been employed in, I hâve found 
on tlie ji^ït' or the nianagemépt.'JEiiàt it was iiecessary for the men in charge 
to kMp the. yàrd |n perfçct wjîr^ng condition, and keep cleaned ail ob- 
structions .th'at are dangeriolus 1Ê0 the employas employed in the yards, such 
as pièces of ioek, stohe, àud tiiings left lying over the yard. Q. What Is 
the necçssity pf that? A. To prevent accidents occurring whlle switchmen 
are wori^irig. ^. What did yOn say thât Murphy sald he would do in regard 
to clearing away those rocks, and when he was golng to clear the yards? 
A. He sal(^ he vras golng tp do it. Q. He sald he was going to do it? A. 
T^ës, élr. q; Did tJiat havç ai} ^Seci on yoiir Intention to remain or other- 
^vlséî A. yiefl,,,plr, I was satlsl^d with the position I had. The position 
Ws. n6t bard, ànd.,ï got ^ very.hlcersalary, and I did not propose to glve it 
ttp if I thought i was safe. I reliéd on the promise, and thought he was 
ëxecoting the promise by removing the rocks." 

Thé foUowlng îs à map of the yârd uséd by both parties: 
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The Jury returned a verdict In favor of the plalntiff for $20,000, and 
thereupon judgment was entered. A motion for a aew trial was entered 
and argued by counsel, whereupon the court deelared that, if the plaintiffi 
remltted $5,000 of the verdict and judgment, said motion vcould be denied; 
otherwise, sustained; the court, at the same tlme, declaring that it was 
of opinion the verdict was too large merely f rom overestlmation, and not 
from any improper motive on the part of the jury. Thereupon a remittitur 
was entered in the sum of ifô.OOO, accepted by the court, and judgment en- 
tered for $15,000. Other material facts are stated in the opinion of the 
court. 

Hal. W. Gréer, R. A. Gréer, and Thos. R. Morrow, for plaintiffs 
in error. 

P. K. Ewing and H. F. Ring, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

After stating the facts as above, PARDEE, Circuit Judge, delivered 
the opinion of the court. 

The first assignaient of error charges that "the verdict of the jury 
for the full amount sued for, to wit, $20,000, for the loss of plaintifif's 
left foot about half way between the knee and the foot, manifests that 
the jury was prejudiced, and was influenced by passion or ignorance, 
and did not render an impartial verdict under the fact's nor charge of 
the court." We find nothing in the record to indicate that the jury 
was influenced by either passion or ignorance, but, on the contrary, 
find that, in the opinion of the trial judge, the amount of the verdict 
was not due to any improper motive on the part of the jury, but, in 
se far as it was excessive, resulted from overestimation. The conten- 
tion raised by this assignment of error is entirely beyond our juris- 
diction to review unless the record afïirmatively shows that the jury 
was either improperly influenced, or was governed by passion and 
préjudice, to the material injury of the parties. 

The second assignment of error is to the efïect that the verdict and 
judgment of $15,000 was excessive, and needs no considération. 

The fourth a,ssignment of error is to the efïect that the verdict of 
the jury ïs against the clear weight and prépondérance of the testi- 
mony. The défendant did not move for a gênerai charge to the jury, 
but allowed the case to be submitted on the évidence, and the matter 
is therefore beyond our review. 

The fifth assignment of error is to the efïect that the verdict is con- 
trary to, and not supported by, the law as given in the charge of the 
court, nor by ttie évidence admitted under the ruling of the court, in 
that if the cars were in motion, whether rapidly or slowly, in response 
to plaintifif's signal, the same did not require the plaintifï to mount 
said moving cars; and the direct and proximate cause of his injury 
was his own act in attempting to mount said moving cars. 

The sixth assignment of error is that the verdict and judgment are 
not supported by the admitted facts in that plaintifï mounted a moving 
train of cars, in a yard which he had testified he knew to be dangerous 
by. reason of the rocks and obstructions, and his own testimony 
showed he was iinjured by one of thèse obstructions. We understand 
thèse two assignments of error are based on the proposition that 
the plaintifï was guilty of contributory négligence, and we think they 
116 F.— 22 
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are; nQtiWellt*ken, because çontributpry négligence is a matter of 
defeinse, 'and lût this case that question was submitted to the jury on 
the évidence,' with instrùctioiis regafding the same fully as favorable 
to the défendants as the la\y wiU allbw; ' 

The seyenth assignmeijtipf'error complains of the overruling of de- 
fendants' motion for a new trial, and needs no considération. 

The eigîith 'assignment of error is the overruling of the défendants' 
gênerai ofériitirrer to thé plaintifï's pétition, in that the same fails to 
State a cause of action in this : that it allèges plaintiff, in his capacity 
of sWitcttriisn, attempted to mount a moving train of flat cars, and 
was injured by so doing; thereby and therein alleging contributory 
négligence per se 6n his part. Aâ stated abovè, contributory négli- 
gence is i^n affirmative défense, and we do not think it can be predi- 
cated upôn the mère fact that a switchman mounted a moving train 
which was being 'switched in the yards of the company. 

This disposes of ail the assignments of error except the third, to 
the effect that the court erred in laying great stress upon and in re- 
peating the charge that if défendants' agent Murphy assured plaintiff 
that the yard where the injù'ry ocçurred was repaired, and the ob- 
structions removed, and if plaintiff relied on. such fetatement and was 
injured, he CQuld recover. The exception on whiçh this assignment is 
based was as follows : 

"Mr. Gréer.. I wlsh to except to that portion of the court's charge to the 
effect that ilf Murphy assured and stàted to the plaintiff that that portion 
of the yatd hàd had the obstructions removed therefrom, and he acted 
thereon, aS làylhg too great a strass tipon the proposition, and we thlnk that 
If this plaintiff, in the dlseharge of: hlfi duties, had equal opportunltles wlth 
Murphy to feBOw, whethei' such obsti^uctlons had heen removed or not, that 
It was hla duty to exercise that kiro^yiedge and Information for himself." 

The case shÔws that the râiilroad yard whereïii the plaintiff was 
injured, and the several tracks thferein, throûgh the" course of business 
had become bbstrûcted and dangêroiis from loosé rocks and stones, 
which had fallën off the trains, and refuse or rejected rocks dumped 
thereîn ; thàt tîiis condition wias' kriown to the receivers, who had 
taken the initiative to hâve the yard ahd tracks cleared, and to thè 
railroad einplpvés and trainroeft, Who were called on to work in said 
yard; thât stich condition was well known to the plaintiff, whô was 
employed in the yards as a switchman, and in handling the trains and 
cars actuall^; ih use in the tvork biî dearihg up; and that the plaintiff 
considered the question of remàînihg in the employment on account 
of the obst'fiiçtiôns, and' on thé étatement of Murphy, the yardmaster, 
"I came hëreurider instructions to' put the yàrds in good condition, 
and I will do''ît;'*'rernained in the eftiployment, and ihéreaîtér, until 
fotir or five' âays latér, -when hé 'was injured, assisted jn the viork'oi 
clearing up. ' .;^S to the riSk$ as^ttmed'by thé plaifitifï urtder this state 
of the facts,^^he trialjùdgë'thài'çed the^^ 

"If à^empfpy^ kpows, or InvUie, djisç^iarge of his duty must reasonably 
know, tjiàt obistructlons or defècti exist In regaird to the matters wfth which 
he lÉi ébmlàgUnéofitàct, or musi^ ïiëéeiéarlly corne In cobtaet, and voluntarlly 
continués In thé employ of the< «ompany, and Is thereafter Injured In consé- 
quemce of such defeoUs or obstructions, be cannot recorer, upon the ground 
of assured riska ♦ ♦ • 
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"Now, In thls case you are to take ail the testimony. If Mr. Billingslea was 
injured wlthout any fault on his part which contributed to the in jury, and 
his injury was due solely to a defect in tbe roadbed from a stone or rocls 
or dangerous obstruction being thereon, and such obstruction had been 
there such length of time that the partie» in charge of that yard for the 
receivers would hâve linown it, and had time to hâve removed It, and the 
plalntiflf did not know it was there, and was Injured In conséquence of it, 
without fault on his part contributing to his injury, the plalntiflC would be 
entitled to recover. Or if the plaintifi' was given a promise by Mr. Murphy, 
and he was authorized to represent the receivers, that he would remove 
thèse obstructions, in that state of case the plaintiff would hâve the right 
to remain in the employ of the company a reasonable length of time for such 
obstructions to be removed; and if, under the circumstances of the par- 
tlcular case, such time had not elapsed, by remaining in the employ and 
relying upon the promise of Mr. Murphy, if such promise was made, it would 
not be the assumption of risk on his part, and if he was not guilty of con- 
tributory négligence In any other particular it would not debar a recovery. 
Or if you believe from the évidence that Mr. Murphy, immediately bef ore 
the accident oecurred, Informed Mr. Billingslea that the portion of the track 
where he was then going to work had been cleared of the obstructions, and 
Mr. Billingslea relied upon that statement, and did not know It to be untrue 
in fact, and undertook to perform the work, and wlthout fault on his part 
was injured, In that state of case the plaIntifC would be entitled to recover. 

"One wltness testifled that it was the duty of Mr. Billingslea to remain 
at the switch, and not attempt to get on the car. The plaintiff states that 
it was his duty to get on the car, in order to go to the other part of the 
yard, in order to give the signal to the engineer where to stop the cars. 
That, gentlemen, Is a disputed question of fact between the plaintiff and 
the défendant; the defendant's contention being that it was Mr. BlUingslea's 
duty to remain at the switch, and the plalntiff's contention being that it 
was his duty to get on the car, and signal the engineer where to stop the 
cars. That Is a question for you to détermine, gentlemen, from ail the évi- 
dence. If you find from the testimony In this case tliat it was Mr. BlUings- 
lea's duty to remain at the switch, and not to get upon the car, in that state 
of case, you are instructed that if he attempted to get upon the car, 
and it was his duty to remain at the switch, he would be guilty of contribu- 
tory négligence, and you will flnd agalnst hlm. But if you flnd from the 
évidence that it was not his duty to remain at the switch, but was his 
duty to get upon the car, and signal the engineer where to stop, then you 
are instructed that he could recover if he was injured in conséquence of a 
defect in the track or roadbed of which he did not know, provlded such 
obstruction was of such character as those in charge of the yard must hâve 
known, or in the exercise of ordinary care would hâve known, to be dan- 
gerous. Now, upon that phase of the case, it has nothing to do with the 
question of promise to repair. If Billingslea did not know it was détective, 
and the parties in charge of the yard knew it was dangerous, or by the 
use of exercise of ordinary care would hâve known that it was dangerous, 
In that state of case It would hâve been the duty of the défendant to remove 
such obstruction. If any, and if they failed so to do, and plaintiff was In- 
jured in conséquence thereof, he would be entitled to recover, — that Is, in- 
dependent of the promise to remove the obstructions. Upon that phase, if 
Mr. Murphy had assured him that the yard was clear of obstructions, and 
Mr. Billingslea did not know to the contrary, and In the discharge of his 
duty, and wlthout any act of contributory négligence on his part, he was in- 
jured in conséquence of such defectlve condition, relying on such promise, 
he would be entitled to recover If he knew there had been obstructions 
there prevlously. If he did [not] know there had been obstructions there 
previously, and he had informed Mr. Murphy In regard to them, and Mr. 
Murphy had promised to remove them, then détermine from the évidence 
whether he had remalned In the service an unreasonable time for that to 
hâve been done. If, under the évidence, such time had not elapsed, and he 
was relying upon the company's promise to remove the obstructions, it would 
not be an assumption of risk that otherwlse would attach to his acts. 
• • • 
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"If It /w;»» an aetithat an ordinarlly prudent person in tliat line of busi- 
ness wpùia hâve done, ândi you flnd that hls injury was not the resùlt 
pf négligence on his part, buf was due to the condition of the traclc, and 
he was Injured in conséquence of that condition, and you further flnd ttiat 
the plâInt|£È,y at the tlme he was Injured dld not linow o£ sueb dangerous 
condition, or must not neeessaiiily hâve known,:lt from the performance of 
his duty, an4 was Injured In conséquence of such defective condition, you 
will flnd for plaintlfE. Or if you flnd from the évidence that plaintiff had 
linown of such defective condition of the tracli previously, but If you flnd 
from the évidence that Mr. Murphy, immediately before the accident, as- 
sured him that this portion of the tracIi had been cleared of the obstruc- 
tions, and you flnd that the plaintifC relied upon such assurance, and did 
not know It to be untrue, and was injured In conséquence of an obstruction 
that he was assured had been removed, and the accident was not due to 
any Bilsconduct on hls part, you will flnd for plaintiff. Or if you fiud from 
the 'évidence that the plaintiflC had previously liuown of the obstructions 
near thç track, but you further flnd that Mr. Murphy had promised to re- 
move tliem, then you will détermine from ail the circumstances whether or 
jiot he had ïemained in the employ of the cohipany an unreasonable length 
of time before the accident occurred. Now, on that point, understand me. 
As I unâérstand the law, wherever there Is a defective condition exlsting, 
and the employé knows it, and be yoluntarily assumes to use it. and is in- 
jured, hecanmot reeover. But If he informs the employer of sucti defective 
condition, and the employer promises to remedy that defect and cure It, the 
party then hap the right to remain in the employ a reasonable length of 
time for the employer to do that act If he should remain In the employ 
an unreasonable length of tlme, and the defect stiU continues, and he is 
injured In conséquence thereof, he could not reeover, because It would be 
his own négligence în contlnuing [to remain ta the employ. The rule is that 
the employer shall hâve a reasonable length of tlme to remedy the defect, 
and the employé mus,t only rpmaln In the employ a reasonable length of 
tlme for the defect to be euréd^or remedied. Therefore. gentlemen, upon 
that phase of the case you are instructed that, if you believe from the évi- 
dence that Mr. Murphy dld promise to remove the obstruction, then you are 
to détermine whether or not Mr< BllUngslea had remained in the employ an 
unreasonable length of time. If he had, and was injured, in conséquence 
of such defect, he could not reeover. But if you flnd, that it was still a 
reasonable time that he had the right to remain, under the circumstances, 
and was notguilty of négligence in remaining such length of time after 
the promise, In that state of case it would not debar him of the right to 
reeover." ' , , 

Thèse, instructions distinctly advised the Jury that although the 
yard was dangerous for handling and sw^itching trains therein, to and 
with the knowiçdge of thç plaintiff, yet the plaintiff, by remaining in 
the enaploymeht and in, assisting in handling the trains and aiding in 
the clearing up, assumcd mone of the risks of the dangerous yard 
and tracks from the time Murphy, the yardmaster, told him he was 
going to clëar it,up, and until a reasonable time thefeafter.to do the 
wofk had elapsed, which reasonable titpe the jury shotild détermine 
from the évidence. ^ As a gênerai rule, it is the master's duty to fur- 
nish a reasbnably safe place for his servants to wôrk, 'but this rule 
has no application where tlie very Work the servant ièemployed to 
do and., assist in doing consists in making a dangerous place safe, 
and particularly where the dangerous character of the place is fully 
apparent, ànd known to the servant. Armour v. Hahri, m U. S. 
313, 4 Sup. Ctl 433, 28 L. Ed. 440; Railway Co. v. Jackson, 12 C., 
C. A. 507, 65 Fed. 48; City of Minneapolis v. Lundin, 7 C. C. A. 344, 
58 Fed 525; Finalyson v. Milling Co., 14 C. C. A. 492, 67 Fed. 
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507; Porter v. Coal Co. (Wis.) 54 N. W. 1019; Bradley v. Raiiway 
Co., 138 Mo. 302, 39 S. W. 763 ; Hathaway v. Railroad Co. (C. C.) 
29 Fed. 489; Ragon v. Raiiway Co. (Mich.) 56 N. W. 612; Rosen- 
baura v. Railroad Co. (Minn.) 36 N. W. 447; Bennett v. Railroad 
Co. (Sup.) 47 N. Y. Supp. 258; Brick v. Railroad Co., 98 N. Y. 211 ; 
Green v. Cross (Tex. Sup.) 15 S. W. 220. Where the servant, fully 
apprised of the dangerous character of a place, yard, building, or 
construction, is employed to assist in clearing up and niaking the same 
safe, and works therein for that purpose, he undoubtedly assumes 
the risks attendant, and in this respect the charge of the court was 
clearly erroneous. 

Now, connected with this erroneous instruction several times re- 
peated, and largely dépendent for materiality and relevance upon it, 
was that part of the instructions as to the efïect of the assurance, 
if any there was, given by Murphy, yard foreman, to the plaintiff, 
that the yard, or some portion thereof, was clear of obstruction. 
The évidence that Mr. Murphy, the yard foreman, just prior to the 
injury of the plaintiff gave assurance as to the safe condition of the 
tracks, is found in the plaintiff's testimony as follows : 

"I told him I had instructions from Mr. Keevey to ask him as to the dis- 
position of the cars. He tumed, and told me to place the cars so that the 
south end would be two car lengths north of the tool box situated about 
the middle of the yard, is the best of my recollection, and the cars would 
be ail rlght. He did not want to put any more cars -where he was working, 
because they had finished that portion of the track." 

At that time, Mr. Murphy was between track No. 3 and track No. 
4 at the switch point on track No. 3. Further answering : 

"Q. When you went to Mr. Murphy, what did he say, if anythlng, about 
the yards? A. The reply to me was as to the disposition of the cars, and, 
furthermore, in my remarks I said, 'You want more cars eut ofE and brought 
up,' and he Said, 'No, I hâve finished.' The last car he had placed at his 
disposition was at the place where I was injured. Q. When he said he had 
finished, what did he mean? A. He meant that eVerything was in good 
condition and the track safe. Q. What had been the condition of the 
tracks at this point and below thereV A. Previous to bringing this rock, and 
a week beforè, the track had been in a very bad condition. There were 
refuse rocks piled along the side of the track No. 5." 

The judge instructed the jury,^ always, in connection with the as- 
sumed risk, as follows : 

"Or, If you believe from the évidence that Mr. Murphy, immediately be- 
forè the accident occurred, informed Mr. Billingslea that the portion of the 
track where he was then going to work had been cleared of the obstructions, 
and Mr. Billingslea relied upon that statement, and did not know it to be 
untrue in fact, and undertook to perform the work, and without fault on 
hia part was injured, in that state of case the plaintiff would be entitled 
to recover. * ■" • If Mr. Murphy had assured him that the yard was 
clear of obstructions, and Mr. Billingslea did not know to the contrary, and 
in the discharge of hjs duty, and without any act of contributory négligence 
on his part, he was injured In conséquence of such détective condition, re- 
lylng on such promise, he would be entitled to recover if he knew there 
had been obstructions there previously. • * • Or if you find from tho 
évidence that plaintiff had known of such defective condition of the track 
previously, but if you find from the évidence that Mr. Murphy, immediately 
before the accident, assured him that this portion , of the track had been 
cleared of the obstructions, and you find that the plaintifC relied upon such 
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assura&cie, and âld not know It t«> bè ujitrue, and was Injnrèd in conséquence 
of an obgtrtwtlon tliat he was a$sur0â had been removed, and the accident 
was not dueto any misconduct on bis part, you wlU fiijd for plaintiffi." 

If the évidence of the plaintiflf as to Murphy's assurance that some 
track, or portion of track, was clear of obstructions, or was finished, — 
which, meant that everything in some locality in the yard was in good 
condition aûd the yard safe, — ^and which évidence is unceirtain as to 
whetherMhe track referred to, was where Murphy was (between tracks 
3 and 4), where the plaintiff was injured (which was on track 5 near 
the north end of the same), or, where Murphy told plaintiff to place 
his train (which was about the middle of the yard), — ^warranted instruc- 
tions as td how far the plaintiffi had a right to rely upon the assur- 
ance of Murphy as to the condition of the tracks, still we think that 
the instructions as given, stressed as they were, and repeated in con- 
nectiori with the unsound proposition that plaintiff, by continuing 
to work in assisting in clearing up, the yard after he received Murphys 
promise that the yard shoiJld: be cleaned up, assumed none of the 
risks of thé dangerous eraployment, were incorrect and misleading, 
because the plaintiiï had no right to rely absolutely on the assurance 
of Murphy; as to a plain, patent condition, when, in the discharge of 
his duty of assisting in cleaning up the dangerous yard, he had equal 
opportunities with Murphy, in broad daylight, to see and know wheth- 
er obstructions had been reniéved or not. The plaintifï was an intel- 
ligent man acciording to his évidence, an expert, as to the condition of 
railroad yards and tracks, and he was bound to keep his eyes open, 
and give fufl use to his sensés in regard to patent obstructions. Many 
of the cases cited supra sustain this proposition, but see Pennsylvania 
Co. v. Ebaugh (Ind. Sup.) 53 N. E. 763; Bamard v. Schrafft (Mass.) 
46 N. E. 621; Railroad Co.v. Herbert, 116 U. S. 655, 6 Sup. Ct. 
590, 29 X Ed. 755 ; Magee v. Railroad Co. (lowa) 48 N. W. 92. The 
incorrect instructions as to the risk assumed by the plaintiff pending 
the work ol making the dangerous yard safe, and as to the reliance 
the plaintiff had a right to give to the assurance of Murphy were de- 
cîdedly prëjudicial to the défendants, and, in our opinion, require a 
reversai of the case. 

The judgment of the circuit court is reversed, and the cause is re- 
manded, with instructions to grant a new trial. 



In re STB6I! et aL 

(Circuit Court of Appeala, Second Circuit. March 4, 1902.) 

No.142. 

BAKKHtrPTCT— Pbeferencbs— What, C0NSTITUTE8— Subrendeb. 

Bankr. Act, § 57g, provldes that ''clalms of creditors wbo bave received 
préférences shall not be allowed unless such creditors shall surrender 
thelr préférences." Section, 60 provides tbat "a person shall be deemed 
ix) bave been given a préférence If belng Insolvent be bas * • • 
made a transfet of any of bis property, and tbe efifect of the enforcement 
of such • • • trànsfer wUl bé to enable any one of bis creditors to 
obtain a greater percentage of bis debt than any other of such creditors 
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of the same class." Section 1(25) provldea that the word "transfer" 
Bhall Include the sale and every other and différent mode of dlsposlog 
ot or parting wlth property or the possession of property, absolutely or 
condltlonally, as a payment, pledge, mortgage, gift, or security. Held, 
that a delivery to a bank by an Insolvent depositor of coin, legal-tender 
notes, bank bills, Indorsed checks, and drafts to be passed to the crédit 
of the depositor, and to be snbject to his draft, was a préférence, wlthin 
section 60, and would hâve to be surrendered by the bank before It could 
proTe the balance of its clalms. 

Appeal from the District Court ot the United States for the Soutb- 
em District of New York. 

This cause cornes hère upon appeal from an order of the district court, 
Southern district of New York, wliich aflBrmed an order of the référée allow- 
Ing the claim of the New York County National Bank. The contention of 
the trustée Is that the bank has recelred a préférence, and therefore should 
not be allowed to prove its claim for the balance unless it first surrender the 
alleged préférence. 

lyouis Sturcke, for appellant. 
Latham G. Reid, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM, The firm of Stege Bros, filed a pétition in bank- 
ruptcy, and were adjudicated bankrupts on January 27, 1900, at which 
time the New York County National Bank held their four notes for 
$10,000 each, due two of them on January 26th, and two on Febru- 
ary 8th. Within foiir days of the bankruptcy the firm made deposits 
in their âccount with the bank aggregating $6,225.25, of which $6,- 
209.25 remained on the day of the adjudication. The bank claimed 
$40,000, less this amount on deposit and a small rebate of intefest 
on the unmatured notes. The bankrupt act (section 57g) provides 
that "the daims of creditors who hâve received préférences shàll 
not be allowed unless sudi creditors shall Surrender their préfér- 
ences"; and it is contended that if the bank be allowed thus to ap- 
propriàte thèse deposits the resuit will be that it will obtain a greater 
percentage of its debt than any other creditors of the same class, 
and to that extent will hâve been given a préférence. M^nifestly 
the bank would thus receive a greater perèfentage, and if the deposits 
be "transfers of the bankrùpt's property," within the meaning of 
section 60, the contention is a sound one. It is no doubt true, as 
the appellees contend, that a deposit in a bank créâtes the relation of 
debtor and creditor, and that, ùnder section 68, in ail cases of mutual 
debts or ttiutual crédits, one debt shàll be set oflf against another; 
but thèse propositions are immaterial, if the facts show f hat the bank- 
rupts, being insolvent, hâve made a transfer to the particular cred- 
itor which will secure him a préférence. In such a case the positive 
and explicit provisions of section 57g are controlling, and the pre- 
ferred creditor must surrender his préférence if he wishes to hâve 
his claim allowed. There is no dispute that the bankrupts were in- 
solvent when they made thèse deposits. They made up a state- 
ment which they gave to the bank on January 23d, and which showed 
that on the day before their assets were $19,095.67 and their liabili- 
ties $65,864.10. That the intent or purpose of the transfer contem- 
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platedi by Section '60 is; imtrtaterial Was establishéd in' Pij-ie v. Trust 
Co.;'ï8à t;jJ'Sv438,2i St4>-*<^- 906, 45 L. Ed. iljâj'ahd the same 
case H^d'lfijaf ttjcmey Was prbllierty within the meaning of the section. 
The oi^y question, then, is.whether the delivery to a bank of coin, 
legaî-teftdBr tiotes, ï>ank bills, ihdorsed checks, and drafts tp be passed 
to thé crédit bf the depositqr, according to the usual custom of banks 
of dè^blff^ ând to be subjeCt to the depositor's draft, is "a transfer 
of any of his property." 

TM* «ni|;htjbe a fàirly àrgiiable question were it not for the drastic 
provisions of section 1(25), which provides that, when used in the 
banjçrupt act:, the jvord "'transfer' shall include the saje and every 
otner an<3î/|^fferent mode of (Ùsposing of or parting with property, 
or the. possession of property, absolutely or conditionally, as a pay- 
ment; p!çâ|f€, mortgage, gift> pf security." Of this section the su- 
prême ctfàit in thé Pirié Câéé^supra, said: 

" 'Transfer' Is deflned to be not only the sale of property, but every other 
and différent mode of dlsposlng of or parting wlth property. Ail technlcallty 
and narrowness of meaning Is precluded. The word Is used In Its most com- 
prehenslve seqi^ç, and Is Intended to Inclijdç every means and manner by 
whlch property cAn pass from the ownershlp and possession of another [own- 
ership "or possession" Is the language of the statute], and by whlch the re- 
Bult forbldden by the statute may be accompllshed, — 'a préférence enabllng 
a créditer to obtaln a greater percentage of bis debt than any other creditors 
of the saine ëlassS '»■ 

It is true, asi Conten^cd m tbe brief of appellee, that the suprême 
coyrt,did not hâve before it a case on ail fours with the one at bar; 
thàt in the Pirie Case there was a tratisfer of pfoperty and its pos- 
session; but nevertbeless tlfàt case is; authority for the proposition 
that the section, should be. fcroadljr construed so as to secure equal 
distribution ambiigall, of tjiiiÇ property of the bankrupt. 

It is contehded that t|i.é last eight words of section 1(25), viz., 
"as a pàyineijt, pledge, mbrig/ige, gift, or security," are to be taken 
as qualifyiiig thé jest of the paragrapp, sp that no sale or other or 
(^fièrent mo^p of disposing of or^xting with property, or its pos- 
session ça^jb* held to be ^ transfer unless it be a payment, a pledge, 
à iriprtgagei agift, or ai security. This seems to us a strained con- 
islVnqtion, in view pf tlie vçry broad and compreheniîive language 
^sed in the main clause of, flie p^ragr'âph; and we are inclined to 
||614 that tlje wbrds, "as à payinent, pledge»" etc., afe illustrative only, 
^gd jipt qualifying. Sucb intetpretation certainly is most in accord 
Vlt^ the rule , adopted in , th| Picie Case. We find no case strictly 
ip, ppint/éxceptilri re IRetlar; CD. C) îio Fed. 348, where the court 
Hëld that a deppsit by an iiisolyent wjas! within the terms of section 60. 

,Tbe order of the district court is feversed. 
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WHITB T. WANSEÏ et al. 

(areult Court of Appeals, SIxth Circuit. June 3, 1902.) 

No. 1,015. 

1. WlTNESSES— COMPKTBNCT— Rni^E OF FEDERAL COURT8. 

Congress having leglslated on the subject of the competency of wit- 
nesses in the courts pf tlie United States by providlng in Kev. St. § 858, 
that "no witness sliail be excluded * * * in any ciTil action because 
he is a party to or interested in the issue tried," with a stated exception 
in suits by or against exécutera, etc., such législation is exclusive, and 
the exception cannot be enlarged by a state statute. 

3, Appeal — Review — Admission dp Evidence. 

On appeal in suits in equity in the fédéral courts, unless an exception 
appears in the record, based on an objection to the admission of évidence, 
such évidence is considered as having been admitted by consent, and it 
cannot be excluded from considération by the appellate court 

8. Speoific Performance— Proop of Contract— Sufficiency of Evidence. 

Under the rule that spécifie performance will not be decreed wlthout 
clear and satisfactory proof that the contract was made, a contract for 
the sale of real estate is not sufliciently established where there is a 
conflict of évidence as to whether it was signed or not, and it was under- 
stood by both parties that it should be acknowledged so as to entitle 
it to record, but it vcas not so acknowledged, it being shown wlthout 
dispute that the vendor refused to acknowledge it, and took it from the 
custody of the notary with whom It had been left, saying he had con- 
cluded not to make the agreement. 

4. SaMB— ESTOPPBL. 

After a contract for the sale of real estate had been signed by the 
vendor, as claimed by the purchaser, the vendor refused to acknowledge 
it or to complète the sale. A few days later a building on the premises 
was destroyed by fire, and thereafter the vendor expressed hls regret to 
the agent of the purchaser that he had not completed the sale, but neither 
the agent nor his principal made any clalm that the contract was bind- 
ing until several months after, during which time the vendor entered into 
a partnership for the use of the property, purchased materials for build- 
ing, and afterwards died. Helê, that the purchaser was estopped by his 
acquiescence, and his delay untll conditions had so changed, from then 
insisting upon a spécifie enforcement of the contract. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

The appeUant filed a bill in the court below for the spécifie performance of 
a contract clairaed to hâve been executed by John A. Wansey and Melissa 
D. Wansey, his vrife, on September 14, 1899, by which they agreed to convey 
to Sidney C, McLouth certain land in Marine City, Mieh., upon which was 
Bituated a sait block, for the sum of $25,000, of which $500 was to be paid 
on the exécution of the contract, and the balance on the exécution of the 
deed provided for in the contract. The complainant was the real party in 
interest, and McLouth, who was the son-in-law of John A. Wansey, had no 
înterest in the transaction, except as complainant's agent. It was claimed 
by the complainant that Wansey and his wlfe signed the contract and de- 
Uvered it to McLouth, who gave Wansey a check for $500, representing the 
flrst payment, oh September 14, 1899; that McLouth then left the contract 
with the cashler of the Marine City Savings Bank to hâve it acknowledged 
in order to entitle it to record; that Wansey, several days later, called at the 
bank, and asked for the contract, which was handed to him, and that he then 
handed to thé cashier of the bank the check for $500, which he had received 

T 1. See Courts, vol. 13, Cent. Dig. § 925. 
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from McLouth, and took the contraet away wlth hlm, saylng that lie had 
concluded not to make the agreéniiènt. The cheek was afterwards returned 
to McLouth. On September 29th the sait block, upon which there was only 
$3,000 of Instirance, was destrbyêà by flre. Flve days afterithe ire the part- 
nershlp exlstlng between John A. Wansey and one James A. Davidson, who 
had been partners In the sait manUftiCturlng business conducted on the 
premlses covered by the contpact for more than ten years, was dissolved by 
mutual consent, and, they ériteïed Intp a new t>artnershlp agreement to con- 
tinue for flve years. They toinéâlately comlnenced to rebuUd the plant, 
whlch they had nnder way, whénJohn A. Wanséy dled on December 21, 1899. 
HcLouth was in New York wheij he learned of the flre, and when he re- 
tnrnedtO] Marine! Glty he becanie aware of the new partnershlp and the 
reconstruction. On January, ^, 'l900, McLouth made a formai assignment 
of the conti'act to the complalnant on a copy whlch had been'retalned by 
hlm, but wh^ch bad, not been slgn©^ by John A. Wansey or hls wlfe. Chester 
D. Wansey» .tbé son of John A. Wansey, was appolnted adiniliistrator of his 
f ather's estate, and a demfind w&b made for the performance of the contraet, 
whlch was refu^ed on the groùnd that It had never been signed or dellvered, 
and thls blU was thereupon flled bil the 23d of March, 1900. The widow 
of John A. Waiiséj^ apd hls chlldren, except Mary McLouth, who Is the wlfe 
of Sldney C. WCdlibuth, the agent ot the complalnant, united In an answer 
denylng aU of tue materlal àllegationB of the bill, and alleged the lâches of 
the complalnanl^ clalmlng that It would now be Inéquitable to requlre a com- 
pUance wlth the contraet, even If It had been made. After proofs were 
taken, the blli; iras dlsmlssed In the court below, and the complalnant ap- 
pealed. 

Thomas A. E. Weadock, for appellent. 

Avery Bros. (Harrison Geer, of côUnsel), for appellees. 

Before SEVERENS, Circuit Judge, and WANTY and COCH- 
RAN, District Judges. 

WANTY, District Judge, after makîng the foregoing statement, 
delivered the opinioil of the court. 

i, The complaihàht dependéd very largely on the testimony of the 
witriess Mcl*6uth, ■ïvho testîfiéd to the, e>cecution and delivery of the 
contraet, and was flatly contradicted by Melissa D. Wansey in every 
material particular. The défendants objected before the examiner to 
the testimony of McLouth, because they claîmed it was excluded by 
section id'2i2' of the Compiled Laws of Michigan of 1897, the ap- 
plicable portion of which is : 

"That when a suit or proceedlng Is prosecuted or defended by the helrs, 
asslgns, devlsées, legatees or Personal représentatives of a deceased person, 
the Opposite par^, If examlned as a wltness on hls own behalf, shall not be 
admltted to tèâtîfy àt ail to matters whlch, If tnie, must hâve been equally 
witidn the knowîédge 6f such deceased person: • * • provlded, that 
whenéver the words 'the opipoëlté party' oceur In thls section it shall be 
deemed to Ihclude the asslgnors or assignées of the clalm or any part thereof 
m controversy." 

Under this statuts it was not compétent for the witnes's McLouth to 
testify to the matters equally within the knowledge of John A. Wan- 
sey ; but it is provided by côngress that : 

"In the courts of the TJnited States no wltness shall be excluded In any 
action on account of color, or in any civil action because he Is a party to or 
Interested In the issue tried; provlded, that In actions by or agalnst ex- 
ecutors, admlnistrators or guardlans, In whlch judgment may be rendered 
for or agalnst them, nelther party shall be allowed to testify agalnst the 
other, as to any transaction wlth, or statement by, the testator. Intestate, or 
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ward, unless called to testify thereto by the opposite party, or required to 
testlfy thereto by the court. In ail othêr respects the laws of the state in 
which the court is held shall be the rules of décision as to the eompetency 
of witnesses in the courts of the United States in trials at common law, and 
in equity and admiralty." Kev. St. § 858. 

This législation by côngress is on the same subject as the statute 
quoted from the Michigan Compiled L,aws, and when the United 
States legi'slates on any subject that législation, if constitutional, is ex- 
clusive. It is urged that the final clause of section 858, above quoted, 
makes the Michigan statute the rule of évidence, because, in going 
farther than the fédéral statute on the same subject, it provides for a 
matter that is not covered by that statute. To this we cannot assent, 
as such a détermination might allovir the fédéral statute to be prac- 
tically nullified. When côngress déclares the rules of évidence whicb 
shall prevail in the courts of the United States, such rules cannot be 
changed, modified, or enlarged by any state législation on the same 
subject. Côngress has only declared the parties incompétent to testify 
as to transactions with or statements by the testator, intestate, or ward, 
unless called to testify by the opposite party or by the court; and, 
having spoken on this subject, the state law in the fédéral courts must 
be deemed to be silent. Insurance Co. v. Schaefer, 94 U. S. 457, 24 
L. Ed. 251 ; Travis v. Insurance Co., 43 C. C. A. 653, 104 Fed. 486. 
The testimony of McLouth, under this statute, was admissible, and is 
properly in the record to be considered by this court. 

2. But if the contention of the défendant had been correct, and the 
Michigan statute had applied to this testimony, it could not be exclud- 
ed in this court, because there is nothing in the record to show that 
the court below passed on this question. It was taken for granted 
at the hearing that in coming to the conclusion that the bill should be 
dismissed the court excluded the testimony of McLouth; but the 
record does not show that to be the fact, nor that this question was 
ever ruled upon by the circuit court, nor that any exception covering 
such a ruling was made. It has been assumed by counsel that the 
practice in the Michigan chancery courts, in which no exception need 
be taken in the nisi prius court in order to haye the question of ad- 
missibility of évidence there presented passed upon by the appellate 
court, prevails in this court. But the procédure of the English 
chancery courts has always prevailed in the fédéral courts in this coun- 
try, subject only to the changes made by the statutes of côngress and 
the rules of the suprême court. The rules which prevail in the su- 
prême court of the United States, as modified by the rules of the cir- 
cuit court of appeals, govern the practice hère ; and it has been held 
by this court that under this procédure and thèse rules, where the 
record does not disclose that a question was presented to the court and 
ruled upon, that question cannot be reviewed. If there is no exception 
in the record based on an objectio-n taken to the admission of the 
évidence, the testimony must be considered as having been admitted 
by consent. Kalamazoo R. Supply Co. v. Dufï Mfg. Co. (C. C. A.) 
113 Fed. 264. 

3. Considering ail of the testimony in the case, including that of the 
witness McLouth, we are of the opinion that the probabilities are that 
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I]^e^ COntrict was hever delivered, and was never understood by either 
pafçy therëto as binding. THere is a conflict in the évidence as to 
whether the ' contract was signed, but it was understood by both 
parties that it should be acknowledged before a notary public, so that 
it might be entitled to record under the Michigan statutes. With this 
understanding one copy was left with John A. Wansey and the other 
was taken by McLouth to Carman, a notary public, ànd cashier of the 
bank, who, when Wansey called for it, delivered it tô hirn. If it had 
been signed, and the only duty of Garman was to take the acknowledg- 
ment, it was not necessary for him to deliver it to Wansey, who could 
hâve no right to or use for it. But, if thé transaction was not closed, 
Wansey had â right to the contract, and Carman seemé to hâve acted 
on that supposition. After Carman handed the contract to Wansey, 
he says that Wansey took the paper, and he heard the scratching of a 
pen, but does not know whether he wfote or erased something ; that 
Wansey handed him the check for $500, which McLouth had given 
him, and said that he had concluded "not to do that, not to make the 
agreement," audwent out. On the foUowing Monday McLouth was 
told by Carrnaîî, what had happened, and he had a talk with Wansey 
in regard td it, who said that he did not want the contract floating 
around, but that after the ist of January^ — before which time he did not 
tvish Davidson- to know anything about it — he would settle it up. 
Two weeks aftei: that the fire occurred, and McLouth, who was in 
New York, informed the cortiplainant of it the next day. He returned 
home about the iSth of October, and talked to Wansey about the fire, 
in which conversation Wansey said that he did not think White would 
takè the plant now ; apd McLouth not only f ailed to inf orm him 
that he would, but testified that he did not then know that he would. 
It is clear that, if Wansey at that time , had insisted on McLouth tak- 
ing the deed and paying the mohey, he would hâve refused to carry 
out the agreeriiènt. Wansey told McLouth that he was sorry he had 
not closed the transaction when he had a chance to get $25,000 in 
cash and mâkë the deâl, and McLouth did not tell him that he con- 
sidered that the deal had alréady been made, and that White was 
bound to çarry it out. Wah'sey made his new arrangement with 
Davidson, and commenced rebuilding the plant ; and not until after 
his death did either McLouth or the complainant intimate that he 
cbnsidered thé Contract which had been entered into binding, although 
it had not been acknowledg^ed as agreed. It seems too plain for con- 
troversy thàt McLouth and Wansey both considered the acknowledg- 
rnent a necessary step before the contract should betôîne binding, and, 
when' Wansey ' declined to ackilowledge it, and returned the check, 
^èLouth and the complainant, as Vvell as Wansey,, acted until after 
Warisey's death on the basis that no contract had been made. Al- 
th6ugh McLouth saw Wansey every day, ând knew that Wansey 
.wàs. regretting' the fact that he had not closed the transaction with 
White, no intimation was made to him that the transaction was closed, 
and that he could collect the purchase price notwithstanding the dis- 
astrous fire. Certainly Wansey acted on the supposition that the ac- 
knpwledgment of the contract was necessary before it could become 
biildihg upon him, and there is no évidence in the case which indicates 
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that McLouth was not of the same opinion. If the question of the 
exécution of this contract is doubtful, speciiîc performance ought not 
to be enforced. 

In Colson v. Thompson, 2 Wheat. 341, 4 L. Ed. 253, the suprême 
court says: 

"The contract whieh is sought to be specifically executed ought not only to 
be proved, but the terms of It should be so précise as that neither party 
could reasonably misunderstand them. If the contract be vague or uncer- 
tain, or the évidence to establish it be insufficient, a court of equlty will not 
exercise Its extraordinary jurisdiction to enforce it, but will leave the party 
to hlB légal remedy." 

In Hennessey v. Woolworth, 128 U. S. 442, 9 Sup. Ct. m, 32 L. 
Ed. 500, where the spécifie performance of a contract was sought 
to be enforced. Justice Harlan, announcing the opinion of the court, 
says : 

"Spécifie performance is not of absolute right. It rests entirely In judicial 
discrétion, exercised, It is true, according to the settled principles of equity, 
and not arbitrarily or eaprielously, yet always with référence to the facts 
of the particular case. The question in cases of spécifie performance. Lord 
Eldon sald, is not what the court must do, but what, under the circumstances, 
it may do, In the exercise of its discrétion to grant or withhold relief of that 
character. It should never be granted unless the terms of the agreement 
sought to be enforced are clearly proven, or where it is left in doubt whether 
the party against whom relief is asked in fact made such an agreement." 

The court in the latter case thought it doubtful, under the conflict- 
ing évidence, whether a contract had been signed, and hence refused 
spécifie performance. 

In Dalzell v. Manufacturing Ce, 149 U. S. 315, 13 Sup. Ct. 886, 
37 L. Ed. 749, the suprême court cited with approval, among other 
cases, Hennessey v. Woolworth, supra, and held that spécifie per- 
formance will not be decreed in equity without clear and satisfactory 
proof of the contract set forth in the bill. In De SoUar v. Hanscome, 
158 U. S. 222, 15 Sup. Ct. 818, 39 L,. EM. 956, the court says: 

"Where the existence of a contract is a matter of doubt, equlty will not, 
as a rule, decree spécifie performance; especially in a case lilie this, where, 
EB appears, the property was rapldly rising In value." 

4. We think the évidence in this case did not warrant the court in 
finding that the contract was finally executed and delivered ; but, if it 
had, and Wansey had endeavored to recède from it in the manner 
indicated by the testimony, the complainant, knowing ail the facts, 
could not, in equity, hâve apparently acquiesced, and, by his actions, 
allowed Wansey to understand that he would not enforce the con- 
tract, and thus induce him to form a new partnership with Davidson, 
buy material for a new plant, wait until after Wansey died, and then 
insist on the performance of the contract. The condition of the prop- 
erty and the position of the parties hâve so changed that a decree for 
spécifie performance would be inéquitable, and therefore ought not 
to be made. 

The decree of the circuit court dismissing the bill is affirmed. 
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HORMAN V. UNITED STATES. 

(Circuit Court o£ Appeals, Sixth Circuit. June 3, 1802.) 

No. 1,066. 

1. PoHT Office— Use ov Mails to Defraud— Schkme to Blackmaii» 

Inl bev. St 8 5480, as amended by Act March 2, 1889 (25 Stat. 873), 
whteh iiiaJ;iBS It a crlmlnal offense if any one, "having devlsed or In- 
teiialnifto devise any scheme or artifice to defraud" to be effected by 
thè use bf thé Inails, shall, in carrylng ojit such selieme or artifice, bave 
eithet deposltéd a lettêr or pacicet in à post ofiice or taken one therefrom, 
the phrase "scheme or artifice to defraud" is not limited in its meaning 
to such as are to be accomplished by means of déception or trickery, 
but, béarlng in mind that the purpose 6f the statute is to préserve the 
use of the mails for iegitimate purposes, such phrase must be construed 
to include ahy scheme designed and intended to injure another by de- 
privlng hlm of hls property wrongfuUy; and a plan to extort money from 
another by threatenlng to publlsh charges against hlm accusing hlm of 
havlng committed crimes, unless a sum demanded is paid, is a "scheme 
to defraud," within the meaning of the statute. 

In Error to the District Court of the United States for the Southern 
District of Ôhio. 

Thomas H. Darby and Hiram' M. Rulison, for plaintifï in error. 
Sherman T. McPherson and Edward P. Moulinier, for défendant in 
error. 

Before LURTON, DAY, and SÉVERENS, Circuit Judges. 

DAY, Circujt, Judge. The plaintifï in error was indicted and con- 
victed in the district court for a violation of section 5480 of the Re- 
vised Statutes] of the Uiiited States, as amended March 2, 1889 (25 
Stat. 873). Oniitting provisions which are not necessary to the dispo- 
sition of the pending case, this section reads as follows : , 

"If any person havlng devlsed or intending to devise any scheme or ar- 
tifice to defraud to be effected by elther opening or intending to open corre- 
spondénce or. communication wlth any person, whether résident within or 
outside the tJfllted States, by means of the post office establishment of the 
United States, or by incitlng such other person or any person to open com- 
munication ■vylth the person so devising or Intending, shall, in and for execut- 
Ing; sucb scheme or artifice or attemptlng so to do, place or cause to be 
placed, any létlier, packet, clrcular, pamphlet or advertlsement. In any post 
office, branch pbst<)fflce, or street or hbtel letter box of the United States, to 
be sent or dèllyeréd by the said post olflce establishment, or shall take or 
recetve any sucb therefrom, such person so misuslng the post office establish- 
ment, shall, upop jçonviction, be punishable," etc. 

It has been held that under this section it is essential, to work a 
conviction, that the government must charge in the; indictment and 
establish in the proof: i(i) That the person charged has devised 
a scheme or artifice to. defraud; (2) that he has intended to eflfect 
this scheme by opening or intending to open correspondence with 
some person through the post-office establishment, or by inciting 
such other person to open communication with hirii; (3) and that in 
carrying out such scheme tiie accused has either deposited a letter 
or packet in the post office, or taken or received one therefrom. 
Stokes V. U. S., 157 U. S. 187, 15 Sup. Ct. 617, 39 h. Ed. 667. 
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The indictment in this case charges in substance: That the plaintiff 
in error and others pretended and claimed to hâve within their knowl- 
edge information of certain unlawful acts and crimes committed by 
Howard Douglass, Minnie D. Douglass, and Dr. Crank, which would 
tend to disgrâce and dégrade them, and which the accused threatened 
to make public and divulge to the world through newspapers and let- 
ters unless the said persons yielded and paid to the accused the sum 
of $7,000. That the accused did not expect or intend to furnish or 
exchange anything of value in considération of the payment of the 
said sum of money, but threatened that, unless the same was paid, 
they would blacken the character and ruin the réputation of the said 
persons, who, through fear of said threats and exposure of said pre- 
tended crimes, practiced by this scheme of fraud, commonly called 
"blackmail," were expected to submit to the extortion of the said sum 
of money. That the scheme and artifice was devised and concocted 
with the intent and for the purpose of defrauding said persons out of 
the $7,000. That the accused, in pursuance of the said scheme and 
artifice, did unlawfully and knowingly, for the purpose of executing 
said scheme and artifice to defraud, and in order so to do, misuse the 
post office of the United States by depositing, placing, and causing to 
be deposited therein, at the post office at Cincinnati, Ôhio, a letter in- 
tended to be sent, and which in fact was sent, through the mails of the 
United States, to one Howard Douglass. A copy of the letter is then 
set forth, in which the alleged threats are made, and in which the ex- 
posure is threatened unless the sum- of money is paid. The second 
count of the indictment is like unto the first, adding the averment that 
the accused claimed to hâve information of a spécifie unlawful act and 
crime of which exposure was threatened by the, accused, of which 
crime said person was innocent, as the accused well knew, but made 
such charges in an attempt to work out the scheme and artifice. A 
letter is set out containing the threats of exposure unless the sum of 
money was paid. Exception was taken to the indictment by motion to 
quash, by demurrer, by exception to the charge, and by motion in 
arrest of judgment. In thèse several ways it was attempted to raise 
the question as to the sufficiency of the indictment to charge an ofïense 
under section 5480 of the Revised Statutes. The court below was of 
the opinion that such an ofïense was charged, and overruled the ob- 
jections of the plaintifif in error. Thèse rulings constitute the principal 
grounds of review upon this writ of error. 

The gist of the ofïense is the criminal use of the mails of the United 
States. U. S. v. Jones (C. C.) 10 Fed. 469. It is the purpose of the 
statute to prevent their use in aid of schemes and artifices having in 
view the defrauding of others of their money and property. It is 
claimed in behalf of the plaintifif in error that the use of the phrase 
"any scheme or artifice to defraud" necessarily limits the opération 
of the statute to such schemes or artifices as are accomplished by dé- 
ception or trick adapted to defraud. It is said that only by such 
means can another be defrauded, within the proper meaning of the 
statute ; that in the présent indictment no déception is charged ; that 
the persons charged knew whether the threatened exposure was of 
matters true or false, and hence could not be defrauded if they paid 
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thieJr; iinoncjr for Bilençç* The phrase "scheme or artifice to çîpfraud" 
UlOilje çpnstrued bearing in mindj thé underlying purpose of the stat- 
ate tQ préserve the use of the mails to,legitima.te ends. The use of 
the n^ail by sending le|;ters to others must be in aid of the scheme de- 
signedtf) defraud. What is hère meant by "to defraud"? Obviously 
the: Statute is dealing with the wrongful purpose to injure, with which 
the Bcheme or artifice muçt be connected. Thèse words, in the phrase 
quoted, are not descriptive of the character of the artifice or scheme 
which has been deyised, ,but rather of the wrongful purposie involved 
indevising the sajne, and putting it into opération by meai^s of the 
mail. This purppse must be to injure, which doubtless may be in- 
ferred whçn the scheme has such efïect as a necessary resuit of carry- 
ing it ot;it. The terms "artifice" and "scheme" are those descriptive 
ql the thing to be planned or devised. "Artifice" means "subtle or 
deceptive art in contriying ; trickery ; cunning ; strategy ; ^finesse ; 
as to lure by artifice." Stand. Dict, According to the same au- 
thority, as well as the common understanding of the term, a "scheme" 
may be of broader meaning, and not necessarily involve trickery or 
cunning. A scheme may include a plan or device for the legitimate 
accomplishment of an object. Byt to come within the terms of the 
statute under considération the àrtifjçe or scheme must be designed to 
defraud. We think, bearing in mind that the term is used to charac- 
terizç the guilty purpose and wrongful intent with which the scheme 
or artifice has been formed by the accused, there is rio difïiculty in 
understanding the législative purpose in using the term. The intent 
to defraud in other statutes is made an élément of the ofifense. It is 
«0 in the statute (section 5209) punishing embezzlement and misap- 
plication of the fundg of a national bank. The acts are required to be 
donc with intent to injure or defraud, as distinguished from an inno- 
cent purpose in the doing of the same. We think the term in this stat- 
ute, as iiifthat, is intended to define the wrongful purpose of injuring 
another, which must accompany the thing done to make it criminal 
within the meaning of the statute. This was the view taken of the 
phrase of section 5209 in U. S. v. Taintor, Il Blatchf. 374, Fed. Cas. 
No. 16,428, in which Judge Benedict said: 

"The phrase 'Intent to Injure or defraud' Is the samê one used In Indict- 
ments for forgery. There It refers to a gênerai guilty Intent, and such In- 
dlctments are held concluslvely proved when the act is proved to hâve been 
knowlngly commltted. The phrase should be consldered to havè the same 
meaning In this statute, and to be proved In the same Vày. Nor does this 
Construction render the W-ords nugatory. On the contrary, thef are glven 
pïeclsely the same efCect which they are held to hâve in indlctments where 
their présence has been consldered to be necessary. A similar effect has been 
glvpn to this same phrase in other statutes. Thus tiord Ohief Justice Tlndal 
bas observed that: 'Where a statute directs that, to complète an offense, 
It must hâve been with Intent to Injure or defraud any person, there Is no 
occasion that any malice or 111 wlll should subsist against the person whose 
property Is so destroyed. It is a maliclous act, in contemplation of law, 
when a man wlllfully does that whièh is illégal, and which, In itâ necessary 
donsequénce, must injure hls neighbor.' 5 Oar. & P. 266, note; 2 Russ. 
Grimes, p. 576; Com. v^ Snelltog, 15 Plck. 340." 

We think this reasoning is applicable hère. If the scheme or artifice 
in its necessary conséquence is one whijch is calculated to injure an- 
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other, to deprive him of his property wrongfully, then it !s to defraud 
within the meaning of the statute. As was said of this section in 
Durland v. U. S., i6i U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709, "it in- 
cludes everything designed to defraud by représentations as to the pa'St 
or présent, or by suggestions or promises as to the future." This is 
an instructive case in the interprétation of this statute. The sufficiency 
of the indictment was under considération. The scheme described inr 
volved promises as to future gain to resuit from certain investment 
bonds. It was argued by counsel that this section of the statute cov- 
ered only such cases as at common law came within the définition of 
false prêteuses. But the suprême court held that the statute had a 
broader meaning. In passing upon the case Mr. Justice Brewer said : 

"The signiflcant fact Is the Intent and punwse. The question presented 
by this Indictment to the jury was not, as counsel Inslst, whether the busi- 
ness scheme suggested in this bond was practlcable or not. If the testlmony 
had shown that this Provident Company, and the défendant, as Its président, 
had entered In good f alth upon that business, bellevlng that ont of the 
moneys recelved they could, by Investment or otherwlse, make enough to 
justify the promlsed returns, no conviction should[ be sustalned, no matter 
how vlslonary mlght seem the scheme. The charge is that In putting forth 
this scheme it was not the Intent of tbe défendant to make an bonest effort 
for its Buecess, but that he resorted to this form and prêteuse of a bond 
wlthout a thought that he or the Company would ever make good its promises. 
It was wlth the purpose of protectlng the public against ail such intentional 
efforts to despoil, and to prevent the post office from belng used to carry 
them Into effect, that this statute was passed; and it would strlp it of value 
to confine It to such cases as disclose an actual mlsrepresehtatlon as to some 
ezistlng fact, and to exclude those lu wblch Is only tbe allurement of a 
speclous and gllttering promise." 

Weeber v. U. S., 62 Fed. 740, decided at the circuit by Mr. Justice 
Brewer, Judges Caldwell and Sanbom concurring, is in harmony with 
the conclusion we hâve reached. In that case thé défendant had in his 
hands a claim for collection in favor of one Kearney against Stephens. 
Stephens was the défendant in a suit before the United States court 
for the recovery of money alleged to be due for timber taken from 
government lands. The défendant, Weeber, in aid of his purpose to 
collect the spurious claim, sent a letter through the mails purporting 
to be from the district attomey as to furnishing testimony against 
Stephens in the timber suit. The intention being (to quote Mr. 
Justice Brewer's words) "that Stephens would be frightened — black- 
mailed — into paying the claim of Kearney, in defendant's hands for 
collection, in order to prevent disclosures by défendant to the United 
States district attomey." The learned justice characterizes the pur- 
pose to collect the unfounded claim as a fraudulent scheme within the 
statute, and says: 

"The crlmlnality of the défendant does not rest upon the probabllltles of 
the Buccess of the scheme, or upon the fact of success, nor Is it avolded by 
the fact that the act of uslng the mails Is only one step In a séries of acts 
Intended to accompllsh the fraudulent scheme. It Is enough that the de- 
fendant having devised a scheme to defraud, in the exécution of that scheme, 
and as a necessary or convenient step In the exécution thereof, transmit» 
through the post office a letter used, or designed to be used, for the purpose 
of carrylng Ôiat scheme into effect." 

If the attempt to collect a fictitious debt is a fraudulent scheme 
TOthin the terms of this law, we can see no room to question that a 
116 F.— 23 
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scheme to require another to pay a large sum of money, or be pub- 
lished to the world as guilty of grave crimes and offenses, is less so. 

The case of Milby v. U. S. (decided by this court at the October 
term, 1901) 48 C. C. A. 574, 109 Fed. 638, did not involve the question 
now before us. In that case the letter sent contained simply a pro- 
posai to send counterfdt money; v/ithout averment that it would not be 
sent as proposed, of that it was intended to defraud others than the 
one to whom the propoèal was made. It was held that no scheme to 
defraud was described within the meàning of the statute. 

Nor does the interprétation given the term "to defraud" do violence 
to the lexical meaning of the expression. While it is true that fraud 
generally impHes artifice or déception, one may be defrauded of his 
projpefty when he has been wrongfuUy deprived thereof. To "de- 
priyè ôf something dishonestly'' is to defraud. Stand. Dict. It is 
not uhcommoh tô speak of;,orië''a,s defrauded of his rights who has 
been wrongfully deprived oithém by other means than chicane or 
trickery. The reward justly due one for services may be withheld, 
and in that sensé he is defravidéd, "To withhold wrongfully from an- 
other /virhat is due to him i$. to defraud." Webst. Dict. "To defraud 
implies or includes ail acts, omissions, and concealments which in- 
volve a breach of légal or équitable duty, trust, or confidence generally 
imposéd, ^nd are injurious to anothér, or by which an undue and 
uncônsciopable advantâge is taken of another." 9 Am. & Eng. Enc. 
Law (2d Ed.) p. 180. 

Applying the principles which we hâve undertaken to state to the 
charge in the indictment before us, we hâve no doubt it describes a 
scheme to defraud within the meàning of the section. The scheme is 
set forth to ruin and blacken the réputation and character of others 
by accusation of heinous offenses and misdeeds. That this scheme 
was not innocent, but intended for a wrongful purpose, — "to defraud," 
in the latigtiage of the statute, — is shown in the charge that thèse 
âlleged crimes were to be published to the world in default of the pay- 
ment of a large sum of money to the accused. In other words, thèse 
persons were to be despoiled of their money unless they paid for 
silence as to accusations which, if believed, would ruin their character 
and standing; We think the court below did not err in holding the 
indictment to sufficiently charge an offense within the statute. 

Other errors are assigned. We hâve carefuUy examined them, and 
lind no error in the rulings to the préjudice of the accused. 

Judgment affirmed. 



MAROH et al. v. ROMÀRB et aL 

(Circuit Court o£ Appeala, Flfth Circuit May 27, 1802.) 

No. 1,154. 

APPHAI.ABLB Ohdbeb— Rbptjsiks Preliminart Injunction. 

Slnce the passage of Act June 6, 1900 (31 Stat. 660), amendlng sec- 
tion 7 of the act creatlng the circuit courts of appeals, there is no stat- 
ute authorizing an appeal from an order refusing a pi:ellminary injunc- 
tion. 
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Appeal from tbe Circuit Court of the United States for the Northern 
District of Alabama. 

Jno. B. Knox and J. K. Dixon, for appellants. 
J. J. Willett and B. F. Abbott, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This is an appeal from an interloc- 
utory decree of the circuit court for the Northern district of Alabama 
(114 Fed. 201) in which it was "ordered, adjudged, and decreed that 
the prayer and motion for injunction be, and the same is hereby, over- 
ruled and denied this igth day of February, 1902." The law in force 
at the time this interlocutory decree was rendered and at this time does 
not authorize an appeal from such a decree. Act of congress approved 
June 6, 1900 (31 Stat. 1899, 1900) p. 660; Westinghouse Air Brake 
Co. V. Christensen Engineering Co., 44 C. C. A. 92, 104 Fed. 622; 
Wire Co. v. Boyce, 44 C. C. A. 588, 104 Fed. 172; Omaha & S. W. 
R. Co. V. Chicago, St. P., M. & O. Ry. Co., 45 C. C. A. 474, 106 Fed. 
586; Rowan v. Ide, 46 C. C. A. 214, 107 Fed. 161. 

As this court bas no jurisdiction to entertain this appeal, the same 
must be dismissed, and it is so ordered. 



MAEOH et al. v. EOMARE et al 

(Circuit Court of Appeals, FIfth Circuit. June 2, 1902.) 

No. 1,155. 

1. Trusts— Power to Remotb Tbcstebs— Supbrvisort Power of Court. 

Wliere, by the terms of a trust deed securing bonds Issued by a cor- 
poration, unrestricted power to remove the trustées named and to ap- 
point others was vested in the majority of the bondholders, the power 
to détermine whether there is good and suflBcient cause for such removal 
and substitution is also vested in them, subject only to the restraining 
power of a court of equity against Its abuse; and unless such an abuse 
of power appears, or that the action of the majority will be so seriously 
prejudiclal to the interests of the minority as to require équitable re- 
lief, the court cannot substitute its own judgment for that of the ma- 
jority of the bondholders, by refusing to recognize new trustées whom 
they hâve substituted for those originally appointed. 

Shelby, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the Northern 
District of Alabama. 

Jno. B. Knox and J. K. Dixon, for appellants. 
J. J. Willett and B. F. Abbott, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is an appeal from a final decree sustaining 
demurrers to and dismissing an entitled original bill in the nature of a 
supplemental bill brought by tbe appellants against the appellees. The 
substance and allégations of the dismissed bill are fuUy and fairly stated 
in an opinion fîled by tbe learned judge of the circuit court, and repart- 
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ed in March v. Romare (C. C.) 114 Fed. 201, 202. In his opinion the 
judge below says : 

"There Is no rule of law that cestuis que trustent may not remove and 
appoint trustées, In the exercise of the power given them by the Instrument 
sreatlng the trust, because prlor to the exercise of the power the trustée 
has flléd a blll, which is stlU pendlng, concerâing It, or the court In any other 
way has undertaken jurlsdlction of the trust. The exercise of such a 
powCT wlll be permltted or disallo-wed at any time as may appear to the 
court for the best Interests of the cestuis que trustent. It is not the law, 
however, when the power Is glven In broad terms, wlthout requiring a specl- 
ilcatlon of any cause for its exercise, that the décision of a majority of the 
donees of the appolnting and removlng power cannot be questioned by the 
coiu:t, save in cases of fraud, oppression, or bad faith. The controlling 
question }n every case Is whether a change promotes the exécution of the 
trust. If the court should be of opinion that the substitution is not for the 
benefit of the trust, it wlll not sanction a removal, though made in good 
faith and wlthout intentjon to oppress. The only case, perhaps, in whlch 
the court would feel Impelled to accept wlthout question a décision appolnt- 
ing and, removlng trustées, would be where the power is lodged in the whole 
body of cestuis que trustent, and is unanlmously exerclsed by them, ïhis 
would bé only allowing ail the owners of the trust property to deal wlth It 
as they thought best. But where the power is committed to the majority 
pf the cestuis que trustent, and the minorlty oppose the removal, the court 
should always inquire not only whether there was bad faith or oppression, 
but whether sanctlonlng the change mlght be detrimental to the interest 
of any of the cestuis que trustent. This duty becomes Imperative when the 
majority of the cestuis que trustent remove a trustée who is proceeding In 
the discharge of a plaln duty whlch the minorlty hâve a rlght to demand at 
his hands. In this case the minorlty bondholders, after default, had the 
unquestloned and clear légal rlght to demand of the trustée, upon givlng 
hlm proper Indemnlty, to proceed to foreclose. He had not a partlcle of 
discrétion. He would hâve been derellct in duty if he refralned f rom acting 
because a majority of the cestuis que trustent opposed foreclosure. The 
majority bondholders fiave no légal or moral cause of eomplaint against the 
trustée for so acting. It Is not to be presumed, in a matter of this im- 
portance, that the trustée acted otherwise than on the advice of counsel in 
applylng for the appointmept of a recelver. Indeed, the fourth article of the 
trust deed reqtilres the trustée, In event of default, upon the réquisition in 
wrltlng of one-fonrth of the bondholders, to proceed to exercise their rights, 
'elther by taking possession of the property under the powers granted in 
other articles, or by suit or Stilts in eqùlty or at law In ald of the exécution 
of such powers, or otherwise, as the trustée, belng advlsed by counsel leamed 
lii the law, shall deem most efCectual.' " 

With some slight exceptions, we fully agrée; with our learned 
Brother in thèse views, but We do not agrée in the application made of 
them to the case in hand. In the record we find no fact nor circum- 
stance which will warrant thè assumption or finding that the action 
of the majority of the bondholders in appointing trustées was an abuse 
of their power, or seriously injurious to any bondholder. The case 
does show that J. H. Porter, one of the two original trustées, died in 
1897, and that the surviving trustée was taking action to foreclose 
thé deed 6î trust, lawful and proper in ail respects, perhaps, but with- 
out consultation with the large majority of the bondholders. The con- 
dtict àrid pfocëèdings pf the surviving trustée in suing for foreclosure 
and petitioriing for a receivèr seem to hâve been largely based on the 
theory that in considering the absolute rights and interests of the 
minority bondholders the rights and wishes of the majority were unim- 
portant. We take the law to be that, as the unrestricted power to re- 
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niove the trustées and appoint other trustées was vested in the majority 
of the bondholders, the power to détermine whether there was good 
and sufficient cause for such removal was necessarily in them, also, 
subject only to the restraining power of a court of equity against the 
abuse of it. See May v. May, 167 U. S. 310, 17 Sup. Ct. 824, 42 L. 
Ed. 179. 

As we find nothing in this record to show that in the action of the 
majority of the bondholders in filling the vacancy resulting from the 
death of Porter, and in removing Paul Romare as surviving trustée, 
and in choosing the complainants below (appellants hère) as trustées, 
was there any abuse of the power so unequivocally and clearly granted 
in the eighth article of the deed of trust, we conclude that the de- 
murrers to the bill should hâve been overruled. If the action of the 
majority of the bondholders is an abuse of the trust, or in any serious 
degree prejudicial to the interests of any bondholder, so that a court 
of equity should interfère against the exercise of the absolute right 
conferred upon the majority of bondholders, let the removed trustée 
or any bondholder in interest answer the bill, to show the same. 

The decree of the circuit court is reversed, and the cause is remand- 
ed, with instructions to overrule the demurrers to the bill, and other- 
wise proceed as equity and good conscience may require. 

SHELBY, Circuit Judge, dissents. 



FORREST V. PITTSBURGH BRIDGE 00. 

(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 841. 

1. PoBBiGN CoBPORATiONS— Service dpon Agent— Epfect of Withdrawai- 
FKOM State. 

The statutes of Illinois (Act July 1, 1897, as amended in 1899) requir- 
Ing every forelgn corporation doing business In the state to file a cer- 
tlficate wlth the secretary of state, showlng, among other thlngs, the 
name and address of Its agent on whom service of process may be 
made, contaln no provision requlrlng such corporation to give notice of 
its withdrawal from the state; and. In the absence of législation on 
the snbject, after a corporation has in fact withdrawn, and Is no longer 
represented by the deslgnated agent, jurisdletion over It caunot be ob- 
talned by service upon him. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The suit was orlginally brought in the Superior Court of Cooli County, 
Illinois, upon the common counts to recover for professlonal services. Sum- 
mons, having been issued, was served Aprll 22, 1901, as per retum, "on 
the wlthln named Pittsburgh Bridge Company, a corporation, by dellver- 
Ing a copy thereof to Daniel W. Ohurch, agent of said corporation, the prési- 
dent of said corporation not belng found in the said county." Thereupon, 
the Pittsburgh Bridge Company, llmlting its appearance to the sole purpose 
of presentlng such pétition, removed the cause to the Circuit Court of the 
United States for the Northern District of Illinois, Northern Division, and 
moved to quash the service of process therein; and upon thls motion an 
order was entered dlsmlssing the cause, at the cost of Ûie plalntiff-in-error. 
Prom this order thls proceeding is prosecuted. 
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ïhe hearlng on the motion to quash was by affldavlt That of Daniel W. 
Church — ^the person upon wliom the summons had been served, set forth 
that he, the sald Church, was not, at the titoe the said summons was served 
upon him, the agent or représentative of sald Pittsburgh Bridge Company, 
nor in any way or manner connected therewith; that he was at sald tlme, 
and had for a long tlme theretof ore been, connected with and in the employ 
of the American Bridge Company, which Is a corporation wholly différent 
from the Pittsburgh Company and engaged In transacting Its own indepen- 
dent business; that until the 27th day of December, 1900, he was under 
contract Tvlth the said Pittsburgh Bridge Oompany, as its représentative in 
Chicago, whlch contract, by its terms, expired December 27th, 1900, though 
before that date, May là^ïi, 1900, said Pittsburgh Bridge Company went out 
of business; that, upoti,thè expiration of sald contract, he became, and bas 
slnce been, 'employed excluslvely by the American Bridge Company; and 
that, ait thettlmé of the issuance and service of the writ, the sald Pittsburgh 
Bridge Oompany was not engaged in business in the State of Illinois, 
not havlng been engaged iû such business slnce May 12th, 1900, excepting 
that at Pittsburgh, in the State of Pennsylvanla, it has offlcers who con- 
tinue to represent It for the purpoeé of coUecting Its crédits and accounts, 
and settling up its affaira. 

Thls affldavit was, in substance, supported by the further affldavits of 
Thomas M. Nelson, président of the Pittsburgh Bridge Company, and John 
Eunnette, secretary of sald oompany. 

In reply plaintiff-in-error ëxhibîted a duly cei-tified copy of an affldavit 
of Daniel W. Church, flled wlth the Secretary of State of Illinois, July 21, 
1898, in eompliànce with the Act of July Ist, 1897, and showlng that he 
was then the engineer of the Pittsburgh Bridge Company résident at Chi- 
cago; that the capital stock of sald company was two hundred thousand 
dollars; that the proportion of such stock represented by property located 
and business transacted in Illinois was the one hundredth thereof ; and that 
the public offices of the corporation, or place for the transaction of its busi- 
ness, was at 1138 Marquette Bldg., in the Oity of Chicago. 

Also the certlflcate of the Secretary of State of July 21, 1898, showlng 
that the Pittsburgh Bridge Company was, in accordance wlth such affldavit, 
granted tî»é right to do business in the State of Illinois. ■ 

It appeared, also, by the affldavit of James W. Gullett, a clerk in the 
office of the Secretary of State, of Illinois, that, other than the affldavit 
before *et forth, there Is no affldavit or statement by any offlcer, agent, or 
représentative of the Pittsburgh Bridge Company on file in that office; and 
that there has not been flled any statement, affldavit, notice or certlflcate. 
or a cancellatlon, revocation or withdrawal of the appolntment of sald Daniel 
W. Church, as représentative of sald Pittsburgh Bridge Oompany. 

Adolph Moses, for plaintiff in efror. 

WiTi. B. Mcllvaine, for défendant ih error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

After the foregoing statement of facts, GROSSCUP, Circuit 
Judge, delivered the opinion of the Court, as foUows: 

Tliis Court has held that the issue of fact raised by a motion to 
quash, as in this case, may properly be determined by af&davit. 
Wall V. Railroad Co., 37 C. C. A. 129, 95 Fed. 398. 

Subject to some criticism as to form and defiiniteness, the afifi- 
davits submitted show that, at the time ôf the alleged service of sum- 
mons, Church did not, in fact, represent the Pittsburgh Bridge 
Company. This would dispose of the case, but for this argument: 
That a foreign corporation, having filed its certificate, in pursuànce 
of the Illinois act naming a représentative, continues to be suable 
in the state, by service on .such named représentative — irrespective 
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of the corporation's actual withdrawal from the state, or the actual 
cessation of the agency — until another certificate has been filed set- 
ting forth that the person named in the previous certificate is no 
longer the corporation's représentative. 

It would, perhaps, be compétent, by apt législation, to make this 
the law; but, in the absence of législation to that end, we do not 
f eel authorized to hold that a foreign corporation may be held to 
hâve been found in the state, when it, in fact, at the time, was not 
doing business in the state; or be held to be represented by an 
agent, who, in fact, held, at the time, no such agency. We find 
nothing in the Act of 1897 disclosing any such législative intent ; 
nor in the Act of 1899, though under certain penalties it provides 
for notice to the Secretary of State of any change in the name and 
address of the corporation's agent or représentative. 

The manifest purpose of the amendment in the Act of 1899 was 
to require foreign corporations, doing business in the state, to give 
notice of any change in the name or address of its agent ; but this 
does not imply that such corporation may not withdraw from busi- 
ness in the state without having given such notice. Under what 
conditions a foreign corporation may withdraw has not been made 
the subject-matter, so far as we are advised, of any législation what- 
ever. 

The complaint was made at argument that the affidavits in sup- 
port of the motion were indefinite, — that they were conclusions, 
rather than statements of fact. Affidavits are always subject, more 
or less, to this criticism. No application ' was made in the Circuit 
Court looking to greater definiteness. It would doubtiess hâve been 
more satisfactory to take the testimony, upon the issues of fact 
raised, orally or by déposition — and such method could hâve been 
availed of by proper motion — but, on the record presented, no error, 
in this respect, can be predicated. 

The decree appealed from is afïirmed. 



KIBKER-BBNDER FIRE ESCAPE CO. v. CHICAGO BEACH HOTEL et al. 

(Circuit Court of Appeals, Beventh Circuit May 6, 1902.) 

No. 817. 

1. Patents— Inpringbmbnt—Firb Escapbs. 

The Logan patent, No. 615,999, for a fire escape, consisting of a central 
spirally twlsted post or plUar, and a splrally twisted inclined way at- 
taehed thereto, the whole preferably Inclosed in an outer casing, In view 
of the prlor art is not entitled to a broad construction, and is not in- 
frlnged by a flre escape slmllarly constructed, but in whlch the inclined 
way Is chlefly supported by belng attaehed to the outer casing, and 
not by a central spirally twisted post, whlch is the essentlal feature of 
the invention of the patent. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Appeal from a decree finding noninfringement of Letters Patent No. 
615,999, ^or * fire escape, granted to W. H. L,ogan, December 13, 
i8q8. 
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The 1)111 liB to restrain infrlngement of Letters Patent No. 615,999, granted 
W. H. logan, TDecember 13, 1898, for certain new and useful improvements 
in Ûie escapeà, duly asslgned to appellants. 

The drawlngB, spécifications, and elalms of the above Letters Patent are 
as follows: 




"TWs InVentloù relates to flre-escapes, Its object belng to provide a durable 
fire-escape whlch Is simple and efllclent In construction, may be produced 
at comparatively low cost, and be readlly and easUy repalred -when necessary. 

"Heretofore flre-escapes liave been complex and expensive in their con- 
struction and not always simple and efficient In opération, and in places 
vrhere the law Is compulsory as to the érection of flre-escapes for buildings 
thèse facts hâve been objectlonable to the persons affected. To avold thèse 
objections and to provide an escape that wlU meet tlie requirements of the 
gênerai public and enable persons of ordinary means to equip their houses 
wlth safety appliances are objects of my Invention. 

"The invention conslsts, broadly, of a spirally-twisted supporting post or 
plUar and a spirally-twisted inclined way secured to the post. Preferably 
a casing wlU Inçlose the escape. 

"Ref errlng to the drawlngs, Figure 1 shovrs a T-shaped post In cross- 
sectlon, In perspective, one arm of tlie T forming the flange to wlilch the 
way may be secured. Flg. ii shows a post formed of an angle-iron, spirally 
twlsted, to one member of whlch the spiral way is secured. Flg. 3 shows 
a spirally-twisted flat métal bar, which forms a post and to whlch the 
way is secured. 
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"b, Fig. 1, is a T-shaped post carrylng the Inclined way h, the long arm 
of the T formlng the flange to whleh Is rlveted or bolted the way. Wheu 
this three wlnged or webbed post is twisted splrally, It makes an Immensely 
strong and rigid column or pillar, each wing supporting the other. Of course 
the way Is spirally bent to coïncide with the flange 1, to which it is secured. 

"c, Fig. 2, is an angle-iron, one side of which forms the flange m, to 
which is secured the inclined way and, lilte Fig. 1, is twisted spirally to 
coïncide with the spiral of the inclined way, to which It is secured by 
means of rivets or bolts t. 

"Fig. 3 is another modification, as a flat pièce of iron, one edge being 
twisted around the other, also havlng the spiral inclined way attached and 
rigidly secured. 

"It is not necessary for the purpose of this spécification to describe the 
varions places, location, and uses where this invention can be applled, as 
thèse are obvious to the user, as the device is capable of location inside 
or outside of the building and in several places In the same building with 
but little cost. Easy curves may be employed on the spiral way to break 
the too-rapid descent of the person descending, as circumstances may suggest. 

"It is obvious that the invention may be made and modifled to suit loca- 
tion, and modifications may be made wlthln wlde scope wlthout departing 
fi"om the spirit thereof. I therefore do not wish to be confined to the exact 
construction shown and described, but consider myself entltled to ail such 
modifications." 

"1. The combination in a fire-escape of the central spirally-twisted post or 
pillar, and the spirally-twisted inclined way, secured together in the manner 
and for the purpose set forth. ; 

"2, The combination in a fire-escape of the central spirally-twisted post, 
the spirally-twisted way, and the outer casing substantially as set forth." 

The foUowing drawings are exhibits of appellees' flre-escape, and will 
serve to show the structural features of this device: 
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The ^teat In snlt reltctesto that cbaracter of flre-eseapes whlcb employs 
a vertical cîlindrloal «aslng, havlng a spiral incUned wajr or slide wlthin, 
and In comblnallon wlth tlie;easiiig,,wltli «ultable mean? oif ingress thereto 
at the dlfCerent floors of the building to whicli the entire -structure is at- 
tached, together with an egress openlng, or a door, at the lower end of tbe 
Incllned way or slide. The prier art shows that flre escapes of this nature 
were begun In 1863 and Improved upon by subséquent patents — such as 
Letters Patent No. 258,247, granted P. A. Nicholson, May 23, 1882; No. 
277,156, granted S. J. Pardessus, May 8, 1883; No. 318,086, granted C. Olai-k, 
May 19, 1886; No. 384,376, granted W. McMuUln, June 12, 1888; No. 487.418. 
granted Klrker and Bender, December 6, 1892; and No. 506,238, granted 
Kirker alone, October 10, 1893. 

Upon hearing, the Court below found for the appellees, and entered a 
decree âlsmissing the bill for want of equity; from whlch decree this appeal 
Is prosecuted. 

Taylor E. Brown, for appellants. 
Wm. H. Dyrenforth, for appellees. 

Before JENKINS and GROSSCUP, Circuit Judges. 

After stating the facts in the case, as above, GROSSCUP, Circuit 
Judge, delivered the opinion of the Court as follows: 

The patents issued to Pardessus and. Clark are similar to, and ad- 
mittedly in anticipation of, the one in suit, except that they employ 
a solid interior post ; the Kirker & Bender patent substituted a stand- 
pipe for the post, and encircled it with a sleeve, to which was fastened 
the inside edg'e of the plaite; while that of Kirker used a standpipe 
also, but slipped it over a slééve^ which was itself an intégral part of the 
plate. 

The new feature of the patent in suit is the substitution of a central 
spjrally-twiste4 colùmn, pillar or post, either in the form of a tee or 
of an angle, or of a flat métal bar, twisted radially to conform to the 
necessary inside structural linçs. When a T-shaped spiral post is used 
one arm of the tee or plate forms the flange to which the plate is 
secured; Tfheh an angle shaped spirally twisted post is used, the 
plate is sécured to one member of the angle; and when the spirally 
twisted métal bar is used the plate is fastened thereto. 

In the pripr patents, employirig the old form of posts, the plate con- 
formed to the post; under thè patent in suit, the post conforms to the 
platSè. 

It is obvious that the employméht of the spirally twisted post im- 
ports to the structure, as,a w^ole, added strength, since each wing 
of the structure serves as a support to the other against sagging, 
when bearing a load. \ 

The fire escape of the appellees consists of a sheet métal tower 
provided with an ingress opening at each landing of the building, 
adjacent to which the structu^-e is constructed,!; and an egress open- 
ing near its base; it contains a spiral chute fastened along its outer 
spiral edge to the inner wall ôf the tower. It has, in our judgment, 
no central post, in the true sensé of the word "post", both as de- 
fined in The Century Dictibnary — "A pièce of timber, métal (solid 
or built up), or other solid substance, of considérable size, set up- 
right, and intended as, a Support to a weight or structure resting upon 
it, or as à'firm point of attachment for something," — or as ordinarily 
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understood in the mechanic arts. It employs along its inner edge 
a U shaped strip of steel, which acts as a binder along the inside edges 
of the plates. It doubtless gives some support, as a binder ; but can- 
not be said to furnish support to the structure, as a base of strength. 
It may, in this respect, be compared to the key of the arch, as dis- 
tinguished from the foundation stone. 

In view of the fact that this art has been so fully developed, before 
the issuance of the patent in suit ; and that the patent in suit rests upon 
a détail only, we cannot give to it such scope as would include ap- 
pellees' device. We must assume that appellants meant, in the use of 
the word "post", a support, as well as a binder, and, in that respect, 
the appellees' device is difïerentiated. 

The decree of the Circuit Court will be 

Afifirmed. 



GOODÏEAE TIRE & RUBBER CO. et al. V. RUBBER TIRE WHEBL CO. 

et al. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1902.) 

No. 1,071. 

1. Patents— Invention— CoMBiNATioN dp Old Eléments. 

A combination whicli is net only of old parts, but of old results, wlth- 
out the addition of any new or distinct function, Is not patentable. To 
constitute invention, such combination of old parts must either produce 
a new article of manufacture, or a new machine having a distinct 
character of functlons, or a new resuit must hâve been obtained, in an 
old one, which Is due to the joint and co-operating action of ail the 
éléments. 

2. Same. 

That an aggregation of parts, talien separately from old déviées, pro- 
duces a device which as a whole is more serviceable or durable than 
those of the old art, does not render it a patentable combination where 
no new resuit of opération is attained by the co-operTjtion of the parts 
in their new relations. 
8. Same— Ukdisclosbd Fonctions. < 

In order to entitle a patentée to the benefit of a new function claimed 
to resuit from his new combination of old éléments, but which Is not 
disclosed by his patent, for the pui-pose of attributing invention to his 
combination, such function must be one plainly inhérent in the oom- 
binatioD, and which necessarily results when the device Is construeted 
as taught by the patent, and not one which arlses only from a par- 
tlcular manner of construction, which is not pointed out, nor required 
for the accomplishment of any result which is claimed. 
4 Samb — Général Use. 

The gênerai use of a patented article is évidence of value only when 
the novelty or utllity of the article is a matter of great doubt, and its 
evidential value even In such cases is nothlng upon the question of 
novelty when It can be attributed to other causes. 
6. Samb — Robbeb Tibe Wheels. 

The Grant patent, No. 554,675, for a rubber tire wheel, Is vold for laek 
of patentable Invention, being merely a combination of old éléments 
selected from devices of the prlor art, resultlng in no new mode of 
opération, and In which the parts perform only the old functlons In 
substantlally the old manner. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 
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This is a bill to restraîn infringement of letters patent No. 554,- 
675, issued February 18, 1896, to Arthur W. Grant, for improve- 
ments in rubber tire wheels. The claims of the patent are as follows : 

"(1) A vehicle wheel havlng a metallic rlm with angularly projecting 
flanges to fonn a channel or groove wlth tapered or Inclined sides, a riibber 
tire, the irmer portion of whlch Is adapted to fit lu said groove or channel, 
and the outer portion harlng sides at an angle to the inner portion, the 
angle or corner between the outer and Inner portions belng located wlthin 
the outer perlphery of the flanges, and Independent retalnlng -wlres passing 
entirely tJirough the inner portions of sald tire, and also wlthin the outer 
périphéries of the flanges, substantlally as described. 

"(2) A vehicle wheel havlng a metallic rlm with outwardly projecting 
flanges at an angle to the plane of sald wheel so as to form a channel 
or groove havlng tapered or Inclined sldes, a rubber tire, the Inner portion 
of whlch Is adapted to flt In sald tapered groove or channel, and the outer 
or exposed portions formed at an angle thereto, the angle or corner between 
the sald portions belng placed wlthin the outer perlphery of said flanges, 
openlngs extendlng entirely through the unexposed portion of said tire, and 
independent retalnlng wlres In sald openlngs, and a reinforclng strip of 
flbroùs materlal placed at the bottom of Sald tire and wholly wlthin sald 
flanges, substantlally as speclfled." 

Figures 2 and 4 of the drawings of the patent are set out below. 




Figure 2 is a sectional élévation of the wheel rim, shown partly 
in perspective. Figure 4 is a transverse sectional view of the rub- 
ber tire in détail. The spécifications of the patent are as follows: 

"In cônstructlng my improved rubber tire, I take an ordlnary vehicle 
wheel, preferably wlth a plaln'wooden felly, a, and to this Wooden felly, a, 
I secure à metallic rlm, b, havlng at Its edges outwardly projecting flanges, 
b'. Thèse flanges, b', extend ' outwardly from the rlm, b, at an angle, so 
as to form a groove or channel havlng tapered or beveled sldes, wlth the 
bottom of sald groove or channel smallër in cross section than the top. In 
this groove or channel I place a rubber ttre, c, whlch Is of pecullar shape. 
This rubber tire Is formed preferably of a single pièce, but not contlnuous. 
It Is provlded throughout ItS length wlth openings, c' c', through whlch 
are passed retalnlng wlres, d. Thèse retalnlng wlres are separate and In- 
dependent, and extend entirely through, the openlngs, c', and the ends of 
each of said retalnlng wlres are united together after the rubber has been 
compressed endwlse on sald wlres, thus forming two Independent aud con- 
tinuons retalnlng wlres wlthin the rubber tire, the ends of whlch, by reasoii 
of the compression, are brought together so as to entirely eover the wlres 
and the united ends thereof. The tire proper, c, is formed of substantlally 
the same depth as width. The outer perlphery, however, is formed on the 
arc of a circle of much smaller diameter than the width of the rlm, the 



OOODYEAB TIRE à RUBBER GO. T. RUBBER TIRE WHEEL CO. 365 

exposed sides ot the tire being formed preferably on the Unes c» at an 
angle to each otlier, and also to tlie fiangee b' of the wheel rim. The un- 
exposed portion of the tire, or that portion whlch Is Inclosed withln the rlm, 
Is formed of substantlally the same shape as the Inner channel of the rlm — 
that Is to say, It Is tapered from the outslde Inwardly — so that the sldes of 
the Inner or unexposed portion of the tire are also formed on the Unes c», 
formlng, with the Unes c^, an obtuse angle. The Unes c», however, are 
less In length than the Inslde of the flanges b', so that the angle or cor- 
ner, c*, between the aides c^ and c', falls below the outer perlphery of 
the flangOB b' and withln the channel between sald flanges. The openings 
c', through whlch the retalning wlres pass, are also formed withln the Inner 
or unexposed portion of the tire — that is to say, the tops of the openings are 
substantlally on a Une wlth the angle or corner, c*, so that the tops of said 
openings stand below the outer perlphery of the flanges b'. The bottom 
portion of the tire Is rednforced wlth a canvas strip, c", whlch covers the 
entlre bottom, and may project slightly along the sides cs, but does not In 
any case eitend up as far as the angle or corner c*. The tire has been 
descrlbed thus mlnutely because the constructions described are important. 
By having the sldes of the expoeed and unexposed portion of the tire 
formed Inclined and at an angle to each other, as described, the com- 
pression of the tire in use Is such that ail portions of the nibber are re- 
tained withln the channel or groove, and no portion of the rubber Is forced 
over the side of the flange, whlch would resuit In cutting or gpoovlng the 
tire at the corner or angle, whlch would eventually cause the tire to break 
ftx)m thls point inwardly to the openlng c'. The reinforclng of the bottom 
of the tire by the canvas strip, whlch may be formed Into the rubber, ia 
désirable, as it has a tendency to prevent the breaking of the rubber below 
that portion of the tire whlch is between the retainlng wlres and the rlm. 
At the same time, by havlng the canvas strip whoUy withln the rlm, ail 
danger of strlpplng the edge of the canvas from the rubber, which would 
eventually resuit In a fracture of the rubber to the openlng c*, Is prevented." 

The défenses most relied upon are anticipation, want of patentable 
invention and noninfringement. The decree was for the complain- 
ants. 

H. A. Toulmin and Edmund Wetmore, for appellants. 

Paul A. Staley, John R. Bennett, and Border Bowman, for appellees. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The subject of the controversy is the simple one of solid rubber 
tires for vehicles. When Grant entered the field as an inventor of 
rubber tires, he found it occupied by an army of patentées who had 
preceded him, and no less than 80 prior patents hâve been put in 
évidence as anticipations or as illustrations of the history of the 
art. Grant, in part, seems to recognize the crowded character of 
the field open to him, for he concludes an account of his construc- 
tion by claiming that, by his mode of construction, he has pro- 
duced "a rubber tired wheel rim which is capable of more use and 
which will remain in position better than any other tire which has 
ever been put upon the market." 

The first claim of the Grant patent is for a combination of three 
cléments : First. A metallic channel rim, having angularly project- 
ing flanges, shown as b' in Fig. 2, forming a channel with inclining 
sides, into which the rubber fîts. Second. A solid rubber tire hav- 
ing an inner portion adapted to fit in the channel rim and an outer 
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pôrtîo^ formîng an angle or corner with the inner portion, the 
cprnèr-Jjçinff somewhat below the top of the channel seat or metallic 
rim. Third. Independent retaining wires passing entirely through 
the rubber tirés horizontally, and located below the outer periphery 
of the flaring sides of the channel seat. The drawings heretofore 
set out wiU hetter explain thèse parts, especially if examined in the 
light of the description of the patent also fully set out. The second 
claim is like the first, but adds a reinforcing strip of canvas across 
the bbttom of the rubber tire. 

Métal channel tire seats in great variety of form appear in the 
earlier patents. In some the sides of the métal channel incKne in- 
wards, and thus aid in holding the tire in place, and this method 
characterîzes a class of rubber tired wheels, where retaining bands 
or wires were not used, as "clincher" tires. In others the sides 
of the channel rim are perpendicular ; in others there were ribs or 
projections on the inside of such channel sides which served to as- 
sist in holding the tire in its seat. In still others the sides are 
shown to flare outwards to a greater or less degree, as in Grant's. 
The exposed portion of a rubber tire is liable to latéral expansion 
under compression from use, and to project over the sides of a 
métal chaiinelor tire seat, and to be sheared or eut by such contact. 
Two ways,of avoiding this kind of injurious cutting were taught 
in the old art, and in some cases both methods were combined. 
One obvious method was to round the edges of such rims. Another 
was to make the edges flaring; thus aflfording a space between the 
fiaring side and the rubber tire into which the expanded tire might 
crowd itself without projecting over the edge of the métal seat. 
Methods for preventing such flaring efïects appear very early in 
the art. Thus, in the English patent of 1884 to Clark, he says he 
forms his tire seat with "straight parallel sides slightly widened out 
at the mouth." In the United States patent to Owen of 1887, he 
recognized this cutting from latéral expansion under compression, 
and shows two or more forms of métal channel in which the edges 
of the rim are flaring at the top. To further guard against the 
trouble, he, after referring to this expansion under compression, 
says in his spécifications: 

"I reduce the wldth of the tire otitside of the rim or felly, maklng It 
elther of a flat or concave form, or of other form falllng wlthln the seml- 
clrcle, so that when subjected to pressure the latéral expansion or enlarge- 
ment wlU not cause the tire to project beyond the rim." 

This, he says, is plainly shown by Figs. 5 and 6 of his drawings. 
In the patents to Elliôt, Nos. 440,701 and 440,702, the channel 
sides are shown to slightly flâre. In one of his patents he says : 

"By making the metallic tire In this manner, the rubber tire, when eom- 
pressed by a direct or latéral pressure, and thereby overlylng the metallic 
edges, wlU not be eut or Injured by sald edges." 

In the English patent to Willoughby, of 1892, No. 18,030, very 
many forms for metallic channel tire seats are shown, two of them 
showing a slight flaring at top of sides. Examples are also to be 
seen in Myers, of 1892, No. 468,971, and Beirsmith, of 1890, No. 
424,452. In the English patent to Robertson of 1890, the same 
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flaring sides are shown, and somewhat mûre emphatically than in 
any of the before-mentioned patents. 

Grant describes his rubber tire as having a "peculiar shape." He 
says: 

It "Is formed of substantlally the same depth as width. The outer 
perlphery, however, Is formed on the arc of a clrcle of much smaller dl- 
ameter than the width of the rim, the exposed sides of the tire being formed, 
preferably, on the lines, c*, at an angle to each other, and also to the 
flanges, b', of the wheel rlm. The unexposed portion of the tire, or that 
portion whlch Is Inclosed wltbln the rlm, Is formed of substantlally the same 
shape as the inner channel of the rim, that is to say, it is tapered from 
the outside Inwardly, so that the sides of the Inner or unexposed portion of 
the tire are also formed on the Unes, c», forming, wlth the Unes, c^, an 
obtuse angle." 

This obtuse angle or corner he describes as falling below the 
outer periphery of the flanges, b', and within the channel between 
said flanges. The "peculiar shape" is better understood by repro- 
ducing Fig. 2 of his drawings: 




The purpose of the patentée in adopting this "peculiar shape" 
for his rubber tire, as explained by himself in his spécifications, is 
as foUows : 

"By harlng the sides of the exposed and unexposed portion of the tire 
formed Incllned, and at an angle to each other, as descrlbed, the compression 
of the tire in use is such that ail portions of the rubber are retained within 
the channel or groove, and no portion of the rubbçr is f orced over the side 
of the flange, which would resuit in cutting or groovlng the tire at the 
corner or angle, whlch would eventually cause the tire to break from this 
point inwardly to the openlngs, c*." 

The rubber tire of Owen, before referred to, was primarily a 
vélocipède tire, and was made of two layers of rubber, the outer 
part being cushioned on an unexposed and softer body of rubber. 
But the reasons which moved Owen for adopting the form shown 
in his patent for the crown or exposed portion of his rubber are 
strikingly like those set forth by Grant, and a comparison of Figs. 
5 and 6 from the Owen patent with Fig. 2 of the Grant patent will 
show substantial unity of design, so far as the crown or exposed 
portion of the rubber in each is involved. In both the channel rim 
is flaring, in Grant's somewhat more so than in Owen's ; but in 
each there is a space within which the compressed rubber may be 
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crowded without projecting over the edge of the tire seat. In each 
the widest part of the rubber and the obtuse angle or corner are 
lùcated "within the outer perîphery of the flanges," which is the 
daim of the patent, and sHghtly "below the outer periphery of the 
ûa.ngeyh'," which would fill even the letter of Grant's spécifications, 
though Owen's drawings do not show tliis angle or corner to be 
so far below the periphery of the flanges as is shown by Grant's 
drawing, In the design patent to Coops, 1891, No. 20,678, is shown 
a design for a rubber tire which very clearly anticipâtes Grant's pecu- 
liar shape, including his corner or angle. So, in the English patent to 
Linton, there is a substantial anticipation of Grant's "peculiar shape." 
Grant's rubber is shown to be provided with twô openings or holes 
extendjng through the rubber longitudinally, through which are 
passed two independent retaining wires. Thèse openings, when the 
rubber is, in its seat, are "within the outer périphéries of the flanges." 
The ends of the wirCs are to be united together "after the rubber 
has been compressed endwise on said wires, thus forming two in- 
dependent and continuous retaining wires within the rubber tire, 
the ends of which, by reason of the compression, are brought to- 
gether so as to entirely cover the wires and the united ends there- 
of." Many methods of retaining the rubber in its seat on the tire 
are shown in the old art> and among them retaining wires. As far 
back as 1861, in the Snglish patent to Parfrey, is shown a rubber 
tire retained by a "ring or hoop of inelastic material, preferring 
iron for such purpose" ; the "rod" beiiig passed horizontally through 
the rubber tire, the two "ends" being welded or otherwise connected 
together, producing a continuous "ring" of inelastic material at the 
core of the rubber ring. It is not stated whether this "ring" or 
"rod" of iron is to be round or flat. The patent is apparently a 
generic one so far as it points eut the employment of a continuous 
band oi iron extending longitudinally through the rubber ring as a 
means of retaining the rubber in its seat. The Claypool American 
patent of 1890 is also instructive in this matter of means for re- 
taining. the rubber by wires, or tightening bands extending horizon- 
tally through interior of'tlie rubber ring. He shows the use of 
either one or more tightening wires ; the ends being either tied to- 
gether, as in Grant's, or tightly tied to outer surface of the tire. 
Clayçool's ' ■vfires were not threaded through the circumferential 
openmg in his rubber, but placeid tlierein througïi a slit extending 
frotn his opening to the outer surface of the rubber, a slit which 
woûld tightly close whéti thé Wires were tightened to compress the 
rtibber to base of rubber seat. Examples of the employment of 
two wires may be seen in the Robertsbn patent of 1890, the Wil- 
loughby patent of 1892, the Welch patent of 1890, and the Timber- 
lâke patent oif 1890, ail English patents. In Willoughby the wires 
are coiled in parts to ■ make them elastic, and are ' either threaded 
through circumferential openings or molded with tHe rubber. The 
ElRùt patent, No. 440,702, shows a flat band or tape of iron pass- 
ing longitudinally through the rubber at a point below the periphery 
of his métal cha:nner sides. The ends of his iron band pass out 
through an opéning in the tire and felly, and are secured to the 
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inner surface of the felly. EHiot does net limit himself to a flat 
binding strip, though he says he prefers that form, and some of 
his claims are broad enough to cover a round binding wire such 
as is used by Grant. 

We hâve gone far enough into the history of the old art, without, 
by any means, exhausting the subject, to show: First, that it was 
not new to set solid rubber tires into iron channels with flaring 
flanges, the widest part of the rubber being below the periphery of 
the channel sides ; second, that it was not new to use solid rubber 
bands of the "peculiar shape" of that employed by Grant, so far 
as that shape has any substantial bearing upon the question of nov- 
elty hère to be considered; and, third, that it was not new to use 
one or two or more wires for the purpose of retaining the rubber 
tightly in the channel seat. Practically, this is conceded by the 
learned counsel who hâve argued this case for appellees. But their 
concession has been accompanied with such narrow concessions as 
to the teaching of the old art, and with such wide claims for the 
concrète results of the combination of thèse 'old éléments made by 
Grant, as to make it essential to show something of the old art and 
of the functions in that art of the éléments of Grant's combination, 
that we may better understand the contention that the combination 
of the patent is new, and the resuit novel and patentable. 

While conceding that the individual parts of the Grant claims are 
old, it is insisted by appellees that thèse parts hâve never been be- 
fore brought into a combination where the parts are so arranged as 
to co-operate in the production of a new and useful resuit. It may 
be conceded that no rubber tired wheel in the old art has been shown 
which includes each of the identical parts which unité to make Grant's 
tire. We find Grant's channel rim in one, his two or more wire 
System of attachment in another, his peculiar shaped rubber strip in 
still another. Again, we may find two of Grant's parts co-operating 
in one structure ; the third being represented by something not quite 
the same, but accomplishing separately, possibly not so well, the 
same function attributed to Grant's third élément. A careful study 
of the history of the art brings us very decidedly to the conclusion 
that the most that can be claimed for Grant is that he has selected 
those old parts which he deemed could be most advantageously em- 
ployed together, and has produced a rubber tired vehicle wheel which 
is probably tnore durable than any one rubber tired wheel thereto- 
fore knowii to the industry. To combine old parts in such manner 
as to produce a new resuit by their harmonious co-operation may be 
patentable; but it is equally true that where the combination is not 
only of old parts, but of old results, without the addition of any new 
and distinct function, the combination is not patentable. Hailes v. 
Van Wormer, 20 Wall. 353, 22 L. Ed. 241 ; Pickering v. McCuUough, 
104 U. S. 310-318, 26 L,. Ed. 749; Florsheim v. Schilling, 137 U. 
S. 64-77, II Sup. Ct. 20, 34 L. Ed. 574; Knapp v. Morss, 150 U. S. 
221-227, 14 Sup. Ct. 81, 37 L. Ed. 1059; Office Specialty Mfg. Co. 
V. Fenton Metallic Mfg. Co., 174 U. S. 492-498, 19 Sup. Ct. 641, 43 
h. Ed. 1058; Stearns & Co. v. Russell, 29 C. C. A. 121, 85 Fed. 218; 
116 F.— 24 
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Oyerweight Counterbalance Elevator Co. v. Henry Vogt Mach. Co., 
43 C. C. A( 8o, 102 Fed. 957, 961, .062; Brinkerhoff v. Aloe, 146 U. 
S. 515, 516, 13 ,Sup. Ct. 221, 36 L. Éd. 1068; Reckendorfer v. Faber, 
92 U. S. 347, 23 L. Ed. 719; Muller v. Tool Ce, 23 C. C. A. 357, 
77 Fed. 62ijr6:?8. 

In Overweight Counterbalance Elevator Co. v. Henry Vogt Mach. 
Co., cited above, this court, speaking by Jlidge Severens, said : 

"There is no invention In merely delectlng and puttlng together the most 
désirable, parts of différent machines In the same art, where each opérâtes 
In the same way in the new machine as it did In the old, and efCects the 
same result No prlnclple of the patent law stands on plalner reasons than 
thlS. A flomewhat leading case on thls snbject Is Halles v. Van Wormer, 
20 Wall. 858, 22 L. Ed. 241, and the prlnclple Is Ulustrated by the décisions 
of thls court In the foUowlng cases: Manufacturlng Oc. v. Eobbins, 43 XJ. 
S. App. 391, 21 0. C. A. 198, 75 Fed. 17; Stearns v. Russell, 54 U. S. App. 
691, 29 C. O. A. 121, 85 Fed. 218; Campbell Prlnting Press & Mfg. Co. v. 
Duplex Prlnting Press Oo. (declded at thls tenu) 41 C. O. A. 351, 101 Fed. 
282. It is, of course, conceded that when the assembled old éléments effect 
a new mode of opération, producing a more beneflcial resuit, thls rule does 
not hold. In such case à deeper In^ight lèadlng to the perception of new 
results from new co-ordlnatlons of old éléments may be exerclsed In a 
degree amounting to invention. The distinction Is clear, though it may 
bappen, as it constantly does In the application of other prlnciples, that 
dlfflculty may be found In cases which hover along the Une between the 
mère asseinbllng of old éléments and the puttlng them Into such relations 
that, co-actlng, tiiey hâve a différent and more beneflcial mode of opération." 

The mère bringing together of old parts and allowing each to 
work eut its own old effect without producing some new machine 
or prpductis not invention. A combination of old éléments, to be 
patentable, "must produee a différent force or effect or resuit, in 
the combined forces or processes, from that given by their separate 
parts. There must bea new resiilt produced by their unioii; if not, 
it is only an aggregation of sep?irate éléments." Reckendorfer v. 
Faber, 9A U. S. 347-357, 23 L,. Ed. 719. "In a patentable com- 
bination," said Mr. Justice Matthews, speaking for the court in 
Pickering V. McCuUpugh, cited above, "of old éléments, ail of the 
constituents must so enter into, it as that each qualifies every other. 
* * * It must fprm either a n,ew machine of a distinct character 
and function, or produce a new resuit due to the joint and co- 
operating action of ail the éléments, and which is not the mère add- 
ing together of separate contributions. Otherwise it is only a me- 
chanical juxtaposition,, and not a vital union." From the settled 
law as shown by the cases we hâve cited, it is plain, that to sustain 
Grantlg patent for a combination of old parts, taken from the same 
ideiitical art, it must appear either that he has produced a new 
article of manufacture, or a new machine haviqg a distinct char- 
acter or functions, or a n,ew resuit must hâve been obtained in rub- 
ber vehicle tires which is due to the joint and co-operating action 
of ail the old devices. We may dismiss from considération ahy in- 
quiry as to whether Grant's construction constitutes either a new 
machine or manufacture having distinct characteristics or new func- 
tions, for no such claim has been advanced. Has, then, a "new 
resuit" been obtained, and is that resuit due to the mechanical co- 
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opération of ail the old parts of the combination? That the rubber 
tire produced by Grant bas proven a more satisfactory tire in point 
of stability and endurance is urged as évidence of a "new resuit." 
In Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177, the 
patent was for a new arrangement of éléments separately known 
before, by which a loom was able to produce 50 yards a day when 
it had never produced more than 40 before, and was held patentable. 
' In that case Justice Bradley said : 

"It may be laid down as a gênerai rule, though, perhaps, not an inviolable 
one, that if a new combination and arrangement of known éléments produce 
a new and bénéficiai resuit, never attained before, it is évidence of in- 
vention." 

This rule, thus cautiously stated, has been approved in later cases. 
The Barbed Wire Patent, 143 U. S. 283, 12 Sup. Ct. 443, 36 L. Ed. 
154; Muller V. Tool Co., 23 C. C. A. 357, 77 Fed. 621-628. But 
in both the cases cited there was a new resuit, and in both cases 
the only question was whether this new resuit constituted invention 
or mère mechanical improvement. Now, if Grant's construction is 
an aggregation of well-known parts, each part doing its own ap- 
propriate function in substantially the old way, it does not show a 
patentable invention, even though the sum of ail the old results is a 
tire more serviceable or durable than shown in the old art. Hailes 
v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241 ; OfHce Specialty Mfg. 
Co. V. Fenton Metallic Mfg. Co., 174 U. S. 492-498, 19 Sup. Ct. 
641, 43 L. Ed. 1058; Richards v. Elevator Ce, 158 U. S. 299, 15 
Sup. Ct. 831, 39 L. Ed. 991 ; Overweight Counterbalance Elevator 
Co. V. Henry Vogt Mach. Co., 43 C. C. A. 80, 102 Fed. 949 ; Smith 
v. Nichols, 21 Wall. 112, 22 L. Ed. 566. 

But it is said that Grant has made a combination of parts never 
before used together, and that he has so arranged the parts used 
as to obtain the co-operative action of ail the parts, and, by such 
joint action, has produced a new resuit in a rubber tire more use- 
ful and durable than any theretofore known. The claim that the 
old parts selected from old combinations do not operate in their 
new association substantially as they did in the combinations from 
which Grant took them is the turning point of the case. It cannot 
be denied but that there is a certain kind of co-operation in the 
accomplishment of the resuit aimed at between each of Grant's élé- 
ments. The object is to attach a solid band or strip of rubber to 
the periphery of a vehicle wheel. Now, the channel rim adapted 
to fit the lower part of the rubber, the rubber adapted to fit within 
the channel sides, and the fastening bands or wires used to assist 
in the rétention of the rubber band in its position on the periphery 
of the vehicle wheel, are each contributing to the one common pur- 
pose. But that kind of co-operation is not new, for it necessarily 
existed in every prior structure where a channel rim with flaring 
sides was found in association with fastening wires as a means of 
retaining the rubber in its seat. But do they co-operate in any 
new way or produce any new resuit by reason of anything which 
Grant has donc? What he set himself to do was to attach a rub- 
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ber tire to a vehîcle wheêl in such way as that it would best retain 
its position with the least amount of cutting and waste. To adapt 
his: rubber to his channel rim, and to retain it in the latter by means 
of fastening bands of iron or circumferential wires, was old and 
well known. Headopted wires preferably to a band or tape of steei. 
The old art taught him that it was best to use two wires, one on 
either side, in préférence to a flat band or a single wire. He found 
that the exposed crown of the rubber was subject to compression- 
when in use, and liable to be pressed laterally over the edges of 
the iron channel in which it was seated. He found that the old 
art taught that this might be guarded against by making his chan- 
nel sides incline outwards at the top, thereby leaving a space into 
which the latéral extension of the exposed crown of the tire might 
be crowded. This teaching of the art he adopted, and he selected 
that form of channel rim which gave him this protection against 
the cutting or grooving of his rubber. He also found that in the 
old att, notably in the patent to Owen, this danger of cutting under 
latéral pressure was diminished by reducing the width of the rubber 
tire above the flanges of the channel rim, and giving it such form 
"within the semicircle" as that, when subjected to latéral expansion 
or enlargement, will not cause the tire to project beyond the rim. 
From the drawings of this Owen patent, and from the teaching of 
the Owen invention, in référencé to the best plan for avoidance of 
cutting uilder latéral expansion, comes the shape of Grant's rubber 
tire above the flanges; for Owèn shows the corner or obtuse angle 
below the periphery of the channel sides substantially as in Grant. 
The location of the two retâining wires below the periphery of the 
rim fîanges was also taught in the old art. It is shown in a num- 
beif of Structures, including the Willoughby, Welch, Robertson and 
Timberlake. In Elliot his retâining band is located below the peri- 
phery éf his channel flanges, and in Claypool's just below or in 
liné with the top of the channel sides. 

Up to this point, it is to us very évident that each of the old parts 
selected from the old art produces in its new relation substantially 
the same result which was characteristic of it in the combination from 
which it was taken. While there is in some sensé a co-operation 
of ail the parts, for even thé re^enforcing strip across the bottom of 
the rubber ring contributed to hold the rubber in its seat by enabling 
it the better to resist the cutting eflfect of the wires under a great 
strain, we are unable as yet to peroeive that the parts co-operate in 
any new way, or that any new function has resuit ed from the new com- 
bination. The apparent function of each of the old parts in the new 
arrangement is the précise function of the same parts in the old com- 
binations from which they were taken. The combined resuit is seem- 
ingly but the sum of thé old results of the same parts, when used in 
former structures of the same kind. But the appellees contend that 
Grant's channel rim, rubber tire, and retâining wires do, as a consé- 
quence of their relation to one another in his combination, perform a 
new function, or operate in a new way to produce a new resuit; and 
that this new mode of opération is novel and bénéficiai, and constitutes 
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invention. Oddly enough, the new mode of opération to which the 
novelty of Grant's combination is attributed is not mentioned in the 
spécifications, and its discovery is due to the keen optimism of pro- 
fessional experts. This new capacity claimed for Grant's structure 
is a supposed capability of his rubber for latéral movement. This 
new function, says Mr. Livermore, an expert witness for the appel- 
lees, "consists in permitting the tire to rise slightly from the rim at 
either side independently of the other when subjected to very great 
strain, and to immediately reseat itself when such strain is removed." 
It is claimed that in the old art the struggle was to fasten the rubber 
in its seat as securely as possible, but that Grant discovered that this 
was a mistake, and that "the real problem was to construct a rub- 
ber tire in such manner that the rubber would be permanently and 
positively held upon the rim of the wheel, and yet of such form that 
would permit the rubber some movement forward or backward and 
to either side as well." Again, counsel says, "the problem was cer- 
tainly paradoxical, in that the rubber must be held as securely as 
possible, and yet it must not be held too rigidly. Others tried to 
prevent any movement. Grant's construction was such that the rub- 
ber could hâve some movement." To secure this capacity for some 
movement of his tire, counsel say Grant has "so arranged and em- 
phasized the importance of the relative arrangement of the wires, 
channel iron, and rubber in relation to and in co-operation with each 
other, that under extraordinary conditions the parts operate together, 
so that a severe latéral strain on either side of the rubber tire is com- 
pensated and allowed for by permitting the rubber to yield and move 
in the channel, and reseat itself after the strain." "This arises," say 
counsel, "from the wide, open channel, the angle or corner or widest 
portion of the tire being just below the mouth of this channel, and 
the independent retaining wires, which permit the tire, under severe 
latéral strain„ to rise slightly on either side and reseat itself, thus 
relieving that part of the tire which nieets the obstacles from the 
severe shock which might otherwise tear it asunder at this point." 
"To secure this resuit," says the expert, "it is essential to hâve, as 
in the Grant tire, two independent fastening wires, one at each side 
of the middle and normally below the level of the flanges of :the rim, 
so that one will remain in normal position and prevent displacement 
of the tire to such an extent as to preclude its returning to normal 
position while the other is yielding to relieve the tire of excessive 
strain." The witness continues by saying: "If a single central fas- 
tening wire wefe used, there would be danger of the tire rolling 
around it as a center, and becoming displaced, so that it would not 
reseat in normal position when it would not properly perform its 
other functions, but would be liable to be eut and damaged, since 
its immunity from cutting dépends upon the form of the channel and 
rubber, and upon the two being retained in their normal working re- 
lation to one another. If a single fastening, or even two fasten- 
ings, were placed high up in the body of the rubber, above the level 
of the tops of the flanges of the rim, they would be liable to yield 
sufficiently to lift clear over the rim flange, so that the tire would at 
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once fall ofiF." It is very plain that the degree, if not the very ex- 
istence, of this capacity for "side tipping," dépends upon the tension 
of the retaining wires. To tighten the wires to their utmost ten- 
sion must in the very nature of things compress the rubber beneath 
them as much as its elasticity will permit. It must therefore follow 
that Grant's retaining wires must not be tightened to the highest ten- 
sion of the wires, for, if that is donc, there can be no bénéficiai yield- 
ing of either rubber or wire under a violent latéral strain, and either 
the rubber must be eut by the wire, or the wire break, before there 
can be any "rising" of the rubber tire on one side to meet such strain. 
This dependence of this supposed new function upon the tension of 
the retaining wires was recognized and emphasized by Judge Thomas 
in Rubber Tire Wheel Co. v. Columbia Pneumatic Wagon Wheel 
Co. (C. C.) 91 Fed. 978-980, where this patent was sustained upon 
the ground, mainly, if not entirely, that this function of yielding lat- 
erally under violent pressure frorii one side was a new function, the 
fruit of the joint action of ail parts of Grant's combination. In that 
case Judge Thomas, in describing the functions of the parts, said, in 
speaking of Grant's two independent wires, that "the ends of each 
wire are fastened together, after having been drawn sufficiently tight 
to hold the rubber within the channel, but not so rigidly as to prevent the 
rubber moving slightly in its seat, and thereby to a degree yielding to any 
force opposing the progress of the wheel. 'This latitude of movement, 
together with the elasticity of the rubber, ipermits the tire to ac- 
commodate itself to the obstacles with which it comes in contact when 
the wheel is in motion. This latéral movement allowed to the rubber, 
whether rising from its permissible turning on the wires or from its own 
elasticity, or both, and the adaptions which, notwithstanding such 
movement, tend to préserve the tire from abrasion by the rim, are es- 
sential features of the tire." (The italics are ours.) That this capacity 
for side tipping or latéral movement under violent latéral strain is an 
operative function inhérent in the particular arrangement of the old 
parts constituting Grant's combination is dépendent whoUy upon expert 
opinion. Its actual présence from practical expérience or observation is 
not shown; Neither are the experts able to deduce this function from 
the instructions of the patent concerning the construction of the wire, 
for the patent is silent in respect not only to the function itself, but 
as to the proper tension of the wires in order to obtain it beneficially. 
Not do the experts now advise us as to the proper tensile strength 
of the retaining wires to be used, nor as to the proper degree of 
softness or hardness of rubber below the wires in' order to secure 
the highest degree of noncutting and nontearing strength in the 
rubber under the wires. Indeed, the experts admit that they do not 
know the tensile strength of either wire or rubber used by Grant, 
or of that the best adapted for use. The advantage which is claimed 
for this alleged capacity of side tipping or tilting is that thereby the 
wire is prevented from cutting or téaring through the thin body of 
rubber between it and the base of the rim in which it sits. The ex- 
pert Liverrnore, so often referred to heretofore, says touching this 
capacity : 
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"If, therefore, the tire should be subjected to a severe latéral straln, 
sueh as would be sufficient to tear it apart if ail borne on the rubber between 
the fastening rim at the point where the pressure is applied, * * * the 
fastening wire on that side, • * • by reason of the compression of the 
rubber lying between it and the bottom of the channel entirely around the 
rim, can rise or yield to the excessive straln applied to the rubber, and 
thus relieve the latter before It Is in danger of belng torn apart." 

But if the retaining wires were tightened to their full tension 
when their ends were welded or otherwise united, this capacity "to 
rise or yield to the excessive strain applied to the rubber" is not 
shown to exist. The degree, then, of this new capacity is clearly 
dépendent upon the normal tension of the retaining wires. If this 
élément of the proper tension of the retaining wires be eliminated, 
we hâve no foundation whatever for supposing that this capacity 
for latéral movement exists to any bénéficiai extent as a resuit 
simply of Grant's combination and arrangement of old éléments. 
If the wire on the side from which a strong shock has corne gives 
or rises, and the rubber turns on the wire and upon the opposite 
corner of the rubber, as on a pivot, it is because of some capacity 
of the wire to thus move laterally under strain, due to the fact that 
it was capable of some further tightening without breaking, and 
the rubber of some further yielding, by reason of its natural elas- 
ticity, without tearing. But, if thèse capacities of the wire and of 
the rubber hâve been practically exhausted by reason of the ten- 
sion originally put upon them, there can be no bénéficiai capacity 
for side movement of either under severe latéral strain. The spéci- 
fications give no hint of this alleged joint action of ail the parts to 
produce this tipping action, or of the advantage therefrom in pre- 
venting the tearing or cutting of the rubber under the wires. If 
this capacity for side movement be a bénéficiai function plainly in- 
hérent in Grant's combination and arrangement of old parts in re- 
lation to each other, and not a mère "obscure property lurking in 
some accidentai corner of his device," it was not essential that the 
patentée should point it out as one of the advantages of his structure. 
This is because he has invented a machine, structure, or manufacture 
which includes in its necessary mode of opération the function in 
question, and, whether the inventor knew or not the full measure 
of the bénéficiai functions of his structure, he is entitled to ail the 
uses of his invention. Goshen Sweeper Co. v. Bissell Carpet Sweeper 
Co., 19 C. C. A. 13-20, 72 Fed. 67; Dowagiac Mfg. Co. v. Su- 
perior Drill Co. (decided by this court at présent term) 115 Fed. 886; 
Wells V. Curtis, 13 C. C. A. 494-498, 66 Fed. 318. In Goshen 
Sweeper Co. v. Bissell Carpet Sweeper Co. and Dowagiac Mfg. 
Co. V. Superïor Drill Co., both cited above, we held the patentées 
entitled to ail the advantages of their devices, whether pointed out 
or not. But in both cases the advantage or function resulting in 
the advantage was a property or function plainly inhérent in the 
very structure or device when constructed acçording to the draw- 
ings and spécifications of the patent. In both cases the description 
of the invention was so full that if foUowed the particular function 
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or advaiitage pointed out would resuit as a necessary conséquence 
of the Ia*w.b"f the structure. But this is not so in respect to the 
undescribed fpnctjon of the Grant device, for he neither mentions 
any such capacity, nor describes such an arrangement of his retain- 
ing wire as; will secure a capacity for "rising or yielding" under 
latéral straiil as a necessary resuit of the tension so provided for. 
The problem, so far ,as th.e public is çoncerned, is to remain a 
problem. The old art, say counsel, taught the necessity of a very 
secure attâChillent' of the rùbber in its rim. The inventor, accord- 
ing to thé cfaims now made by him, tuirned his back upon ail the 
teachings Of the old art in this matter, and struggled to secure his 
rubber so tha,t it should hold its place, and yet should be capable of 
some sidé lïiôvement as a nieans of yielding to violent side blows, 
instead of persistently resisting' at the expense of a torn rubber or 
a broken wire. We learn now that this capacity for any bénéficiai 
yielding is dépendent upon the wires being properly adjusted orig- 
inally, and that this proper tension dépends upon the right judg- 
ment of the workman. If this tipping capacity had been pointed 
out, and even this indefinite direction given by the patentée as to 
the mode of securing that opération, thé patent might possibly be 
saved, though this we need not consider. But neither the advan- 
tage of such a function, nor any hint that it is in any wise dépend- 
ent upon the normal tension of the retaining wires, is to be found 
in the patç^t. How, then, is it possible for the public to obtain a 
knowledge'Ôf this hew function, its advantages, or how best to se- 
cure the projpër tension of the wires to allow of this capacity? If 
it exista ih Gratit's arrangement of old parts, it is an accidentai 
mode of opération dépendent upon the normal tension of the re- 
taining wires in the particular tiré. It is the duty of a patentée to 
disclose his intention, that the public may be able to practice it 
when the monopôly expires. This disclosure should include the 
rtiode of ppefation as well as a method of construction. Grant 
has not disclpsed this alleged capacity of his structure for rising or 
yielding on ône side ùnder severe latéral strain, nor has he dis- 
closed any niethod of securing same by the ' proper arrangement of 
the retaining^ wires to produee the proper tension upon which this 
capacity in any bénéficiai sensé dépends. Bâtes v. Coe, 98 U. S. 
31-39, 25 L. Ed. 68; Wells v; Ctirtis, 13 C. C. A. 494, 66 Fed. 318; 
Kelly V. Clow, ^2 C. C. A, 205-212, 89 Fed; 297. Eliminating this 
alleged new îeature, we are unable to find in Grant's combination 
any new modp of opération or any new resuit. As was said about 
another inveiitor in another case, Grant has shown great industry 
in acquiring knowledge of what others had done or taught in the 
attempt to màké a marketàble rubber tire wheel, and has shown 
good judgment in selecting from earlier structures or earher teach- 
ings the best of the devices thus made known, and good judgment 
ih cOmbining thein with mechanical skill. But we can discover no 
trace of invention or original thought, for his parts as combined 
do substantially the same opérations which they did in the com- 
binations from which he took thém. He has united the most bene- 
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ficial features of other patents, and in that sensé has made a new 
combination. But he has not produced a new manufacture or a 
new resuit in a patentable sensé. He cannot be said in any true 
sensé to hâve taken the much t'alked of "last step." His steps are 
ail in the tracks of those who hâve gone before. Rubber tired 
wheels had been successfully made for many years. The Elliot 
wrheel, exhibited, is shown to hâve been used more than fîve years 
"without being yet worthless. Grant's tire may be in some respects 
an improvement upon any particular structure, but it is an improve- 
ment not due to any new mode of opération, and the parts con- 
tribute to the common resuit just what they did in the combinations 
from which they were taken. Much of the superiority, or rather 
superior durability, of Grant's tire, is undoubtedly due to the quality 
of the rubber used, in respect to which there has been in late years 
a great improvement. • 

Much stress has been laid upon the commercial success of the 
Grant tire. Aside from the fact already .mentioned, that much of 
the durability of the tire is due to the better quality of rubber used, 
there is much évidence that this success is to be largely attributed 
to the power of great capital in buying or crushing out rivais, and 
to great business push and advertising. There is too much évi- 
dence in this record as to consent decrees against rival makers of 
tires to predicate much upon the mère fact that the Grant tire has 
met with a large sale. The gênerai use of a patented article is 
only évidence of value when the novelty or utility of the article is 
a matter of great doubt, and its evidential value in even such cases 
is nothing when it can be attributed to something other than novelty. 
Watch Case Co. v. Robbins, 21 G. C. A. 199, 75 Fed. 17; Lane 
v. Welds, 39 C. C. A. 528, 99 Fed. 286; McClain v. Ortmayer, 141 
U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800. 

Believing the patent to be void for want of patentable novelty, 
we need not consider any question of infringement. Reverse the 
decree and dismiss the bill. 
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FBDER V. A. B. FIBDLEE & SONS et al. 

(Circuit Court, S. D. New York. June 21, 1902.) 

1. Patents— JttBisDiOTiôK of Suit ïor Inpkingbment— Nonhbsidbnt Dépend- 
ant. 

To sùataln the Jurlsdletlon. Ot » circuit court In a suit for infringe- 
ment of a patent against a corporation Tisrhich is a nonresldent of the 
district, under the provisions of Aet March 3, 1897 (29 Stat. 696), the 
infringement must not only liave be«ï commltted wlthln the district but 
thé défendant must also hâve, at the time the suit is commenced, a 
regular and; established place of business wlthin the district. The fact 
that défendant had such place of business when the Infringement was 
commltted is Insufflcient,' where for any cause it was abandoned prier 
to the service of process on ItS former agent 

In Equity. Suit for infringement of patent. On plea to jurisdic- 
tion. . 

Dickerson, Brown & Raegener, for complainant. 
H. D. Donnelly (Coburn, McRoberts & McElroy, of counsel), for 
défendants. > • 

HAZEL, District Judge. Thé défendant A. B. Fiedler & Son's, an 
Illinois corporation, is charged with hàving infringed, in the Southern 
district of New York, complainaiît'S: patent, No. 553,707, issued Janu- 
ary 8, 1896, for skirt protectors. The suit was begun March 7, 1901, 
by the personal service of process upon the défendant Beetson. It is 
alleged in the bill that Beetson was the agent of A. B. Fiedler & Sonis, 
and, as such agent, sold the infringjng device in the district where the 
suit was instituted. The complainâîit asserts that this court has ju- 
risdiction of the défendant corporation, because it maintains a regu- 
lar and established place of bu'sine$s in the Southern district of New 
York, and therefore the act of March 3, 1897 (29 Stat. 695), applies, 
by which it iS provided that the circuit courts shall hâve jurisdiction in 
suits for infringement of létters patetit in the district of which the de- 
fendant is an inhabitant, or where the défendant has a regular and 
established place of business, if such infringing acts are committed at 
such place. The défendant corporation promptiy moved the court to 
set aside the service on the ground that the corporation never had a 
regular and established place of business in New York, and never had 
an agent therein conducting its business. The motion wa!s dismissed, 
without préjudice, however, to interposing a plea to the jurisdiction. 
That course was foUowed. Proofs hâve been taken upon the plea, 
which were submitted upon the hearing. Complainant contends that 
the established facts are analogous to those presented in Thomson- 
Houston Electric Co. v. Bullock Electric Co. (C. C.) loi Fed. 588. In 
that case the défendant company, citizen of Ohio, granted the exclu- 
sive right to its codefendant to sell the infringing electrical machinery 
in New York and other states on a basis of a discoimt from the lowest 
catalogue selling price. The terms of payment were agreed upon, and 
the privilège was reserved to the electrical company to return unsold 
machinery or stock, and receive a crédit therefor on the books of the 
manufacturing company. Such an arrangement was held by Judge 
Wheeler a regular and established place of busine'ss in the district 
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inrhere the infringing machinery was sold, on the ground that, as the 
manufacturing company controUed and participated in the sales in New 
York, its title to the property did not pass at the point where it was 
consigned. I incline to the belief that the facts in this case would 
justiiy retaining jurisdiction, were it not conclusively shown that the 
défendant corporation ceased its business relations with the défendant 
Beetson, the alleged agent, prior to the service of process upon him. 
The uncontroverted évidence tends to show that the brush binding 
was consigned to Beetson at New York City, with the understanding 
that he should hâve the exclusive right to sell the same in New York. 
By the Beetson letter under date of April i6, 1900, it appears that a 
report of sales was to be made by him to A. B. Fiedler & Sons on 
the ist of each month, and remittances on the I5th. Beetson testifies 
that ail of his relations and dealings were in accordance with arrange- 
ments expressed in that letter. No charge was made against Beetson 
on the books of the corporation until after notification of sales by him. 
When inventory was taken in June, 1900, by défendant corporation, 
it included merchandise consigned to Beetson, who retained as com- 
mission the différence between such price and that agreed to be paid 
by him to A. B. Fiedler & Sons. The évidence clearly establishes 
that the title to the merchandise did not pass to Beetson. On Janu- 
ary 21, 1901, instructions were sent Beetson by mail and telegraph by 
his codefendant to discontinue sales of brush braid, and return to the 
consignée ail brush bindings which he had in stock belonging to it. 
The letter statete that this is donc to avoid any trouble that might 
arise to Beetson or to the défendant corporation. The suggested in- 
ference on argument by complainant is that the above letter was writ- 
ten immediately foUowing a décision sustaining the patent in suit in 
another district, and that its specious purpose was to terminate the 
agency of Beetson, with the view of hindering complainant's right to 
irtstitute a suit in the Southern district of New York. Assuming the 
accuracy of this surmise, and giving considération to other proofs on 
this point, it nevertbeless was intended to terminate the maintenance 
of a regular established place of business in the city of New York. 
That was its légal efïect. The merchandise in the possession of Beet- 
son was returned as requested on January 25, 1901, — 40 days prior to 
service of process, — since which time none of A. B. Fiedler & Sons' 
goods hâve been in Beetson's possession, or sold or oflfered for sale 
by him. The défendant corporation, therefore, neither was an inhab- 
itant of the district where the infringing acts were committed, nor 
had it in such district a regular and established place of business, at 
the time of service of process upon Beetson. In Bowers v. Pacific 
Co. (C. C.) 104 Fed. 887, it wais held that the statute was enacted to 
restrict the jurisdiction of fédéral courts in patent cases. Judge Coxe 
in that case said: "Infringement alone will not give jurisdiction. A 
regular place of business alone will not give jtu-isdiction. Both must 
concur." This view also finds support in Shaw v. Tobacco Co., 48 C. 
C. A. 68, 108 Fed. 842, and Forrest v. Bridge Co. (decided by the 
circuit court of appeals for the Seventh circuit, and not yet ofïiciallyj 
reported) 116 Fed. 357. It follows that the plea must be sustained. 

Decree may enter dismissing bill as to A. B. Fiedler & Sons, with 
costs. 
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THE RESODB. 
(District Court, E. D. Pennsylvanla. May 30, 1902.) 

1 SBAMBN— EMPLÔYMKNT AT MONTHLY WaGES— RlQHT TO DiSCHÀRGE. 

In the absence of proof o( any settled usage or custom of the port, 
an englneer employed for a vessel at a certain rate of wages par month, 
without any speclÂed term of service, may be discharged at any tlme, 
either during or at the end of a month, without prevlous notice, and 
can recover wages only for the tlme actually aerved. 

In Admiralty. Suit for wages. 

Joseph Hill Brinton, for libelant. 

Horace L. Cheyney and Francis C. Adler,- for respondent. 

J. B. McPHERSON, District Judge. The libelant is seeking to 
recover a balance of wages alleged to be due for services rendered 
to the tug Rescue as chief engineer during certain months of the 
year 1899. He was hired by the agent of the owner in July, 1898, 
at the rate of $75 per month, but no term of service was specified; 
he was simply directed to report for duty at the monthly rate of $75. 
About the middle of July, 1899, the tug was laid up for repairs, and 
ail hands were discharged. The libelant accepted his wages up to 
the day of his discharge, without any claim that he was entitled to 
be paid for the whole month. Upon the same day he was re-em- 
ployed by the owner to superintend the repairs, and it was agreed 
that he should be paid the same wages he had been receiving. On 
September 20th he was discharged, and for the purposes of this 
case I shall assume that the discharge was not for cause. The re- 
spondent admits that there was due him at that time $88.70, and it 
is agreed that this sum was tendered to him before suit was begun, 
and is to be treated as if paid into the registry of the court. He 
refused the money on the ground that he ought to hâve been paid 
$113.70, or at the rate of $75 up to the last day of the month, his 
contention being, that he was employed by the month, and that, 
as he himself could not leave the service before the end of that 
period without forfeiting his wages, his employer was bound to pay 
him for a, full month if he should be discharged without cause be- 
fore the iast day. Some efïort was made to prove a custom of the 
port binding the owner to make payment in the manner contended 
for by the libelant, but, in my opinion, the efïort was not successful. 
There béing, tberefore, no such custom, I think the question must 
be decided against the libelant. The subject is satisfactorily dis- 
cussed by Judgè Morris, of the district court of Maryland, in The 
Pacific, 18 Fed. 703, in which the facts are idehtical with the facts 
ftow before the court. It was there decided that, in the absence of 
î>roof of any settled usage, an engineer employed at a certain rate 
per month could be discharged at any time without previous notice, 
and could recover only for the time actually served. I need not 
ï<epeat thé reasoning of the opinion, but shaJl content myself with 
saying that to my mind it is convincing. The libelant has referred 
to The Hudson, Ole. 396, Fed. Cas. No. 6,831, in which Judge Betts, 
of the district court for the Southern district of New York, seems 
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to corne to a différent conclusion. There are sonie différences be- 
tween the facts of the two cases, but I shall not attempt to distingnish 
them. Assuming them to be in irreconcilable conflict, I find the 
reasoning o{ Judge Morris more satisfactory, and therefore prefer 
to foUow it. 

A decree may be entered dismissing the libel, at the costs of the 
libelant. 



SIDWAY V. MISSOURI LAND & LIVB STOCK CO., Limited, et al. 

(Circuit Court, S. D. Missouri, W. D. May 28, 1902.) 

1. Removal of Causes— DivERSiTY of Citizexship— Joindeb of TJnnecessakt 
Parties. 

The local manager in a state for a foreign corporation Is not a neees- 
sary party to a suit by a stockholder for the appolntment of a receiver 
and to wind up the aflfairs of the coi-poration, upon allégations that 
he Is aiding and abetting the governing board of directors in carrying 
out a pollcy of administration whlch is rulnous to the corporation and 
detrimental to the stockholders by obeying the orders of such board in 
ail respects; and hls jolnder as a défendant in such suit, brought in 
the State of whlch both he and the complainant are citlzens, will not 
prevent the removal of the cause into a fédéral court, since such alléga- 
tions state no ground whlch would warrant a decree agalnst hlm per- 
sonally. 

S. 8ame. 

The présence on the record of a merely nominal défendant, who Is a 
citizen of the state of venue, will not defeat the rlght of removal by 
a nonresident défendant, and the rule that plaintiff's pleadlng is to be 
eonstrued most strongly against hlm should be strlctly applied in 
determlning whether such local défendant is a necessary party, where 
there Is reason to belleve, from facts appearing in the record, that bis 
jolnder was for the purpose of defeating a removal. 

8, Cobpokations— Suit by Stockholdek— Missouri Statutb. 

Eev. St. Mo. 1890, ? 1338, glves the courts of the state jurisdletlon 
over the directors, managers, trustées, and other ofBcers of domestlc 
corporations at suit of a stockholder: First, to compel such directors, 
etc., "to account for thelr officiai conduct in the management and dis- 
position of the funds, property and business commltted to thelr charge"; 
second, to order, decree, and compel payment by them to the corporation 
and Its creditors of ail sums of money and of the value of ail prop- 
erty whlch they may hâve acquired to themselves, or transferred to 
others, or whlch may hâve been lost or wasted by any violation of 
thelr dutles or abuse of thelr powers. By the amendatory act of Mardi 
13, 1901 (Laws 1901, p. 89), the first clause of such section was made 
applicable to alien corporations having property In the state at suit of 
a local stockholder, but the second clause was omltted from such 
provision, and Instead it was provided that the court mlght restrain any 
aliénation of property, and appoint a receiver "to take charge of the 
business, property, or efCects of such corporation, and to coUect, sue 
for, and recover the debts and demands that may be owing * * * to 
such corporation." Seld, that the amendatory act dld not enable a 
local stockholder In a foreign corporation to bring suit directly against 
the local manager to recover from him for an alleged conversion or 
misapproprlation of corporate assets; the spécifie remed? provided, 
through suit by the receiver, belng exclusive. 

% 1. Diverse citizenshlp as ground of fédéral .iurisdiction, see note to Shipp 
T, Williams, 10 C. 0. A. 249; Mason v. Dullagham, 27 C. 0. A. 298. 
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4 Pahtieb— Suit against Cokpobation foh Iî^junction. 

Ail InjUnctlon agalnst a corporation restralning It from dlsposlng of 
Its propèrty Is bindlng upon its oïficerS and agents, and they are not 
necessary parties to a bill for eucb relief. 

6. Equitt Plbadihg— Ambndmbkt OF Bii/it. : . 

An affldavit flled In the course of a hearlng on an application for 
the appolntment of a reeelver for the property of a corporation cannot 
be consldered as an amended or supplemental bill, where leave was not 
asked or granted to flle an amended pleading; nor can the statements 
made In such affldavit render one a necessary party to the suit who 
■was not such under the allégations of the bill. 

6. Rbmoval of Cadses— Time fob Filing Pétition— Waivbk of Riqht. 

The fact thàt a nonresldent défendant corporation appeared and re- 
eisted an application for the appolntment of a reeelver for Its property 
pendente lite, made to the judge of a state court in vacation, as per- 
mltted by statute, does not afCect its right to remove the cause where 
pétition and bond therefor are âled on or before the time It Is required 
by the laws of the state or rule of the state court to answer or plead 
to the complalnt; nor Is the rlght of removal barred by the taking of an 
appeal from an order appolnting such reeelver, though it would seem 
that the removal opérâtes to.vacate such appeal, sinee under the statute 
the controversy In its entirety passes into the Jurisdiction of the fédéral 
court. 

On Motion to Remand to State Court. 

Lathrop, Morrow, Fox & Moore and W. Cloud, for coraplainant. 
Frank Hagerman and George Hubbert, for défendants. 

PHILIPS, District Judge. The motion to remand raises two prin- 
cipal questions: First, that the défendant J. M. Purdy is a citizen 
of the state of Missouri, and the cause of action is joint as to the 
alien corporation, on whose application the cause was removed from 
the state court into this court, and the résident défendant, J. M. 
Purdy; and, second, becatise the allen défendant corporation had, 
prior to the application for a removal from the state circuit court, 
so far appeared to the merits of the case as to hâve waived and lost 
the right to remove. To a proper understanding and solution of 
the lirst objection a brief référence to the history of this controversy 
and the state statute on which this suit is based is important. In 
1899 this complainant instituted a like suit against the défendant cor- 
poration in the state court, which was removed into this court by 
the défendant. A demurrer to the bill -vVas sustained by this court. 
See loi Fed. 481. Thereupon the complainant filed an amended bill, 
setting up substantially the samôi material facts, with some addi- 
tional averments, but in âll essentîal particulars containing the same 
facts alleged in, the présent bill respecting the défendant corpora- 
tion. The défendant again depurred, and that demurrer was heard 
by Judge Adams, of the Eastern district of this state, which demur- 
rer was sustained. The principal groûnd of the court's rulings was 
that, the défendant being an alien corporation of Scotland, Great 
iBritain, neither at common law nor under the then existing statute 
of'this state would an action lie in favor of an individual shareholder 
of the corporation, in the courts of this country for the appointment 

Té. See Corporations, vol. 12, Cent Dlg. § 1965; Inlunctlon, vol. 27, Cent. 
Dig. S 215. 
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of a receiver, looking to the winding up of its corporate business 
and the distribution of its assets as if it were a domestic corporation, 
thereby working a practical dissolution of this alien corporation ; such 
jurisdiction inhering alone in the methods of procédure in the foreign 
State where the corporation was chartered, and where its governing 
board of directors are domiciled. Acquiescing in the correctness of 
this njling, the complainant was instrumental in procuring the pas- 
sage, by the state législature, of an amendment to the state statute 
(see Laws Mo. 1901, p. 89), the purpose of which was to enable a 
résident shareholder of this country to obtain a footing in the state 
courts to hâve a receiver appointed for ail the property of the cor- 
poration situate in the state of Missouri, where its principal business 
was being conducted, and to wind up the corporation, administer and 
distribute its assets among the shareholders. The évident purpose 
of which was to obviate the ruling of this court in said first suits. 
The whole gravamen of ail the bills of complaint is the alleged dere- 
lictions, mismanagement, and maladministration of the nonresident 
board of directors, acting under the policy and dictation of the great 
majority of the alien stockholders. In the présent bill of complaint, 
as in its antécédents, in order to lay a foundation for the footing of 
a single stockholder to go around the board of directors and ask the 
interposition of a court of equity, the complaint sets out the letter 
of grievance addressed to the stockholders in Scotland, demanding, 
when they met at the regular annual period for the élection of di- 
rectors, that they take a reckoning of the afïairs of the corporation, 
and steps for the correction of the abuses resulting in wastefulness, 
and the ruinons policy of administration pursued by the governing 
board. The bill allèges their failure to heed ail of his suggestions, 
and to rectify the course of management pursued by the board. 
While complaint was made of the incompetency of the défendant 
Purdy, of his unbusiness-like methods and wasteful management, as 
also the amount of compensation allowed him by the directors, tbere 
was neither in the letter of grievance nor in the former bills of com- 
plaint any allégation or pretense that Purdy was guilty of any mal- 
versation in the local agency of the corporation, or that he had mis- 
appropriated a cent of the corporate property. And when the prés- 
ent bill is correctly analyzed it is apparent from its repeated aver- 
ments that whatever course was pursued, action taken, or thing 
done by Purdy was under the constant surveillance, direction, and 
policy of the board of directors. The framer of the présent bill for 
the first time joined Purdy as a party défendant , and it is quite ap- 
parent to the court's mind that the principal object in mind in tbus 
joining him as a défendant was to prevent the submission of the cause 
to the judgment of the court which had ruled upon the former bills. 
It is to be conceded that in determining the question of jurisdic- 
tion and removal the court has nothing to do with the underlying 
motive of the actor, except in so far as it may appear on the face 
of the bill or évidence aliunde. Does the bill on its face state a joint 
cause of action against the corporation and Purdy? The entire sub- 
stance of the allégations in respect of the accountability of the de- 
fendant Purdy are as follows: First. That shortly after the organi- 
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zation of the company it established at Neosho, Mo., a gênerai office 
and agency in about the year 1887; that the défendant Purdy was 
placed in charge as gênerai manager, and has ever since so continued; 
and that he has failed to keep bocks of account, records of land 
sales,: and contracts for the sale of lands, and other documents per- 
taining to the business , of the corporation. Second. That the said 
Purdy, ànd the persons associated with him in said office as clerks, 
assistants, etc., hâve been conspiring and confederating with the di- 
rectors and offîcers of the company in Êdinburgh, Scotland, and are 
conducting the business of said company in accordance with said 
conspiracy; and that açting upon instructions received from said di- 
rectors continue to refuse to allow the American shareholders per- 
mission to examine the books, contracts, and other papers of the 
corporation, or to hâve extracts, memoranda, and copies thereof, and 
hâve withheld from the çomplainant and other American shareholders 
information fespecting the business of said corporation, and the ré- 
sulta thereof, except as gathered from the annual reports made and 
issued by the directors and officers of said corporation at Edinburgh, 
Scotland, which hâve been incomplète and unsatisfactory ; and that 
the object of this, on the part of the directors and officers, was to 
exclude from the çomplainant information respecting the afifairs and 
transactions of the corporation, in order to conceal the ruinons policy 
and business methods adopted and pursued by the directors in the 
management aforesaid, "with the approval of the majority of the 
shareholders, and to enable them to protect themselves against the 
conséquences thereof by buying in the shares of said company at 
small valuationSj based upon such reports of the afifairs of said com- 
pany as it may suit their interests to make public." Third. That the 
management of the property of tlie défendant company as trustée 
has been such as to substantially defeat the object and purposes of 
its shareholders in entering into such relation. It is then distinctly 
averred "that the méthode 1 and policy pursued by the directory of said 
company, which, against the remonstrances and protests of plaintifï 
and other American shareholders, hâve been ratified and approved 
by the great majority of the shareholders, who are résidents of Scot- 
land, and under the immédiate influence and control of said directory, 
hâve resulted in serious delays in the conversion of the property 
acquired by said company, entailing large and unnecessary payments 
for interest and expenses of opération, in addition to actual losses 
and misappropriations of money and assets as hereinbefore explain- 
ed." The apprehended danger pf further losses is then averred to 
resuit from the further pursuit of this policy by the directors. It is 
then finally averred that the défendant Purdy is, and has been, under 
the Complète control and management of said directors, and obeys 
their instructions and wishes in ail respects ; and that he has con- 
spired and confederated with the directors, and assisted them in the 
mismanagement of the business affairs of the défendant corporation 
as aforesaid; and that heihas assisted them in the mismanagement, 
squandering, and coneealing of the funds and assets of the défendant 
corporation, and has failed to account to the corporation therefor, 
and has failed to institute suits against the officers and agents of the 
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corporation for the recovery of the funds and assets of the corpora- 
tion squandered and concealed and unaccounted for. The bill then 
States that the complainant, being remediless under the rules of the 
common law, can only obtain relief in a court ol equity, and says: 
"To the end, therefore, that the said défendant company, the Mis- 
souri Land & Live Stock Company, Limited, may full, true, direct, 
and perfect answer make to ail and singular the matters and things 
hereinbefore alleged and charged." It does not demand of the de- 
fendant Purdy that he make any answer at ail; nor does it demand 
that he make discovery. From which it is apparent that whatever 
Purdy did was as manager, under the control and direction of the 
board of directors. The charge of conspiracy is a mère brutum 
fulmen, for the conspiracy with the directors was only "in the man- 
agement of the business and aflfairs of the défendant company as 
aforesaid." If he was acting, as the bill repeatedly avers, under the 
board's direction, to whose orders and poHcy he was subject, he is 
in no légal sensé a necessary party to hâve the wrongs of adminis- 
tration righted, as a check on the governing body of the corporation 
would effectually put an end to the power for mischief of their supple 
instrument. 

"The only necessary parties défendant to such a controversy are the 
persons havlng the légal control and responslbillty of the enterprise. A de- 
eree against them binds their servants, agents, and offlcers; and, where a 
corporation is the principal, no amount of mère pecuniary Interest in the 
corporation by an Indlvidual stockholder wlU make him a necessary or In- 
dispensable party." New York v. New Jersey S. S. Transp. Co. (C. C.) 24 
Fed. 817. 

Further on, the court, in the course of its opinion, said : 

"It is clcar, therefore, that the défendant Starin Is the only défendant, 
besldes the corporation, concerning whom, upon the record, there can be 
any doubt that he is an unnecessary party. But, even as respects Starin, 
the fair inference from the whole record is tliat neither in law nor in equity 
does he stand in the attitude of a responslble operator of this ferry; and 
that the complaint does not mean to make any such averment. He may, 
and doubtless does, liave a warm Personal interest in the success of the 
enterprise. He may own, indirectly, a large part, or even the whole, of the 
stock of the corporation. He may thereby possibly influence and direct the 
élection of its offieers, and In that sensé be said to be 'actually operating the 
ferry;' but unless he is directly and legally responslble personally for the 
running of the alleged ferry in other ways than thèse, he is not a necessary 
party to thls suit Every corporation must hâve its stockholders, its offlcers, 
and its managers. Whether thèse are few or many, and whether its business 
through them be controlled by one man or by many, Is whoUy immaterial. 
The corporation, so long as it Is in the possession and management of Its 
business affairs, is the only party directly responslble, and the only party 
necessary to a suit like this. • » • I regard it as obligatory upon the 
court to serutinlze the complaint thus rlgldly, and to make no intendments in 
the complainant's favor upon a question of this character, because there are 
indications in the record of an attempt to prevent a trial in the fédéral 
courts through the joinder of défendants in no way necessary to the dé- 
termination of the real issue; and because, if the cause were remanded, and 
It should turn out on the trial that thèse gênerai averments of the com- 
plaint in regard to Starin and others were not sustained in any différent sensé 
from that above referred to, the cause might still proceed to judgment against 
the corporation in the state court, though the indivldual défendants were 
clearly shown to be unnecessary parties; and the corporation would thus be 
116 F.— 25 
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depMtea tof thfe i-lght of a trial in the fédéral courts, whlch the United States 
statùte T(WiB deelgned to secuf e to it." 

See, àlso, Wood V. Davis, i8 How. 470, 15 L. Ed. 460. 

The bill does not charge défendant Piirdy with misappropriation 
or concealment bf any assêts of the corporation. The allégation of 
the bill in'this respect is only that he aided the board of directors in 
the matter of thanaging and conducting its business, whereby losses 
to the coijlpkny ensued. If he merely aided the directors, as the bill 
charges, in stibservience to them, of what avail is the phrase, "and 
has failed to account to the company therefor" ? This, taken in its 
connection, is but words, or at most is but the séquence of the anté- 
cédent prèdicate, that as the pliant agent of the directors he had 
combined with, obeyed, and aided them in the work of wasteful 
mismanagenlent, giving cause for the appointment of a receiver, 
and the taking charge of the corporate property and. the winding 
up of its aflfairs by a court of equity. No decree in personam could 
go against hirtl on the bald averment that "he failed to account to 
the company therefor." What property, what fund, what money 
has he concealed, or appliéd to his own use ? The bill does not even 
by imphcation charge that he has in his possession any property or 
assets of the corporation wrongfully. It states no fact upon which a 
judgnaent in personam could go against him. And as his possession 
of any property of the corporation is the possession of the corporation, 
by ail the authorities he is not a necessary or indispensable party 
tO' this bill. As said in Black's Dill. Rem. Causes, § 87: 

"Wliere the offlcers of a corporation are made codefendants with the 
corporation to a suit in equity, but no relief is prayed for as to any of 
such offlcers that is not prayed for in respect to the corporation, and no 
relief is asked against any such offlcer in his indlvidual capacity, the offlcers 
are merely • nominal parties to the suit, and their Personal citlzenship will 
not affect the question of fédéral Jurisdiction. So, in a suit to enjoin the 
exécution of a lease by a railroad company, or a suit involving the tltle to 
lands alleged to haye been fraudulently conveyed by a corporation, the 
offlcers or directors of the company are not such necessary parties to the 
suit that thelr citlzenship will affect the right of removal of the cause to 
the fédéral court." 

This whole question is aptly summed up in 18 Enc. PI. & Prac. pp. 
195, 196: 

"It is weii Settled that In applications for removal on the ground of 
diverse citizenshii> the citlzenship of formai parties, or nominal parties, or 
parties Wlthout interest united with the reàl parties will be ignored, and 
the citlzenship Of the real parties is alone to be eonsidered. The rule is 
usually laid down substantially in that form, but a more aeeurate and satls- 
factory statement Is that the citlzenship of one who is not an indispensable 
pàrty will be dlsregarded." 

The court of appeals of this circuit, speaking througb Judge Cald- 

well, also has saiid: 

"It Is only parties who are necessary to the détermination of the real 
controversy whose citlzenship or présence on record will defeat the right of 
removal." Shattuck v. Insurance Oo., 7 O. C. A. 38G, 58 Fed. 609, 610. 

See, also, Myers v. Murray, Nelson & Co. (C. C.) 43 Fed. 695, 
II L,. R. A. 216. 
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While it is to be conceded that the suprême court in its later rulings 
holds that, if the pétition of the plaintiff allèges a joint Hability of ail 
the défendants it would ordinarily prevent a removal where one of 
the défendants is a résident citizen of the state of venue, it does 
not hold that this will preclude an examination of the entire pétition 
to détermine whether or not as a matter of fact and law there is a 
joint cause of action and relief stated against thè résident défendant. 
In other words, the question still remains to be deterrained whether 
he is a mère nominal or an indispensable party to the relief ultimately 
sought by the suit. As the local manager is but the agent, the serv- 
ant, of the company, the mère fact of his aiding and abetting the gov- 
erning board of directors in carrying out their policy of administra- 
tion to the injury of the stockholders woaild not make him a neces- 
sary party, under the statute in question, for the appointment of a 
receiver, the winding up of the aiïairs of the corporation, and the 
distribution of its assets among the shareholders. So, even if it were 
distinctly charged against the défendant Purdy that he had embezzled 
or misappropriated the assets of the company received by his manager 
(w^hich this bill does not allège), no joint cause of action would lie 
against him and the board of directors at the suit of a single share- 
holder most certainly, unless the biJl distinctly allège that the board 
of directors co-operated with him in the particular act of défalca- 
tion. Especially is this true in the absence of any state statute au- 
thorizing such proceeding by a shareholder in an alien corporation 
govemed by an alien board of directors. A stockholder, even in the 
case of a domestic corporation, would hâve no standing in the local 
court to go around the directory to maintain a suit against a de- 
faulting agent of the corporation without averring distinctly and 
specifically in what the défalcation consisted, and charging the failure 
of the directors to take action against him after request made to 
them by the complaining shareholder to proceed against him. If an 
individual accounting is sought to be had against Purdy for his mal- 
feasance, the averments of the bill should hâve been so direct and 
spécifie as to leave no doubt as to such matter. It is the well- 
recognized rule of equity pleading that the language must be strictly 
construed against the pleader. It should be so spécifie that, if true 
in point of fact, it would bar another proceeding against him. As said 
in U. S. v. Linn, i How. m, ii L. Ed. 66: 

"The reason asslgned for this rule of construction Is that it Is a natural 
presumption that the party pleading will state his case as favorably as he 
can for hlmself. And If he do not state It wlth ail its légal clrcumstances, 
the case is not in fact favorable to him, and the rule of construction In such 
case is that, if a plea has on the face of it two intendments, it shall be taken 
most strongly against the défendant (the pleader); that is, the most unfavor- 
able meanlng shall be put upon the plea." 

This rule of pleading should be strictly observed where it is sought 
to defeat the removal of a case from the state court to the fédéral 
court by joining with a nonresident défendant a local défendant under 
the clrcumstances of this case. See New York v. New Jersey S. S. 
Transp. Co. (C. C.) 24 Fed. 817-822; Arapahoe Co. v. Kansas Pac. 
Ry. Co., 4 Dill. 283, Fed. Cas. No. 502 ; Shepherd v. Bradstreet Co. 
(C. C.) 65 Fed. 142-144. 
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cWhile 1 do not think it at ail necessary to the maintenance of the 
Juriàdictiôn in this case to hold thât the underlying purpose in making 
Purdy a codefendant in this casq was. to prevent the removal of the 
controversy into this court, yetj in addition to the history of this 
controversy hereinbefore given, the dépositions taken in the case to 
be used on the hearing before the state circuit judge, and which are 
a i«iît of the record herein, furnish persuasive proof that this com- 
plainant was possessed of no information or knowledge which would 
justify an honest man in believing that there was any individual lia- 
bility on the part of Purdy. Aside from the dépositions of the man- 
aging board of directors of the défendant company, showing that 
Purdy had àccounted to the company for every dollar that came into 
his possession as localmanager, and that whatever he did was under 
their direction and close- supervision, the, complainant was put upon 
the witness stand, and in his cross*examination by defendant's coun- 
sel was asked to state ând specify what knowledge or information 
he had as to the conversion or appropriation of any of the funds 
by the défendants. He could not, and did not prétend to, make a 
single spécification of any particular fund or asset that had been mis- 
applied or self-appropriated by Purdy or any of the défendants ; leav- 
ing no question but that the "tt'hole gravamen of his coniplaint is 
the losses résulting to the company and the impairment of the value 
of the stock by reason of the alleged mismanagement and unbusi- 
ness-like taetbbds pursued under the policy of administration of the 
board of directors and the local manager in carrying out their policy. 
This testiniony of the complainant, taken in connection with the anté- 
cédent bills of complaint herein and the répétition of the same essen- 
tial mktters in the présent bill, leaves no doubt in my mind that the 
joining of thé défendant Purdy in this suit was solely for the purpose 
of preventing the défendant corporation from removing this contro- 
veiJSy into this court. 

Moreover, this suit being confessedly based and dépendent upon 
the act of the state législature of March 13, 1901, it must stand or 
fall by the provisions of the act. Under the emergency clause (sec- 
tion 2) it is declared that there is no law protecting the rights of a 
Missouri shareholder in an alien corporation, and therefore this act 
ought to go into immédiate efFect. The complainant's rights, there- 
fore, can be no broader or other than those presented by the en- 
iabling act. The first substantive, remédiai provision of the act con- 
fèrS jùrisdiction on the state court, where such alien corporation has 
prôperty in th« state, to cbmpel the directors, managers, trustées, or 
other ofîicers "to account for their officiai control in the manage- 
ment and disposition of the funds, prôperty, and business committed 
to their charge, and to restrain and prevent any aliénation of the prôp- 
erty of the company by said directors, managers, trustées, or other 
ofïicers in case where it may be threatened, or good reason is shown 
to apprehend, that it is intended to be made in fraud of the rights 
and interests of such company or any shareholder." The entire scope 
of this isjto authorize the court to compel the ofHcers, etc., to account 
for their officiai control in the ijianagement and disposition of the 
funds, etc. This is made manifest by the succeeding and consc- 
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quential remedy of authorizing the court to appoint a receiver "to 
take charge of the business, property, or effects of such corporation, 
and to coUect, sue for, and recover the debts and demands that may 
be owing, and dispose of and convert into money the property that 
may belong to such corporation," and authorizing the appointment 
of a receiver whenever the directors, trustées, managers, etc., are mis- 
managing or wasting the property and assets of the corporation upon 
the pétition of any sharelaolder residing in this state, or any of the 
States or territories of the United States, etc. The act nowhere en- 
ables a stockholder to go directly after the local manager by suit in 
personam to recover from him individually for conversion or misap- 
propriation of any of the corporate assets. Under section 1338, Rev. 
St. Mo. 1899, which the act of 1901 aforesaid undertakes to amend, 
to afford relief to a local stockholder, the circuit court of the state 
was given jurisdiction over the directors, managers, trustées, and other 
officers of corporations now existing or hereafter organized under 
and by virtue of this article : 

"First, to compel such directors, managers, trustées and other offlcers to 
account for their officiai conduct in the management and disposition of the 
funds, property and business committed to their charge; second, to order, 
decree and compel payment by them to the corporation whlch they represent, 
and to its creditors, of ail sums of money and of the value of ail property 
which they may bave acquired to themselves, or transferred to others, or 
may hâve lest or wasted by any violation of their duties or abuse of their 
povrers as such directors, managers, trustées or other offlcers of such cor- 
poration." 

This statute, it v^rill be observed, has exclusive référence to corpora- 
tions organized under and by virtue of "this article," — that is, under 
the gênerai statutes of the state of Missouri ; whereas, in the act of 
1901 the législature made it applicable to an alien corporation doing 
business in this state in so far as the first clause of this section is 
concerned, but entirely omitted the provisions of the second clause 
thereof, which gave jurisdiction to proceed in personam against the 
directors, managers, trustées, and other oiïïcers of the company indi- 
vidually. The court, in applying this new act of the législature, must 
assume that the second clause of the old statute (section 1338) was 
left out for a purpose. The obvious reason for it is found in the 
fact that the latter act leaves it chiefly to the function of the receiver 
to be appointed by the court "to collect, sue for, and recover the 
debts and demands that may be owing to such corporation." This 
is a spécifie remedy fumished by the act for recovering any demand 
the corporation may hâve against its manager and officers. It is 
the method, and the only method, designated and contemplated by 
this act for a personal judgment against the manager. "When a stat- 
ute gives a new and extraordinary remedy, and directs how the right 
to the remedy is to be acquired or enjoyed, the act should be strictly 
construed, and the steps pointed out for the enjoyment of the remedy 
provided should be construed as mandatory, rather than directory or 
optional." Lumber Co. v. Hubbert, 50 C. C. A. 435, 112 Fed. 718. 
Therefore, even if it could be said that the bill charges the défendant 
Purdy so as to authorize a judgment against him in personam, which 
can be the only ground of proceeding against him, he is not an in- 
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dispensable, party tp, this bill to enable the complainant to proceed, 
under the âct against the corporation as such. It is to be kept in 
mind that, as the bill discloses that the directors are ail aliens, and 
they are not served with process, and cannot be served therewith 
so as,to authorize anyjudgment against them in personam, the cause 
must , proceed, if at ail, soïely against the corporation as such in the 
effort to wind up its business in this country by distributing its assets 
among the shareholders. 

Stress is laid by complainant's counsel upon that portion of the 
prayer for relief which asks that the défendants, and each of them, "be 
enjoined from any further disposition of the property and assets of the 
Company, or interfering therewith in any manner." It is a complète 
answer to this to say that an injunction against the corporation to 
prevent any further disposition of its property would efïectually bind 
the agents and servants of the company. The latter are in no sensé 
necessary parties to the effectuai opération of such an injunction. It 
is the usual practice, in granting injunctions against corporations to 
prevent the removal and disposition of corporate property, to extend 
it to the agents and servants of the corporation; and it is just as 
effectuai and binding on such agents and servants as if they were 
parties défendant to the bill. Furthermore, there is nothing disclosed 
by the bill, or by the charter of the corporation or its by-laws, which 
indicates that the manager of the corporate property in this state has 
the power to convey or dispose of the company's property. No con- 
veyance of realty by an agent could be made effectuai without a deed 
duly executed by the corporation. Nor does the principal bill even 
aver that Purdy, the agent, is about to convey or transfer the property 
of the défendant corporation. 

The finfil cpntention of complainant's counsel on this branch of the 
case is that, in what counsel term the "supplemental bill of complaint" 
the défendant Purdy is properly joined as a codefendant. What is de- 
nominated as a supplemental bill of complaint in counsel's brief is in 
no sensé of the nature of an amendatory or supplemental bill. During 
the prO'gTess of the hearing before the judge for the appointment of a 
receiver on the original bill of complaint, and after much évidence had 
been heard thereon, the complainant, merely for the purpose of im- 
pressing the trial judge with the idea of a présent emergency for the 
appointment of a receiver, filed in the case an affidavit, in which he 
made certain statements respecting a purpose on the part of the de- 
fendant Company to escape the jurisdiction of the state court by remov- 
ing its offices and agency into another state or territory. No other 
relief is sought by this affidavit than a request for the appointment of 
a receiver. Under the state practice under the Code an amended 
pleading opérâtes as an entire abandonment of the original pleading. 
Basye v. Ambrose, 28 Mo. 39; Young v. Woolfolk, 33 Mo. iio; 
Ticknor v, Voorhies, 4Ô Mo. iio; Breckenkamp v. Rees, 3 Mo. App. 
58s; Wyler v. Railway Co. (C. C.) 89 Fed. 44. No leaye was asked 
for or granted by thç court to complainant to amend the original bill, 
and it was not understood or contemplated by the parties or the trial 
judge that this affidavit was considered as a supplemental bill of com- 
plaiot. This affidavit is a strange medley of inconsistencies and con- 
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tradictions. In the first part of it it charges that "the défendant Com- 
pany, with the intent to defraud, etc., has pretended to abandon and 
discontinue its said office at Neosho, Mo., and, acting through and 
combining with said défendant Purdy, has pretended to discharge or 
remove ail of its officers and agents connected with said Neosho office, 
and now daims to hâve no office or place of business in this state; 
that said company and said John M. Purdy daim to hâve also re- 
moved and carried ail of its books and papers pertaining to its busi- 
ness, and showing its business transactions, out of this state, and be- 
yond the jurisdiction of this court." As this is the allégation of a mère 
prêteuse, and not the averment of a prejudicial act done, it could afiford 
no basis of relief. The affidavit in the foUowing connection charges 
an attempt to remove the parties and their property from this state 
and the control of its courts. Then the affidavit proceeds to state, 
finally, that, after diligent inquiry made by the complainant, he had 
discovered that there had in fact been no removal to the designated 
points in Arkansas or the Indian Territory, and no agency established 
there. And, as already stated, as no injunction was prayed for to re- 
strain the parties from the alleged threatened removal, and the only 
request made in this affidavit was merely for the appointment of a 
receiver, the défendant Purdy in no conceivable légal sensé was a 
necessary party to the relief sought. A receiver appointed on such 
a bill against a corporation, or under an affidavit made against it, 
would effectually operate upon and bind the agents and servants of the 
corporation. The court does not feel called upon to express any opin- 
ion as to the constitutionality of the act of 1901 of the state législature, 
for the reason that the only question before this court raised by the 
motion to remand is as to the jurisdiction of the court over the real 
parties to this controversy, dépendent upon the fact of diverse dtizen- 
ship. 

Did the proceedings had in the state court for the appointment of 
a receiver bar the right of removal to the alien défendant? The 
judiciary act of 1888 (25 Stat. 433) authorizes a nonresident défendant 
(which applies as well to an alien corporation), when sued either at 
law or in equity in any state court, where the amount in controversy 
exceeds $2,000 exclusive of interest and costs, to remove the same into 
the United States circuit court. The only limitation as a condition 
précèdent to this right is that he shall "make and file a pétition in such 
suit in such state court at the time or at any time before the défendant 
is required, by laws of the state or rule of the state court in which such 
suit is brought, to answer or plead to the déclaration or complaint of 
the plaintiflf," and that he shall give the required bond. The défend- 
ant corporation complied strictly with this statute. And as he is not 
required to make such application before he is required by the statute 
of the state or rules of the state court to plead or answer to the 
déclaration or complaint, how can the court, without a judicial amend- 
ment of the act of congress, hold that if, before he is required to make 
answer or plead to the complaint, he appears in vacation before the 
state judge to resist the preliminary application for the appointment of 
a recdver, to displace his donùnion over his property, he has thereby 
pleaded or answered to the déclaration or complaint.'' The state 
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statute (Rev. St. Mo. 1899, § 753) gives the court, or any judge 
thereof in vacation, power to appoint a receiver whenever such ap- 
pointnient shall be deemed necessary, whose duties it shall be to keep 
any money Qr other thing deposited in court, or that may be subject 
to a tendei", and keep and préserve ail property, and protect any busi- 
ness ,or business interests intrusted to him, pending any litigation or 
équitable proceeding concerning same, subject to the order of the 
court. The whole purpose of such receivership is "to préserve the 
property contested for pendente lite," and "it has no efïect of itself 
upon the title to such property, either to change it or create a lien upon 
it. The appointment of a receiver détermines no right as between the 
parties, nor does it afïect the title to the property in any way. It is 
not an ultimate détermination of the right or title, and in passing upon 
the application the court décides no questions of right involved, nor 
anticipâtes its final décision upon the merits." Beach, Rec. (Alder- 
son's Ed.) § 4. As said by High on Receivers (3d Ed. § 6), the ap- 
pointment of a receiver pendente lite is a mère provisional or auxiliary 
remedy, "invoked as an adjunct or aid to the principal relief sought by 
the action, and not always or necessarily the ultimate object of that 
action. The application for a receiver may succeed or fail, and yet in 
no manner afïect the principal controversy, or détermine the final re- 
suit. And in this respect the appointment of a receiver in limine bears 
no doser relation to the action in which this extraordinary relief is 
sought than an attachment in aid of an action upon a promissory note 
bears to the action. * * * 'phe décision upon the application for 
a receiver pendente lite is, therefore, without préjudice to the final 
decree which the court may be called upon to make, and the court ex- 
presses no opinion as to the ultimate questions of right involved. 
And if the plaintifif présents a prima facie case, showing an apparent 
right Or title to the thing in controversy, and that there is imminent 
danger of loss without intervention of the court, the relief may be 
granted without going further into the merits upon the preliminary 
application. Indeed, upon an interlocutory application for a receiver 
a court of equity usually confines itself strictly to the point which it 
is called upon to décide, and will not go into the merits of the case at 
large, since the court i§; bound to express its opinion only to the extent 
necessary to show the grounds upon which it disposes of the applica- 
tion." The preliminary hearing on the application for the appoint- 
ment of a receiver in this case before the judge in vacation does not 
contemplate any pleading or answer by the défendant to the bill of 
complaint. Upon short notice the défendant appeared before the 
judge at a chamber hearing, and ore tenus resisted the application for 
the appointment of a receiver pendente lite. The fact that the de- 
fendant assailed the validity of the act of igoi under which the pro- 
ceeding was claimed to be brought, and sought to show there was no 
occasion in law or fact for such preliminary preservative action, no 
matter how wide the Scope of the inquiry was, in légal contemplation 
it was limited to the Single question as to whether or not the court 
should exercise its mëre discretionary power in appointing a receiver 
pendente lite. His action one way or the other in no wise afifected the 
merits of the suit, any more than if the défendant had not appeared at 
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this preliminary heafing, and the court, on the face of the bill, had 
appointed the receiver. 

We are aware that Judge Shiras, in Chicago, I. & N. P. R. Co. 
V. Minnesota & N. W. R. Co. (C. C.) 29 Fed. 337, held, under the act 
of 1875, that an appearance to resist an application for a temporary m- 
junction, and an appeal from the action of the court in granting the 
same, prior to the time when the défendant was entitledto aremoval, 
prevented a subséquent removal of the controversy. This opinion was 
based upon two propositions: First, that the statute of lowa for- 
bade the issuance of a temporary injunction except where the pétition 
showed facts suiificient to entitle the plaintiff to the rehef sought, and 
that, when the temporary injunction was tried, the court determined 
the merits of the case far enough to pasâ upon the sufficiency of the pé- 
tition ; and, second, that the case could not be divided into two parts, 
and therefore, when an appeal was taken to the suprême court on a 
part of the case then there, it could not be so divided that the remain- 
der could be removed. Waiving any expression of opinion as to 
whether that ruling is to be diiïerentiated from other rulings of the 
courts by reason of said spécial provision of the lowa statute, it is suf- 
ficient to say that it is, in my humble judgment, against the weight 
of authority and a proper construction of the removal statute of 1888. 
Judge Barr, in Freeman v. Butler (C. C.) 39 Fed. i, brought under the 
act of 1887, expressly held that a preliminary contest before the court 
respecting the appointment of a temporary receiver, from which an ap- 
peal was taken to the court of appeals of Kentucky, did not bar the 
défendant from afterwards applying for a removal. He observed of 
the ruling of Judge Shiras that "the court commented upon the fact 
that the order granting an injunction had been appealed from and 
superseded, and that before this was done the party had an oppor- 
tunity of fîling his pétition for removal in the state court. In the case 
at bar Butler could not hâve fîled his pétition until the term of the 
state court, which commenced on the 22d of April, which was the day 
upon which he did file it. The order of the judge of the state court 
appointing a receiver was appealable, but it could not be superseded." 
And the court further said that he was of the opinion that "the efifect 
of the pétition to remove to this court was an abandonment of the 
appeal." In Franklin v. Wolf, 78 Ga. 446, 3 S. E. 696, the state court, 
before the time of removal transpired, had appointed a receiver and 
granted a temporary injunction. It was held that the défendant could 
thereafter remove the case. The court said : 

"We thlnk that the proceedings which were heard by the court In thia 
tase in granting this injunction, the appointment of a receiver, and other 
aets entered into, were merely preliminary or ancillary to the main cause 
of action. The object of the appointment of a receiver was to maintaln 
the status quo. There was no décision upon the merits. It was not in- 
tended to be a trial of the case, and was not a trial of any of the issues that 
could be formed upon the bill of complalnt." 

It is to be kept in mind that the décision of Judge Shiras was based 
upon the act of 1875, which provided that the pétition for removal 
must be filed "before or at the term at which said cause could be fîrst 
tried, and before trial." The language of the act of 1888 is dififerent, 
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as already shown. In Çayin v. .Vance (C. C.) 33 Fed. 84, it was held 
by Judge Hammond that, although the answer was prematurely filed, 
the right of removal existed under the statute up to the time when the 
answer was required tO be filed. So Judge Key, in Tan-Bark Co. v. 
Waller (C. C.) 37 Fed. 545, hèld that, inasmuch as the act of 1888 did 
not provide that the pétition for removal should be filed before trial, 
or even before the partyanswers or pleads, but must be made at the 
time or before the défendant is required to- answer or plead, did not 
prevent a removal, although motions or demurrers may hâve been dis- 
posed of prior thereto. In Lockhart v. Railroad Co. (C. C.) 38 Fed. 
274, Judge Hammond held that a trial on a plea in abatement before 
the time required to answer did not bar the right of removal. In 
Conner v. Coal Co. (C. C.) 45 Fed. 802, Judge Hanford held that, al- 
though thé défendant, 10 days prior to the filing of the pétition and 
bond for removal, had voluntarily appeared in the state court by filing 
a gênerai demurrer, he was not precluded from a removal within the 
time prescribed by the statute. In Purdy v. Wallace, MuUer & Co. 
(C. C.) 81 Fed. 513, Judge Brown, as did Judge Baker in Whiteley 
Malléable Castings Co. v. Sterlingworth Ry. Supply Co. (C. C.) 83 
Fed. 853, held that the filing of a bond in the state court to release an 
attachment, and the filing of a demurrer in the latter case, did not pre- 
vent the right oiE remoyai >yithin the time prescribed by the statute, for 
the reason that thèse acts did not amount to an estoppel, as they were 
"proceedings collatéral and incidental to the suit, and every right in 
respect to the cause of action disclosed in the complaint remains un- 
aiïected thereby' Thèse proceedings do not évince a plain purpose to 
waive the right of removal." And while the filing of a demurrer is the 
filing of an answer, within the meaning of the removal act, yet "that 
act does not provide that the pétition for removal shall be filed in the 
state court before the filîng of an answer or plea. It provides that the 
pétition for removal may pç filed at the time or at any time before the 
défendant is, required by law or rule of court to answer or plead to the 
complaint. * * * To operate as a waiver, the act of the party 
must be irreconcilably répugnant to the assertion of his légal right." 
Again, in Garrard v. Silver.Peak Mines (C. C.) 76 Fed. i, the state 
court had, without notice, issued an injunction. The défendant ap- 
peared, and was heard on a motion to dissolve, whereat the injunction 
was modified. It was held that this did not preclude the right of re- 
moval, where the défendant appeared within the time prescribed by 
the statute. So it has been held that, where a nonresident défendant 
appeared and urged a motion to dismiss the case for want of proper 
service, and filed a bill of exceptions âfter an adverse ruling, that such 
action on his part did pot coiistitlite a waiver of the right of removal, 
fc«" the reason that "at no time did the défendants submit themselves 
to the jurisdiction of the court on the merits." This is followed in 
Champlain Conât. Co. v. O'Brien (C: C.) 104 Fed. 930. See, also, 
Carrington v. Railroad Co., 9 Blatchf. 468, Fed. Cas. No. 2,448. 

It does seem to me that in vie w of the provisions of section 4 of the 
Act of i87S, which is still in force, which provides that "ail injunctions, 
orders and other proceedings had in such suit prior to its removal 
shall remain in full force. and eflfect until dissolved or modified by the 
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court to which such suit shall be removed," the conclusion îs irrésist- 
ible that it was in the contemplation of congress, in enacting this stat- 
ute, that there would be injunctions and orders and proceedings of a 
preliminary character had by the state court prior to the time when the 
right of removal was accorded by the statute to the nonresident de- 
fendant; and that, therefore, such preliminary hearings and contro- 
versies would constitute no bar to a removal of the case, which the 
statute gives to the défendant on pétition to be filed before he is re- 
quired to plead or answer to the complaint. As a waiver is "the in- 
tentional relinquishment of a known right" (28 Am. & Eng. Enc. 
Law, 526), I do not perceive how the mère appeal from the décision of 
the state court in appointing a temporary receiver can be held to be 
a waiver of the right. As soon as this défendant was notified that an 
application would be made to the circuit judge in vacation for an order 
appointing a receiver, the défendant notified complainant's counsel of 
his intention to présent an application for a removal of the cause. 
And before the court had concluded the hearing upon the application 
for the appointment of a receiver the défendant presented to the judge 
his pétition for removal, which the judge declined to pass upon, for 
the reason that he held he could not do so until he was sitting in court 
term; and, although it was but a few days until his court would be 
in session, when he was advised that the application for removal 
would be renewed, he nevertheless proceeded to hear the motion for 
the appointment of a receiver, and made the appointment. Forsooth, 
the défendant thus was compelled either to stand by silently or to resist 
the appointment of a receiver in the assertion of its dominion over 
and control of its property, it would be a harsh construction of this 
statute, conferring a valuable right of removal upon such alien corpo- 
ration, to hold that it lost the right by such résistance. How can the 
fact of the taking an appeal to the suprême court from such appoint- 
ment, made in vacation, as the state statute provides, afifect this ques- 
tion? Beginning with the case of Insurance Co. v. Dunn, 19 Wall. 
214, 22 L. Ed. 68, andi the Removal Cases, 100 U. S. 457, 25 L. Ed. 
593, it has been the recognized rule of practice that the appearance of 
the défendant in a state court, contesting the suit there, and appealing 
therefrom to the state suprême court, and on to the suprême court of 
the United States, does not constitute a waiver of the right of removal 
where the party had complied with the statute entitling him thereto, 
which right had been denied by the state court. 

I am inclined to the opinion that the suggestion made by Judge 
Barr in the case supra that the removal of the cause from the state 
court into the fédéral court may operate as a discharge of the appeal 
taken to the suprême court is correct. On the removal of the case 
"the controversy," in its entirety, between the parties, passes under the 
jurisdiction and control of this court, and the jurisdiction of the state 
court ovér the matter of controversy between the parties ceases. 

The propriety of the continuation of the receivership after removal 
rests solely with the fédéral court. The receiver may be dismissed or 
continued, in the Sound discrétion of the court. 

The motion to remand is denied. 
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In re MARSH et al. 

(District Court, D. Oonnectlcut. June 4, 1902.) 

No. 567. 

1. Bankrttptct— Trust Fonds in Hands op Bankrupt-^Right to Recover 
FHOM Trusteb. 

One claimlng the rlgM to recover a sum from a trustée In bankruptey 
on the ground that it was a trust fund held by the banUrupt bas the 
burden of proving that sueh fund In some form was a part of the bank- 
rupt's estate when It passed Into the hands of the trustée, and he does 
not sustaln that burden by proving merely that the money came into 
the hands of the bankrupt at varions times durlng the three years prior 
to the bankruptey, there being no évidence showing what disposition 
was made of It by the bankrupt. 

In Bankruptey. On question certified from référée. 

The foUowing mémorandum contains the opinion and ruling of John 
W. Banks, référée: 

Petitioners invoke the équitable doctrine of the rlght of the owner of a 
trust fund to follow it and recover It from any one, except a bona flde pur- 
chaser for value, Into whose possession it can be traced. They claim that 
varions sums of moûey, aggregatlng over $7,000, whlch in equity belonged 
to them, came into the possession of Charles B. and Edward H. Marsh dur- 
lng the years 1898, 1899, and il900, and that, Marsh Bros. Ijaving subsequent- 
ly been adjudged bankrupts, they are entitled to recover this sum from the 
trustée in bankruptey ont bf the flrst moneys coming into hls hands. I un- 
derstand petitioners' claim to be that it la not necessary for them to so 
trace it, but that it Is suffiçient for them to show that thelr money came 
into the hands of the bankrupts prior to the filing of the pétition in bank- 
ruptey, the presumption belng that the présent assets of the estate are 
thereby greater than they would otherwlse hâve been. I do not think that 
this is so elther tipon prlnci^le or authorlty. daimants hâve no standing 
unless they oan show thati the trustée bas got their property. They hâve 
no claim entltled to priçrity over gênerai creditors under the provision of 
the bankruptey act. But they come into court and say that the property in 
the possession of the trustée in bankruptey belongs to them and is no part 
of the bankrupt estate. -They assume the burden of proving that fact, but 
do not sustaln that burden by proving merely that moneys of theirs were 
in the hands of bankrupts at some time prior to the bankruptey. Marsh 
Bros, may hâve expendèd thèse sums in Personal living expenses, lost them 
In spéculation, or used them, ih any one of a hundred différent ways, so 
that no équivalent therefor had become a part of their estate at the time of 
the adjudication in bankruptey. And this Is the more probable in a case 
llke the présent, where it appears that the greater portion of the money 
came Into Marsh Bros.' possession two or more years prier to bankruptey 
proceédings. It would seem ùpon principle, therefore, that In such a case 
as this clalmants mnst at least trace the fund in some shape into the 
estate of the bankrupts whlch came into the hands of the trustée in 
bankruptey. The great welght of authorlty, also, as it seems to me, is to 
the same effect Most of the cases cited upon claimants' brief sustaln the 
contention of the trustée that recovery can be had only when the fund can 
be traced Into the estate coming Into the hands of the trustée. Wasson v. 
Hawkins (0, O.) 69 Fed. 233, was a case where money was deposited in a bank, 
which was known by Its ofilcers to be Insolvent, a few minutes before 
closing hour on the last day on which it did business, and it was held 
that the depositor could recover it from the receiver, who "retained the 
spécifie money among the gênerai mass of the bank's funds." In the course 
of opinion the court said: "The mère fact that the plalntiff becomes a 
credltor of the Insolvent bank through the fraud of its président, and 
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that the bank became a trustée ex maleflcio, would give him no rlght to 
préférence over other creditors, unless he can trace and identify hls money 
as a part of the common mass." In Maesey v. Fisher (C. C.) 62 Fed. 958, the 
headnote is as follows: "The fact that the money was not marked, and, by 
mingling with the other funds of the bank, lost its Identity, does not afCect 
the rlght to recovery in fuU, if It can be traced to the vaults of the bank, 
and it appears that a sum équivalent to it remalned contlnuously therein 
until removed by the recelver." In Oavln v. Gleason, 105 N. Y. ^6, 11 N. 
B. 504, White, a private banker, had in bis possession a trust f und of petltlon- 
ers. He used ail of it except $30 in paying his Personal debts, and then 
made an assignment, the JpSO coming into the hands of the assignée. Held, 
that petitioners were entitled to recover only the $30. To entitle the peti- 
tioners to recover, the court said it must at least be made to appear that 
the fund or property of the insolvent remaining for distribution included 
the proceeds of the trust estate, and distinguished the case of People v. 
City Bank of Kochester, 96 N. Y. 32, where it was not claimed that the 
proceeds of the checks had not passed in some form to the recelver. The 
only cases cited by claimants which seem to fully sustain thelr contention 
are those of Peak v. EUicott, 30 Kan. 156, 1 Pac. 499, 46 Am. Ilep. 90; EUicott 
V. Barnes, 31 Kan. 171, 1 Pac. 767; McLeod v. Evans, 66 Wis. 401, 28 N. 
W. 173, 214, 57 Am. Rep. 287; Carley v. Graves, 85 Mich. 483, 48 N. W. 
710, 24 Am. St. Rep. 99. In Peak v. EUicott a sum of money was dellvered 
to the cashier of a national bank, with whieh to pay plaintiffi's note. The 
money was mingled with funds of the bank, which failed within a month. 
TTeld, that plaintiff was entitled to recover. EUicott v. Barnes was a similar 
case, arising ont of the same transaction. Thèse cases hâve since beeu 
practically overruled by the cases of Insurance Co. v. Oaldwell, 59 Kan. 
156, 52 Pac. 440, and Kansas State Bank v. First State Bank (Kan. Sup. 
1901) 64 Pac. 634. In Insurance Co. v. Oaldwell, the court said: "The fund 
itself, or something into which it has gone and which stands as its rep- 
résentative, must be on hand, subject to identification, and separable from 
the gênerai assets, in order to charge the assignée with the trust; or, if 
the fund has been so commingled with the gênerai assets as to be incapable 
of identification or traclng, the estate which came to the assignée must havo 
been augmented or bettered in an appréciable and tangible way in order 
to charge it with the trust. The mère saving of the estate by thé dis- 
charge of gênerai indebtedness, otherwise payable ont of it, or by the 
payment of the current expenses of the business, is not the augmentation 
or betterment of the estate, within the meaning of the rule." This was 
quoted with approval in Kansas State Bank v. First State Bank, in which 
case the court said that in Peak v. EUicott the roatter of identifying and 
tracing the trust fund received but llttle attention. McLeod v. Evans, supra, 
was a case of a deposit with a banker of a draft for collection. He col- 
lected it, and failed shortly afterward. The proceeds of the draft were not 
distinctly traced into the assets which came into the hands of his assignée. 
The court held that plaintiff could recover, on tlie ground that the proceeds 
of the draft had been used by him either to pay offl his debts or increase 
his assets, and in either case it went to the beneflt of his estate. This case 
was criticised in Little v. Chadwick, 151 Mass. 109, 23 N. E. 1005, 7 L. R. 
A. 570, and Slater v. Oriental Mills, 18 R. I. 352, 27 Atl. 443, both holding 
that the right to follow and appropriate the trust fund failed when it could 
not be traced into the estate remaining; and has since been squarely over- 
ruled in the case of Silk Co. v. Flanders, 87 Wis. 237, 58 N. W. 383, where 
it was held, on a similar state of facts, that no recovery could be had 
unless the fund could be traced into the hands of the assignée. In Carlev 
V. Graves, 85 Mich. 483, 48 N. W. 710, 24 Am. St. Rep. 99, the court adopted 
the rule of McLeod v. Evans, that it was sufficient if the proceeds of the 
trust fund were used by the insolvent to pay off its debts or increase its 
assets. It seems to me that this case is contrary to the declded welght of 
anthority. It is true that In a few cases, such as San Diego Co. v. Oalifornia 
Nat. Bank (O. C.) 52 Fed. 59, and Harrison v. Smith, 83 Mo. 210, 53 Am. 
Rep. 571, restitution has been decreed though the trust property was not 
clearly traced Into the fund upon which the lien was impressed, and in 
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othetèasesr tiié courts hâve," upbn very sHght évidence, found that the pro- 
ce«ils!Of îthe;trtist BtlU exlsted in some form In the bankrupt estate. Thèse 
cases 'é*eÉi>'B()4us*i*y the comment of Phillips, J.( In Metropolitan Nat. Bank 
V. CSampbelI Gommlsslon Co. (C. O.) 7T Fed. 705, that "while some courts. 
In the eag« desltt.ft!»!! Justice, hâve carried thls rule qulte far, in cases 
strongly appeaMi^ for Judgment of restitution, as In cases of perverelon of 
school fuûds and of guardlans and the Uke, there Is often great danger of 
forgettlng that there Is virtue and truth in the maxim that "hard cases are 
the qulcksands of the law." In Central Nat Bank v. Connecticut Mut. Life 
Ins. Co., lOi U. S. 55, 26 L. Ed. 693, the United States suprême court quotas 
wlth approvàl the lëadlng Bngllsh case of Knatchbull v. Hallett (In re Hallett's 
Estate) 13 Oh. Dlv. 696, In vwhlch the master of the rolls states the "modem 
doctrine of equlty" to be that the beneflélal owner of trust funds is entitled 
to their proceeds, provlded only he can Identlfy them, and If, by reason of 
the mlngUng of the trust money wlth that of the trustée, the means of 
Identlfieatlon f ails, the cestuî que trust Is entltled to a charge upon the net 
invéstment, "to the extent of the trust money traceable Into It." This rule 
modifies the old dlctum of liord EUenborough, that the fund could not be 
foUoteéd -when It had been tumed into money and confounded In a gênerai 
mass of the same description, slnce "money has no earmarks." The modern 
doctrine of equlty, then, as I understand It Is that when trust funds are 
indlstlngulshably mlngled by the trustée wlth other moneys, and the min- 
gled funds, or part of them, corne Into the hands of the assignée, the court 
wlU présume, In the absence of évidence to the contrary, that the trust fund 
is contalned In the mlngled inass, and grant restitution; but If the trust 
funds were used by the trustée in payment of his debts, or otherwise 
squàndered, and dld not come into the hands of the assignée, the owner will 
not be entltled to payment either out of any cash whlch may hâve come 
into the hands of the assignée, or out of other assets in his hands in préfér- 
ence to other credltors, and the burden of proof is on the owner of the 
trust fund to trace his property Into the estate in the hands of the assignée. 
Beacb, Trusts, 1629, 1631; Thls burden, the clalmants In the case at the 
bat hâve falled to sustaln, and the pétition should therefore be denled. 

Iiihave assumed, for the sake of the argument, that clalmants hâve estab- 
lished that they suffered a loss of some $7,000 through the appropriation by 
Marsh Bros, of Certain seeurltles. It appears as a fact that they stlU hold 
the notes deposlted as collatéral securlty for the $8,000 note, and the 
amount of their loss, If àny, Is not flxed by the évidence presented. I hâve 
not, however, deemed It necessary to conslder that question or others ralsed 
upon the brlef for the trustée, for the reason that In my vlew of the law, 
dalmants would not be entitled to recover, even If ail thèse questions were 
resolved in their favor. An order may be drawn denying each of the péti- 
tions. 

Canfield & Judson, for trustée. 
J. C. Chamberlain, for petitioners. 

PIvATT, District Judge. I hâve carefully examined the certificate 
of John W. Banks, référée, in the above case. After setting forth in 
its earlier paragraphs a history of the business dealings in accordance 
with which the bankrupts had borrowed large sums of money from the 
petitioners, and, to seçure their notes given therefor, had assigned to 
the petitioners a large number of mortgages as collaterals, and had 
from time to time taken up certain collaterals and substituted other 
collaterals instead, sometimes with permission of the petitioners and 
sometimes without such permission, the référée goes on, in paragraph 
20 et seq., as follows : 

"The petitioners causeft àll of sald assignments to be recorded in the 
land records of Brldgepoft on^ the 26th day of December, 1000, and were 
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prompted to record the same because It came to the^r knowledge tbat said 
Marsh Bros, were in embarrassed circumstances. 

"The estate of tlie said bankrupts that went Into the possession of the 
trustée consisted of miseellaneous items of Personal property and numerous 
equities in real estate in said Brldgeport. Said trustée derived from sales 
of equities of rédemption the snm of $303, and the interest of said banlî- 
nipts in the equities still undisposed is of inconslderable, if any, value. Said 
trustée had derived from ail of the Personal estate of the said bankrupts the 
sum of $6,447.16. The clalms against said estate as proved amount to $32,- 
830.92, of whieh $2,583.09 are for wages due employés of the bankrupts, and 
of whlch last-mentioned sum about $2,583.09 are preferred claims. 

"No évidence was offered to show that the estate in the hands of said 
trustée had been enhanced in value by said sums preViously realized by said 
Marsh Bros., or C. B. Marsh, from the releases of said mortgages or sales 
of said properties in respect to which said wrongful appropriations are 
clalmed to arlse, nor what disposition was made of said sums realized from 
said mortgages or sales, and no connection was traced or shown between 
said sums so realized and the ownership of the property tbat passed Into the 
possession of said trustée. 

"I flnd that the petltloners had knowledge that said Marsh Bros, were 
wlthdrawing and releasing mortgages held by them as collatéral securlty as 
aforesaid, and that said asslgnments were not recorded to facUltate thls 
mode of doing business, and that the wrong commltted by Marsh Bros, con- 
sisted only In the releases In question having been made without substltutlng 
other mortgages In their place, as it was understood by the parties from 
their uniform course of dealing would be done. 

"The petltloners clalmed that the burden of proof lay upon the trustée In 
bankruptcy to show that the bankrupt estate In hls hands was not en- 
hanced by the sums of money which came into the possession of Marsli 
Bros., as the proceeds of the sale of thèse properties, and clalmed to hâve 
proven that the estate In the hands of the trustée was increased by that 
amount 

"The court overruled the claim of petltloners, but held and ruled that 
the burden of proof was upon the petltloners to trace the proceeds into the 
estate coming into the hands of the trustée, and that thls they had falled to 
do; and the said question Is certlfled to the judge for hls opinion thereon." 

In stating my opinion upon the point of law at issue it would be an 
unnecessary task to attempt any improvement upon the comprehensive, 
closely reasoned and logical analysis contained in the mémorandum 
filed by the référée December i8, 1901. The matter has been argued 
before me exhaustively and ably by counsel. I hâve given thorough 
attention to ail the points which they hâve presented, hâve examined 
the cases to which they refer me, and hâve noticed the care with which 
the référée has discussed them. I fully agrée with him, and offer here- 
with his mémorandum as containing a very complète statement of the 
opinion at which I hâve arrived from my o\vn investigation, and many 
of the reasons which hâve led me to my conclusions. The exceptions 
to the report of the référée as to matters contained in paragraphs 5 and 
23 are overruled. 

My reason for this ruling is twofold: (i) In the décision of ques- 
tions of controverted fact I must dépend upon the conclusions arrived 
at by the référée. He has every opportunity for arriving at the truth. 
(2) In this particular case I hâve been at great pains to examine the 
testimony which was taken down at the time of hearing and has been 
forwarded to me, and I am bound to say that I concur most heartily 
with the référée in his conclusions. 

The décision of the référée is sustained. 
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LA ESCOESSO. 
(District Court, D. New Jersey. May 26, 1902.) 

L TnO AWD TOW-^INKINO 0»: TUG BT CaPSIZING OP ToW — lUFBOFEB Baixast- 
INS. 

A barfe in ballast, -whlle being towed by two tugs, capsized, sinking 
one of the tugs. The weather was no worse than should bave been an- 
tîelpated at the eeason. , Beld, on évidence showing the tugs to hâve 
been without fault, and that the accident was due to the f allure of the 
b^rk to provide herself with sufficient and proper ballast, that she was 
liable for the in jury to the tug. 

In Admiralty. Suit against tow to recover for injury to tug. 

Lipsly Rowe, for libelant. 

Wing, Putnam & Burlingham, for clainiant. 

KIRKPATRICK, District Judge. The Escoesso, while being 
towed by the libelant's tugs from the Erie Basin towards the Arthur 
Kills, capsîzed in a squall pî wind. In so doing she caused the tug 
which was fastened to hçr port side to sink, and it is for this damage 
that the libel is filed. The Escoesso filed a libel in the Southern dis- 
trict of New York for the damages which she sustained by the over- 
turning, alleging négligence on the part of the tug. The matter was 
heard by Judge Brown, and he, after due considération of the évidence, 
decided that the tug was faultless. The W. J. McCaldin (D. C.) 
35 Fed. 330. In this finding I concur. A considération of the évi- 
dence shows that the bark was in ballast, and, in order to render her 
more steady, the master ordered logs, supposed to be équivalent to 
150 tons of interior ballast, placed alongside the ship to serve instead. 
At the commencement of the trip the wind was not very strong, but 
increased as they progressed, and when near the kills the bark was 
struck by a sudden squall and capsized. This was due, no doubt, to 
the insufficiency of the ballast with which the bark had supplied her- 
self. The squall does not appear from the évidence to hâve been such 
a one as, considering the season of the year, and the character of the 
weather at starting, might not hâve been expected, and certainly not 
such a one as, under the circumstances, it was not the duty of the 
bark to hâve guarded against. It was the duty of the bark to provide 
itself with sufficient ballast for the voyage, and with that sufficiency 
the tugs had nothing whatever to do. They had a right to présume 
that the bark was seaworthy, and, if there had been any real appréhen- 
sion by the master of the bark of the sufficiency of the ballast, he 
oughtj as Judge Brown says, "to hâve called the subject specifîcally 
to the attention of the tug captain, which he did not do." The tugs 
haye been adjudged; in a suit between thèse parties, to hâve been with- 
out fault, and the claimant is estopped from setting up that défense in 
this suit. Regardirig the tugs as blameless, the injuries sustained by 
the tugs must be attributed to the négligence of the bark in not pro- 
vîdîiig sufficient ballast. In conséquence of this fault, she must be 
héld answerable. 

Decree should be for libel^t. 
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In re TONTINE SURETT CO. OF NEW JBBSBÎ. 
(District Court, D. New Jersey. May 26, 1902.) 

1. Bankruptct—Cobpokations— Trading or Mercantilb Pcrbuits. 

A corporation is not subject to proceedings In involuntary bankruptcy, 
under Bankr. Act 1898, § 4b, as one engaged principally in trading or 
mercantile pursuits, because autliorized to engage in such pursuits by 
its charter, when it bas never in fact been so engaged. 

2, Same. 

To be a trader or to engage in a mercantile pursult within the 
meaning o£ Bankr. Act 1898, § 4b, a corporation must both buy and sell; 
and a company authorlzed by its charter to deal in diamonds, and 
which entered into contracts by which it agreed to deliver a diamond to 
the holder, at his option, on his i>ayment of a certain sum in installments, 
but which never qualifled itself to perform on its part, and never pur- 
chased, owned, or delivered a diamond, Is not engaged in trading or 
mercantile pursuits, so as to be subject to proceedings in involuntary 
bankruptcy. 

In Bankruptcy. On pétition in involuntary bankruptcy. 

Hunt, Hill & Betts, for petitioners. • 
Raymond Dawson, for respondent. 

KIRKPATRICK, District Judge. A pétition has been filed in 
this court, by a sufficient number of persons, praying that the Tontine 
Surety Company of New Jersey be adjudged a bankrupt; alleging 
that within four months prior thereto the corporation had committed 
an act of bankruptcy by making a gênerai assignment for the bene- 
iit of its creditors, under the insolvent laws of the state of New Jer- 
sey. Certain creditors hâve answered the pétition, objecting to such 
adjudication upon the ground, among others, that the said company 
is not engaged principally in trading and mercantile pursuits, as re- 
quired by section 4, subd. "b," Act 1898. 

For the purpose of avoiding the necessity of a trial upon the issues 
of fact presented by the pleadings, the parties, by their respective at- 
torneys, hâve consented and agreed on a statement of facts, the truth 
of which each admits, to wit: First, that the Tontine Surety Com- 
pany of New Jersey was formed under the gênerai corporation act 
of New Jersey, with powers contained in its certificate of incorpora- 
tion, and that said company on July 19, 1901, made a gênerai as- 
signment for the benefit of its creditors, which assignment was re- 
corded in the office of the register of Hudson county, N. J., on the 
27th day of July, 1901 ; second, that the business of the said Tontine 
Surety Company was transacted under and pursuant to contracts is- 
sued by it, a copy of which contract is annexed to the said stipula- 
tion, which is admitted in its entirety on the question at issue, — as to 
whether or not such company is such a corporation as may be ad- 
judged a bankrupt. It is also admitted that the said company never 
did, in fact, buy, own, or deliver diamonds or merchandise of any 
kind whatever. An inspection of the prospectus of the company, an- 
nexed to and made part of the stipulation, shows that the company 

If 1. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 0. O. A. 4. 
116F.--26 
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tendered itself as being willing to write a mercantile contract which 
would entitle the holdef thereof té buy a diamond for $icxd, to be 
paid for in 80 weekly installments, of $1.25 each, subject to certain 
conditions set forth in the contract, and stipulate that after the pay- 
ment of éâid 80 installments the buy er shdl hâve thé option either 
to take the diamond, or to receive $120 in cash. But as appears in 
the stipulation, the company itself never took any steps to qualify 
itself to fulfill its part of the contract, and never purchased, owned, 
or delivered a diamond of any kind ; nor did it hâve an existence for 
a sufficient length of time to entitle any one to receive the cash value, 
according to the contract, for the money paid into its treasury. In 
the case ôf In re New York &. W. Water Co. (D. C.) 98 Fed. 711, 
Judge Brpwn was called upon to interpret the section of the statute 
which is now before this court; and he there held that, notwithstand- 
ing the fact that by its charter the corporation sought to be adjudged 
a bankrupt had the authority to engage in a business which would 
bring it within the tenus of the statute, yet, unless it had in fact so 
engaged in business, the court was without jurisdiction. In discuss- 
ing the question as to what corporations were within the purview of 
the law, Judge Brown cites many définitions laid down by the lead- 
ing lexicographers, and concludes that by the weight of authority the 
proper description of the business of a trader includes both buying 
and selling either goods or merchandise which are ordinarily the sub- 
ject of traiîîc, and that by "mercantile pursuits" is meant the buying 
and selling of goods or merchandise, or "dealing in the purchase and 
sale of commodities," and that, too, hot occasionally or incidentally, 
but habitually, as a business. It is apparent that it was the intention 
of congressi to exempt from the provisions of the. bankrupt act ail 
corporations save those whose principal business was that included 
within the exemption ; in other words, ail corporations whose principal 
business was not that of the ordînary trader, or natural persons en- 
gaged in mercantile pursuits. I am of the opinion that this company 
is not within the prçvisions of the bankrupt act; for, whatever may 
be its powers under its charter, it is admitted by the stipulation that 
it never did, in fact, buy, own, or deliver merchandise of any kind. 
As has been said before, to be a trader or to be engaged in a mer- 
cantile pursuit, one must both buy and sell. 
For this reason, then, the pétition should be dismissed. 



In re EOSËÎ^BERG (two cases). 

(District Court, B. Du Pennsylvanla. June 10, 1S02.) 

Nos. 358, 697. 

Bahkkuptoï— Hbahins bbfobb Refbkek. 

Where a proceeding before a référée instituted by a trustée In bank- 

' ruptcy against a thlr^ pâ"Son to détermine tlie ownership of property 
was dismissed by tbé colirt for want of jurisdiction, the entire pro- 
ceedlngs necessarlly became null, including the flndings of the référée 
and the taking of évidence by him; and he eould not thei-eafter, in & 
new proceeding, base a détermination of the same issues on the findings 
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made In the prier proceeding, or consîder the évidence taken therein, 
unless by stipulation of the parties. 

3. SaMK — J0BISDICTION OF COUBT OF BaNKRUPTCT — CONTBOVKBST BETWBEN 

Trustées. 

A court of bankruptcy bas jurlsdietion to détermine a controversy as 
to ttie ownerstiip of property between tlie trustées of two différent 
estâtes, botb of whicli are being administered by such court 

In Bankruptcy. On certificate from référée. 

Geo. B. Johnson and Arthur B. Huey, for trustée of Emanuel 
Rosenberg. 

John Weaver and Greenwald & Mayer. for trustée and creditors of 
Philip Rosenberg. 

J. B. McPHERSON, District Judge. I regret very much that 
this protracted litigation cannot now b& ended, but it is so clear to my 
mind that the central question in dispute has not yet been decided 
that I hâve no option except to send the case back to the référée. 
A brief statement of the facts will, I think, make the situation plain : 

In November, 1899, Emanuel Rosenberg was adjudicated a bank- 
rupt. In the following February a controversy arose concerning some 
Personal property, the ownership of which was claimed by Philip 
Rosenberg, the bankrupt's brother, and by Emanuel Rosenberg's 
trustée. Owing to the business relations that had existed between the 
brothers, it was difficult to décide whether the possession of the 
property had been in Emanuel as an individual, or as the mère agent 
of Philip. The controversy was sent to the référée for a hearing, 
Philip expressly consenting to this order. The report of the réf- 
érée fînding the property to hâve been Emanuel's was set aside by the 
court in September, 1900, in the following opinion: 

"I hâve considered the évidence taken by the référée in this controversy, 
but as the case must be decided on the question of jurlsdietion, and as the 
litigation is to be transferred to another tribunal, it would not be proper 
to express my opinion on the facts. 

"Since the décision last May by the suprême court of the United States 
in Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1001, 44 L. Ed. 1175, it is 
clear that the district court can only acquire Jurlsdietion of a proceeding 
such as this by consent of the proper défendants. Such consent was not 
given by some of the necessary défendants, although the eounsel for Philip 
Rosenberg did agrée at bar that the référée might détermine the question 
of title to the goods sold at the sheriff's sale; and therefore the proceedings 
before the référée must be set aside, and the pétition of the trustée must be 
dismissed. It is accordingly so ordered." 

Shortly afterwards Philip, also, was adjudicated a bankrupt, and 
a trustée was duly appointed. In November, 1900, the two trustées 
joined in a pétition to the référée asking for an order to sell the 
property at private sale, and for leave to deposit the proceeds in 
bank to the joint crédit of the trustées, "subject to such claims 
against the proceeds of sale as might otherwise hâve been made 
against said goods." The sale was made, and the balance of the 
purchase money, after deducting certain expenses, has been duly 
deposited in bank. Thereupon Emanuel's trustée petitioned the réf- 
érée to distribute the proceeds as if the property had belonged to 
Emanuel, and in spite of the déniai of such ownership by the trustée 



404 116 FEDERAL REPORTER. 

of Philip the référée determined that question in favor of Emamtel, 
without takirig any further testimony upon the subject. This, it 
seems to me, was a mistake. When the former proceedings before 
the référée were set aside in September, 1900, for want of jurisdiction, 
the findings of the référée necessarily fell with it. The whole pro- 
ceeding was declared to be invalid; and this included the taking of 
testimony, and whatever else was done upon the pétition of February 
5th. The question raised now by Phihp — that the district court had 
no jurisdiction to détermine the ownership of the fund, but that 
the controversy can only be decided by the court of common pleas of 
Chester county, where the property was situated — was rightly dis- 
posed of by the référée. Even if Philip had not originally assented to 
the jurisdiction of the district court, he himself has since been ad- 
judicated a bankrupt; and the right to détermine the ownership of 
the fund, and to distribute ifr to one set of creditors or the other, 
is necessarily vested in this court. But it is necessary, also, that 
the référée shall, in the first instance, détermine the essential question 
of fact ; To whom did the property belong which produced the fund ? 
Unless the parties consent that the testimony previously taken may 
be considered by the référée in the détermination of this question, it 
will be necessary, irksome as the task may be, to hâve this question 
heârd and determined anew. 

The conclusions of the référée contained in the report fîled in 
April, 1902, are accordingly set aside, and the dispute is recommitted 
to him, with instructions to hear and détermine it in accordance with 
this opinion. 



In re JOSEÛPHSON. 

(District Court, W. D. Gewgla, S. D. May 27, 1902.) 

1. Bankhdptcy^Libns— Unrbcordbd Chattel Mortgagks. 

It Is the settled law of Georgla that recordlng is not essential to the 
validity of a chattel mortgage, and under such rule, which will be rec- 
ognized by courts of bankruptcy sitting wlthin the state, chattel mort- 
gages glven to a bank to secure présent loans, made by the bank in good 
faith and without knowledge of the borrower's insolvency, although un- 
recoFded, create valld liens, and entitle the bank to preferential payment 
from the proceeds of the mortgaged property subsequently sold by the 
debtor's trustée in bankruptcyjj where the withholdlng of the mortgagea 
from record was not for any fraudulent purpose, nor pursuant to any 
agreement between the parties. 

In Bankruptcy. On exceptions of trustées to findings of référée 
allowing daim of Exchange Bank of Maçon, Ga. 

F. C. Poster and C. Henry Cohen, for trustées. 
A. L. Miller, for Exchange Bank of Maçon. 

SPEER, District Judge (orally). This is a contest between equities. 
The Exchange Bank, engaged in thè banking business in this city, has 
loahed Simon Josephson sums of money at varions times, and taken 
promissory notes and mortgages on his stock of goods therefor. 

T 1. See Bankruptcy, vol. 6, Cent Dig. g 276. 
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Claflin & Co. and other gênerai creditors sold Simon Josephson goods. 
Neither the debt due on the mortgages nor the debts due for the 
goods hâve been paid. Simon Josephson bas become a bankrupt, 
and his assets are in process of administration in bankruptcy. The 
fund in court is largely claimed by the Exchange Bank because of 
the mortgages which it holds as security. The référée bas allowed this 
claim, and the gênerai creditors, of whom Claflin may be considered 
as a type, hâve excepted to the décision of the référée, and brought 
it up for review. 

Now, thèse mortgages of the Exchange Bank were not recorded, 
and that is the gravamen of the complaint of the excepting creditors. 
It is not contended that there was any actual agreement to withhold 
thèse mortgages from record. It cannot be contended, I think, suc- 
cessfully, from the record that the Exchange Bank or its responsible 
officers knew that Simon Josephson was insolvent at the time thèse 
mortgages were executed. It appears from the record that they were 
executed to secure debts for money loaned in the usual course of busi- 
ness of the bank, and they were ail executed in considération of a prés- 
ent advance from the bank to Josephson, which went into his busmess. 
It is said, however, that even in the absence of knowledge of insolvency 
of Josephson on the part of the officers of the bank, and in the ab- 
sence of any agreement to keep thèse mortgages from record, and in 
the absence of any purpose to hinder, delay, or defraud creditors, the 
mortgages are nevertheless void, and that the debt which they were 
intended to secure must be treated as an unsecured debt, and that 
the Exchange Bank must stand upon the footing of the gênerai' 
creditors. 

Now, it is conceded by both of the learned counsel for the trustées 
who take this position that record is not essential in Georgia to the 
validity of the mortgage. This has besides been repeatedly held by 
the suprême court, and may be regarded as settled law in this state. 

The suprême court of the United States in Etheridge v. Sperry, 
139 U. S. 276, 277, II Sup. Ct. 56g, 35 L. Ed. 176, déclares as fol- 
lows : 

"Whlle chattel mortgages are Instruments of gênerai use, each state has 
a right to détermine for itself iinder what cireumstances they may be ex- 
ecuted, the extent of the rights conferred thereby, and the conditions of their 
validity. They are instruments for the transfer of property, and the rules 
concernlng the transfer of property are primarily, at least, a matter of state 
régulation. We are aware that there is a great dlversity of rulings on this 
question in the courts of the several states, but, whatever may be our In- 
dividual views as to what the law ought to be in respect thereto, there is so 
much of a local nature entering into chattel mortgages that this court will 
accept the settled law of each state as décisive in respect to any case arising 
therein." 

Then it follows that the settled law of the state is for the purpose of 
this décision the settled law to be enforced by the United States 
court. There can be no doubt as to the inexorable character of that 
rule, whatever we may think about the effect of "pocket mortgages," 
whether injurious or otherwise, and that is a debatable question. 
Unquestionably we are bound by the construction of the highest ap- 
pellate court of the state as to ail the cireumstances relating to them. 
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uniess the bankrupt act, by plain and unequivocal terms, has fixed a 
différent construction upon such liens atid a différent rule for the 
détermination of their priority. It is quite clear that no court of the 
United States would be justified in concluding that congress iiitended 
to change with radical purpose the property laws of a state uniess 
that purpose can be gathered from explicit and unequivocal terms 
of the act of congress. An exceedingly ingenious and forcible argu- 
ment is based upon the act of 1898, from which it is plausibly con- 
tended that congress did hâve the purpose of destroying the effect 
of an unrecorded mortgage, and of arraying the liens against the 
estate of the bankrupt in accordance with a definite plan of the act, 
and not in accordance with the settled law of the state. But that ar- 
gument, strong and persuasive as it is, is not to be regarded as con- 
troUing when contrasted with the benign rule of construction above 
mentioned, namely, that congress will not be deemed to annul state 
law without explicit enactment to that effect. It would be a very 
singular thing for congress, in view ofthe scope of its duties under 
the constitution, to déclare that a mortgage which the state law and 
the décisions of the suprême court held did not require record must be 
recorded in order to share in the distribution of the estate of a citizen 
of Georgia. I myself am not able to discover that purpose in the 
act, and I think, therefore, that we are bound by the décisions of the 
suprême èomrt of the state. 

My conclusion upon this controversy would hâve been différent 
had there been discovered in this évidence any fraudulent purpose, 
or any agreement of a secret character, by which it was intended that 
the gênerai creditors should be prejudiced by the exécution of this 
mortgage; but, as I hâve said, no such purpose appears. It is, how- 
ever, said that this rule of Georgia with relation to unrecorded mort- 
gages enables a debtor in failing circumstances to obtain crédit which 
îs unfounded, and therefore injurious to persons giving it. This may 
be true in certain cases, but the remedy for this, if it be a mischief, 
is not with the courts. Said the suprême court in Sawyer v. Turpin, 
91 U. S. 121, 23 L. Ed. 237: 

"If It be saia fallure to put It on record enabled the debtor to malntaln a 
crédit which he ought not to hâve enjoyed, the answer Is that the bankrupt 
act -was not Intended to preivent false crédits. Its purpose Is ratable dis- 
tribution." 

This bank lending this money parted with large sums in the due 
course of its business, and non constat but that this money, or a large 
portion of it, went directly to the discharge of debts of thèse cred- 
itors, or other debts of creditors now before the court. They dealt 
with full knowledge of the law of Georgia. They are presumed to 
be aware of the rule in this state with regard to the création and 
registration of liens, and it would hâve been easily compétent for 
Claflin & Co., by demanding a mortgage, and by recording it, to hâve 
outfaced the bank, and to hâve applied to their own claim the fund 
which is now before the court, and which the court thinks must go 
to the bank's ciaims. They, took a certain commercial risk in selling 
thèse goods; the bank took certain commercial risk in lending this 
money. The law of the state, under the facts, favors the bank. In- 
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deed, if this were an open question, in àccordance with the décision of 
the suprême court of the United States in Etheridge v, Sperry, supra, 
it might with much force be urged that we could not be blind to the 
fact that the "tendency of this commercial âge is towards increased 
facilities in the transfer of property, and to uphold such transfers so 
far as they are made in good faith." It also may be said that if con- 
gress should, by sweeping enactments, déclare that every lien, by 
means of which the commercial and agricultural people in many states 
of the Union obtain crédit, should necessarily be placed upon record, 
in view of their slender means it would practically destroy their ca- 
pacity to take part either in commerce or in manufacture or to carry 
on their agricultural opérations successfully. This is true particu- 
larly of the Southern states. The législature of each state clearly un- 
derstands the necessity of its own people. The législature has the right 
to détermine whether it is best to hâve thèse liens recorded. In this 
state the législature has failed to require their record, and the suprême 
court has upheld the law. That being true, in the absence of any 
évidence of fraudulent agreement on the part of the bank, and in 
the absence of any knowledge on the part of the bank that it knew 
of the insolvency of Josephson, and in the présence of the fact that 
the bank gave a full présent considération, according to the course 
of trade, for the debt, and secured it in the usual manner with a mort- 
gage, we think the bank entitled to its préférence, and that the judg- 
ment of the référée should be affirmed. 



BENNER V. liANE. 

(Circuit Court, N. D. lowa, W. D. June SO, 1902.) 

1. Public Lands— Unearned Railroad Grants — Contests bktwebn I'rivatb 
Claimants. 

It was the purpose of congress by Act March 3, 1887 (24 Stat. 556), 
and subséquent acts relating to the adjustment of unearned rallroad 
land grants, and providing for the protection of bona fide purchasers from 
the grantees, to deal liberally with such purchasers so far as the tech- 
nical rights of the United States on the forfelture of the grants was 
eoncerned; but it was not the législative Intent to déclare by such acts 
that purchasers from the def aultlng companles of unearned lands should 
be favoted over other good-faith claimants, without regard to the ac- 
tual equitles of the parties, and a contest between such claimants is to 
be determined according to the established and recognized rules of 
equity and public policy. 

8, SaME— HOMBSTBAD SeTTLEMENT ON UUBAKNED LANDS— GOOD FAITH. 

The good faith of a homestead settler is not impeached by the fact 
that the land when he settled upon It was within the llmits of a rall- 
road grant, under which it had been withdrawn from market, where 
he had knowledge that the terms of the grant had not been complied 
with, nor the land earned thereunder, and good reason to belleve that 
it would be restored to the public domain, as It In fact was. 

8. SaME — StlPBRlORITT OP EqUITIES. 

The right of a bona fide homestead settler upon public land, which, 
while within the limits of a railroad grant, was never earned nor pat- 
ented thereunder, and to which the company and the state had for- 
feited their rights under the terms of the grant many years prior to his 
settlement, to make entry of such land under the homestead law upon 
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Its restoratton to the public domain, Is superlor to the rîght and eaulty 
of one clalming the land under a contract of purchase from the rail- 
road Company entered Into for spéculative purposes, after the land had 
been improved by the settler, and whlle he was residing thereon witU 
his f amily, of which f acts the purchaser had actual knowledge. 
4 Samb— Preperenok to Bona Fidk Pdrchasehs— Construction of Act. 

To entltle a purchaser of lands from a railroad company to a préfér- 
ence under the provisions of section 5, Act March 3, 1887 (24 Stat 555), 
it must api)ear that at the date of the sale to him by the company the 
tltlé to thé land purchased had been conveyed by the United States to 
the company or to some one for Its use and benefit. A conveyanee by 
the United States of lands to a state as trustée, to be held to ascertain 
whether they will be eamed by the company, Is not a conveyanee to 
the company or for Its Use, wlthin the meanlng of such section. 

B. BaMB— BONA PlDB PURCHASKR. 

Under the provisions of Act March 3, 1887 (24 Stat. 556), confirmlng 
the titles of bona flde purchasers of lands from a grantee railroad com- 
pany whose title failed, or permltting such purchaser to enter the lands 
where the company had no tltle, a purchaser of unearned lands which 
hâve not been conveyed to the company, and which it has long since 
forfelted the right to earn, is not a bona flde purchaser as against one 
who is at the time in the actual occupancy of such lands as a home- 
stcad claimant, and of whose occupancy he has actual knowledge. 

In Equity. Suit to set aside patent to certain real estate and to 
quiet title in complainant. 
M. B. Davis and King & Stearns, for complainant. 
W. P. Jewett and M. H. Allen, for défendant. 

SHIRAS, District Judge. This case is brought to settle the con- 
flicting claims of the plaintiflf and défendant to the ownership of the 
Southwest quarter of section 5, township 95, range 42 W., of 5th P. 
M., situated in O'Brien county, lowa, which lands were within the 
limits of thegrant made by congress to the state of lowa under date 
of May 12, 1864, of certain lands to aid in the construction of a Une 
of railway from the Minnesota state line to the city of Sioux City, 
lowa, and the case is one of the class which is described in the opinion 
given by this court in Manley v. Tow, iio Fed. 241, to which référ- 
ence may be made for a more fui! statement of the history of the title 
to the lands which fall within the category of those which, although 
within the limits of the grant named in the act of congress of 1864, 
were never conveyed to the Sioux City & St. Paul Railroad Company 
by the state of lowa, for the reason that the railway company never 
completed the line of railroad beyond the town of Le Mars, lowa, 
and which, by the ruling and décision of the suprême court in the case 
of Sioux City & St. P. R. Co. v. U. S., 159 U. S. 349, 16 Sup. Ct. 
17, 40 L. Ed. 177, were declared to be unearned lands, and which, 
by the terms of the act of 1864, reverted to the United States. It 
having been decided in that case that the lands in dispute, with others, 
had not been earned by the railroad company, but had reverted to 
the United States, the commissionér of the gênerai land office, by 
a letter dated November 18, 1895, addressed to the officers of the 
local land office at Des Moines, notified them that thèse lands were 
subject to disposai by the land department, and directed notice thereof 
to be given, naming a day when entries of the land might be made, 
and claimants could présent their claims for hearing and adjustment. 
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Pursuant to this notice, the complainant appeared before the land 
office at Des Moines, and made proof to the efïect that in March, 
1884, he was a citizen of the United States, and qualified to make an 
entry of land under the homestead laws of the United States, and that 
he had then duly tendered to the proper officers at Des Moines, lowa, 
a homestead application for the land in dispute, with the money to 
pay the légal and necessary fées, but which application was refused 
by the officers to whom it was tendered, and at that time, to wit, 
March lo, 1896, the complainant again tendered his homestead ap- 
plication, with the légal fées, and averring that since the date of his 
original entry upon the land he had continued in possession thereof, 
residing thereon, and cultivating the premises as liis home. At this 
hearing the défendant, H. C. Lane, appeared and asserted a claim 
to the land as the assignée and owner of a written contract of sale 
and purchase executed under date of October 13, 1888, between the 
Sioux City & St. Paul Railroad Company and one Edward C. Brown 
of the land in question. The contest thus initiated over the right to 
the land was set down for hearing before the register and receiver 
at Des Moines on June 12, 1896, and the contestants were heard, and 
on April 6, 1897, a décision awarding the land to the complainant 
under his homestead entry and claim was made, and on appeal to the 
commissioner of the gênerai land office this décision was affirmed, 
but on a further appeal to the secretary of the interior this décision 
was reversed, the land being awarded to the défendant H. C. Lane, 
and a patent therefor dated April 9, 1901, was in due time issued to 
the défendant. The conclusion of the secretary of the interior was 
based upon the construction placed by him upon the provisions of the 
act of congress of March 3, 1887, and found in the opinion filed by 
the secretary in the case of Tow v. Manley under date of February 
16, 1900 (29 Land Dec. Dep. Int. 504). The facts upon which the 
décision of the secretary of the interior was based are recited in the 
opinion of the commissioner of the gênerai land office, as foUows : 

"The testlmony Is to the effeet that E. 0. Brown purchased this land un- 
der contract from the Sioux City & St. Paul Railroad Company October 13, 
1888, and assigned his contract November 13, 1888, to H. C. Lane, the prés- 
ent claimant; that neither of the parties ever took possession ot the land 
or made any Improvements upon it; that he pald In ail $645.40 on the pur- 
chase; that he had the hearsay knowledge of others respectlng the company's 
title to the land; that he did not inquire when purchasing as to who, if any 
one, was livlng on the land; says that Knepper, through -whom the purchase 
was made, may hâve told him that Benner was living on It and might buy 
it; présumes he did so tell him; that Benner settled on the land In March, 
1884, built a house, barn, and sheds, and broke a part of the tract, and has 
resided on it continuously slnce that time; that in February, 1884, he made 
a homestead application for the tract, which was rejected and returned to 
him; that he has now 133 acres in cultivation, which, with his other im- 
provements, are worth $1,300 or $1,400; and that he Is residing on the land 
with his family." 

In the opinion filed by the secretary of the interior, in the form 
of a communication addressed to the commissioner of the gênerai 
land office, it is said: 

"The record, history, and the facts in the case are substantially as stated 
by your office, and will not be recited hère." 
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Construing the provisions of section 4 of the act of March 3, 1887 
(24 Stat. 557), as applicable to the facts recited in the opinion of the 
commisBioner, the secretary held that by the proper construction 
of thàt act the rights and equities of the défendant, Lane, based upon 
the purchase from the railroad company, were superior to those of 
the complainant, Benner, and directed the issuance of the patent to 
him. 

The question presented for the considération of the court is whether 
the secretary rightly construed the provisions of the act of 1887 in 
thus preferring the equitieis of the purchaser over the pre-existing 
equities of the homesteader. 

In the opinion given by this court in Manley v. Tow, iio Fed. 241, 
when that case was submitted on derourrer, it was held that the 
rights intended to be conferred upon purchasers from railway com- 
panies by the provisions of section 4 of the act of 1887 were to be 
limited to the persons who had purchased unearned lands before 
the date of the act, and that it should not be so construed as to confer 
the right to purchase such unearned lands after the date when con- 
gress had undertaken, by the adoption of that act, to enforce the for- 
feiture of the unearned lands and to secure their reversion to the 
United States. Since the rendition of the opinion in Manley v. Tow, 
the suprême court in the case of U. S. v. Southern Pac. R. Co., 22 
Sup. Ct. 285, 46 L. Ed. 425, has given a construction to the acts of 
February 12, 1887, and March 2, 1896, and holds that section 4 of 
the act of 1887 is not to be restricted to purchases made before the 
adoption of that act, but will include transactions had before the final 
adjustment of the particular grànt under the gênerai provisions of the 
act. In the opinion filed in the cited case it is expressly stated that 
the question decided was one wholly between the government and the 
purchaser from the railway company, as no third party was claiming 
title thereto, and the court cites its prior décision in the case of 
Winona & St. P. R. Co. v. U. S., 165 U. S. 483, 17 Sup. Ct. 381, 41 
L. Ed. 798, as a correct construction of the statute. In that case it 
was said: 

"It 1b essentlal to the protection of thèse statutes that the party purchaslng 
from the railroad company bas no notice by any fact subséquent to and 
independent o£ the certification or patent of any defect in tltle. Such a 
purchaser cannot claim to be one in good faith If he has notice of facts out- 
side the records of the land department dlscloslng a prior right. The pro- 
tection goes only to matters anterlor to the certification and patent. The 
statute was not Intended to eut off the rights of parties contlnuing after the 
certification, and of which at the tlme of his purchase the purchaser had 
notica Only the purely technical daims of the government were waived." 

As I construe thèse rulings of the suprême court in thèse cases, 
the meaning thereof is that in the settlement and readjustment of the 
railroad land grant's, as provided for in the acts of congress under 
considération, it is the législative intent that the government should 
act liberally with ail persons who had in good faith purchased por- 
tions of the unearned lands from the railroad companies, and that 
the absolute or so-called tedinical right of the government to insist 
upon the restoration to the public domain of ail lands not earned 
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by the railway company under the terms of the grant to it would be 
vvaived in favor of good-faith purchasers from the railway company, 
but that it is not the intent of thèse acts to déclare that the equities 
and rights of third parties shall be disregarded in favor of such pur- 
chasers. In other words, when the issue is between individual claim- 
ants it was not the législative intent to déclare that purchasers from 
the defaulting railway companies of unearned lands should be favored 
over other good-faith claimants without regard being paid to the 
actual equities of such parties, but, on the contrary, in each case the 
respective rights of such contesting claimants should be settled accord- 
ing to well established and recognized rules of equity and public policy. 

What, then, were the respective rights and equities of thèse claim- 
ants when their daims to the land were submitted to the land depart- 
ment for détermination? The complainant, Benner, based his claim 
upon an ofïered homestead entry tendered to the proper local land 
ofifice in February, 1884, followed by open, actual, and continued pos- 
session by claimant from that date, with cultivation of the land, the 
érection of homestead buildings, and the occupancy thereof by the 
claimant and his family, with a renewal of his homestead entry after 
the land department had declared the lands to be open to disposai 
by the department. 

But it is said in argument that Benner cannot be deemed to be a 
homesteader in good faith, because at the time he entered upon the 
land it was part of the lands granted to the state of lowa to aid in the 
construction of a line of railway, and therefore Benner can assert 
no right or equity based upon an entry and occupancy made under 
said circumstances. Answering a similar contention advanced in the 
case of Iron Co. v. Cunningham, 155 U. S. 354, i.S Sup. Ct. 103, 39 
L,. Ed. 183, the suprême court said: 

"But It is said by counsel for the company that It was not a bona fide 
homestead claim, because at the tlme the défendant entered upon the land 
he understood that It was a part of a railroad grant. * * * If he did, 
he knew that this railroad grant had been outstanding thirty-two years, that 
the land was to be restored to the govemment if the road was not completed 
withln ten years, and that twenty-two years had passed since the time flxed 
by congress for the completion of the road, and nothing had been done. His 
expectation was (and, under the circumstances, not an unreasonable one) 
that congress would at some near time interfère to remove ail this outstand- 
ing claim. Under those circumstances, and in expectation of such removal, 
he enfers upon the land. Can it be said that this entry and occupation was 
with the view of depriving anybody of title, or that it was, as against the 
company, a wrongful entry? If the construction contended for were ac- 
cepted, it would exclude from the beneflt of the act any settler upon thèse 
lands who knew that the land he entered upon was wlthin a railroad grant. 
But législation respectlng the public lands is to be construed favorably to 
the actual settler, and the construction contended for by the canal company 
seems to us too narrow. If a party entering upon a tract, although he knew 
that it was wlthin the limits of an old railroad grant, did so under the 
honest belief and expectation that the grant, If not technically extinguished 
by lapse of tlme, had remained so long unappropriated by any beneficiary 
that congress would shortly résume it, and in that belief determined to make 
for himself a home thereon, with a view of perfecting his title under the 
land laws of the TJnited States when the forfeiture should be flnally declared, 
it must be held, we think, that he is, wlthin the terms of this confirmatory 
act, a bona fide claimant of a homestead." 
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Under the ruie thus announced, it is clear tliat Eenner's homestead 
claim was one made in good faith, and sustained, as it has been, by 
continued occupancy and cultivation of the land, it was an entry and 
occupancy which, so far as the United States is concerned, would 
entitle him to secure the premises as a home when the land in ques- 
tion was restored to the public domain. The ofEcers of the local 
land office and the commissioner of the gênerai land office held that 
Benner was entitled to the land as a homestead, and the secretary of 
the interior did not hold to the contrary, except in that he held that 
the purchasers from the railway company had the superior right, and 
it is certainly clear that if Lane had not asserted a right to the land, 
based upon his purchase from- the railway company, Benner's right 
under his homestead claim would hâve been recognized and protected. 

Do the facts afiford any foundation for the claim of superiority in 
equity or right on part of the purchaser ? When Benner entered upon 
possession of the land in furtherance of his homestead claim, which 
was in the spring of 1884, the ten years allowed to the railway com- 
pany for the construction of the entire line of railway by the act of 
congress of 1864 had long since expired, as well as the additional 
five years allowed to the state of lowa to secure the completion of 
the road. The railway company had constructed the line to Le Mars, 
but no further, and had ceased ail work of construction in 1872, twelve 
years before Benner made his entry, and the lands upon which he 
entered had never been patented to the company, and laid wholly un- 
occupied. As is said by the suprême court in the Cunningham Case, 
supra: "Can it be said that thas entry and occupation was with the 
view of depriving anybody of title, or that it was, as against the com- 
pany, a wrongful entry?" If the railway company had established 
a right to the land under the terms of the grant, such an entry would 
not be available against it, and Benner made his entry upon the theory 
that the company had failed to eam the land, and that it would re- 
vert to the public domain. As the company has not in fact earned the 
land, and has not established a title thereto under the terms of the 
grant, it has no cause of complaint against Benner for his undertaking 
to create a homestead on the premises. There is no ground for hold- 
ing that as against the Utiited States the entry was wrongful or fraud- 
ulent, and there is none for holding that the entry was in wrong of 
the company, for such entry would only become of value to Benner 
in case the company failed to establish a right to the land under 
the terms of the grant. It is now settled that the company never be- 
came the owner of the land by reason of its failure to complète the 
line of railway to Sioux City, a failure which had happened years 
before Benner made his entry, and therefore when it was made in 
the spring of 1884 it cannot be said that it was not made in good faith, 
or that it was in fraud of the rights of either the United States or of 
the railway company; and certainly it was not in fraud of the rights 
of Lane as a purchaser, for the original contract of sale on part of 
tne railway company, which was assigned to the défendant, Lane, 
was not entered into until in October, 1888, or more than four years 
after Benner had entered upon the land. 
The equity and right asserted by the complainant is based, there- 
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fore, upon a bona fi.de effort to create a homestead on the land under 
the provisions of the homestead laws of the United States, — a purpose 
which has always been regarded with favor hitherto by ail branches of 
the government ; for, as is said in Cléments v. Warner, 24 How. 397, 
16 L. Ed. 695: "The policy of the fédéral government in favor of 
settlers upon public lands has been libéral. It recognizes their su- 
perior equity to become purchasers of a limited extent of land, com- 
prehending their improvements over that of any other person." Clear- 
ly, therefore, Benner has an equity to which due considération must 
be given, and which, under the settled policy of the government, en- 
titles him to hâve the land awarded him as a homestead, unless the 
défendant, Lane, can show either a légal title to the land or a supe- 
rior equity growing out of his connection with the premises. Lane 
is a purchaser under the railroad company, holding a contract for 
the title from that company. The company, however, never acquired 
the title to this land, and therefore L,ane has no better légal title 
than his vendor. 

If the contract of sale had not been made, it is certainly true that 
the company, under the facts, could not successfully assert that it 
had either the record title or a right to the légal title of this land, 
and, therefore, if the company had interposed at the hearing in the 
land office and had endeavored to defeat the right of Benner as a 
homestead occupant, on the ground of a superior title or a superior 
equity, such claim on its part would hâve whoUy failed. So far as 
the légal title is concerned, Lane can show only a contract for sale 
from a vendor who has never become possessed of the record title, 
who has not established an équitable right or title to the land by the 
performance of the terms of the grant from the United States, and 
whose claim to the land has been adjudged to be invaHd by the su- 
prême court of the United States, 

What are his equities as against those of the complainant? The 
purchase from the company upon which he rests his claim to the land 
was made in October, 1888. It was not made with the intent to 
create a home for the purchaser, but was purely a spéculative trans- 
action, and when the contract was entered into the défendant cer- 
tainly well knew that the claim of the railroad company to the land 
had never been successfully asserted. At the time of the purchase, 
in October, 1888, Benner was in the open possession of the land, 
and had been for more than four years, cultivating the same, and 
living thereon with his family. Lane does not claim that he entered 
into the contract of purchase in the belief that the land was unoccu- 
pied or that there were no conflicting claims thereto. Under the ordi- 
nary rule, when he entered into the contract he was chargeable with 
knowledge of the fact that Benner was in the actual occupancy of the 
land, and was therefore put upon inquiry as to the nature and extent 
of Benner's rights, and the facts proven justify the holding that he 
had actual knowledge of Benner's claim to the land. It must be kept 
in mind that no right or equity was created in favor of Lane until 
the contract of purchase was made in October, 1888. In point of 
time, therefore, his equity is inferior to that of Benner. His pur- 
chase was made, not to create a home, but for spéculative purposes. 
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an(i inîts liatUreis inferior to that of Benner as a homesteader ; for 
as is said in Moss V. Dowman, 176 U. S. 413, 20 Sup. Ct. 429, 44 L. 
Ed. 526: ■ 

"The obvlous purpose of the pre-emption and homestead stâtutes of the 
United States is to secure to tlie actual settler tlie land upon wlilcb he bas 
settled, and to ^Ive him ttie prior riglit ta perfect tltle by purchase or con- 
tlnued occupation. Wbile, undoubtedly, under the provisions of tbe stât- 
utes and tbe régulations of the land department, there are opportunities for 
a speculator to obtaln title to public lands, it must always be remembered 
that, in the eye of the public land laws of the United States, the speculator 
is never an object of favor." 

When Lane made his purchase, in 1888, he knew of the homestead 
claim made by Benner, and he knew that he could not procure titlç 
under his purchase except by defeating Benner's claim. If, in making 
the purchase, he intended to rely upon any supposed rights in favor 
of purchasers créât ed by the act of congress of March 3, 1887, his 
purpose was to attempt to defeat the rights of Benner, which came 
into existence in 1884, by relying on rights created by a statute which 
was not passed until three years after Benner had undertaken to 
create a home on the land. A purchase made under thèse circum- 
stances and for such a purpose cannot create an equity which is en- 
titled to préférence over the homestead equity existing in favor of 
Benner. 

But it is contended that the act of 1887, as construed by the secre- 
tary of the interior, enables the défendant to assert a right to the land 
which would not exist in the absence of this statute. It was held 
by this court in Manley v. Tow, iio Fed. 241, that thèse uneamed 
lands in O'Brien county had not been conveyed to or for the use of 
the railway company, within the meaning bf section 5 of the act of 
1887; that the exécution of a patent by the secretary of the interior 
to the State of lowa of tbe lands could only be construed to be a 
conveyance to the state as a common trustée, and, as the lands were 
never earned by the company, the lands were never conveyed to the 
company, or "for its use and benefit," within the meaning of thèse 
words as tised in sections 4 and 5 of the act of 1887. In the conten- 
tion now under considération the thought is that Lane in making 
his purchase in 1888 had the right to assume that thèse lands had been 
patented to and were held by the state of lowa for the use and benefit 
of the railroad company in such sensé that, under the provisions of 
the act of 1887, he would get a good title against not only the United 
States, but also against ail other claimants. When this purchase 
was made the line of railway had not been completed beyond Le Mars, 
and the company had ceased the work of construction in 1872, 16 
years before the date of the purchase, and in 1882 the législature of 
lowa had adopted an act declaring that ail lands and rights to lands 
granted or intended to be granted to the Sioux City & St. Paul Rail- 
road, which had not been earned by a compliance with the conditions 
of the grant, are resumed by the state of lowa. In fact the railroad 
company never did acquire thèse lands, and never can do so in the 
future, and the title thereto at the date of the hearing before the land 
department was in the United States. There is equity in the view 
that congress, in passing the act of 1887 and 1896, intended to pro- 
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tect the rights of a bona fide purchaser who had bought lands the 
title to which had been in fact transferred by the government, and 
which would remain the property of the railway company, for whose 
benefît the lands had been patented, unless the government should 
reassert a right thereto by reason of the failure of the company to 
perform the terms of the grant. In the case now under considéra- 
tion, when the act of 1887 was passed upon which the défendant bases 
his right, the company had long ceased to carry on the construction 
of the railway line, and had forfeited its right to ail unearned lands, 
and the state of lowa, by the act of 1882, had resumed the unearned 
grant, and had thus declared that thèse lands were no longer held 
by it in trust for the railway company. It is certainly true that if 
the act of congress of 1887 had not been passed neither the Sioux 
City & St. Paul Railroad Company, nor its grantee, could hâve com- 
pelled or secured the conveyance of the title to thèse lands. In case 
of Sioux City & St. P. R. Co. v. U. S., 159 U. S. 349, 16 Sup. Ct. 
17, 40 L. Ed. 177, it was said, in response to the claim that in fact 
the title had vested in the railway company by virtue of the patent 
issued to the state of lowa: 

"In the case now before us the statute directed patents to be issued to 
the state for the benefit of the company; so that until the state disposed ot 
the land the title was in it as trustée, and not in the railroad company." 

Now, the trust imposed upon the state with respect to thèse lands 
was created by the act of congress, and not by any act of the railroad 
company. Under the act of 1864 the lands were granted to the state 
for the spécifie purpose of aiding in building a line of railway extend- 
ing from Sioux City to the Minnesota state line, it being expressly 
provided in the fourth section that the state would not dispose of the 
lands granted except for the purposes and in the manner named in the 
first section of the act. By accepting the trust thus created the state 
became bound primarily to the United States not to part with the title 
to the lands unless they were earned under the terms of the grant. 
The only obligation the state assumed to the railroad company was 
to convey to the company sucb portions of the grant as the company 
should eam under the provisions of the act. 

It is settled by the décision of the suprême court in the case of 
Sioux City & St. P. R. Co. v. U. S., 159 U. S. 349, 16 Sup. Ct. 17, 
40 L. Ed. 177, that long before the adoption of the act of 1887 the 
state had fuUy performed ail the obligations it owed to the company, 
in that it had conveyed to the company ail the lands which it had or 
could earn under the provisions of the grant of 1864, and therefore 
the state was holding the unearned lands, not in trust for the com- 
pany, but as a trustée for the United States. When the act of 1887 
was adopted ail the rights and equities which the company could 
create in or to the lands embraced in the grant of 1864 had vested 
in the company, as it had long before ceased the further construction 
of the railway line. As to the earned lands the state held them in 
trust for the company, but as to the unearned lands the state held 
thèse in trust for the United States, and as the company, througb 
its failure to complète the line of railway, had failed to create any 
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right, tîtie, or equîty in or to thèse unearned lands, neither ît nor its 
grantee can rightfully daim that the company had ever become en- 
titled to the use or benefit of the land, or that the 'state held the 
same for the use and benefit of the company. By the terms of the 
act of 1864 the grant was to the state of lowa to secure the building 
of the named Une of railway, and pot to any named railway company, 
and when the state accepted the grant it became bound as a trustée 
not to permit the lands to be disposed of for any other purpose. By 
consent of the state, the Sioux City & St. Paul Company undertook 
the construction of the proposed line of railway, and the state became 
bound to it to hold, for its use and benefit, such portions of the grant 
as the company should become entitled to, and no more; and, as it 
is settled that the company never earned the lands in dispute, it can- 
not be said, in any just sensé, that the state held thèse lands for the 
use and benefit of the company at the date of the adoption of the act 
of 1887, or that the United States had conveyed the title for the use 
and benefit of the company. For thèse reasons I adhère to the view 
expressed in Manley v. Tow, supra, that: 

"To give a préférence to the purchaser under the provisions of section 5, 
it must appear that at the date of the sale to him by the railway company 
the title to the land purchased had been conveyed by the United States to 
the company, or to some one for its use and benefit A conveyance by the 
United States of land to a third party as a trustée, to be held by the trus- 
tée, in order to ascertain vrhether the railway company will earn the lands, 
It being tlie duty of the trustée to reconvey the lands to the United States 
If the conditions of the grant are not performed, is not a conveyance to the 
company or for its use, withln the meaning of section 5 of the readjustment 
act" 

If this îs the correct interprétation of section 5, it foUows that un- 
der the provisions of that section the homestead claim of Benner is to 
be given the préférence over the daim of the purchaser, thus entitling 
the complainant to the relief sought by the bill herein filed. 

Should this construction of the provisions of sections 4 and 5 of the 
act of 1887 not be sustainable, yet the rights conferred by thèse sec- 
tions, and also by the act of 1896, are only available to bona fide 
purchasers, and therefore to secure a préférence in the disposition of 
the lands the purchaser must show that, as between himself and the 
homestead claimant, he is a bona fide purchaser. When the purchase 
relied on by défendant was made he knew that the complainant was in 
the actual possession and occupancy of the land, and he therefore en- 
tered into the contract of purchase charged with knowledge of the 
superior equity of the complainant and subject to his rights, and it 
cannot be held that as against complainant the défendant is a bona fide 
purchaser. The remédiai purpose of the acts of 1887 and 1896 in the 
récognition of the equities of purchasers is to be given fair and full 
eflfect against the government, but the waiver of the rights of the gov- 
ernment was not intended to be a déniai of the rights and equities of 
third parties, nor to create a préférence in favor of purchasers over the 
rights of third parties which had come into existence and had become 
attached to the land years before the date of the purchase, and in fact 
years before the adoption of the act which is the sole foundation of the 
right relied upon by défendant. Under the facts of this case it cannot 
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be held that, as agaîqst the rights of the complaînant, the défendant 
is a purchaser in good faith. 

The conclusion reached is that, under the facts of this case, it was 
an error of law to hold that the défendant was entitled to a patent to 
the land as against the right of the complaînant based upon his home- 
stead claim and ocçupancy, and it is therefore held that complainant is 
entitled to a decree establishing his title to the land as prayed for in 
the bill herein fîled. 



In re TALBOTT. 

(District Cîourt, W. D. Georgla, S. D. May 31, 1902.) 

L Bankruptot— Exemptions— Pkocebds op Assigned Propbrtt. 

A bankrupt mày claim his exemptions, allowed by tlie laws of Georgla. 
ïrom the proceeds of property which he had assigned for the benefit of 
creditors after sucU proceeds hâve been recovered by his trustée. 

In Bankruptcy. On application for homestead exemption. 

C. H. Hall, Jr., Washington Dessau, Nathaniel E. Harris, and 
Walter A. Harris, for bankrupt. 
T. S. Felder and George S. Jones, for objecting creditors. 

SPEER, District Judge (orally), This is a very strenuous efïort to 
defeat the application of the bankrupt for homestead, but it is basée 
upon a cardinal misçonception of the duty of the court in setting aside 
such exemptions. The misçonception is that the bankrupt law and 
the homestead law of the state, both relating to exemptions, are con- 
strued by counsel for objectors with the utmost strictness and narrow- 
ness, whereas a fundamental principle with regard to Judicial dé- 
terminations of applications for exemptions is that they shall be 
construed with ail the liberality proper and possible under the circum- 
stances. 

Now, what were the facts in this case? EHis M. Talbott had re- 
covered by a proceeding in the circuit court a judgment against Ean- 
caster, receiver, amounting to some thousands of dollars. Talbott be- 
came involved in his business. That was the business of a broker. 
He had a partnership with a Mr. Palmer. His firm failed, and to se- 
cure his creditors he assigned to a trustée the judgment which he 
had obtained in the case against Lancaster. The assignment was 
made in writing, and is as follows : 

"For value recelved I hereby transfer and assign to L. S. Worsham, trus- 
tée, ail my interest in the judgment obtained in my favor in the case of 
EUis M. Talbott vs. R. L. Lancaster, Beeelver, In the United States circuit 
court for the Western division of the Southern district of Georgla," 

This it otherwise appears frpm the évidence was an assignment for 
creditors. It is true, I believe, that it was assigned for the creditors 
of Talbott & Palmer, but EUis M. Talbott was himself personally 
bound to pay those debts, and therefore it was in contemplation of 
law an assignment for his creditors. This assignment was made with- 
in four months anterior to the proceeding in bankruptcy. It was 
clearly a préférence, and upon the proper issue made by the bankrupt 
116 F.— 27 
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court -■!£ Viras liel3' td b'c à prefèreficê; The money rfecoVered by vîrtue 
of the judgmçnt was paid over to the trustée in bankrtiptcy, and then, 
aftér sortie délc^y before the refereè and in this court, Mr; Talbott files 
his apjpljçatîohfor exemption out of this fund. 

Nbw, ît is sàid that the exemption^ pught not tb be àllowed because 
the titlé hâd SO COîtipletèly pas§éd froiti'his çontrol that this fund could 
not be céftiolled fbr thè pufpose Ôf his homestead. ï do not think 
so. In the first place, there was no such parting with the title on the 
part of Talbott as relieves this propèftifïrom the hold which the bank- 
rupt act attaches to it through the trustée for the benefit of the credit- 
ors. That has been judiciatiy determihed. The property has been re- 
covered for the creditors. rit may well be doubted whether the assign- 
ment was valid under the state law at ail. I rather think that this 
property could hâve been subjected to theclàirns of the gênerai credit- 
ors in a proceeding in the state; court. But; in any.yiew of it, it 
was not sucha convfeyance as that inentioned in the caseof McDowell 
V. McMurria, 107 Ga. 812, 33 S. E. 709, 73 Am. St. Rep. 155, w;here a 
man parted wî{h the title to' his property, and the state law could not 
recover it for hinî, and he coûld not regain it for himself ini such mati- 
ner as to enable him to hâve it set apart as a homestead under the 
Georgia law. 

The suprême court of the United States in Bryan v. Bernheimer, 181 
U. S. 192, ^l'Sup. Ct. 559, 45 I,. Ed. 818, pas'sed upon a gênerai assign- 
ment, and déclai-éd: 

*"ihe générai àsàlfument made by Abraham to Davidson did not con- 
stltute Davidsdû 'an "assignée for value, but simply made hlm an agent of 
Abraham for thè distribution of the proceeds of the property among Abra- 
ham'» creditors. This gênerai assignment was of Itself an act of bankruptcy, 
wlthout regard ;to the auestlon whether Abraham was insolvent." 

Cah it be said that in any case where an insolvent debtor makes a 
préférence fbr thet)enefit of a particular créditer or for creditors, and 
thus becomes a bankrupt, he is for that reason to be deprived of the 
benefit of Ms exemption under the baiïkrupt law? I do not think so. 
I think this vv^ould simply nuUify that provision of the bankrupt law 
which sécures tb him the exemption which could be set apart to hira 
under the laws of the state. Nor do I say this without authority. 
The case of In re Falconer, 49 C. C. A. 55, iio Eed. 115, decided by 
the circuit couft bf appeals of the Eighth circuit, arose in Arkansas, 
and in that state the law perhiits a debtor who is married or the head 
of a family to sélect and hold as exempt spécifie articles, not exceeding 
in value the sum of $500. It was there held that: 

j]i. "A bankrupt w;h6 Is a married mai' may clalm his exemption In money 
a^ Hirell as In property, and where, at the time of flllng hia schedule, he 
clalms articles bf property of less value tiian flve hundred dollars, he may 
aipend such schedule to Include a sum of money subsequently surrendered 
to the trustée by a créditor as the procèéds of property transferred to hlm 
by the bankrupt; hnâ constltutlng a préférence, and mày at the same tlme 
clàlm the remsÈlttdôr of his exemption tharefrom." 

The court îiiits opinion discusses this question in a highly satisfac- 
tory manner : 

"We are of opinion [sald Thayer, circuit judge, for the court] that Hamll- 
ton did not forreit his right to claim his exemption out df the Personal prop- 
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erty transferred to the Bank of ClarksviUe, although sucli transfer at the 
tlme it was made opéra ted, as a préférence. It was not fraudulent In fact, 
the conveyance having been made to secure an honest indebtedness due to 
the bank, but was simply voidable under the provisions of the existing 
bankrupt law. It ought not to be held, we think, that a transfer of Per- 
sonal property, wblch is afCected wlth no other vice than that It falls within 
the prohibition of the bankrupt law agalnst preférrlng credltors, opérâtes as a 
forfeiture or waiver of the bankrùpt's rlght to claim such exemption as the 
law allows eut of such property or Its proceeds when it has been restored 
to his estate, and cornes into the possession of hls trustée. It would cer- 
tainly be ft harsh rule, and one not consonant wlth the humane purpose 
whlch has led to the enactment of exemption laws, to hold that If a bank- 
rupt makes a payment, or transfers property by way of security, to one of 
hls credltors, and such money or property Is subsequently recovered by his 
trustée, and becomes a part of his estate whlch the bankrupt court is called 
upon to administer, that no part of the money or property so recovered can 
be set apart to the bankrupt to satlsfy his clalm for exemption, although he 
may hâve no other property out of whlch the amount of his statutory exemp- 
tion can be pald. The présent bankrupt law does not make It a ground for 
lefuslng a discharge that the bankrupt has transferred property to one or 
more of hls credltors, which opérâtes as a préférence, and we percelve no 
adéquate reason for holding that such a transfer of property places the same, 
or the proceeds thereof. If It has been sold by a créditer, beyond the reach 
of a claim for exemption when it is restored to his estate. No bankrupt 
should be deprlved of his exemption by a narrow and strict Interprétation 
of laws which were passed for hls benefit and prompted by a wlse and 
humane public pollcy." 

This sufficiently expresses the opinion I hâve with regard to the 
question before the court. I conclude, therefore, that Mr. Talbott is 
entitled to bis exemption out of the property which was recovered by 
the trustée, unless in some manner he has forfeited his right thereto. 
There is no évidence that the right has been forfeited by him. He has 
been guilty of no fraud. This is wholly unHke the case where one 
parts with the title to his property in order to defeat his creditors, and 
is then unable to get it back in order to hâve it set apart as a homestead 
or for any other purpose. Nor does it appear that Talbott is in lâches. 
The proceedings in the court hâve ail been regular. There has been 
some delay in judicial administration, but this is not chargeable to 
him in such manner as would estop him from setting up the claim for 
the exemption which the bankrupt act of 1898 permits him to make. 

For thèse reasons the objections are overruled, and order will be 
taken allowing the exemption. 



In re WILSON. 
(District Court, W. D. Arkansas, Ft. Smith Division. June 9, 1902.) 

BaNKRUPTCY— CONTBMPT— ReFUSAL OF BANKKCPT TO SURRENDER PhOPERTT 

AND Bocks of Account. 

A bankrupt, for whose estate a recelver was appolnted by the bank- 
ruptcy court, on the fillng of an Involuntary pétition agalnst him, neg- 
lected and refused to turn over to the recelver hls books of account, or 
notes and mortgages owned by him, but concealed the same. He aiso 
disregarded an order of the court coinmandlng him to appear and show 
cause why he should not be punlshed for contempt for so doing, leavlng 

î 1. See Bankruptcy, vol. 6, Cent, Dlg. § 166. 
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, lie j^te after the order was served upon Mm. After Ms rettirn, npon 
Wï! sUbsetijleiit examina tlons he stlll falled to pro<luce or satlsfactorily 
àCcoiïtit for the most important of his books, or to give any satisf actory 
accouijt of the condition of his business. Held^ that he was guilty of 
conte^npt, 

2. Samb— Onpip Rbquiring BankruÏ'T to Pat Ovek Monet— Enfokcement. 
A coturt bî bankrilptcy has pover tp order a banknipt to turn over to 
his trustée money in his ' poSSéSslbn or Under his control whlch con- 
stitiites a part of hts estate, bu^ was not ècheduled by hlm, and to en- 
forcé, obédience to such order by ftoiimitment for contempt In case It is 
nbt obeyed; and it is the coiirt'a duty to exercise such power where 
there is sulïlelent évidence, taking into considération the money shown 
to hâve come into his hands shorfly bef ore the bankruptcy, and his f all- 
ure to acçount for the same after full lopportunity has been given him 
to do so, to satisfy the judge that the bankrupt has thé money in his 
possession or control, aijd conceals the same with intent to defraud his 
credltprs. 

In Bankruptcy. On pf cjceedings agamst bankrupt for contempt, 
and on Hiotion by creditors for an order requiring him. to turn over 
money to hi^ trustée. 

Rose, ïïemingway & Rose, J. M. Mobre, and W. R. Smith, for 
petitioning creditors. 

Geo. S. Cunningham and W. D. Jackoway, for the bankrupt. 

ROGERSi District Judge. On the 29th of November, 1901, cer- 
tain creditors of Henry L. Wilson filed a pétition in involuntary 
bankruptcy against him in this court. On the same day the same 
creditors i filed a pétition before the référée in bankruptcy (the dis- 
trict judge being'then absent, holding court in St. Louis, Mo.), and 
in said pétition alleged thaH the bankrupt had beem conducting a 
gênerai crédit business, taking mortgages on crops and stocks of 
customers as security; that large amounts were outstanding and 
due him on acoDUnt of advances so made ; that his customers were 
gathering and marketing their crops, and that, unless action was 
immediately itaken to coUect such accounts, they would be totally 
lost; that the bankrupt was also the owner of farms upon which 
rents wère accruing, and which would bé lost if attention was not 
imniediately had; , that said bankrupt had his store open, and was 
selling his goods f rom day to day, anrd that he was insolvent ; and 
that it was important to the creditors that said money should be 
impounded for their benefit. The référée in bankruptcy appointed 
a receiver, it appearing in the order that notice of the application 
was waived by the counsel for the bankrupt, and that they did not 
désire to resist the appointment. By the terms of the order, the 
receiver was to hâve full power to administer the estate, under the 
orders and directions of the court, and was appoiiïted receiver of 
ail the property (real, Personal, and mixed) of the bankrupt, and to 
take charge of ail the property of évery'character belonging to the 
b'^tikrupt ; to , Iniake an invëntor|r theireof, ahd file the same' with 
the référée and -cjèrk of the court jio rçalize as rapidly as possible 
on the notés and accounts, choses in action, and seCurities, and in 
makingxollections ; to buy and sell cottpn, compromise claims,.and 
to do and perform such other acts asj, în his judgment, might yield 



IN EE WILSON. 421 

the best results to the estate; and to take ail necessary steps to 
préserve its property. ïhis order was made without objection, and 
the receiver selected was appointed without objection. On the same 
day the appointment was made, bond was given, and he entered 
upon the discharge of his duties. On December 6th the petition- 
ing creditors presented their pétition to the district judge, in which 
they represehted that the receiver previously appointed by the réf- 
érée, after having duly qualified, took possession of the storehouse 
and stock of goods of the bankrupt, including his safe; that when 
the safe was opened it was found that the bankrupt had abstracted 
thereirom ail his books of accounts, together with ail his notes and 
mortgages, and refused to turn them over to the receiver, and, with 
the assistance of liis former clerks, was coUecting the notes, mort- 
gages, and accounts, and putting the money so collected into his 
own pocket ; that he had purchased and collected on account during 
the fall season a large number of baies of cotton, which he had 
sold, and appropriated the proceeds thereof to his own use. They 
prayed for an order requiring the bankrupt and his clerks to ap- 
pear before the court and submit to an examination touching the 
disposition of such notes and books and mortgages, and the moneys 
that said bankrupt had received as before stated, and to requîre 
him to turn over the same, without delay, to the receiver. Upon 
this pétition the court entered an order commanding the said bank- 
rupt to appear în court at lo o'clock in the forenoon of Monday, 
December 9, 1901, to show cause why he should net be punished 
for contempt in refusing to turn over to the receiver his books of 
account, notes, mortgages, and other property, personal and real, 
which may hâve belonged to him upon the filing of the pétition in 
bankruptcy against him. This order was served on the bankrupt 
at his résidence in said district on the 6th of December. The bank- 
riipt disregarded this order, and on the 9th of December the court 
issued an order that he be attached for his contempt, and brought 
before the court to answer for disobeying the order theretofore is- 
sued. The writ of attachment was never served, for the reason, as 
shown by the marshal's return, that the bankrupt had left the state. 
He subsequently returned to his home at Ola, in Yell county, Ark., 
and from there went to Hot Springs, Ark., to take the Keeley 
cure. On this being ascertained, by an arrangement between his 
counsel and the counsel for the petitioning creditors he was per- 
mitted to remain there; and they agreed upon a day on which he 
should appear before the court to answer for his contempt, and to 
submit to such examination of his afifairs as the court might direct. 
In pursuance of this arrangement, on the 2oth of February, 1902, 
the bankrupt appeared, and by consent of parties the contempt pro- 
ceeding and his examination as to the condition of his estate were 
heard together before the court. It developed upon the examina- 
tion of the bankrupt that during the months of October and Novem- 
ber, 1901, the bankrupt had been drinking and debauching to great 
excess, and that about the 20th of November (eight or nine days 
before the pétition in bankruptcy was filed against him) he left his 
home, taking with him about $1,000 in money; stating to his clerks 
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that he was going to try to get means to tide him over his business 
difficulties. On examination, however, he testified that he started 
to ' Texas to meet the traveling agent of one of his creditbrs, to see 
Whât arrangements he could make with him to aid him in his busi- 
ness troubles; that after he staèted he got drunk/ and turned up 
in, Oklàhëitla, where he remàîried drunk and gambled tintil he had 
sciiiiandèred the greater portion of the $i,ooo. He gives no account, 
hoWe^ver, as to who he gambled with, or how much he lost, or how 
mt^'ch he had upoh his teturri.' The court is of opinion that this 
explâriatiôn is a mère subterfuge and afterthought, and wholly with- 
out ariy foundation in truth. It is not supported by any évidence, 
and is: tieither reasonable nor plausible. The bankrupt had counsel 
at 01a, ^here his btfsiness waà located, and was in communication 
with his cle'rks ; and it appears that the clerk in charge caused to 
be turned ovëi-to his wife ail the money turned in afte;r he left, ex- 
cept somê' small àmoiints paid to customers, and $70, which he 
caiiséd sàid clerk to bririg tO him in the tèrritory. It also turns out 
that upon his return tb the stàtè, and upon service being had upon 
him to î^pjpèar and sho\<r causey as hereinbefore stated, why he should 
not be ptihished for contempt in refusing to turn oVer his books 
and papersj agâin he kft the stâte and went to the Indian Tèrritory. 
It also appears that a few days later he returned to the state, and, 
on hjs return, directèd his clerks to enter upon his books, which 
weré tHjpn concealed at his résidence (their whereabouts not being 
known eith'efto his clerks or- to his attorneys), sUch crédits as his 
customers' '*^eirfe entitled tô hâve for moneys collected by his clerks 
while he was in thé 'tèrritory, and also left directions with his wife 
to tufti oVer his books 6f account to the receiver, in pursuance of 
the order of thé court, and thereupon went to Hot Spf ings to take 
the Keeley cure, Whèrè he rèmained until by consent of his counsel 
and counsel îor thé petiîioning creditors a date was fîxed for him 
tb appear iti ànswer to the order hereinbefore referred to. The 
probf shows that while hewàs drinking to excess during the months 
of Septenibeï, Ocfober, and November, and doubtless, at times, was 
unfit to trariSaèt business, he' was nevertheless, 'when in condition 
to do so, làânaging ând conducting his own business. During that 
period he pûrçhased over 400 baies of cotton, and made drafts and 
chécks ahd rèceipts, which were used in his business transactions 
with the bank at 01a, and were signed by himself; and large sums 
of money;' 'amounting in the aggregate to more than $5,000, were 
paid to his Varibus creditors, either personally or itndér his directions. 
Withoufgéing into détails, in thé bpinion of the court the conduct 
of the bknkfupt clearly establishes the fact that, when he found that 
he was unabib to bridge over his difficulties, he determined upon feath- 
ering his ovvn hest at 'the expense of his creditors. To do this and 
avoid detectibh, it was tiecessary for him tO' make away with the 
cbtton book. This coftcltision is established, in thé opinion of the 
court, by thé faét that'before he left home he abstractedhis books bî 
account, his notes, and his mortgâges from the safè în his store where 
they had beén kept, and secretly cottcéaled them at his home, permit- 
ting neither his clerks nor his counsel to know where they werè 
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concealed, and that he has persistently refused to turn over to the 
receiver his cotton book, which shows the amount of cotton purchased, 
and the price for which it was sold, and aiso his check book on the 
Bank of 01a. His books of account, without this cotton book, hâve 
been kept in such a way as that no accountant would be able to dé- 
termine the status of his business. His cash account does net balance 
with the books of the bank. Large sums of money came into his 
hands which were never deposited in the bank, and sums of money 
came into his hands which were never entered upon the cash book ; 
and his books of account showed no dis.position whatever of the cot- 
ton purchased, except 31 baies, or what he received for it when sold. 
Not a baie of this cotton was shipped to his commission merchants, 
and only small sums were paid to them during the season. He was 
sober enough to know when he returned from the territory that, be- 
fore his books passed into the hands of the receiver, such sums of 
money as had been paid by his customers after he had concealed the 
books should be entered thereon, and he accordingly directed that to 
be done. He prétends now that he does not know why he directed 
this to be done; that he did not know that the books had been or- 
dered to be turned over; that he did not know that any demand had 
ever been made upon him for them, or that any demand had been made 
upon him: for his notes and mortgages. The court might place some 
confidence in statements of this kind if it had been shown that his wife 
(who was présent when the order was served upon him) and his 
counsel and his clerks were ail drunk at the same time he was ; but, 
there being no showing of this description upon the trial, the court, 
being satisfied that was not the case, places no credence whatever upon 
the excuses which he gives for disobeying the order of the court. 
When his examination was closed, on the 20th of February, his prê- 
teuses and explanations were so unsatisfactory, and the matter had 
assumed such a serious attitude, that the court informed him he was 
then sober; that his books of account were accessible; that he ought 
to give an explanation of his business aflfairs, and that he should hâve 
access to his books for that purpose ; that he should hâve an oppor- 
tunity to examine his books, and appear on such a day as might be 
agreed upon by counsel for further examination and explanation of his 
business afïairs. On the 27th of March, more than one month after 
the first examination, Mr. Wilson reappeared in court with his coun- 
sel, and underwent a second examination. At this examination he 
produced checks for moneys paid out by him, amounting, in the ag- 
gregate, to more than $5,000. Thèse he had also kept from the re- 
ceiver; and he insists that other checks which he had used in pay- 
ment of his creditors were lost, but gives no explanation about the 
cotton book, which he says he was unable to find, or his check book. 
It appear s from other testimony that the cotton book was not left 
in the safe when he went tO the territory. He does not deny but 
that it was taken by him to his résidence. No one has ever seen 
it since he took it there, so far as the proof discloses. In the opinion 
of the court, he still has it, or, if he has not got it, he knows where 
it is, and his statements to the contrary are not true. In neglecting 
or refusing to surrender his books of account to the receiver, and in 
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neglectîng and refusing to obey the order of the court to appear and 
show causé why he should. not b'ei pânished for contempt in refusing lo 
d6 so, he was guilty of a contempt of court; and the order will be 
that hé bè imprisoned for the tenu of 30 days for his said contempt. 

I now tum my attention to the second branchjoi the case. After 
the examination of thebankrupt on the 2oth of Eebtuary, 1902, the 
petitioning creditors fiîed.a motion in.this court, praying the court for 
an order coropelHng thebankrupt to pay to the trustée in bankruptcy 
the sum of $10,261163 in money,: and for an order directing him to 
surrender his bottoui book and check book with the Bank of Ola. 
If Was after this examination, npon -Which this pétition was based, that 
thé court indicated to the banknipt that his books were now accessible 
to hîrrt, that he was sober, and that he had failed to give an account 
of the ttioney which had come into his hands between the ad of Sep- 
teriiber and the 20th of November, 1901, and directed him to make 
an examination of his booksj if he desired, and' to appear before the 
coturt at a subséquent date (to be agreed upon by his counsel and the 
cOunsél upon the opposite side) to make a further showing in response 
to thé motion above referred to. As before stated, on the 27th of 
March, I902J the said Wilson did 'appear, and was further examined 
by the counsel for the petitioning creditors and his own counsel with 
référence tb his afifairs;; and at the same time an expert accountant was 
exâminëd, and presented to the court several statements as to what 
appeared upon the bankrupt's bookà of account, and of what ap- 
peàred, also, upon the books of the Bank of Ola, with which the 
bankf upt did business duririg the peribd before stated. At this second 
examination, Wilson produced bank checks for money paid out to his" 
custOftléts and creditors,— for a sum of money something in excess 
of $5,Oodi — ^which checks he bad until that time retained in his 
possession, and the effect of which tended to redùce the sum of 
money, pro tanto, which be was supposed to hâve in his possession. 
He also insisted that certain checks had been lost. How or in what 
way or for what amounts, he bas not explained. The expert ac- 
countant shoWs, by explicit itemized statements showing the dates and 
pages of Wilson's books, that, between the 2d of Septèmber and 
the 20th of November, Wilson had purchased and received from his 
customefS 426 baies of cotton, 268>4 baies of which he had paid for, 
in cash, $10,078.83, and on 1591^ baies of which he paid $5,898.72; 
making, ifl -the aggregate, $15,977.55. Wilson himself undertakes 
to deny tâat he purchased that much cotton. He admits that he did 
not shipany of it to his commission merchants; says that he sold it 
to local' bûyers, that he does not-know their names, and cannot state 
what arnôunt he sold it for ; that he does not know where this cotton 
book is, which would show how much cotton he bought, and how 
much hé Sôld it for; -thàt he has made diligent search for his cotton 
book, and Cannot fînd it, and does not know where it is. Nothing, 
except as stated, is shbwn on any of his other books of account, of 
this cotton> except that it appears that I59J4 baies were received from 
his custotbefs, and thèy Were credited therewith in the aggregate sum 
of $5,898i7:2; It also appears that on the 2d of Septèmber he had in 
cash on haftd irt the Bank of Ola $548.21. It also appears that he 
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had sold merchandise for cash during the same period to the amount 
of $2,791.48 and had collected on bills receivable $1,445,36, and that 
he had received from sources other than merchandiëe sales, bills 
receivable, and amounts drawn from the Bank of 01a, the sum of 
$4,115.60. The bank books also show that during the same period 
he drew from the Bank of 01a $8,281.40, and that he had paid on 
sundry individual accounts $4,797.74, and had deposited m the Bank 
of Ola the sum of $2,047.98. From this data, obtained from his 
books of account, the expert furnished the court with the following 

statement : 

Bxhiblt D. 

Statement No. 1. 

Statement of Cash Receipts and Disbursements from September 1, 1901, to 

November 20, 1901, as Shown by the Cash Bock. 

Receipts. 

Sept. 2. To balance on hand, as shown by cash book $ 548 21 

" merchandise sales, Sept. 2nd to Nov. 20, 1901 2.791 48 

" amt. rec'd a/c B. receivable Sept. 2 to Nov. 20, '01 1,445 36 

" amt. rec'd from Bank of Ola Sept 2 to Nov. 20, '01. . . 8.281 40 

« " " from other sources Sept. 2 to Nov. 20, '01. . 4,115 60 

$17,182 05 

Disbursements. 

Sept. 2. By amt. pald for cotton, as per statement No. 2 $10,078 83 

By amt. paid on sundry individual accounts, as per state- 
ment No. 3 4,797 74 

By amt. deposited in Bank of Ola 2,047 98 

$16,924 5& 
Showing balance on hand, as per cash book 257 50 

$17,182 (» 

It will be observed, from an examination of this statement, that it 
does not take into account at ail the cotton received from customers 
for merchandise previously sold. The account itself balances, except 
that it shows he should hâve had, when the house was closed on the 
20th of November, in cash, $257.50. The proof shows that at that 
very time Wilson was in the Indian Territory with cash in his pocket 
to the extent of $i,ooo, and that between the 20th and 29th of Novem^ 
ber between four and six hundred dollars in money had been turned 
over to his wife by the clerks in charge of his store. Bear in mind that 
none of thèse items are embraced in this account. The court does not 
regard this account as exhibiting a safe and accurate statement of 
Wilson's business. In the first place, it does not appear from the 
proof that Wilson was furnished by anybody with money with which 
to buy cotton during that period. He started into the season With 
only $548.21 on hand. The court can see, as is insisted by Wilson him- 
self, that ail of this cotton might hâve been purchased without the use 
of any considérable sum of money, if the cotton was purchased from 
day to day, and sold from day to day to local buyers, so thàt it would 
be unjust to charge Wilson with the $10,078.83 as the proceeds of the 
cotton. It would be equally unjust to crédit him with the $8,281.40 
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which he is shown to hâve checked out of the Bank of 01a. In the 
ôfdinary course oï. business, ïie might iiave sold his cotton, and de- 
fiôsited the proceeds in the Bank of 01a, and immedîately checked it 
out; and the bank's statemeiït itself,which was exhibitéd, shows that, 
while he drew out only $8,281.40, during the same period he deposited 
over $13,000 in the bank. I think, therefore, in reaching any con- 
clusion with référence to the status of the business, the purchase and 
sale of cottoïi and the depositsin the Bank of 01a must be eliminated 
frôm considération. 

The bettèrway and the only way the court has been able to devise 
to reach anything like a fair and certain conclusion as to the status of 
the bankrupt's business at the tîmè he was adjudicated a bankrupt may 
be expressed in this way : He should be charged with the following 
amounts: 

Cash on hand Sept. 2, 1901, as shown by the cash book. $ 548 21 

Cash recelpts from merchandise sales froiû Sept. 2, 1901, to Nov. 

20, 1901, per cash book 2,791 48 

Cash cnjlected on bllls recelyabJe for same period 1,445 36 

Cash recelved from other sources than bllls receivable, sales of 

merchandise,. and Bank of Ola. .,....., 4,115 60 

Cotton recelved from customers in payment of thelr acc'tsv 5,898 T2 

$14,799 87 

This last item (for cotton received on account) should not be treated 
as cash, because it wasnot paid for in cash, but was coUected on bills 
receivable; and the cotton, when coUected, was sold, at what price, 
whether at a profit or a loss, we do not know, inasmuch as the bank- 
rupt has made away wkh bis' cotton book. It is fair to présume that, if 
the book were exhibitéd, it would appear that he has sustained no loss 
va his cotton purchases and sales. He cannot, therefore, be heard 
to complain that he is charged with this cotton at the cash price for 
which he paid for it. The aggregate of thèse several sums amounts to 
$14,799.37, which is th^ sum with which he should be charged. He 
is entitled to the iollqwîiig( tredits : 

Aggregate of sundry cash p^jments, as per cash book, from Sept 
2, 1901, to NoV; 20, 1901. not, including money paid for cotton. . . $ 4,707 74 

Proceeds of 31 baies of cottdti sold, and charged to his cash ac- 
count .....i>... 1,132 44 

Aggregate amount paid to customerâ and creditors by check 5,051 58 

The aggregate of thèse items amounts to $10,981 76 

—Which, deducted from the aggregate of his débits, leaves a balance 
unaccouhted for of $3,817.61. 

It will be observed, in this statement, that the bankrupt is not 
charged with the profits upon cotton. He is not charged with the 
sums of money coUeçted between the 20th of November and the 29th 
of November. 

He is not charged with the sums of money which were paid into 
hi« hands, and which do not appear upon his cash book. He is credit- 
ed with ail the money that be is shown to hâve lost in futures, and 
with ail debts that he has paid. In other words, ail doubts hâve been 
resolved in his favor. The bankrupt is an intelligent and educated 
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man. He was not without expérience. He had been engaged in 
business at différent places for several years. He had been a man of 
considérable means. Would it be unjust to him to hold him account- 
able for moneys traced into his possession, and which are unaccounted 
for, under the circumstances I hâve narrated? If this statement of his 
aflfairs is inaccurate, it is attributable to his misconduct. If the 
production of the cotton book would reduce the sum, it is his fault 
that it is not produced. He could hâve but one motive in its destruc- 
tion or concealment, and that was to prevent his creditors from arriv- 
ing at a correct statement of his business. It was to conceal his cot- 
ton transactions. Without his cotton book, no exact statement of his 
affairs could possibly be reached. That any conclusion is reached 
upon which the court can rely cannot be attributed to anything that he 
has done, but, on the contrary, it has been reached in spite of his ef- 
forts to conceal the condition of his affairs. 

In the case of In re Rosser, 41 C. C. A. 500, loi Fed. 565, Judge 
Sanborn said : 

"The effect of an adjudication in bankruptcy is to place ail the property 
of the bankrupt not exempt by law in the custody of the district court, 
and to charge the bankrupt, and ail other persons who hâve the possession 
or control of any of it, as trustées for the court, and for the trustée in 
bankruptcy who is subsequently appointed. The aet of congress requires 
the bankrupt to 'comply with ail lawful orders of the court' (section 7, 
subd. 2); forbids him to 'disobey any lawful order, process or writ' Issued 
by the référée (section 41, subd. 1); subjects him to the punishment of 
imprisonment for a perlod not exceeding two years for knowlngly, and 
fraudulently eoBcealing, while a bankrupt, or after his discharge, from his 
trustée, any of the property belonging to his estate in bankruptcy (section 
29b); or for making a false oath or account in or in relation to any proceed- 
ing in bankruptcy (section 2Sb, subd. 2). There can be no doubt that under 
the gênerai rules of law, and under thèse spécifie provisions of the bankrupt 
act, the court and the référée were vested wIth the right and subjected to 
the duty of making the necessary orders to require the bankrupt and ail 
other persons who had the possession and control of the property of the 
bankrupt estate to surrender and deliver it to the trustée. Such orders 
constitute one of the essential means by which the court and the référée 
are empowered to collect the estate of the bankrupt It is a broad and 
comprehenslve power, and great caution should be exerclsed to observe its 
limits, and to issue under it only lawful orders. But without its lawful exa-- 
cise, the administration of the estâtes of banknipts would In many cases 
be so complicated and tedious that ail the assets would be wasted In litiga- 
tion, and the beneficent purpose of the bankrupt law would fall of accom- 
plishment Two essential facts llmit this power, and condition its lawful 
exercise: They are that the money or property directed to be dellvered 
to the trustée or other officer of the court Is a part of the bankrupt estate, 
and that the bankrupt or person ordered to deliver it has it in his possession 
or under his control at the time that the order of delivery ig made. If 
the property is not part of the estate, obviously no lawful order for its 
delivery to the trustée can be made. If the money or property in con- 
troversy was a part of the estate of the bankrupt, but bef ore the order for 
its delivery Is made he has squandered, disposed of, or lost it, so that it 
is not in his control or possession, and he cannot obtain and deliver it at 
the time the order of delivery is made, or within a reasonable time thereafter, 
it cannot be a lawful order, beeause the court may not order one to do an 
imposslbility, and then punish him for refusai to perform it. The punish- 
ment of the bankrupt for such acts must be sought under the provisions 
of the bankrupt law relative to the fraudulent concealment of the property 
of the estate, and the making of false oaths relative tbereto. But if it 
appears to the satisfaction of the referee or the court that property of the 
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bankrupt estate Is In the control or possession of the bankrupt, a lawful 
ord^f^f^^ts dellvery ifi ^trustée may be made; and a refusai to obey 
this oïdef ,' iri^y be punished as a contempt of court, both under the gênerai 
law' relative to contempts, and under tlie spécifie provisions of tlie bankrupt 
act." ' 

In view of the fact that no order should be made to pay over unless 
the court is satisfied thafr the property is in the possession or under the 
control of the bankrupt, I hâve given this case the most thorough and 
careful considération, and hâve familiari^ed myself with the testimony 
as thoroughly as I ami capable of; and I hâve reached the conclusion 
that tlie bankrupt hàs in his possession or under his control the 
amount of money I hâve just stated (i. e., $3,817.61), and, I incUne to 
think, cônsiderably more. I am satisfied that the money which he has 
received, and whiçh was not credited tp his cash account, — ^the amounts 
which wère paid over to his wife after he left and virent to the territory, 
in View of the îact that she could go to the store and get whatever she 
desired tp live upon, — not to niention profits on cotton, was amply 
sufificient to cover any legitimate expenses to which he has been put. 
And some, pi, the courts hâve held (and I think righteously) that for 
illegitimate expenses— gambling and traveling expenses, and the like 
— he cannot be allowed. In re Tudor (D. C.) 4 Am. Bankr, R. 78, 
lop Fed. 796; Knitting Works v. Schreiber (D. C.) 4 Am. Bankr. R. 
299, loi Fed.Slo; In re Durham (D. C.) 4 Am. Bankr. R. 760, 104 
Fed. 231. T}ie method which has been employed in reaching the re- 
suit above stated is fully sustained by authority. Knitting Works v. 
Schreiber (D. C;) 4 Am. Bàiïkr. R. 299, loi Fed. 810. 

Tiaking the most charitable View of this évidence which can justly 
and fairly bé donc, and making.;every possible allowance for the bank- 
rupt's drunkenness and dissipatioui I reach the conclusion, and so fînd, 
that h e has wholly failed to account for, and now has in his possession 
aiid undér his c°"*^°'' the sum of $3,817.61, which he has failed to 
schedùl^pr .tyrt over tp the, trustée in bankruptcy. It is therefore or- 
dered that the said bankrupt turn over and deliver to the trustée with- 
in 10 days the said sufti oî $3,817.61, in default of which he stand 
committed to 'thé marshâlof this district, to be incarcerated until he 
pbeys the ordei-pî this court, or is otherwise discharged by due process 
of law, or uhtil the further order of this court. 



' In re HAWLBT. 

(District Court, N. D. lowa, W. D. June 12, 1802.) 

1. Bankrtjpïcy— pRocEDURB— Rbvibw op Rulings of Rbfbhee. 

Tlie rùlirig of a référée , in bankruptcy , allowlng the clalm of a créd- 
iter cailnot be brought into the district court for review by liiing excep- 
tions thereto In that cdntt 

In Banki^ptCyi ' On exceptions filedin this court, to ruling of réf- 
érée with respect to, a claim of the Mallory Commission Company, 
arid motion tPi strike such exceptions from the files. 

L. M. Kean and E. P. Farr, for excepting creditors. 
A. L. Beardsley, for Mallory Commission Co. 
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SHIRAS, District Judge. The questions presented by the several 
objections filed to the claim of the Mallory Commission Company 
were presented to and decided by the référée on October 15, 1901 ; and 
the objections to payment of a dividend upon the claim as allowed were 
overruled on January 7, 1902. The creditors knew the action taken 
by the référée upon the objections filed to the allowance of the claim 
of the Mallory Company, as is shown by the récitals in the pétition 
filed by the creditors, asking for a déclaration of a dividend, and 
which is found on page 580 of the record. It does not appear that 
the creditors asked for or obtained a certification of any question con- 
nected with this claim by the référée, nor did the creditors pétition 
for a review of the ruling of the référée under the provisions of gên- 
erai order 27 (89 Fed. xi). The only action taken by the creditors con- 
testing the claim was to file in this court on June 6, 1902, certain 
exceptions to the rulings of the référée. Such action, however, does 
not bring before the court for review the rulings and décisions of the 
référée. This case is still pending before the référée, and his rulings 
on questions arising during the progress of the case cannot be brought 
before the judge of the district court by simply filing in this court ex- 
ceptions to such ruHngs. 

The motion to strike such exceptions from the files is therefore 
gran'ted. 



Ie re HAWLBÏ. 

(District Court, N.' D. lowa, W. D. June 12, 1902.) 

1. Bankkuptcy— Hbarikg befokk Refehbe— Révision op Finding. 

The fact that a référée made a finding In writing as to the value of 
certain land, based upon évidence taken before hlm, but whlch had not 
then been transcrlbed, which finding, however, he did not incorporate In 
his record of the case, does not preclude him from revlsing such finding. 
a.nd making a new one, flsing a différent value, affer he has revle*éd the 
évidence as wrltten out. The proper practice in such case, however, 
would be to give notice to counsel, so that they may be reheard on the 
question. If deslred, before the change is made. 

In Bankruptçy. On exceptions to ruling of référée with respect 
to the report of the trustée. 

T. G. Henderson, for trustée, 

L. M. Kean, E. A. Burgess, and E. P. Farr, for creditors. 

SHIRAS, District Judge. From the record in this case it ap- 
pears that the trustée, acting through a third party, became inter- 
ested in the sale and purchase ..of certain real estate belonging to 
the bankrupt's estate; and upon the hearing before the référée it 
was held that the trustée must account to the estate for the différ- 
ence between the actual value of the property and the sum which 
he reported was realized to the estate from such sale. When the 
évidence was taken before thq référée, and before it had been tran- 
scrlbed by the stenographer, the référée made a finding in writing 
to the eflfect that the land in question was worth $45 per acre, and 
that the suro to be charged against the trustée by reason of this 
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tranSâfetioïl ms -$3.640.' This findifig was made iii August, 1901 ; 
bUt'iit dèee"tïôf?-appear. that the-sàme was inicorporated into tHe 
réeofd <af the case by the référée, although copies of it were fur- 
nished tO courisel fôr the creditors. Subsequently the référée re- 
viewéd thé évidence submitted tO him> and reached the conclusion 
thât, thrOugh the failurfe - to give Weight to the fact that improve- 
ments hâd béen put upon the realty by thé trustée and others, he 
had plaCed too high an estimaté on the property in the condition 
it was in at the time the intérést ofîJthè bankrupt passed to the trus- 
tée; and thérefore he madèa new finding, placing the value of the 
lând at $40, instéad of $45, per acre, and thus reducing the sum to 
be chàrgéd to the trustée by the anlount of $1,400. This finding 
and the rUling of the référée are part of the record now before the 
court. The creditors objéct to such action on part of the référée ; 
clairning that i he had nO right ôr authority to change his findings 
of fact or to reconsider the question without notice to the creditors. 

The difïiculty in the situation is that the record proper does not 
show that the référée éver made but one finding and ruling upon 
this question. Às already saidy the référée made a finding in writ- 
ing. But this is shown, not by the record of the case made by 
the référée, but by other évidence; and I can see no good reason 
why the référée, before he completed his record, and after the évi- 
dence had been written out, might not review the same. Undoubt- 
edly it would hâve been the better practice, had the référée given 
notice to the counsel, so thàt they might be reheard, before making 
the change in the valuation placed upon the land; but that fact 
does not sustain the position taken by counsel for creditors that 
the référée is boiind by the first conclusion reached upon the ques- 
tion of the value of the land, and cannot modify the samé to accord 
wîth his cohdusion after' a reviéW of the évidence, when written 
out for his :coriside.râtion.-^ ;A^ I understànd tlie record now submit- 
ted, ^the cage Ha? jipt been fiiially çlosed before the référée, and, if the 
crecMtors désire to move for a rehearing on the question of the 
value of the land before thé refefee, the' door is not closed to them ; 
but it is not open to this court to direct the entry of an order estab- 
lishîng thé vaîtlê of the ïahd at $45 per acre, upon the theory that 
such was once the finding of the référée ; it appearing that upon 
further investigation and considération the référée had reached the 
conclusion that the proper vaïùatiôn was $40 per acre. 

Some suggestion has been made in the argument that this court 
should considjér the évidence adduced on the value of the land, and 
màîce an indepepdent finding' on the question, but the record is not in 
condition to justify this coui-se ; nor has the court heard counsel on 
this matter. In view of the unsatisfâctory condition of the record, 
and in order that the fights of thé parties shall be fully protected, 
it will perhaps, be the better course to direct the référée to grant a 
r'ehearing upon the question of thé proper amôunt for which the 
trustée is to bé 'held accôuiïtableby, reason of the purchase , of thé 
land in quéstiOti,;^notice of the time and. place of such hearing to 
be giveri tO'thé counsel representing the trustée and the creditors; 
and, if the finding àhd judgirient of thé référée at Such rehearing are 
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not satisfactory to any of the parties in interest, tHen proper ex- 
ceptions must be filed, and a pétition for review must be filed, as 
provided in rule 2^ of the gênerai orders in bankruptcy (89 Fed. xi). 
Ordered accordingly. 



In re JONBS et al. 
(District Court, E. Dj North Carollna. Jnne 10, 1902.) 

1. Bankuuptcy— Partnership— Validity of Chattel Mortgage. 

A chattel mortgage signed by the Indlvidual members of a partner- 
ship, describiiig the property as "ail the goods In store where they are 
doing business In E., City, N. 0.," whieh was not recorded until the 
day before thé firni ffled a pétition in voluntary bankruptcy, at which 
tlme it was pàst due, and under which the firm was permltted to sell 
goods from the store until their bankruptcy, Is void as a lien, as against 
other creditors otthe bankrupt firm, nor does It create a debt which can 
be proved as a clalm against the pàrtnershlp estate, where It contalhs 
, nothing on its face to Indicate tbat It was intended to be a pàrtnershlp 
llability. 

2. Samb— Pkovable Dbbts against Pabtnekship Estate — Note Siqned by 

Individuai. Partners. 

A note signed by the members of a firm as indlvlduals, with nothing 
on its face to indicate that it was given for a pàrtnershlp debt, Is pre- 
sumptively the debt of the Indlviduals, and cannot be proved as a daim, 
against the estate of the pàrtnershlp in bankruptcy, to share with firm 
creditors. 

In Bankruptcy. On certifica^e from référée. 
The following is the opinion of Référée Guirkin, embracing his 
fîndings of fact and conclusions of law. 

On the 28th day of Mairch, 1902, the pàrtnershlp of Jones, Haper & Oo. 
was duly adjudlcated a bankrupt by a voluntary proceeding. There has 
been no adjudication as to the indlviduals composing the pàrtnershlp. 

At a meeting of thé creditors io file proofs of claims, and to elect a 
trustée, the respondent, G. M. Davis, presented, to be flied, a certain bond 
and mortgage executed on the Ist day of January, 1902, for the sum of 
$2,500, less sundry crédits on same. The bond presented was signed indl- 
vldually by R. H. Râper, T. C. Jones, Florence E. Jones, W. S. Cartwright 
and J. P. Engle, under their separate signatures and seals, and the name 
of the firm Jones, Ràpér & Cb. ' howhere àppears on sald bond. The sald 
mortgage was signed Individually by R. H. Râper, T. C. Jones, W. S. Cart- 
wright, and J. F. Englé; under their separate signatures and seals, and the 
name of the firm of Jonefe, Râper & CJo. nowhere appears npon sald mortgage. 

From the testlmony -the facts appear as follows: That R. H. Râper, with 
the ald of W. T. Davis, procured a loan of $2,500 from one John li. Hinton 
on January 1, 1902, executlng therefoF a bond oir note payable March 1, 1902, 
and signed individually by and under the separate signatures and seals 
of R. H. Rapèr, T. C. Jones, Florence E. Jones, W. S. Cartwright, and J. P. 
Engle, readlng as follows: 

"For vàiué feceived [monêy], we, or either of us, promise to pay Jno. 'L. 
Hinton two thousand.,ahd flve hundred dollars, with interest from date; 
sald amount is to be pild by the first day of March, 1902. 
"Witnéss our hands ànd seals. R. H. Râper. [Seal.] 

"T. C. Jones. [Seal.] 

. "Florence E. Jones. [Seal.] 

"W. S. Cartwright [Seal.] 

, \, "J. P. Engle. [Seal.] 

"Wltnêss! W.T.Davis," 

5 2. See Bankruptcy; Vol. 6, Cent. Dlg. J 555. 
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Ki ëîMfléiiee appears on the face of^&é' bond to show It was execnted 
byi;tlie partaership of Jones, Râper & Co. It bas no patent or latent am- 
bjei3ijtj(i#!?<^i9.clçarly expressed. : lOnMarcliZTth, 26 days after the maturlty 
of"sald bond, the sâld Hlnton transferred It, "wlthout recourse,", to W. T. 
Davis, and recelved from the sald Davis hls unsecured note ïbr $3,000 in 
lieu thereof. The sald Davis, accôrdlng to lïïs own testlmony, was insolvent 
at the time, and Is still insolvent. After the afoçesald transfer, the sald W. 
T. Davis transferred the sald' bond to hls wlfe; the said G. M. Davis, re- 
spondent, fou JheiConsldera,tlon.of S500. On the same date, vlz., January 1, 
1902, under their separate signatures and seals, the said E. H. Kaper, T. C. 
Jones, W. S. Gârtwright, and J. P. Engjé'eiçeiçuted to the said John t». Hinton 
whait ptirportëto be a mortgagé convëyin§'to'thé sald Hinton "ail the goods 
In store ^iëtfethey are' doîhg' business iJiE. Oity, N. O.'*' This mortgage 
beafing datè'of Jahuary 1, 19^, \vas ndt presented for registration untiie 
o'fîock p. m., Màrch 27, 1902;'^ days aftéi^' maturlty, and on the day prior 
to thett pétititth to hâve thè ifertnership âdjùdi(ïate<l in bànfcniptcy, and was 
not recôr^édWtiill Mareh 28, 1902, the day of thé adjudlcfitlon of the partner- 
shlp in'baiilÉ'tiptcy. The mcirtgàge was ■with^héld from record at the reqxiest 
of the said 'R'."H. ïlaperi and it was 6nly préflébited for registration after the 
sald Eaper hafl. înfOrmed the sàld W. T. Dàvis'thàt the pai-tnershlp of Jones, 
Râper & Oo. would file a pétition In banlîruptcy the following day. 

The mortgage Itself howheré indlcates it is a parfnership liability; only 
mentions the Indlviduals in the t>ody of the same, and not the partnership 
of Jones, RaJÉ>er & Co.; and is ëigned bytïie Indlviduals under their separate 
signatures ahd' «eals. The quesitloûS'béfore the référée are:' First. Whether 
the said mértgage Is valld agalijist the creditotâ of the partherShlp of Jones, 
Kâ'për & Oo.'Sêc'ènd. Whether ttiè mortgage cônstitTites tf partnership lia- 
bility of the partnership of Jones, Râper & Co., or an iudlvidual liability of 
R. H. Râper, T. C. Jones, W^ S. Çaptwrjgbt, and J. F. Engle. Third. Whether 
the, bond constitutes a partnership' îlabllity ofJbnes, Râper &.Co., or an in- 
dlvlûual llabiïHy' of E. H. RapM-, T. G. Jones, Florence E. Jones, W. S. 
Oartwright, and J. F. Engle. From the faot» beifore me, and the written 
cqntracts, I fiiust-bold that thesa^ jportgage,, as against the partnership 
01 Jones, Ràpeif & Co., is yold; H^rst, ,for waift of proper description and 
général vagu^npàs; second, toj; faHure of registration; third, for légal fraud, 
inasmuch as tlie fallure to recofji, was couplea' with the fact that the parties 
executing thé fjaidSjWiortgage w^re pilowed to remain in possession of the 
stock of goods,'«ha:Continued.,tb.seIl and dispose of the same, durlng the, 
peëlod betweenJ^è date of the exeeptlon oit th^ mortgage and the date of 
their adjudication in bankruptcy, Oheatham .v. Hawkins, 76 N. 0. 335; 
Stfouil y. M<;DahJe}„5 Am. Bankr.; R, 695, 45 0. C. A. 453, 106 Fed. 493. I 
must àlso furthfilî h^, that in ho vlëw pf the case— the name of the partner-! 
ship 3?6t appearliig;'being slgned nnder ther gieparate seals and signatures 
o(,jj1^ç,,fbregoing,,tpdVY^duals; noiaiing belng,shq%;n on the face of the in- 
sfruroént thàt It w^jïjJi^tended to.be, a paÉt^epship liability; to whom the 
creN^t was glwh'b^^ cleàirly lexpjfèsgçd in the instrument, apd not am- 
bigji^usr— couW the;,ip^gage be ^rniitted to share pro i^ta with partner- 
ship crecfltors in the,^distrljbutl<?» of the partnership assets; Strause v. 
Hôoper (D, Ç.) 5 Àifl:;:Bankr, R.,;?^,,lp5 P«d. 590. As to the bond, there 
ap|leàrB' nothlng <m' Jw face to sbo;w 1^ wfl^eiecuted by.the firm of Jones, 
Rapér & Oo., or thailt cônstitùtei a partnership liability, of the partnership 




says:. "On the questtoil' whether èh indebtedness was k flr'm or individual 
ind^l^tédjless, wheré âïl'the meçibers hâve incùrrèd a written obligation by 
signlitg''thelr respecté names,, Instead of the firm name, the weight of 
autntjiMty is that it .IB !àn indltjdual indebtedness of each of the members 
of tije'flrm, nbt a ^^.ïjriership .indebtedness." In re Webb, Fed. Cas. No. 
17,3a:âi aiod other cases clted. The language of the bond is the best évidence, 
the written contract itself, and this does not convey the idfea that the firm 
of Jones', Râper & Co. promises topay, the 'ïi,qtè: or bond, — certainly not as 
a partnership; but It is clearly exprésséa thàt thé five' indlviduals signing 
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the gôme do promise to pay the note oJ- bond, in thèse words: "We, or 
elther of us, promise to pay," — and is signed under tlie separate signatures 
and seals of the aforesaid five individuals. The fact that the proceeds of 
this note or bond went into the partnership of Jones, Râper & Ce, and 
were used by them to pay creditors, does not.alter the situation in the least. 
Tlçie ta.cé of the note, or bond and mortgage, is the best and conclusive évi- 
dence as to whom the crédit was given, except in case of fraud. Xherefore 
this note or bond, signed indivldually under the separate signatures and 
seals of R. H. Râper, T. C. Jones, Florence E. Jones, W. S. Cartwright, and 
J. F. Engle, the contract being clearly expressed, and no évidence of fraud 
in its exécution, with no etldence on its face that the flrm of Jones, Eaper 
& Co. Was a party -to its exécution, — It cannot be proven as against the 
partnership assets of Jones, Râper & Co. until ail the partnership debts hâve 
been paid In fuU. Strause v. Hopper (D. O.) 5 Am. Bankr. R. 225, 105 Fed. 
590. 

P. H. Williams and J. B. Leigh, for creditors. 
R. W. Turner, for trustée. 
E. F. Aydlett, for claimant. 

PURNELL, District Judge. This cause having been certified by 
the référée for review, and having this day been heard, E. F. Ayd- 
lett, Esq., representing G. M. Davis, the claimant, P. H. Williams 
and J. B. Leigh,. representing creditors, having filed a brief and be- 
ing heard; after a careful examination of the record herein, it is 
considered, . ordered, and adjudged that the opinion of the référée, 
Charles Guirkin, be and the same is hereby in ail respects affirmed. 
The reasons stated by the référée for his conclusions are clear and 
sound, and while other reasons might be stated it is deemed un- 
necessary to do so at this time. 

It is therefore considered, ordered, and adjudged that the claim 
of G. M. Davis be not allowed as a secured claim or a claim against 
the firm of Jones, Râper & Co., bankrupts. 



THE JOHN H. STABIN. 

(District Court, D. Connecticut. June 17* 1902.) 

No. 1,308. 

1. Goi.l/IStON-:-D+¥AQES BECOyEHABLB— COST OF REPAIES. 

The fact that repairs made necessary by a collision make the vessel 
stronger and better than before the collision cannot be taken advan- 
tage of by the vessel responsjble for the Injury, to reduce the amount 
of its liablllty. ' 

2. Same— Interest. 

A Ubelant for collision Is entitled to recOver, as a part of hls damages, 
interest on the amount hé was compelled %o pay out for vrrecking serv- 
ices and jrepairs. 

In Admiralty. Suit for collision. On exceptions by claimant to 
report of commissiorier. 

Carpentèr'&^^^ark, for libelant. 

Newton, Church & He.witt,.,fQr claimant. 

1 2. See Collision, vol. 10, bent. Dig. § 284 
116 F.— 28 
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PLA.TT,,,j;;:»i^tri;ct j|u|lge, Thfi manner; ;ij which the exceptions 
are dra^ Ijojes; nôt ipipress me favorab!^. IJiave been compelled 
to givei mucfe' tîme to a careful examination of the évidence and 
exhibits'inthe case in ord'èr to alriye ât an intelligent appréciation 
of::|'liè pôitlts made by the^^c^^ THè 'Commander in'Chief, i 

Wall.,43> Ï7i X' Éd. 6q9. But I hâve giWri the time, and reached 
my own condtisions, and ïio good purpoSe would be served by re- 
quiringlUfthéi: amplification of thé exceptions. I shall hope that 
hereàftei^.a jntîi'e sensible ^^ewOf thé prpctor's duties in such cases 
will be iiailèrtàined by those ?yho hâve occasion to file exceptions 
to the repotits of commissioners. '; 

First Excëpiioîl.I think thât, ùnder ail the cifcumstances, Mor- 
gan's bill for repairs, of $2,765, should be paid, for the reasons given 
by the commissioner. Even if the repairs' do make the vessel 
stronger and better than she was before the collision, that fact can- 
not be taken advantage of by those who were responsible for the 
injury. The Alaska (D, C.) 44 Fed. 501. The exception is over- 
rulèd. ■■■■•-■,■.' •,..!„■■.• 

Second Exception. I do not think that the item of $172 for re- 
pairing sails shoiild hâve been allowed. The survey of November 15, 
1900, includedithe item;;) "Sails: Mainsail and foresail, three years 
old. Mainsail Lcan be repaired. Foresail to be new." The ofïer 
made by thé Morgan Iron :Works November 16, 1900^ was to make 
repairs "as per survey." H- thé libelant has paid for thé sails, he 
will be reimbtirsed in the amount which he will receive on the final 
decree. This exception is sristained. > 

Third Exception. Upon the évidence^ I agrée with the commis- 
sioner that the amount allowed byhim for demurrage is correct. 
The exoeptioh is overruledur - 

Fourth Exception. The wrecking bill and theiiMorgan bill ought 
to hâve been paid by the claimant at the outset of this dispute. 
They were fair bills and due. The libelant has been compelled to 
pay considérable interest himself, and I think he ought to recover 
interest from the claimanl 'Thè iterti of $172 for repairing sails has 
been merged iq the $2,7651 I think interest shauldbe figured from 
January i, 1901, on — 

Scott's bill , $1,786 56 

Morgan's bill ...iJ..!,...........'....,. ....;'*. .....i...., 2,765' OO 

■^■■li. i. . ■'' $4,55156 

With this modification, the "exception is overrtiled. 
Fifth Exception. If there had been no collision, thé paving stones 
would hâve b«en delivered, in Newi York in a: very short time, and 
could havé been sold at $55 pér liooo, bringing the consignors $1,100, 
from which would hâve been deducted the freight, which had been 
agreed upon, as shpwn in the bill of lading, at 40 cents a ton for 
300 tons dischàrged. Owing to the collision the arrivai in New 
York was much delayed, the fall market lost, and it became neces- 
sary to store such blocks as were received until the following year. 
There were found to be, by talîy, "to'unt in and count out," 19,128 
paving blocks, which brought at the market price, when sold, $918.14. 
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The balance undoubtedly dîsappeared on account of the difficulties 
entailed by the collision. 

The flrst loss then, based on count and prlce, was ?181 8<) 

The storage during winter was a loss 153 00 

The extra f reight f rom New Haven to New York 30 00 

Blakeslee's bill in New Haven 65 06 

Bemurrage on the boat whlch flnally carrled the stones to New York, 

whlch was actually due, and had to be paid 54 00 

For discharging and tallylng in New York, which was included in the 
original freight charge, but became necessary by reason of the col- 

lisioQ 42 2ô 



$526 17 



The haulage bill was evidently at the New York end, and would 
hâve been a necessary expense devolving upon the consignées under 
any conditions. I find that I do not agrée with either the libelant 
or the commissioner in this item, but I am quite satisfied that my 
view of the matter is correct, and so I will fix the damage to cargo 
at $526.17. To that extent the commissioner's figures are modified. 

Sixth Exception. I agrée with the commissioner, and the excep- 
tion is overruled. 

A decree may be entered in accordance with this opinion. 



In re ROGBRS. 
(District Court, S. D. Georgia, W. D. July 1, 1902.) 

1. Bakkruptcy— Insolvbncy Proceedings— Febs of Receiver and Attorneyb 

—Power of State Court to Incumbbr the Estate. 

Af ter a recelvçr had been appointed in Insolveney proceedings, the 
insolvent was adjudged a bankrupt, and the parties in the state court 
were enjoined pursuant to the provisions of the bankrupt act. There- 
after the state court entered an order that on payment of certain sums 
for the expenses and compensation of the receiver, and for compensation 
of the attorneys who secured hls appointment, the receiver turn over 
to the trustée in bankruptcy ail the assets of the bankrupt. Thereupon 
application was made to the fédéral court, setting forth that the receiver 
had not sufficlent f unds with which to pay such fées and expenses, and 
that the trustée had given notice of his intention to except to the order 
direeting such payment, and praying an order to the efCect that if the 
state court so modifies' such order as to allow the receiver to turn over 
the assets of the bankrupt to the trustée, without requirlng such fées 
and expenses flrst to be pald, the trustée be ordered to at once sell a 
sufflciency of the estate of the bankrupt with which to pay off such 
fées and expenses, and pay the same, and that the same shall be a flrst 
lien on ail the assets of such bankrupt, and be pald in préférence to 
any other clalm against his estate. Held, that the fédéral court will 
décline to recognize the authority of the state court to incumber assets 
of a bankrupt for the fées and expenses of its ofiïcers entered after the 
proceedings therein were suspended by the bankruptcy proceedings, 
especially when aceompanied by a ruling that such assets will not be 
delivered to the trustée until the allowances thus made are paid. 

2. Bame— Fées and Expenses in Insolvency Proceedings— Payment— Deliv- 

BRY OF Assets to Trustée— Condition Précèdent. 

Where a state court ordered that certain fées and expenses incurred 
in insolveney proceedings be paid before the assets of the insolvent be 
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turnççl ovCT ,to hls trustée la banjorïiptey, but dld not statç by whom 
sùcli paJ'Êiènï shiould be made, thé fédéral court will not order that such 
payment be made by the trustée. 

W. W. lyàmbdin, for, petitioning creditors. 

SPEER, District Judge. In this case insolvency proceedings were 
instituted in the honorable superîor court of Pike county, Ga., and a 
receiver was appointed by that court. Proceedings in bankruptcy 
were instituted hçre, and, upon application in behalf of the petitioning 
creditors, the parties in the state court were hère enjoined pursuant 
to the provisions of the, bankrupt act. Thereafter counsel for the 
petitioning creditors and for the bankrupt applied to this court for an 
order modifying the injunction obtained hère so that the attorney for 
the plaintiiif a,nd the receiver in the state court might apply to that 
court to hâve their fées and expenSes fixed by that court. It was 
conceded by the : petitioning creditors that the attorneys for the plain- 
tiff in the statC; court had the right so to apply. In that stage of the 
case this coqrt declined to pass any order to modify the injunction in 
any respect. Xhis was upon the ground that it was not necessary to 
do so. This was apparent because the only parties or counsel who 
could çomplain of a violation of the injunction had estopped themselves 
by admissions in judicio that the plaintiflfs in the state court had the 
right to apply for fées. This court further held that, if it should décide 
it ought to modify the injunction so as to allow counsel to go before 
the state court and claim that fées should be fixed by that court, 
it might in certain cases hâve very far-reachinç and serions consé- 
quences, — espîèciàlly in cases where this èourt was of the opinion that 
the procçedings in the state court \yere coram non judice because they 
had beeh su'Sfiéhdéd by the opération of the bankrupt law. In that con- 
dition of tbe ifeçord, application was made to the siiperior court of 
Pike county to dissolve the tempdrâ|-y injunction which had been 
gfânted thefe, and also to set jisidç ,the àppointjiient of the receiver. 
Itseems ïrotn the following. order that the question of fées, also, be- 
caine. invojved. The court held (the Honorable E. J. Reagan, Judge, 
presiding) as follows: 

"TJpon liéaring the wltliln appUcatiop, the court déclines to pass upon the 
qHëstipn of ais^o|ly;|rig' the temppraiy injunction and ïeceivership in this case 
on tlje groun^'-jthàt, fln order bas, herietofore been granted by the court sus- 
pçBdlng th'epfOïééednigs In this qÇjSe on .account of the: adjudication In bank- 
iuptcy of the d^^ndant, J. J. Eogers,., It is further ordered and adjudged 
thàt upon payment of the expenses, amountlng to $32, Ineurred by the re- 
çelyér, and upoy the payniient :of;?.5Ô0 to the receiver, Ud-reard A. Stephens, 
^s hls compensation, and upon t^é further payment; ofthe further sum of 
$500 to D,adfl>i ?^^^'^^^ ^ Dodd, attorneys, as thelr compensation, — sald 
àmpùnts havipgl l^een afljudgéd by this court to be due the said receiver 
fiar services rènde;réâ,herein, and adjudged to be due said Dodd, Newman 
& Dôdd for séfyjcçs in pling jthe ftrlginal pétition and the pétition for the 
ap]()ointment of, à, receiver in sald case,; — the receiver is dlrected to tum over 
aBâdeliver totÙfe trustée in bankruptcy, J. W. Hanson, the assets, choses 
in action, ànd effectS of Ï-J- ï^ogers, bankrupt." 



In view of this order, application is now made to this court, setting 
forth the f act that the temporary receiver appointed by the superior 
court of Pike County has not in his hands sufficient funds with which 
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to pay such fées and expenses, and that the trustée has r,iven notice of 
his intention to except to the order directing payment of said fee. An 
order is sought from this court to the ténor and effect as follows: 

"It is therefore hereby considered and ordered that, in the event the 
superior court of Pike county so modifies the aforesaid order as to allow 
said temporary receiver to turn over the assets of said banlîrupt to said 
trustée without requiring said fées and expenses first to be paid as provided 
in said order, said trustée shall, and he is hereby ordered to, at once sell a 
sufficiency of the estate of said bankrupt with which to pay ott and dis- 
charge said judgment so rendered by the state court as to said fées and ex- 
penses, and said trustée shall promptly pay ofC and discharge said judgment, 
and the same shall be a first lien on ail the assets of said bankrupt, and 
shall be paid in préférence to any other claim against the estate of said 
bankrupt." 

Upon considération the court déclines to pass the order sought, or 
any similar order. The trustée either has or has not the right to the 
possession of the assets of the bankrupt in the hands of the temporary 
receiver of the state court. That court déclines to pass upon the 
question of dissolving the temporary injunction and receivership in 
that case on the ground that the proceeding in bankruptcy suspended 
the proceeding in the state court. If, then, the proceedings are sus- 
pended, as is clearly the efifect of the bankruptcy law, the state court 
has no right or authority to fix the fées of its receiver having charge 
of the property, and less right to refuse to turn over the same until 
those fées hâve been paid by the proper ofScer of the bankrupt court. 
If the assets are delivered.to the trustée by the receiver of the state 
court, this court will consider any application for compensation which 
may be made by oiïicers of the state court, and, if allowable, will 
grant suitable compensation; but it must definitely décline to recog- 
nize the authority of the state court to incumber the assets of the 
bankrupt by a judgment of this character, especially when accompa- 
nied by the ruling that such assets will not be delivered to the trustée 
in bankruptcy until the allowances thus made by the state court are 
paid off and discharged. 

The order would be declined for the further reason that the order 
of the superior court does not indicate in any manner by whom the 
fées allowed in that court shall be paid, but this is unimportant when 
contrasted with the principal question in the case, namely, has the 
state court, upon proceedings instituted under the insolvency laws of 
the state, suspended by the enactment of the bankruptcy législation the 
right and authority to adjudicate liens against bankrupts' assets in 
favor of its own pfficers, and to refuse to surrender the assets to the 
proper officiai of the bankruptcy court until such fées are paid? 
Should such a précèdent be recognized, it may not be impossible that 
in a large number of bankruptcy cases the assets might sufïer from a 
mulcting process of this sort before they reach the hands of the officers 
appointed under the act of congress to administer and distribute them. 
Besides, if the officers of the bankrupt court are entitled to the assets, 
the state court has no authority to impose conditions as a prerequisite 
to their delivery; nor can the bankrupt court, by action in any sensé 
appropriate, give its sanction to such imposition, whether expressly 
or impliedly made. The practice for which the order sought might 



438 116 FEDERAL REPORTER. 

be regàrded as a précèdent; wo.tild riot orily largely inctease the ex- 
penses o,f'^uçh litigÊttion, bût'would inevitàbly resuit in great delay in 
the final dîspbsitîoii of bankruptcy litigation. 

It is represetlted to this' éôttrtthat; since the judge of the state court 
has held that^Kfe nQW bas ne aàtbority to pass any ordèr in the prem- 
ises, the asseis of the bankrupt will deteriorate and, largely disappear 
unless this court will direct a sale df:a portion of the assets to pay off 
the debt creatëd àgàinst them by the state court in behalf of its offi- 
ciais. Thjs, ,tf ti::ue, is, of course, déplorable. There are, however, con- 
sidérations involyed in this question which are far graver than the 
loss of assets in a particular case. : They involve the supremacy of the 
constitution and laws of the United States, the power of congress to 
create a uniform System of l^ankruptcy, the législation of congress cre- 
ating that System, and the sèttled principle that insolvency proceedings 
in state courts are suspended while the bankrupt law is of force. 
It is the duty of a court of the United States to take care that by no 
judiciàl Order of its own the eififectiveness and vigor of the laws with 
the enforcèirient and admitiistration of which it is intrusted shall be 
nullified and wHittléd away. 

For thèse reasons, but with great respect and déférence to the 
honorable the superior court of Pike county, the order sought is re- 
fused. 



McCATJLEY t. ÇlTY OF PHILADBLPHIA. 

(District Court, E. D. Pennsylvanla. June 12, 1902.) 

No. 17. 

1. NaVIGABLÇ WaTEBS— ObSTRDCTIOITS— LlABIIilTT OK CiTT. 

A City, alt|ioùeh charged by statute *ltli the duty of keeping the chan- 
nels of navigable streams wlthin Ità limita free from obstructions, 
çannot be held Hable for Jnjuries caused by a sunlcen wreck, where the 
owners had contraeted with a wrecking company to raise the vessel, 
and the company was prosecutlng the _work with diligence, uslng suci 
appliances; as were in commun use for the purpose, and apparently, 
even in the opinion of experts, with prospect of success, although the 
attempt ultimately resulted In failure. 

On Rehearinç. For former opinion, see 103 Fed. 661. 

John F. Lewis and Horace L. Cheyney, for libelant. 
Chester N. Farr, Jr*, for respondent. 

j. B. McPHERSON, District Judge. The decree dismissing the 
libel in this case {[1). C] 103 Fed. 661) #as set aside in order to per- 
mit further testimony to be taken concerning the alleged incompe- 
tency or warït of diligence on the part Of the wrecking company. The 
witnesses hâve noW been heaird and a rehearing has been had, but I 
see no reason to change the former finding, that négligence on the 
part of the city has not beeh established. I hâve no doubt that the 
master warden and the board Of port wardens had actual knowledge 
that the wreck existed, and that efforts were being made to remove 
it. Assuming their knowledge to be the knowledge of the city, 
what steps should hâve beeh taken? It is easy to look back upon 
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the wrecking company's failure to remove the hulk, and from this 
point of vantage to see that failure was probably certain from the 
fîrst. But this is not the standard by which the city's conduct should 
be measured. If the duty of the city to remove such obstructions 
has not been afïected by the act of congress of 1880 (i Supp. Rev. 
St. 296), undoubtedly it was bound to watch the work that was be- 
ing done, and to use due care to see that it was prosecuted with 
dihgence and with proper appliances. What should such care hâve 
disclosed ? It would hâve shown men in charge of the work who 
are conceded to hâve been compétent, using the only kind of ap- 
pliances that were then available in this port, prosecuting the task 
daily, apparently having some success in changing the position of 
the hulk, twice defeated by floods in the river and obliged to begin 
again, but evidently believing that the work could be dpne in the 
end, and continuing their efforts with persévérance and tenacity. 
It is impossible to believe that the wrecking company would hâve 
spent money and labor day after day for several months upon a 
task which they knew after a week or two was hopeless, — ihdeed, 
from the libelant's point of view, was even absurd. It did not 
seem either hopeless or absurd to the United States engineer sta- 
tioned at this port; for in October, 1893, after his 30 days' notice 
under the act of congress had expired, he recommended that a fur- 
ther period of 30 days should be granted upon the représentation 
of the wrecking company that the work would be accomplished in 
that time. Surely it is asking too much of the city to require it to 
be wiser than thèse experts, and to perceivlç then what may per- 
haps be plain enough now, after the fact has become known, namely, 
that the wrecking company had overrated its ability to do this 
particular pièce of work. I agrée with the foUowing proposition, 
quoted from the brief of counsel for the city, concerning the obliga- 
tion resting upon the municipality : 

"Where the work by priVate parties Is belng carried on dillgently and 
continuously, and with évident good f alth as t6 Its nltlmate effectlveness, 
the city Is not requlred to be astute In determinlng, as a matter o£ expert 
judgmént, whether or not such work Is belng done on a proper System or 
with proper appliances, when the appliances and System are such as are 
in common use for the purpose of raising and removing wrecks, nor in 
determinlng whether or not, under the method Bo adopted, the work can be 
carried to a successful Issue." 

A decree may be entered dismissing the libel, with costs. 



SILVER PEAK GOU) MIN. CO. v. HAEEIS. 

(Circuit Court, D. Nevada. April 28, 1902.) 

No. 710. 

1. New Teial-t-Mistakb, Inadvertencb, or Hurpkise. 

A motion to vacate a judgment rendered- In the absence of défendant 
and hIs counsel, and to grant a new trial on the ground of mlstake, 

T 1. See Appeal and Error, vol. 2, Cent. Dlg. {§ 590, 591, vol, 3, §| 3878, 3879: 
Judgment, vol. 30, Cent. Dig. |§ 265, 673. 
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Inadvertence, and aurtrise, Is addressed to the sound, légal discrétion 

■ ; of t!ïè=cOÙ«:' ■ ; , ;'■ ■ ^ , ■ 

8. SÂïtœ^SHb^*iN<3 OF DiLtOBNCB. ' 

Al 4e(elu4ant who, with knowledge of the flay on whlch his cause Is 
set for trl^|, falls to appear In person, pr tp: subpœna witnesses, or 
make ^rijt préparation for, triai, Is gullty pf lâches, whlch must be ex- 
cused befôi-e he Is entltléd. to àsk that a judginent rendered against him 
shàll biB' set àside on the ground of inlstalïe'or surprise because his 
cpupseli dld not appear; : and It Is not excused merely by the fact that 
hebad employed counsel to represent hIm, and espeeially when it was 
ai( express eonditlon pf thélr emplpyment.that they should be pald a 
retalperbefbte thé triai, àbd It was not pald. 

8. ATÏOHNBY lltl^ CtiBNT-iÙutT OF ATTOENKT— ï'AILtlRB OF CLIENT TO Pat 

- ^ RBTATNBlt. '■■ 1 ' ' ■ ■ ■ 

. " An attorn^, w-ho has/àppeàred and filed ànanswer for a défendant 
• wlth the; express agreement that he: wiU.nottry the case unless a i-e- 
talner agreêd upon Is pald before the time for trial, bas the right to 
■«iUthdraW irom the case or to fall tp appear at the trial If it is not pald. 
4. New Thuï,— Mistakb, InadverTbnce, or KtmpteisE— Appidavit op Mehits. 
! An afflâavlt of merlts pn am application by a défendant to set aside 
ajù^gn^entiand^grant a new trial on the grpund of mistake, inadvertence, 
or surpïisè shpuld show affirmât! vely that défendant belleves his dé- 
fense tP the action to belgppd, and such bellef should be founded on 
knowledgCf and not on Infprmatlpn only; 

On Motioii; to Vacate Judgment. 

D. Leishman and N. A. Huinmel, for the hiotibn. 
: M. A. Murplïy, opposed: 

HAWLEîï»! District Juége (orally). This is a motion to set aside 
and vacate the judgment heretofôre rendered herein upon the ground 
o|;inistake> inadvertance, and surprise. The case was regularly placed 
on the calendar,; and was set for trial on the çth day of December, 
1901, of whicli the défendant had; due notice. He failed to appear. A 
continuance was asked for on his behalf, as hereinafter stated. It was 
refused, and the plaintiff proceeded to introduce its proofs, and, after 
hearing, judgment was duly entered in favor of plaintiflE. 

Motions ofthis character are ùsually heard upon ex parte affidavits 
offered in stipj^rt of the motion, and wiien t-his is the case — as it was 
herërr-the authoritiesj hold they should be carefully scrutinized. 15 
Kuc. P1./& Prâc. 281, and authorities there cited. Such motions are 
always addressed to the sound, légal discrétion of the court, to be exer- 
cised in co^formity with law> reason, and justice. The affidavit of 
défendant fn support of the motion States that : 

"Sald judgment was obtained by a misrepresentatlon of facts. • • • 
That the défendant employed Thomas Wren and Oscar Smith, attorneys of 
this honorable court; to appear for hIm. and eonduct the; management of 
the défense in this cause. That the défendant used ail diligence at his com- 
mànd to protect his Interests, ' ànd f uUy belleved that they would be suf- 
flciently protected by the employment of his said attorneys. That on De- 
cember 7, 1901, Mr. Oscar Smith wrdte tô him a letter, in whlch he said: 
*I hâve to say that Mr. Wr^^ls elther In Sacrameuto or San Francisco,— 
I ^pjfi,<^^.knp,w< wblcb; nor do I: know when hè wIU retum. I bave tele- 
phoài^d'^udge Mnrphy, at GarSo»,! asklng Mm. to stipulate for a continuance 
for thirty days, but he refused on the ground that he bas flve witnesses en 
rout©,;: ,1 ha^e decJded rto gp *o , Oarson Monday, and, stating the clrcum- 
stances to .Tudge Hawley, ask him to grant.a continuance. I wlll do my 
best to secure a continuance. • • • If I fall to secure a continuance, I 
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suppose a default will be taken agalnst you, as I am not prepared wlth nor 
for a défense, even If I were dlsposed to conduct the same.' • * • That 
no motion for a contlnuance was prepared or properly presented to thls 
honorable court, and no affidavit upon whlch to support said motion was 
filed herein. That défendant had good reason to believe, and did believe, 
that his interest would be protected by his sald attorneys, and relied upon 
them and their fldelîty în his cause." 

In so far as it is intimated that this court must hâve been misledby 
remarks made by counsel on the motion for a continuance as shown by 
the reporter's notes, which constitute a part of the record herein, it is 
wholly without merit. The court refused the continuance not so muçh 
upotl the grounds of objection urged thereto by plaintiff's counsel — ■ 
although many of the facts were within the knowledge of the court — 
as upon the weakness of the defendant's own showing. In fact, thë 
défendant made no showing. The request for a continuance came sec- 
ondhand from counsel, who had filed an answer on behalf of défendant. 
The défendant was himself guilty of lâches and négligence in failing 
to appear personally in court in order to ascertain whether his counsel 
were présent, especially if it be true, as claimed by plaintifï's counsel, 
that they simply corisented to draw an answer for the défendant, and 
stated they would not appear at the trial unless he kept his promise 
to pay them a retainer. He does not show that he had subpœnaed 
any witnesses on his behalf, or made any préparation to make any dé- 
fense, or that he had any défense to the action. If counsel had been 
présent to represent him, they would hâve been powerless in the prem- 
ises. With knowledge of ail the facts, he ought not to be permitted 
to say that he was misled or deceived by his counsel, or that he was 
surprised upon hearing that a judgment had been entered against him. 
If he had employed counsel upon the express condition herein sug- 
gested, and failed to keep his promise, then no blâme can be attached 
to them. It was his own neglect, and not the neglect of the attorneys. 
Attorneys who accept employment on the statement that their fee 
must be paid in advance of the time when the case is set for trial hâve 
a right to withdraw from the case, or fail to appear therein, if their 
fées are not paid. I do not wish, however, to be understood as ap- 
proving their action in making such a conditional arrangement with 
this défendant. They should hâve demanded a retainer in advance, 
"as an évidence of good faith," before they filed the answer. But, if 
they had accepted a retainer, they should hâve stayed with him to the 
end. It was argued by counselthat the attorneys could not, in either 
event, hâve withdrawn from the case, or failed to appear. The au- 
thority cited by them does not go to that extent. It simply reaches 
the proposition that attorneys situated as they were could not writhdraw 
the answer they had filed in his behalf. Herbert v. Lawrence (Com. 
PI.) i8 N. Y. Supp. 95. In that case the court said : 

"The défendant elaims that Mr. Averill had no power or authorlty to 
withdraw the answer, and to allow judgment to go as by default. As a 
gênerai rule, where an attorney appears for a client in an action, he thereby 
undertakes the conduct of it to its termination (Harris v. Osbourn, 2 Oromp. 
& M. 629; Eothery v. Munnings, 1 Barn.& Adol. 17), and he is not at liberty 
to abandon it without reasonable cause and reasonable notice (Nicholls v. 
WUson, 11 Mees. & W. 106, 12 Law ,1. Exch. 266). But the attorney may 
give such notice for any reasonable cause. * • • In this case Mr. 
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Ayerlll undoubtedly hàd a ijlgjjt, iiiofler the circumstances, to wlthdraw from 
the action; but wlieth^r h,ç >ad a rigbt to wltbdraw the answer la another 
qB^tlon." ,, 

TT-jAflÇ.fliçn ^oeS on to statê tl^at an attornéy, having filed an answer, 
had no right to withdraw it without the consent of the défendant. The 
ruie applicable to this question is thus stated in 3 Am. & Eng. Enc. 
Law, 3i6, 317, as foUows : ' ' ■ 

"The ; relation ofattbrney and client cominençes from the date o£ the em- 
ploymeiït 6f thé attornéy; that Is, -ftrom the tSine when the agreement or 
coQtract by *hich the attornéy la ïfetained is consummated. * • * But 
there miist béian actual icontract 'or agreemeut, whether express or ImpUed. 
The mère Jac^ that one bas acted aa attomey for another does not, alone 
and of îtself, create the relation, althoùgh It may afCord a very strong pre- 
samptlôn of It" 

,The yiews a^ready expressed are conclusîve of the case,; but I am 
aiso of opinion that the affidavits herein filed as to the merits are 
wholly , ip^uffiçient. It should..aiways affirmatively appear that de- 
fendant beîieves his défense to ^e good, and such beHef oùght to be 
founded on knowledge, not information, i Enc. PI. & Prac. 365, and 
^lithorities there cited. "The form of the affidavits of merit usually 
neqtiired to be ma^e by a defetidant, and which should generally be 
strictly foUowed, is, 'that défendant has fully and fairly stated the case 
to his counsel, and that, he has a good and substantial défense upon the 
lE^ffiits in the action, as he is advised by his said counsel and verily 
beÙeves.' Every part of this form is matérial, and any departure from 
it &hould be avoided." i Enç.jPl. & Prac. 360. The afïidavit of N. A. 
ïîummel, of couiisel herein, dpes not of itself march up to the require- 
raeiits of the law. ,. 

The motion isdenied. 



: WKSTBKÎS UNION OOLD STORAGE CO. V. HURD. 

(Olreûlt Court, W. D. MWsouri, W. D. June 16, 1902.) 

. "No,i2,279. 

1. Bankruptct— DSBTs RelbasSd Bif Di8CHAKGn--DBBT Crbated bt Fkaud. 
In the proyision of Banljr. ActlSSS, f 17a, cl. 4, excepting from the 
debts releaspd by.a discharge In bankruptcy.debts created by the bank- 
, rupt's fràud, embèzzlement, etc., the tçrm "fraud" means positive fraud, 
or fraUd in faCt, involviiïg moral turpitude, as does embezzlement, and 
not Implied fraud, or fraud in law; and a debt arislng from an over- 
payment made tp the bankrupt through mistake, which he refused to 
refund, is not created by his fraud, within the meaning of such pro- 
vision, and is released by bis. discharge, althoùgh his déniai of liability 
when advlsed of the mlstake inay hâve been a mère pirètense. 

AtLaw. 

Lathrop, Morrow, Fox & Morse, for plaintiflp. 
fïarkle'ss, O'Grady and Crysler, for défendant. 

Philips, Di'strîct Judge. TWs controversy grows out of the fol- 
lowing State of facts, substantially : The plaintiflf corporation was 
doing business; in thé city of Chicago, 111., in 1897 and 1898, which 

Ifl. See Bankruptcy, vol. 6, Cent Dig. | 792. 
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business was that of storing in cold storage, for hire, goods, etc., for 
persons who might désire to do business with the plaintifï, and making 
advances in cash to its customers.upon the goods so stored, and for 
paying freight, insurance, and other charges against the goods, and 
selling the same for its customers, and making remittances at stated 
times. The défendant was engaged in business at Kansas City, Mo., 
in buying and shipping car loads of eggs to Chicago for sale. Thèse 
consignments were made to the plaintiff, who, upon notes executed by 
the défendant to it, made advances to the défendant. During the year 
1897 the défendant made several shipments of car loads of eggs to the. 
plaintifï, which the plaintilï sold; and on the I3th day of January, 
1898, it forwarded to the défendant a statement of accounts between 
them growing out of thèse transactions, showing a balance in the de- 
fendant's favor of $4,856.35. By mistake this included the sum of 
$3,072.65, which was included in a former statement made in Decem- 
ber, 1897, so that the plaintifï remitted in excess of the sum due to the 
défendant on this account $3,072.75, which the défendant, on being 
advised thereof, failed and refused to return to the plaintifï. While 
the pétition avers that the défendant knew at the time he so received 
said excess that it was not honestly due him, and that he cashed the 
check and appropriated the money to himself with the intention of 
defrauding the plaintifï, the essential facts are that the $3,072.75 in 
excess of the amount due was sent by mistake of the plaintifï, and 
when the défendant was sufHciently advised thereof, under pretense of 
claim on his part that there was no mistake, he failed to account for 
the money, and used the same in his business. The présent suit for 
the recovery of this sum was instituted on July 19, 1898. The answer 
pleads that on the i5th day of November, 1898, the défendant was 
adjudged a bankrupt by the United States district court for the West- 
ern district of Missouri, and that in his schedule of liabilities he in- 
cluded this claim of the plaintifï, of which the plaintifï had notice, and 
that the plaintifï appeared before the référée in bankruptcy and resisted 
the discharge of the bMikrupt; that afterwards, on the I5th day of 
April, 1901, the défendant duly received his final discharge in bank- 
ruptcy from said court, which discharge in bankruptcy is pleaded as a 
bar to this action and a discharge oï the claim. 

The défendant having scheduled the claim sued on and given notice 
thereof to the créditer, as by the bankrupt act provided, and having 
pendente lite received his discharge in bankruptcy, it is conceded by 
counsel for plaintifï that the discharge constitutes a complète bar to the 
action, unless the claim was created by the defendant's fraud, within 
the meaning of section 17, cl. 4, of the présent bankrupt act. This 
term, "fraud," as employed in the bankrupt act of 1867, received a 
defînite construction by the suprême court of the United States in Neal 
V. Clark, 95 U. S. 704, 24 L,. Ed. 586. Mr. Justice Field, speaking for 
the court, said : 

"The fraud referred to in that section means positive fraud, or fraud in 
fact, involying moral turpitude or intentional wrong, as does embezzlement, 
and not implied fraud, or fraud in law, which may exist without the im- 
putation of bad faith or immorallty. Such a construction of the statute is 
consonant with equlty and consistent with the object and intention of con- 
gress In enacting a gênerai law by which the honest citizen may be relieved 
from the burden of hopeless Insolvency. A différent construction would be 
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fiiebn&ÎBtent with the libéral splrlt whlch pervades the entire bankrupt 



"As 'the term "fraud" is ekpressed in the same connection with the 
term "einbezzlement" in the açt of July i, 1898, it must receive the 
same construction as given in the act of 1867. Bracken ,v. Milner 
(C. C.) 104 Féd. 522, and cases cited. There is no foundation, on 
the evideiicé in this case, to warrant the court in finding thât the claim 
sued -on Originated in fraud in fact, involving moral turpitude or inten- 
tional wrong. The debt had its origin through thé mistake of the 
plaintiflf in his stated accourtting with the défendant, and in overpay- 
ing the défendant, which overpayinent the défendant failed to return 
when âdvised thereof. The défendant did not obtain the money, 
throiigh'âny misrepresentàtion, falsehood, trick, or deceit. It was 
voluntàrily paid to the défendant, unsolicited and unihvited by him. 
The liability of the défendant; therefore, did not arise ex delicto ; and 
the proper foirhi of action for its recovery is simply an action for money 
had and received to the plaîritiiï's' use, arising on the implied promise 
which the law makes in such cases. The fact that the défendant, when 
restitution wàs demanded, denied liability, against the great weight of 
évidence, cotfld, not convert the wrongful détention of the money into 
an original positive fraud, èèâential in the création of a debt to avoid 
the efïect of a discharge in bànkruptcy. 
It results that'the plaintiflf cannot recover. 



WILCOXEN V. CHICAGO, B. & Q. R. 00. 

(Circuit Court, S. D. lowa, E. D. June 26, li902.) 

No. 356. 

1. Bemoval of OArsEs— Existence of Controversy— How Determined. 

Under the: provisions relating to the removal of causes in the fédéral 
judiciary act ôî; 1887-88, which permit a pétition for removal to be flled 
at the time, or.at any time before, the défendant is required by the 
laws of the statè to answer, the flling of an answer in the state court, 
disclosing the existence of ^ controversy, is not essential to the right 
of removal, where the pétition for removal states that there is a con- 
troversy. 

2. 8aHE — DiVERSITT OF CiTIZBNSHIP— ACTION BY GUARDIAN. 

Under, tl^e statutes of lowa the appointment of a guardian for a minor 
or an irisâilè person does not vest the gUardlan with title to the property 
ôf hiS'ward'or to a cause of action existing in his favor, but only with 
the right to managé and coûtrol the ward's property, and to prosecute 
■actions in his behalf and for his beneflt; and, in an action brought by 
; a guardian for an Insane person appointed by a court of lowa, the ward 
Is the reàl party plaintiff, and his citizenship, and not that of the 
guardian, controlB with respect to the juHsdietlon of a fédéral court or 
the right of removal. 

Oh Motion toRemand to State Court. 

Chester W. Whitmore and McElroy & McËlroy, for plaintiff. 

William McNgtt and W. 'D. Eaton, for défendant. 

McPHERSON, District Judge. This case was tjrbuglit by the title 
abbve given in the=(Èstrict court of Wapello couhty, lowa. The action 
is for a personal injury suflfered by the said Eslinger; by reason of the 

1[2. Diversity of citizenship as ground of fédéral jurisdiction, see notes to 
Shipp T. Williams, 10 0. C. A. 249; Mason v. Dullagham, 27 C. a A. 298. 
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alleged négligence of the défendant. Subsequently Eslinger became 
insane, by reason of said injury, as alleged. The amount sued for, 
exclusive of interest and costs, is in excess of $2,000. Within the time 
fixed by law the défendant filed in the state court its pétition for a 
removal to this court of the case. A good and sufïicient bond was 
tendered. The pétition for removal was verified. The pétition for 
rémoval was in the usual form, and feciting that there is a controversy. 
It was sufficient in ail respects to obtain a removal, unless it be with 
référence to the diverse citizenship. The state court found, and so 
recited of record, that the diverse citizenship was made to appear. 
But that court held that because défendant had fîled no answer to the 
alleged cause of action that it did not appear there was any contro- 
versy, and for that reason the pétition for removal was denied. The 
suprême court of lowa, up to the year 1886, had several times so de- 
cided, and, as I recollect, has not since the ôçth lowa otherwi'se ruled. 
No doubt the state district court followed those décisions. But the 
United States courts do not feel bound by those décisions, and Ivery 
much doubt if the lowa suprême court would so hold under the prés- 
ent judiciary act, because that statute provides that a pétition for 
removal must be* filed "at the time, or at any time before the défendant 
is required by the laws of the state * * * to answer." 25 Stat. 
435. Upon that point, if by the pétition for removal or otherwise it 
is made to appear that there is a controversy, it is regarded as suf- 
lîcient. And this was not controverted at the oral argument before 
me. I do not regard the question open for discussion, and am content 
with stating that when the pétition for removal states that there is 
a controversy, and that such controversy is as to an amount in excess 
of $2,000, etc., an answer need not be filed until the case is in this 
court. Although the state court, for the reason stated, denied the 
removal, the défendant in due time filed the record in this court. 
Thereupon plaintiff fîled a motion to remand, on the ground that the 
citizenship is not diverse. This motion has been elaborately argued, 
both by brief and orally. 

The défendant company now i's, and for many years has been, a cor- 
poration organized and existing under the laws of Illinois, and tberè- 
fore a citizen of that state. Eslinger, the person injured, was when 
injured, and at ail times since has been, a citizen of lôwa. The 
guardian, Wikoxen, was when this action was commenced, and at ail 
times since bas been, a citizen of Illinois. This guardian was appoint- 
ed by the district court of Wapello county, lowa, sitting in probate. 
Therefore we hâve thèse facts : The guardian is a citizen of Illinois. 
The insane man for whose use and benefit the action is brought is a 
citizen of lowa. Can the action be removed to this court on the 
ground of diverse citizenship? Or does the citizenship of Eslinger, 
the insane man, control ? As the guardian, Wilcoxen, and the défend- 
ant Company are both citizens of Illinois, if the citizenship of the 
guardian controls this case must be remanded. But as the insane 
man, Eslinger, for whose use ànd benefit the action is brought, is a 
citizen of lowa, and the défendant company is a citizen of Illinois, the 
motion to remand must be denied, and this court will retain jurisdic- 
tion, proyided it is the citizenship of the insane man which governs. 
That ail monéys recovered in this action, if any are recoveréd, will go 
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to Eslin^er, theinsane man, and that Wilcoxen will receive nothing 
beyondhisreasonable compensation, neçd only be stated. Section 
3481 qf tÉe Code of lowa prqvides : "The action of a person 
judicially- fpund to be of unsound mind must be bfought by his 
guardijan," ,/rhe preceding section (34§b) provides : "The action of 
a minor ;iji4st be brought by his guardian, jf he has one, ïf not, by his 
next fri^d," In each case it is the action of the party. In the one 
case it is "thé action of a minor," and in the other it is "the action of 
a perspn judicially found.to be of unsound mind." It is not the action 
of the guardian or of thé next friend, but it is the action of the ward. 
Section 3194 prqvides : "If a minor owns property, a guardian must be 
appointed to raànage the' same." In case a corporation seeks to con- 
demn property belopgiug to a minor or iiisane person, the guardian, 
under the djt'ectioh of the court, makes the,adjustment of the damages. 
Section 2001. The guardian of a miripr or insane person must list 
the ward's property for taxation (Code, § 1312), and may, but need not 
necessarily, redeem the same from a tax sale. If the guardian does 
not redeem, the minor or insane persqtj rnay redeem at any time with- 
in one yeaf after the disability is removéd. Id. § 1439. "Any guard- 
ian may sue in his qwh natne," but the^action does not abaté by the 
death, résignation, or removal of thé guardian. Id. § 3224. The 
guardianship of minors and of insane persôns is governed by the same 
laws. Id. §, ,3223. And siich guardians must prosecute and défend 
for,theirwardë under prqper o^dersof the court.. Id. § 3200. Thèse 
statutes persuade me that tKe rule iii Iqwa is, as perhaps it is else- 
vi/hère, as well as at common làw, that the title to the property is in the 
ward, and nqt ih, the guardian. , The guardian contrôla, and can man- 
age, but hasi no, title nqr ownershïp, and can only control subject to 
the direction! qf the court appbintirig , him. And it being true, that 
thcvvard, lias! ;the title, and the guardian only the right of control, is 
tq me of irr^pqrtahce. Oïi ihe précise question now before the court, 
the two texî bqoks Mobn on Rçmpy^l, and Black's Dillon on Re- 
moval, are not agreed, the one beihg for, and tbe other against, the 
jurisdiction of thig, cour,t, on the facts of this case. In Moon on Re- 
moval (section 1^4) it is sàîd : 

"Where a Suit Is brought by or agaitist a party in a représentative ca- 
paclty, hlg Personal cltlzenship contrôla ;the question of fédéral Jurisdiction, 
s6 fpr as BÙch jurisdiction dépends lipoti tUe cltizenship oî such party. 
Thls rule appllés to sults byor agaïnst trustées, administrators, executors, 
guardians, recelvers, and ofiScers of Joint-stock eompanles." 

And that guardians are so included the author cites the follqwing 
cases: (i) City.of New Orléans v. Whitney, 138 U. S. 595, Il Sup. 
Çt.-428, 34, X. Ed. I102. This was ône of the famous Gaines suits, 
and this particular action ^yas by her administrator. The case, there- 
fqre,,cannot be and is not in point. ,,It js true that Justice Bradley 
(at page 606, 138 TJ. S.j aild page -431,, 11 Sup. Ct., 34 L. Ed. 1102) 
does say that it is the citizei|iship of the executors, guardian, etc., that 
çontrols, tut he says this as dictùm, and that only because, as he says, 
tte assigtiraents.of thexauçe of actiôp are by opération of lavv. But 
îniqwa, at least, the gùardlàh does not take, by assignment oir qther- 
wise, the cause of action., (2) Woqlridge v. McKenna (C. C.) 8 Fed, 
650. Thi,s.;Ca.sç, in so fax as it is an authqrity at ail, is to the efïect 
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that it is the citizenship of the ward, and not of the guardian, that is 
controlling. (3) In re McClean's Estate (C. C.) 26 Fed. 49. This is 
a case of what was a separable controversy, and throws no light upon 
the question, and the subject-matter of the suit was that of a testa- 
mentary trusteeship. (4) Pennington v. Smith (C. C.) 69 Fed. 188, 
and Id., 24 C. C. A. 145, 78 Fed. 399, was the case of a testamentary 
guardianship. Whether Moon on Removal is correct in his state- 
ments or not, the cases cited by the author do not sustain the text. 

In case of an administrator or receiver or trustée or exécuter bring- 
ing an action there can be no question but that it is the citizenship of 
such trustée or receiver or executor that controls. But this is because 
the title to the subject-matter of the action is in such party, and not in 
the party to profit by a recovery. 

Justice Gray, in Lamar v. Micou, 112 U. S. 452, 472, 5 Sup. Ct. 
221, 28 L. Ed. 751, said : 

"The case of such a guardian differs from that of an executor of or a 
trustée under a Tvill. In the one case, the title In the property is in the 
executor or the trustée; in the other, the title in the property is In the ward, 
and the guardian has only the custody and management of it, with power to 
change its inyestment" 

I understand it to be a ruie, invariably followed, that in a case where 
the party to the record, as plaintiiï, has no interest in the subject- 
matter of the suit, that the citizenship of such party is not material, but 
that it is the citizenship of the party in whose interest the action is 
brought that is controlHng. For example, a sheriff or marshal levies 
upon property, and upon receiving a forthcoming bond rçleases the 
property. Afterwards the sherifif sups on the bond for the benefit of 
the judgment creditors. If the judgment creditors are citizens of one 
State, and the défendant of another, the United States court takes 
jurisdiction, and it is not material that the sherifï or marshal who is 
plaintifif is a citizen of the same state as is défendant. Hufï v. Hutch- 
inson, 14 How. 586, 14 L,. Ed. 553. In case of a state bringing suit 
upon a bond for the use and benefit of another the court looks only 
to the citizenship of the défendant and the person for whose use the 
action is brought. Indiana v. Glover, 155 U. S. 513, 15 Sup. Ct. 
186, 39 L. Ed. 243; Maryland v. Baldwin, 112 U. S. 490, 5 Sup. Ct. 
278, 28 L. Ed. 822. In case of an executor the title to the recovery is 
vested in hîm. He is to distribute it to creditors and to the bene- 
ficiaries, as may be determined by the probate court. But a guard- 
ian holds the recovery and manages it only until the disability of the 
ward is removed. Then the ward takes that which has been his ail the 
time, and the management of the guardian is at an end. 

Suppose the title of this case was reversed. Suppose the case was 
originally brought in this court by the défendant company as plaintifï 
on an alleged cause of action against Eslinger, the insane man. The 
name of the guardian would be mentioned, and mentioned twice only : 
(i) In the return of the ofïîcer showing service of the process. (2) The 
guardian would appear and make défense. Such appearance would be 
necessary, and plaintiiï would know that. But would such appearance 
defeat the jurisdiction of this court ? I doubt whether any one would 
so contend. But the défense by the guardian would be just as im- 
portant in the supposed case as the prosecutioft ôf the case at bar 
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by the guardian. In -fieither case would there be a judgtnent for costs 
against the guardian, , But in each case the guardian' woukl hâve the 
management of the Htîgation for the ward. Nothing mprè and hoth- 
ingless would be the duty and rights of the guardian. ' " '. 

Také ànother supposed case. Suppose Eslinger, shprtly àfter his 
injury, on his own motion had gone to Illinois, with â purpose of 
remaining a few days, and then returning to his hOme Jn Towa. ; While 
in Illinois the défendant company, , as plaintifï, a citizen of Illinois, 
sued -Eslinger in a stâte court of Illinois. The amount sued for was 
in excess oî $2,000. The next day Eslinger bècame insane, and a few 
daj's theréaîter he was removèd to his home in lowa, and there 
judicially declared to be of unsound mind, and Wilçoxen appointed 
his guardian. Would any one contêild that the action in the Illinois 
court was îihated or -was suspended until EsHnger wâs restored in 
mind? Gettainly not. And would àriy One contend that Wilçoxen, 
the guardian, could not appear in the Illinois State court, and remove 
the casé to the United gtàtes circuit court fpr the pi"oper district? 
In riiy jujjgnient, ail lawyers, wotild èay.that it was a removable case. 
And, if tl^^,bf;S0, is ît not 30 ^fgument o^ great weighit that the prés- 
ent case is removable, because the nonresident défendant may, under 
section 2 of the présent .iudiciary açt, remove any case in which 
briginàl juridiction might b'é acquiréd under section i, anid either sec- 
tion interprété the other.. Black's Dill. Rem. Causes, § 92, expressly 
déclares that 'ît is the citizenèhip of the ward, and nOt of the guardian, 
that deteritlines the queè'tipia 0^ jurisdictibn. It rriust be conceded that 
the text oiïfiis âuthor is hot yery well âustained.by thé, cases he cites. 
But Judge Bt'èwer, in théîç'âée pf Dodd y. Ghiselin (C. C.) 27 Fed. 405, 
had, as I think, this précise qùestiôft bèfore him when sitting in the dis- 
trict of Missouri.: In that Case two minors, citizens of Texas, brought 
the action against a citizen of Missouri. But the minors broùght the 
action by théir rfèxt friend, jthd çurator. As I understand it, a curator 
in Missouri pccupies larg-ely, if not entirely, the .position of a guardian 
iil lowa. And Judge Bréwer sustained the jurisdiction of the court, 
lipon the gi'pund that the wàrds had the:title to the subject-matter of 
the suit, th^èrèt>y distinguisliing the casé from those suits brought by 
éxecùtors, and citing the casé of Lamar v. Micou, 112 U. S. 452, 5 
Sup. Ct. 22i„28 L. Ed. ;;i^si, as bçing; décisive of the question. 

And this court is one otlimited jurisdiction, and its jurisdiction must 
always be made fo çlearlyl appear. If I \yere in doubt, I would remand 
the case. But I âm not in doubt. It clearly appears to me that the 
State court; wâs pusted of jurisdiction when the pétition and bond was 
filed, and the' 'filijtig of the record in this court, and that this court took 
jurisdiction when the record was thus fîled. 

I hâve àssumed that thé guàirdiao was regularly and lawfully ap- 
pointed. Ihayénot considered ivhether the state court had authority 
to appoint a citizen oflllîiîpis, as guardian of an insane citizen and 
■'résident of Ip^.à, with np éètate excéptirig in lowa. And, whatsoever 
the purpose wâs in thus seçuririg the, appoîntment of a citizen of 
Illinois to âct as guardian, the fact that thé ward is a citizen of lowa 
and the défendant a citizen of Illinois in my opinion gives this court 
juris.dictîo'n. 

The motion to remand is overruled. 
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OABSTAffiS et al. v. AMERICAN BONDING & TRUST CO. OF BAI/n- 

MORE OTTT. 

(Circuit Court of Appeals, Third Circuit June 5, 1802.) 
No. 02. 

1. FiDBLiTY Insurance— Construction of Contract— Misstatembnts bt Em- 

PLOYEB. 

A fldelity bond issued tp an employer to indemnify it against loss 
tlirough any défalcation of its manager provided that certain statements 
made by the employer relative to the duties and accounts of the em- 
ployed, "together wlth any statements or déclarations hereafter required 
by, or lodged wlth, the company, do and shall constitute an essential 
part and form the basis of tUis contract." It further provided that 
"any material misstatement or suppression of fact by the employer In 
any statement or déclaration to the company" should render the bond 
vold. On the occasion of an annual renèwal of the bond, the treasurer 
of the employer, on Its behalf, made a certiflcate to the company in 
■which he stated that on December 23d the books and accounts of the 
employed "were examined by us, and we found tbem correct in every 
respect, and ail moneys handled by him aecounted for, to the best of 
our lînowledge and belief." The funds of the employer were kept in 
bank, from which they were drawn only on checks-signed by the man- 
ager; and be drew such checks in payment of his own salary. A book- 
keeper was employed, who made out monthly statements of account, 
which were submitted to the managing board; but such statements gen- 
erally purported to show only current receipts and disbursements, and 
did not show the condition of the bank account or of the manager's. In 
fact, at the time the certiflcate was. made to the bonding company, no 
examination of the manager's account had been made since the annual 
examinatlon in the preceding February, and on December 23d he had 
drawn out, for his own use, $3,700 in excéss of his salary, which sums 
had been debited to his account by the bookkeeper. During the ensulng 
year he became a defaulter for a large amount. Held, that the certif- 
lcate of the treasurer was a material misstatement of fact, which, by 
the plain terms of the contract, rendered the bond vold. 

2. Trial— Province of Court— Resbrvkd Question of Law. 

Under the Pennsylvania practice, a réservation of "the question 
whether there is any évidence to go to the jury in support of the plain- 
tiff's claim" is a good réservation of a question of law; and the enter- 
ing of judgment for défendant on such reserved point, notwlthstand- 
ing a verdict for plaintifiC, is within the province of the court, being 
practlcally équivalent to the direction of a verdict 

Acheson, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Joseph DeF. Junkin, for plaintifiEs in error. 
F. P. Bracken, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

GRAY, Circuit Judge. In 1895, The Bourse Restaurant Com- 
pany, Limited, a limited pârtnership formed under the Pennsylvania 
statute, leased certain rpoms and some other property from the 
Bourse Company, for the purpose of conducting a restaurant. One 
Cari G. Essner was employed by them as a gênerai manager of their 
restaurant business. A few months after the restaurant had been 
opened, it was discovered that a license, under the Pennsylvania law, 
116 F.— 29 
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t<;^j^|^jH(moij^,^cç}jld wtbe tjaken out by a corporation, and an ar-, 
rangétneiit v^âè niSde bywhich Essner becâme the licensee, an agree- 
raent being made with him in tHe fôfm 6f a lease of the premises, by 
which heiWas;to:render a rent amôUnting to $20,000 per annum, and 
was to be paid $3,500 for his services as manager. In November of 
the foUowing year, an agreement ,was entered into, which made cer- 
tain provisions with référence to how the rent should be paid, and 
that certain déductions might be made if the profits of the business 
were npt siiràfièieht to pay it. Therè was pther évidence resting upon 
the teStirfîbny ;of witriessés and upori the course of business, tending 
to show that, though tlie relation between the restaurant company 
and assigner waS in formi that of lessor and lessee, yet in reality it 
was bnly a fôirm, and he continuéd as; their manager, handling ail 
receipts^iahd' piaking ail disbursementS and rendering monthly ac- 
countS;!of the profits genersdly under the name of rent, the lease hav- 
ing beenimade merely to avoid the disability imposed by the Penn- 
sylvaniâ stâtute in regard to licenses upon the restaurant company. 

On tite,2^â of December, 1895, "Pop ^^^ application of the restau- 
rant coflipany, the American Bonding & Trust Company, défendant 
in erfoSr, issued to it whàtisicalled a "fidelity bond," in which, for the 
premium named, it coyehanted, for the space of one year, to make 
good to the restaurant company, as employer, any pecuniary loss, to 
the extent of $5,000,,, byTeason of fraudulent or dishonest acts of 
Cari G. Essner,as the employed, in connection with the duties of his 
position, and which should amount to embezzlement or larceny com- 
mitted dnring said term. Among the stipulations contained in this 
bond, are the fpllowing : 

"Whereas, the employed bas been a^potated général manager In the serv- 
ice of the employer, and bas applled to the company for the grant of thls 
bond. And whereas the étttployér bas delivered to the company oertain 
statements and déclarations relative to the duties and accounts of the em- 
ployed, the manner of co(ndtictlng the bnslness of the employer, and other 
matters, whleh, together -wltb any statements or déclarations hereafter re- 
qulred by or lodged with the companyv do and shall constltute an essential 
part and form the basis of thls contract • * ♦ (6) That the company 
shall not be llable for any loss oecurrlng after the dlscovery of any fraud 
or dishonesty on the part of the employed unless the company shall In 
wrltlng indorsed on thls bond formally consent to a contlnuance of the bond 
notwithstanding such fraud or dishonesty. * » * (9) That any mate- 
rlal mlsstatement or suppression of fact by the employer in any statement 
or déclaration to the company, or In any elaim made under this bond, or in 
any failure of the employer to perform any of the provisions or conditions 
herein contained, shall render this bond vold from the beglnning." 

Annual renewals of this bond were made after 1895, the last renew- 
al continuing the policy from December, 1899, to December, 1900. 
The principal défalcations of Essner took place between February 9, 
and May 12, 1900. In December, 1899, the défendant in error noti- 
fiéd the restaurant company that the period for which the bond was 
issti^d wks about to expire, and inclosed the usual certificate to be 
exécuted by the compahy as a condition précèdent to continuing the 
contract. This certificate, which was duly signed and delivered to the 
défendant in behalf of the restaurant company, before the last renewal 
was issued, is as follows: 
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"To American Bonding and Trust Company of Baltimore dty: Thls Is 
to certify, that on the 23d day of Decejnber, 1899, the books and account of 

Mr. O. G. Essner, in dur employ a? were examined by us, and we 

f ound them correct in every respect, and ail moneys handled by him accounted 
for, to the best of our knowledge and bellef. He bas performed bis duties 
in an acceptable and satisfactory manner. We know of nothing in bis hab- 
its or antécédents affecting unfavorably his title to confidence, and we know 
of no reason why tbe guaranty bond, issued on his behalf by the American 
Bondlng and Trust Company should not be contlnued. His salary now Is 
$ . 

"Signature, William J. Ostheimer, Treasurer, 

"On Behalf of Bourse Restaurant Co. Employer." 

The first notice that was given to the Company, of dishonest acts on 
the part of the assigner, was on May 19, 190D. The restaurant com^ 
pany, owing to the défalcation of Essner, was compelled to diissolve, 
as a joint-stock company, and the liquidating trustées brought the 
action in the court below against the défendant in error, to recover the 
araount of the indemnity named in its bond. The case is before us 
on the writ of error to the judgment entered by the court below, in 
favor of the défendant, non obstante veredicto. 

It appears from the te'stimony that a bookkeeper was employed by 
Essner, and paid by the restaurant company, who kept ail the accounts 
of the restaurant under Essner's supervision, Monthly statements 
were made by this officiai to Essner, who submitted them to the board 
of directors at their stated meetings. A bank account was kept by 
Essner in the name of the restaurant company, subject only to his 
check as manager. It is also in évidence that Essner drew sums from 
this account from time to time, in payment of his salary of $3,500, the 
amounts of which were charged against him by the bookkeeper. On 
December 23, 1899, when the certificate above quoted was given by 
the treasurer of the restaurant company, no gênerai audit or expert 
examination had been made of the books since the preceding Feb- 
rùary, and the treasurer, who signed the certificate, testifies as follows : 

"Q. Are you famiUar wlth Mr. Essner's books? A. No, sir; not at ail. Q. 
Ton never saw those books at ail? A. No, sir. It was not my business to 
do that. Q. The only examination of those books made by any one on your 
behalf was the annual examination made by the audltorî A. We took his 
report Q. You took his report entirely? A. Yes, sir. Q. Dld you see the 
aceountant'9 report which was made in February, 1900? A. No, sir. I saw 
the letter; I did not see the report Q. Was thls report ever presented at 
the meeting of the board of managers? A. I do not know that it was. Q. 
Whose duty was it to examine thls report? A. We had the letter. I was 
not there at that meeting which took place in January, I think. Q. Mr. 
Showell said he did not examine it and you say you did not examine It 
A. I merely saw the letter. Q. And never examined the report at ail? A. 
I did not examine it" 

When the certificate signed by the witness was shown him, he testi- 
fied as follows: 

"Q. Did you slgn that paper? (Paper shown witness). A. Yes, sir. I 
signed that paper. Q. You signed that paper in advance of the renewal of 
this bond, did you not? A. When is the renewal date of the bond? Mr. 
Junkin: December 23d. By Mr. Bracken: Q. The bUl and recelpt for the 
money is dated January 10, 1900. Thls paper was signed before that? A. 
That was always done every year, because the books were examined In 
February of the preceding year, and the bond fell due in January, and the 
renewals came in December. Q. You mean when you signed thls paper 
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tljat tlie account? were rlght, that the books had been audited In February 
pf thé same i^ear? A. No; I dld liot meai) that at aU. I had been to the 
ïpeçtlilg. Qur nieetings are on tiip second Tuésday ot each month, and on 
thé secolia Tuesàay In December we had a meeting at the Bourse restaurant, 
and the s^atement was pregèpted, and on tlie strength of that statement I 
signed that renewal. Q. Yoù had, not personally made any examina tion of 
the books at an? A. I only took; the statement. By Mr. Junkln: Q. You 
took thé Mgular monthly report aS handed In by the bookkeeper? A. Yes, 
sir. By Mr. Bracken: Q. Hâve you that réjport hereî A. No; I haven't that 
report. But I rpcelved the rent regularly, the amount due every month, so 
we had no suspicion." 

It tljus appears by the testimony of the treasurer of the restaurant 
Company hinisèlf, who signed the certificate of December 23, 1899, 
upon whîch thé renewal of the bond, upon which suit was brought, 
was made, that he can give no Jîetter account of the information upon 
which he made the said certificate than that just quoted from his testi- 
mony. This cértainly is npt a sàtisfactôry explanation of the positive 
statement made to the bbniiihg Company in that certificate, that "the 

books and account of Mi". C. G. Eèsner, in our employ as were 

examined by us, and we foilnd them correct in every respect, and ail 
moheys handled by him accOUhted for, to the best of our knowledge 
and belief." At the time this certificate was made, it is in testimony, 
and not deni'ëd, that Essner had tàkén out of the proceeds of the restau- 
rant business, for his peridnal u'se, since the preceding February, 
$3,700, in excess of the amoùnt to which he was entitled as salary. A 
part of this arhount is included in the défalcation of over $18,000, for 
which suit is brought, and of which the bonding company was first 
notified in Mky, 1900. The monthly reports of which Ostheimer 
speaks in his testimony, were made by one West, the bookkeeper 
employed fdr the restaurant company by Essner, and whose accounts 
were kept under his, Bssner's supervision. Thèse reports, according 
to the testimony of West hîmself, were sometimes what he called "trial 
balances," and generally purported only to show current receipts and 
expenditures. Thèse reports were made by West to Essner, and by 
him submitted to the directors. They wère not in any sensé, nor did 
they purport to be, an audit of Essner's books or accounts, or show the 
resuit of any fexaimination of the bank account kept by Essner in the 
name of the rq/staurant, and oh which Essner alone drew the checkâ. 
It seems to us obvious that Qstheimer, â|s treasurer, and in behalf of 
the restaurant company, falsely certified to a vérification which in fact 
had not been had, and was guilty of such lâches as should defeat a re- 
çovery. ^. n ■: , ■ 

The learned judge of the tontt below submitted to the jury the 
question, whether, on ail the testimony, Essner was to be regarded as 
lessee of the restaurant company, or merely their manager, correctly 
stating that, if they should find that he was the lessee, their verdict 
should be for the défendant, because the moneys he received, he 
would in that case hâve received in his own right, owing to the res- 
tauràntconip^ny only the stipylatèd rent ; his appropriation of mon- 
ey, tlierefore, would ^pt corne within the description of embezzle- 
ment or larceny. If,;however, the jury should find that Essner was 
the manager, and not thé- lessee, of the restaurant company, then the 
question was submitted to the jury, whether the said restaurant com- 
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ppy had discovered any fraudaient or dishonest acts on the part of 
Essner, prior to the certificate of December 23, 1899, or had neglect- 
ed to_ avail itseh' of such sources of information as it was bound to 
avail itself of, in order to discover whether such fraudulent or dishon- 
est acts had been committed. Proper rules for their guidance, in 
the détermination of thèse questions, were, in our opinion, given to 
the jury by the learned judge. The court reserved the question, cov- 
ered by the prayer of counsel for the défendant asking for binding 
instructions, whether there was any évidence to go to the jury in 
support of plaintifïs' claim. Upon a motion for judgment for de- 
fendant, non obstante veredicto, the court, after argument, granted 
the motion and directed judgment to be entered for the défendant on 
the point reserved. 112 Fed. 620. In this, we think the learned 
judge of the court below was right. 

It is quite true, that the written contracts of indemnity, issued by 
such companies as the défendant in error, hâve come to be loolced 
upon by courts, and to be treated, more as policies of insurance than 
as bonds. As contracts of indemnity, they will be Hberally construed 
so as to efïectuate the purpose for which they were issued, and as, 
like policies of insurance, they are generally prepared by the bonding 
Company, the rule of contra proferentem will often be applied in con- 
struing their stipulations. "But," as was said by Mr. Chief Justice 
Fuller, in the récent case of Guaranty Co. of North America v. Me- 

chanics' Sav. Bank & Trust Co., 22 Sup. Ct. 124, 46 L. Ed. , "this 

rule cannot be availed of to refine away the terms of a contract, ex- 
pressed with sufîîcient clearness to convey the plain meaning of the 
parties, and embodying requirements compliance with which is made 
the condition to liability thereon." In this case, the parties to the 
contract hâve seen fit to expressly déclare, that certain statements 
made by the restaurant company, relative to the duties and accounts 
of the employed, together with any statements or déclarations there- 
after required by or lodged with the company, do and shall constitute 
an essential part, and form the basis, of their contract. This déclara- 
tion is clear, unambiguous, and manifestly covers the certificate asked 
for by the défendant in error, as a condition précèdent to the renewai 
of its bond. Let us refer again to the language of this certificate. 
It is in part as follows : 

"To American Bonding & Trust Company of Baltimore City: This is to 
certify, that on the 23d day of December, 1899, the books and account of 

Mr. O. G. Essner, In our employ as were examined by us and we found 

them correct in every respect, and ail moneys handled by hlm aceounted for, 
to the best of our knowledge and belief. • * •" 

This certificate was signed by William J. Ostheimer, as treasurer, 
and in behalf of the Bourse Restaurant Company. Yet, by the tes- 
timony of this same person, called on behalf of the plaintifïs in error, 
it appears that the books and accounts of Essner, as an employé of 
the restaurant company, had not been examined by the said treas- 
urer, or by any other ofïicer in behalf of said restaurant company, 
within any reasonable time prior to the date of said certificate. The 
monthly reports made by Essner, through West, his bookkeeper, and 
upon which alone Ostheimer testifies that he rehed, in making his 
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certîficatei, did not and could not furijîsh the information that would 
justify thé stàtembnt of the certifiçate. It appears, therefore, from 
the testimony offered by the plaiiitifïs, that no examination at ail, of 
the bocks and accounts of Êssner, was made, as certified to by the 
restaurant company. There was then a clear and absolute noncom- 
pHance with this essential requirement. The certifîcate to the con- 
trary was a false certifiçate, and as that certifiçate was made by ex- 
press stipulation betweeri thp parties, to "constitute an essential part 
and form a baisis of this contract," the obligation of the contract itself 
is destroyed. 

In the face of a requirement madè so absolute and unequivocal 
by the terms iti which it is expressed, the contention of the plaintiffs 
in errer, that if the examination were such as the company was in 
the habit of rhàking-, it would be sufficient, or, that if the examination 
were made in good faith, and the certifiçate signed in good faith, ail 
the requirements were fuîfiUed, cannôt be sustained. As said by the 
learned judge of the court beloW, in his opinion upon the motion 
for judgment,. non obstante veredicto, "if an examination of the em- 
ployed's accounts had been made, the employer would probably not 
hâve been bound to do more than act in this regard with a reasona- 
ble diligençp and in good faith; but where no examination at ail is 
made, in spite of a positive certifiçate to the contrary, the employer 
must at least be charged with knowledge of what appears on the very 
surface of the accounts. What thus appears, was an apparent em- 
bezzlement of the employer's money ; and of this fact, it need hardly 
6e said that the défendant \ya:s entitled to be informed. It may 
hâve been capable of an explànation consistent with innocence, but 
the prima faciès pointed towards guilt, and it is now clear that guilt 
was the fact ])ehind the appearance." 

The evideiiçe bearing upon the point reserved was undisputed. 
The certifiçate of December 23d, and the relevant provisions of the 
contract, speak for themselveS. It was peculiarly, therefore, a mat- 
ter for interprétation by the court, and binding instructions to find 
for the défendant might properly hâve been given. Therefore, the 
motion for judgment, non obstante veredicto, was properly disposée 
of, and the judgment of the court below, in favor of the défendant, is 
afifirmed. 

ACHESON, Circuit Judge (dissenting). I am not able to agrée 
with my Brethren in their expreissed conclusions, and I dissent from 
the judgment of affirmance. 

I. In my view, there was no question of law properly reserved, 
upon which the court below could enter judgment for the défendant 
against the verdict in favor of the plaintifif. After évidence on both 
sides had been put in, and at the cîosè of the court's charge, the learned 
judge said : "I réserve the question whether there is any évidence to 
go to the jury in support of the plaintifï's claim ;" and, in response to 
an observation by the defendant's caunsel as to the scope of the réser- 
vation, thé judge added : "I reserve your last point, which asks for 
binding instructions." With great respect for the learned judge be- 
low and my associâtes hère, I must express my conviction that this 
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was not a réservation of any question of law, but a réservation of the 
whole case. If, under such réservation, judgment may be entered for 
the défendant notwithstanding a verdict in favor of the plaintifï, then 
the verdict becomes a mère matter of form, and the court ultimately 
exercises the function of both judge and jury. I cannot agrée that 
such disposition of a case is équivalent to a binding instruction to the 
jury to find in favor of the défendant. For in that case judgment 
would be entered for the défendant upon a verdict in his favor. But 
hère the verdict of the jury upon the facts was in favor of the plaintifï, 
and no stated queistion of law was reserved. The mode of procédure 
hère followed, I think, is an unwarrantable departure from the consti- 
tutional provision : "In suits at conimon law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury shall be otherwise re-examined 
in any court of the United States, than according to the rules of the 
common law." 

2. But assuming that there was a proper réservation, the court, I 
think, erred in giving judgment for the défendant. Under the charge 
of the court, the jury, in rendering a verdict for the plaintifï, must hâve 
reached the conclusion that the employer, the Bourse Restaurant Com- 
pany, Limited, at no time before the last renewal of the indemnity 
bond in December, 1899, had discovered any fraudulent or dishonest 
act on the part of its manager, Essner, anid that no fact had been 
brought to its attention which would fairly and properly give that in- 
formation. The évidence fully justified such a finding. The bond re- 
quired on the part of the employer good faith and reasonable diligence 
only. Section 9 of the bond déclares that "any material misstatement 
or suppresision of fact by the employer, in any statement or déclaration 
to the Company," shall avoid the bond; and section 10 provides that 
the bond shall be avoided "if the employed has, within the knowledge 
of the employer, been a defaulter at any time during his service." 
Now it is demonstrable by this record that the jury must hâve found 
that the plaintifï company had no such knowledge at the time of the 
last renewal of the bond or before. Moreover, the certifîcate of De- 
cember 23, 1899, which the défendant sent to the plaintifï company to 
be executed, and which Mr. Ostheimer, the company's treasurer, 
signed, in terms is "to the best of our knowledge and belief." The 
évidence showed the exercise of great vigilance by the Bourse Restau- 
rant Company in respect to the acts of its manager, Essner, in the con- 
duct of its business. Annually, after the cloise of the business year, 
which ended on January 3ist, there was an audit of his accounts and 
books by expert accountants. Then monthly reports or statements in 
writing were made by the company's bookkeeper (West) from the 
books, and were laid before the board of directors at their monthly 
meetings, which were held on the second Tueisday of every month. 
Such a report or statement was before the board at its meeting in 
December, 1899. There was no reason for the board, or Mr. Ost- 
heimer, who was présent at that meeting, to doubt the completeness 
of that statement made by the company's bookkeeper from the books. 
It disclosed nothing wrong in the manager's accounts or books. The 
learned judge below fell into inadvertent mistake of fact in saying that 
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"no examînatîon whateyer had been made of the books and accounts 
of the emplqjred at the date named or for nearly a year before," and 
that thç statement presented to the company in December, 1899, was 
made "by, the bookkeeper of Mr. Essner." It clearly appears that 
Mr. West was the company's own bookkeeper, atld the évidence justi- 
fies the concluision that his December statement was made up from his 
examination of the books àtid accounts. The ceftificate of December 
23, 1899, was signed by Mir. Ostheiirier, the company's treasurer, in 
perfect good îaith, after thé, December examination of the books and 
written statement were made by West. Such an examination had to 
be made by some compétent employé, and, under the proofs, I cannot 
doiubt that Mr. Ostheimer, în signihg the certificate, had a right to 
act upon West's examination and! w;ritten report. When the condition 
of this indemnity bond speaks ôf the employer's knowledge that the 
employé is a defaulter, surely it méans actual knowledge, and not con- 
structive notice through sbme subordinate employé who may hâve 
acted negligently in his examination or report. The mère négligence 
of the insured or his servant does not take a loss thereby occurring 
out of the protection of the policy. Wood, Ins. § ici. If the fore- 
going views are not sound and apt, then, truly, are employers' in- 
demnity bonds (so-called) instruments "that palter with us in a double 
sensé, — that keep the word of promise to our ear, and break it to our 
hope." 

West did not call the attention of the board to Essner's overdraft, 
and it was not known to Mr. Ostheimer or to any of the officiais or 
directors of the company. The fact that Essner had overdrawn his 
account did not necessarily îihply embezzlement. His ledger account 
on its face showed regular débit entries for ail moneys he had drawn 
out. There was no attempt at concealment. Before the end of the 
then current business year, the balance against Essner had been re- 
duced to $969. The expert accoùntants who made the audit in Feb- 
ruary, 1900, treated this balance of $969 as a legitimate débit. More- 
over, Mr. Hayes, one of thèse expert accoùntants, testified thus : 

"Q. In maklng this report in February, 1900, did you find any évidence pt 
any fraudî A. No, sir; we sa,-w iio évidence of that liind. Q. Was there 
anything that you saw In the books tb make you suspicious that Mr. Essner 
was embezzling the moneys of that concem? A. No." 

The report of the experts made in February, 1900, which covered 
the preceding business year, was entirely favorable to Essner. It was 
for the jury to détermine whether entries appearing in the books in 
December, 1899, imported embezzlement. Indeed, upon every ques- 
tion of fact, it was for the jury, and not for the court, to draw from 
the évidence the proper inferences. 

DALEAS, Circuit Judge (coricurring). Upon the subjects main- 
ly discussed in the principal opinion in this case, nothing further need 
be said ; but upon one point, which the dissenting opinion has made 
a serious one, I deem it proper to add a few words. 

The judgment hère complained of was entered upon a point which 
the learned trial judge reserved in thèse words : "I reserve the ques- 
tion whether there is any évidence to go to the jury in support of the 
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plaintifïs' claim." In our opinion, this was a good réservation. The 
suprême court of Pennsylvania has, after argument and reargument 
Vjefore a full bench, distinctly so decided (Fisher v. Scharadin, i86 
Pa. 565, 40 Atl. 1091 ; Boyle v. Borough of Mahanoy City, 187 Pa. 
r, 40 Atl. 1093); and within l'-e knowledge of the writer, the cir- 
cuit court for the Eastern dist;'.ct of Pennsylvania, from which this 
case cornes, has in a number of instances, and without protest or dis- 
approval in any, reserved precisely the same point. Indeed, coun- 
sel in this cause appear to hâve regarded the practice as settled, 
for "the record shows no objection or any exception to the form 
of the réservation." Boyle v. Borough of Mahanoy City, supra. 
The reserved point, as it had been explicitly stated, was not varied 
by the colloquy of the judge and defendant's counsel at the con- 
clusion of the charge. Counsel said : "I understand that the ques- 
tion whether or not the case can be submitted to the jury to find 
that the défendant is liable, is reserved by the court;" and the 
learned judge replied: "I reserve your last point, which asks for 
binding instructions." The intention and import of thèse remarks, 
when connectedly read, appear to hâve been, not to add another point 
to that which had already been stated, but to indicate the practical ef- 
fect of its réservation ; and whether this was or was not accurately 
done is unimportant, for it is quite manifest that the judgment which 
was subsequently entered was in fact rested solely upon the ground 
that there was no évidence to go to the jury in support of the plain- 
tifïs' claim ; and consequently, even if the court had been in error in 
supposing, at the trial, that the réservation of that question was 
équivalent to reserving a request of défendant for binding instruc- 
tions, no harm would hâve been done to the plaintifïs. But in our 
opinion there is no substantial diiïerence between a judgment entered 
upon a directed verdict for défendant and one entered in his favor 
notwithstanding a verdict rendered for plaintifï, subject to the ques- 
tion whether there was any évidence to warrant it. "Whether there 
be any évidence which entitles the plaintifï to recover is necessarily a 
question of law" (Fisher v. Scharadin, supra) ; and that question it 
is which, by either method of procédure, and with like eflfect in each, 
the court décides. No encroachment is made upon the domain of 
the jury where either course is pursued. Its province of fînding facts 
from évidence is not at ail invaded. AU that is adjudged is that a 
verdict which is unsupported by any évidence cannot properly be 
made the basis of a légal judgment ; and the soundness of this funda- 
mental proposition is now, we think, too well established to admit 
of question or be open to debate. 

Although certain questions of fact were submitted by the court, 
and were found for the plaintifïs, yet the question "whether there was 
any évidence at ail to go to the jury, upon a particular fact essen- 
tial to the plaintifïs' case," was one of law, upon which binding in- 
structions might hâve been given ; and it was this question of the ab- 
sence, not of the eiïect, of évidence, which the learned judge reserved 
and decided. Boyle v. Borough of Mahanoy City, supra. 
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V MUNICIPAL TRUST 00., Limited, v. JOHNSON CITY. 

(Circuit Court of Appeals, Slxth Circuit. June 3, 1902.) 
No. 1,082. 

1. RiiiROADS— Municipal Sdbsoription to SiocK — Validitt of Bonds. 

A railroaâ company was organlzed under the gênerai statutes of 
Tennessee to bulld a rallrôad between a point on the eastern boundary 
and one on the northem boundary of the state, and havlng the same 
name as à Consolidated company, exlstlng under the laws of South 
OaroUna and North CaroUna, authorlzed to bulld and operate a road 
through thœe states and to a point on the Ohlo river. The two com- 
panles were Consolidated, as permitted by the laws of Tennessee, and 
the consolidation was iratifled by the stockholders of each, whlch under 
the statute of Tennessee gave the Consolidated company power to do 
"ail acts àhd thlngs whlch the sald cOmpanles so consolidatlng, or either 
of them, mlght haVe dona prevlous to such consolidation." After such 
ratification an application was made in the name of the company, in 
whlch it was descrlbed as being "chartered under the laws of the state 
of Tennessee," asklng a clty in that state to subscribe to its capital 
stock as authorlzed by Shannon's Ann. Code Tenn. §§ 1558-1573, whlch 
conferred such authorlty only in case of companles incorporated under 
the gênerai, laws of the state. The subscription was made as authorlzed 
by a vote of the cltlzens, the road constructed, and bonds issued and de- 
livered to the company in payment of thè subscription. The incorporators 
of the Tennessee company reslded in such clty, whlch was named in its 
charter as a point on Its projected road, and its articles of incorporation 
were. there reglstered in the office of the county clerk. The stock- 
holders' meetings at whlch the consolidation was efCected were also both 
held there. Hel^i, in an action to enforce the collection of coupons from 
the bonds, that imder such évidence it could not be declared by the court 
as concluslvely proven that the town, in the issuance of the bonds, was 
dealing with the foreign corporation, rather than with the domestlc or 
Consolidated company, and that the bonds were therefore unauthorized 
and void,; although the application to the clty was signed by one as 
gênerai manager, who, prevlous to the consolidation, had been the gênerai 
manager of the foreign corporation. 

S. Samb— Effect of Récitals in Bonds— Tennessee Statute, 

Shannon's Ann. Code Tenn. § 1558 et seq., whlch authorizes cities and 
towns to subscribe to the stock of a domestlc rallrôad company under 
, certain conditions, and to Issue bonds in payment therefor, providea 
;" (section 1662) that, upon the présentation of an application for such 
subscription to the mayor, he shall convene the board of mayor and 
aldermen. Or other governlng body, and that, "should a majority of the 
board of maybr and aldermen, or other governlng or représentative body, 
of such City or town, be of thç opinion that an élection should be held 
in the sç.me to détermine whether ôr not such clty or town should make 
the subsdription, it shall so order." Beld, that such statute vested in 
the board oi mayor and aldermen the power and duty to détermine 
whether a railroad company maklng application for such a subscription 
was a domestlc corporation, to whose stock a subscription might lawfuUy 
be made; thatwhere It acted, and caljed an élection, and pursuant to 
the vote thereat Issued the bonds to the company on a compllance with 
the required conditions, whlch bonds recited their Issuance under such 
statute, and that "In Issuing the same ail of the provisions and require- 
ments of each of sald statutes hâve been strictly fulfilled and complied 
with," the munlclpallty was precluded by such récitals from denylng 
that the company was a domestlc corporation. In a suit by a bona flde 
holder of such bonds, where a domestlc corporation of the name exlsted, 
and its articles of incorporation were of record, in the county where the 
bonds were Issued. 
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8. Same. 

IJnder a statute Umltlng the amount of rallroad bonds which may be 
issued by a city to a certain per cent, of its "taxable property," tbe 
assessment rolls for the year preceding tbat in wblcb bonds are issued 
are not conclusive upon the value of the taxable property of the city at 
the time of their issuance, and a récital In the bonds, by the offlcers 
vested with the duty of determining the question, that the statute bas 
been fuUy complied with, is conclusive upon the city, in favor of a bona 
flde holder, that they do not exceed in amount the statutory limit. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This is a suit brought in the court below to recover the contents of cer- 
tain coupons for interest belonglng to bonds issued by the mayor and alder- 
men of Johnson Oity, a municipality of Tennessee, and bearing date May 
1, 1890. The bonds were executed and delivered to the Oharleston, Cincinnati 
& Chicago Rallroad Company in payment of a subscription by the city for 
the stock of the rallroad company at par, under the authority of a statute 
of Tennessee found in Shannon's Ann. Code, §§ 1558-1573, inclusive, of vyhich 
the f ollowlng are ail that need be quoted : 

"Sec. 1558. Any county, incorporated city, or toven may become a stock- 
holder in any rallroad company incorporated under the gênerai laws of this 
State, to an amount not exceeding, in the aggregate, one-tenth of its taxable 
property, by complying with the requirements of the following sections of 
this chapter: 

"Sec. 1560. Before any counfy shall make any subscription under the pro- 
visions of said sections, the président, or other authorized officer or agent 
of the rallroad company, shall subœit to the chairman or judge of the county 
court, as the case may be, of the county an application in the name of the 
company, settlng forth the proposed termini of its rallroad, the amount of 
the subscription asked for, the tlme within which Its road will be constructed 
through the county, and that the application is made under said sections, and 
the same shall be accompanled by a plan or map, certified by the chief en- 
gineer of [the] company, showing the gênerai direction and Une of its rall- 
road in the county. And, before any incorporated city or town shall make 
any subscription under thèse provisions, such application must be submltted 
to Its mayor or chlef executive offlcer, showing the proposed termini of its 
rallroad, accompanled with the déclaration, on the part of the company, that 
it wlU locate and construct its rallroad within one mile of such incorporated 
city or town, within such tlme as shall be flxed In the application. 

"Sec. 1562. And In llke manner [that is, referring to section 1561, relatlng 
to countles], upon the présentation of the application to the mayor or other 
chief executive ofQcer of any incorporated city or town, accompanled with a 
ïleclaration on the part of the company that its Une of rallroad shall be 
located and constructed wlthba one mile of such city or town, as proylded 
in section 1560, then It Is made the duty of such mayor or chief executive 
officer to convene the board of mayor and aldermen, or other govemlng or 
représentative body of such city or town, and submit such application for Its 
considération; and should a majority of the board of mayor and aldermen, 
or other govemlng or représentative body of such city or town, be of thé 
opinion that an élection should be held in the same to détermine whether or 
not such city or town should make the subscription, It shall so order. 

"Sec. 1563. The county court, or board of mayor and aldermen, or other 
governing body, as the case may be, shall spread upon Its records the appli- 
cation and aceompanying plan or map or déclaration, as the case may be, 
and the amount to be voted upon by the people, and shall bave fuU power 
to order such élections accordlng to the laws regulating élections In this 
State. 

"Sec. 1569. Such subscription of any county or Incorporated city or town 
shall not become due and payable unless said rallroad company shall bave 
constructed and put in opération within the time flxëd In the application, and 
substantially in the direction and on the Une as shown in said plan or map, 
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that portion of Its railroad located wlthln the county making the subscriptlon, 
or that portion of its raiiroad located wlthin the county in which is situa ted 
the incbrp(Jra.ted city or town m&king the subscriptlon, as the case may he: 
provided, that any county, incorporated city, or town making the subscrip- 
tlon under thèse proTisions, may, In addition to the restrictions imposed by 
thls section, stlpulate with the railroad company that its subscriptlon shall 
not beeome due and payable untll the company shall construct its road to 
Buch points, or for such distancés, as may be agreed upon. 

"Sec. 1570. When such subscriptlons shall beeome due and payable, as 
provided in section 1569, the coUnty or city or town making the subscription 
shall make and exécute its coupon bonds for the amount of such subscrip- 
tlon, payable not more than twenty years after date, and bearing interest 
at such rate as may be agreed upon, not exeeeding 6 per cent, per annum, 
payable semiannually, and dellver the same to the railroad company: pro- 
vided, that such county, city, or toven may pay such subscription in cash at 
maturlty, if it shall so elect." 

In pursuance of thèse provisions, the Charleston, Cincinnati & Chicago 
Eailroad Company on December 30, 1889, made an application for aid by 
way of subscriptlon to its stock to the amount of $75,000 to the may or and 
aldermen of Johnson City, the initial part of said application being as fol- 
lows: 

"Johnson City, Tennessee, Dec. 30, 1889. 

"To the Board of Mayor and Aldermen of Johnson 01 ty, Tennessee: The un- 
dersigned, Charleston, Cincinnati and Chicago Railroad Company, a body 
politlc and corporate, chartered under the laws of the state of Tennessee, 
submits the followlng application for aid from the town of Johnson City, 
under the Acts of the General Assembly of Tennessee, chapter 3, page 57, 
and chapter 58, page 129, of the Açts of 1887: The said railroad company 
proposes to construct a Une of railroad, standard gauge, from Charleston, in 
the State of South Carollna, to Ashlfind,, in the state of Kentucky, and has 
located and is constructing Its Une of railroad through the corporate limlts 
of the town of Johnson City, and wlÛ complète that portion of its Une within 
said town and county on or before the 30th day of April, 1890. The under- 
signed Charleston, Cincinnati a,nd, dhlcago Railroad Company respectfully 
asks the subscription of sev^nty-five thousand dollars ($75,000) from the 
town of Johnson City, Tennessee, to the capital stock of said railroad com- 
pany," etc. 

The application proceeded to state the matters required by the statute and 
was signed as fOllowS: "Oharlestonj Cincinnati & Chicago Railroad Oo., by 
R. A. Johnson, General Manager." .It was submltted to the mayor, who in 
tum submltted It' to the board. Together therewith the railroad company 
made a wrltten proposition to build a station house within the city at a place 
designated. "Upon due considération," as its record states, the board was 
unanimously of opinion that an élection should be held to détermine whether 
the proposed subscription should be made. An élection was duly held, and 
ont of a total of 429 votes 422 were In favor of the proposition. Bonds with 
interest coupons -were prepared and signed by the proper city officiais, and 
deposited with aibank to be held in eserow untll the railroad company should 
hâve performed its part of the agreement. Thereafter, on May 1, 1890, the 
mayor flled with the bank the follOAVlng certlficate: 

"Johnson City, Tenu., May 1, 1890. 
"To the First National Bank of Johnson Oity, Tenn.: This certlficate cer- 
tifies that the Charléslion, Cincinnati & Chicago Eailroad Company has fully 
èomplied with its part of the cpntract or undertaking as embodied in its 
proposition, dated Deéember 30, 1889, and Submltted to the légal voters of 
said Johnson City on the 30th day of • '^ànuary, 1890, whereby said citizens 
voted a subscription of seventy-flve thousand ($75,000.00) dollars to the capital 
stock of said railroad Company payable in the bonds of said Johnson City, 
which said' bonds haye been placed in eserow with you in accordance with 
the terms of a certain indent^ire Of ' trust, dated Feb. 1, 1890, and yon are 
Huthorized to dellver the ^aid bonds to said railroad company accordingly. 

"Ike T. Jobe, Mayor of Johnson City, Tenn." 
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The stock subscrlbed for was dellvered to the city, and the bonds were 
delivered to the railroad company. The bonds and coupons were in the form 
foUowing, except wlth regard to thelr number and dates of maturlty: 

"United States of America, State of Tennessee, County of Washington, 
Corporation of Johnson Olty. 

"Know ail men by thèse présents, that the corporation of Johnson City, 
in the county of Washington, state of Tennessee, acknowledges itself indebted 
and firmly bound to the Charleston, Cincinnati and Chicago Railroad Com- 
pany, or bearer, in the sum of one thousand dollars, lawful money of the 
TJnited States of America, and for value received hereby promises to pay to 
said Company, or bearer. said sum of one thousand dollars, at the National 
Bank of Deposit, in the city of New York, state of New York, in twenty years 
after date, with interest thereon from date tbereof at the rate of 6 per centum 
per annum, payable semiannually on the first day of May and November in 
each and every year, on présentation and delivery of coupons hereto annexed 
and duly signed by the recorder of Johnson City, for the performance of ail 
which the taxable property of said Johnson City is irrevocably pledged, pur- 
suaut to an act of the gênerai assembly of the state of Tennessee, entltled 
'Ar act to enable the counties and Incorporated cities and towns to subscribe 
to the capital stock of any railroad company incorporated under the gênerai 
laws of this state In the mode prescribed therein, and to provide for the pay- 
ment of such subscription,' approved February 17, 1887, and also an act 
passed February 28, 1887, approved March 2, 1887, authorizing Johnson City 
to issue bonds to an amount not exeeeding seventy-flve thousand dollars. 
This bond is one of a séries of seventy-flve bonds of like ténor, date, and 
amount herewith, Issued by vlrtue of said above named statutes, and in 
issning the same ail of the provisions and requirements of each of said stat- 
utes hâve been strietly fulfllled and complied with. 

"In witness whereof, the mayor and the recorder of the corporation of 
Johnson City, Tennessee, bave hereunto signed their names, and the same 
has been counterslgned by the board of trustées of the sinking fund of said 
town, at said Johnson City, on the flrst day of May, A. D. 1890. 

"Ike T. Jobe, Mayor. 
"Creorge P. Crouch, Recorder. 

"G. Kirkpatriek, 

"J. W. Hunter, 

"J. H. Crandall, 

"Board of Trustées of the Sinking Fund." 

(Form of Coupon.) 
"$30 State of Tennessee. $30. 

"County of Washington, Johnson City. 
"The corporation of Johnson Oity will pay to the Charleston, Cincinnati 
and Chicago Railroad Company, Or bearer, thirty dollars, at the National 
Bank of Deposlt, in the city of New York, in the state of New York, on the 
first day of May, 1910, the same being the semiannual Interest then falling 
due on bond. 

"George P. Crouch, Recorder. No. 64." 

It was stipulated by the attorneys for défendant that before the coupons 
sued upon in the above-entltled action became due and payable, or before 
the bonds of which they formed a part became due and payable, the plaintiff 
became the owner and holder of said coupons and bonds for value without 
notice of any infirmity in said bonds or coupons, except such notice, if any, 
as it was chargeable with from the face of the bonds. To a déclaration 
counting upon a large number of the coupons taken from the bonds above 
mentioned the défendant set up two défenses: First, that the railroad com- 
pany for whose stock the defendant's subscription was made was not a 
company incorporated under the laws of Tennessee, but was a corporation 
incorporated under the laws of North Oarolina and of South Carolina, and 
tlierefore that the bonds and coupons were executed without authorlty; and, 
second, that the value of the taxable property In the city was less thau 
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$750,000 at thé tlme when the' subscrlptlon of $75,000 was voted, and therefore 
the latte}; i^^as in exCess of thé 10 per cent, stàtutory limitation, and that the 
bonds andéoupons were for thàt reason void. The plaintiff contended that 
in the face of the récitals of the bonds neither of thèse défenses was open 
to the défendant. In support of them the défendant was allowed, agalnst 
the obJectl<»i pf :^he plain^ft.to go Into évidence. Frpm the record It appears 
that the f^ists tipon' yhlch thç flrst ground of défense rèsted were In sub- 
stance the^; Por some tlhje prevlous to the transaction in question there 
had existed a consoUdated Corp(>ratipn of the name of the "Charleston, Cin- 
cinnati & Chicago Rallroad Company," madé up of constltuents organized 
under the laws of North Carolina ànd South Carolina, respectlvely, and 
Consolidated by the sanction of thè législatures of those states; and the 
faculty wàs éifpressly granted by the acts conflnning the consolidation to 
extend tts lln^ nbrthward through the states of Tennessee, Virginia, and 
Kèntucky touille Ohlo river, tw Tennessee, also, there had been granted 
some years befcpe a spécial chàtt'ér to another company bearlng the same 
name, but whlch was admltte.dly vold by reason of a constltutional Inhibition 
of the state agalnst spécial acts of Iricorporàtion. About the tlme when the 
arst-mentioneol Consolidated cbmpàny was preparlng to extend Its Une Into 
Tennessee, anothei?railroad corporation haylng the same name was organ- 
ized in Tennessee. Ûnder the g^nçral laws of that state, with a charter con- 
taining the usual fiowers, having for its professed object the building and 
opération of a jàllroad fi*om a point on the state Une of North Carolina 
through or acrofes the state pf Tennessee, by or near Johnson City, to some 
pbJnt on the staté Une of yirglnk in Sullivan county. The incorporation of 
thls company yas cpmpleted by the acknowledgment of the incorporators 
and the flling fôr reglétratlon of Its articles In the reglster's office of Wash- 
ington county and in the office pf the secretary of state. The certiflcate of 
registration In the reglster's office bears date November 9, 1889, and the 
certiflcate of registration in thè office of the secretary of state, November 13, 
lj8S9. On Noveluiber 19, 1889, articles of agreement for the consolidation of 
thls last-naiùed Tçûhessee company and thp consoUdated Company of the 
OaroUnas were eùtered Into by their resi)ecti'^e boards of diréctors, and thèse 
articles were diily ftpproved by the stockholders of the Tennessee company 
on the same day,' and by the stockholders of the consoUdated company of the 
OaroUnas on Deeember 2, 1889. The articles of consolidation were flled in 
the office of the secretary of state for Tennessee May 15, 1890. From thèse 
articles It appears that at thedate thereof R, A. Johnson, who as gênerai 
manager subsequently slgned thè application to the màyor and aldermen of 
Johnson City for its aid by stqck subscrlptlon, was the gênerai manager of 
the Carolina company. The évidence tends tp show that, after the consoUda- 
tiPh agreement had been ratlfled by the stockholders of both the constituent 
companies, the new company procecded with the construction of its Une in 
Tennessee, and buHt it through Johnson City, and otherwise fulffiled the 
conditions on whlçh< the subscrlptlon of the clty to the stock became effectuai, 
and the payment fiherefor became due. Relative to the question whether 
the Issue of bonds exceeded the limitation of the statute, it was shown that 
from a copy of the assessment roU of the taxable property in the clty, and 
from a copy of the assessment of railroad and telegraph property in the clty 
from the state comptroUer's pfflce, the total for the year 1889 was somewhat 
less than $750,000, but just how ranch less does not very clearly appear. 
There was no évidence of thè assessment made In 1890. The trial judge, 
upon the eonclusloti of the évidence, decllned a request to Instruct the jury 
to tender a verdict for the plalhtlff, and Ihstructed that a verdict should be 
rendered for the défendant, npùH the ground that, as he thought, the évidence 
clearly showèd that the stock eubserlbèd for by thé clty was that of the 
consoUdated corporation of North Carolina and of South Carolina, and was 
not that of a corporation organized under the laws of Tennessee. That view 
being deemed fatal to the plalntifC's rlght of recovery, no opinion was ex- 
pressed upon the subject of the other ground of défense, namely, that the 
Issue of bonds wàs in etCess of the limitation prescribed by the statute. 
i^he verdict ànd judgment havlng been entered for the défendant, the plaintlft 
sued out a writ 6f error. 
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V/. H. Rossington, Charles Blood Smith, and Clifford Histed 
(Horace B. Hord, of counsel), for plaintiff in error. 
Burrow Bros, and Isaac Harr, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SE VERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

A preHminary question in respect to the transcript is raised by the 
défendant in error, which should be first disposed of. It is urged 
that so much of the tranScript as sets forth the consolidation of the 
Tennessee corporation with the Consolidated company of the Caro- 
linas is no part of the bill of exceptions, and was copied into it by 
mistake of the clerk, and a letter from him to the clerk of this 
court so States. But we think that the letter is founded on a misap- 
prehension, and that the bill of exceptions fairly shows that the con- 
solidation papers were put in évidence on the trial. In the body of 
the bill of exceptions there appears a stipulation relative to this sub- 
ject, which reads as follows: 

"It Is hereby stipulated and agreed by and between the parties hereto 
that the eertified copies of charters, admltted lii évidence of the suit of 
Municipal Trust Company, Limited, v. Unicol county, are admissible In évi- 
dence In this suit in so far as they are pertinent thereto. 

"Horace B. Hord, for Plaintiff. 
"Kobt Burrow. 
"Isaac Harr. 
"Sept. 18, 1901." 

And it is further stated that "the plaintifï introduced the foUow- 
ing papers," among which were "stipulations as to the introduction 
of charters of the C, C. & C. R. R. Co.," and there is the further 
direction, "(Hère copy ail of said papers in the order named)." The 
copy of the articles of consolidation in question bear the filing of 
the clerk of the United States court und^r the title of "Mercantile 
Trust Company v. Unicoi County," and there is no doubt that it is 
one of the papers called "charters" in the above-mentioned stipulation. 
We think the fair inference is that the papers in question were under- 
stood to be in évidence, and that the construction of the bill of ex- 
ceptions by counsel is over nice. ^ Other documents appear in the 
bill of exceptions with no better warrant, about which no question is 
made. 

We are of opinion that there was error in the ruling of the circuit 
court that it was clearly apparent that the railroad company for whose 
stock the défendant subscribed was the foreign company, existing 
solely by virtue of the laws of the states of North Carolina and 
of South Carolina, and that therefore the plaintifï could not recover. 
Assuming, for the présent, that this question was not concluded 
by the récitals in the bonds, we think the évidence tended strongly 
to show, not that it was the foreign corporation with which the city 
was dealing, but that it was either the Tennessee constituent of the 
newly consolidated company or the Consolidated company itself, most 
probably the latter. The principal difficulty arises from the identity 
of the names of the corporations. The reasons for thinking that it 
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was a ïè'ntiëséeé bbmpany, rather than à foreign one, are many. 
To begin with, thère is a légal presûmptiotl that thé officiais of the 
city did not inteïid 'to viôlate their duty by disregarding the statutory 
condition,-r-ai oonditîon ito which théir.. attention was expressly in- 
vited by the language of the application made to them; and this 
presumptionought to prey^il if the language, read in the light of the 
circumstances, is susceptible ol that construction. There was no 
object, to be gainçd by transgressing the law. They were doubtles& 
aware tha,t, the Tennessee çpmpany had been organized; for it had 
been reçeiitiiy;(:}on.e, and its articles fïled in the register's office in their 
own city; apd its declared puipose was to bujld a railway "by or near 
Johnson , City." It would seenj more than probable that they were 
also aware pf the procçedings for the consolidation of the companies ; 
for the stockholders' meeting at which tlie consolidation was con- 
firmed was held there, and the directors of the Tennessee constituent 
were ail résidents of that place, Moreovçr, Johnson City seems to 
hâve been the center of the eiiterprise in that locality. The applicant 
describes itself in the application as a corporation, organized "under 
the laws of Tennessee," and asks for aid "under the acts of the 
gênerai assembly of the state of Tennessee"; referring to the act 
of 1887, which contained the provisions above quoted and limited 
the right to obtain aid to corporations organized'' under the laws of 
Tennessee. 

The principal réasons urgçd in support of the theory that the ap- 
plication was made by and granted to the foreign Company consist 
of thèse circumstances : The application states that the "said rail- 
rbad' cbmpany proposes tb coriStrUct a line of railroàd, standard gauge, 
from Charlestôn, ih the state of South Carolina.to Ashland, in the 
state of Kentucky," whereas th'é'linê of the Tennessee Company was 
by its charter defined as extfending acrbss the state of Tennessee, 
with certain named termini bn its borders. But the acts of the 
Carolinas, ratiïying the organization of that company by consolida- 
tion, plainly impôrt that the extension of the line through the other 
states might be dpiie by consôlidating with other railroàd companies 
in those states; and it îs pèffectly cTe^r that this was the program, 
atid that the Very purpose of the organizatiôil of the Tennessee com- 
pany was that if Sjiould be coïlsolidated with the Carolina company, 
to the end that ffiere shoUld bé a corporation organized under the 
laws of Tennessee and having the status of a domestic corporation 
îh'that state for building and operating the road through its domain. 
It was, therefore, quite as appropriate that, if the applicant was 
thé Tennessee company, havihg ^Ireàdy practically efïected a con- 
solidation -with the Carolina cbmpany, and thereby acquired a cora- 
mon object and purpose with it, it should hâve thus described its 
purpose in its application, as that the other constituent should hâve 
done sb. Again, it is urged ââ a décisive fact that R. A. Johnson, 
wbo as gênerai manager signed the application, wa^ not at any time 
the manager of the Tennessee company (méaning the company which 
Consolidated with the Carolina cb^ç^p^ny), but was the gênerai man- 
ager qf thé Carôlinà company. It appears that at tjie date of the 
côrisblidatîon hè was acting in tjie latter capacity. It îs consistent 
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with that, and, in fact, seems rather probable, from the status and 
relations of the consolidating companies, that he should hâve con- 
tinued in that office with the companies which were consolidating^; 
his charge being expanded by that transaction. Thus, when ail the 
facts are seen, his signing the application as gênerai manager of 
the Charleston, Cincinnati & Chicago Railroad Company has no 
spécial significance in its bearing upon the question as to what 
Company he was representing. Until its merger, the Tennessee Com- 
pany was compétent to obtain the aid. After the merger, the new 
Consolidated company was compétent to obtain it; for it became 
a company organized under the laws of Tennessee. By sections 
1522, 1523, 1524, and 1525 of Shannon's Code the consolidation was 
authorized. The two last-mentioned sections read as foUows : 

"Sec. 1524. The consolidation shall not hâve efCect until the terms and 
conditions of the agreement shall hâve been approved by a majority of the 
stoclcholders of each of the consolidating companies, at a regular annual 
meeting. 

"Sec. 1525. The agreement, together with the évidence of the stockholders' 
approval, shall be filed and recorded in the office of the secretary of state." 

From thèse provisions it would appear that the consolidation had 
already become effective at the time when the application for aid 
was made, although for some purposes it may not hâve been com- 
plète iratil the filing of the agreement, with évidence of the stock- 
holders' approval, in the office of the secretary of state on May 15, 
1890. But at ail events there was continuously, during the whole 
transaction in question, a Tennessee corporation existing, either in 
its original character or with its accretion of the Carolina com- 
pany. Section 1527 is as follows : 

"The corporation formed by the consolidation of two or more railroad cor- 
porations shall hâve, possess, and exercise ail the rights, powers, privilèges, 
immunities, and franchises, and be subject to ail the duties and obligations, 
not Inconsistent with the provisions of thls article, conferred and Imposed 
by the laws of this state upon such companies so consolidating, or either of 
them." 

Section 1528 provides. 

"It shall hâve power: • • • (6) And to do ail other acts and thlngs 
which the sald companies so consolidating, or either of them, might hâve 
done previous to such consolidation." 

For thèse reasons we think the jury would hâve been fuUy war- 
ranted in fînding that the application was made for and by a cor- 
poration organized under the laws of Tennessee by way of subscrip- 
tion to its stock, and that it was so understood by those representing 
the city. It is pressed upon us that the suprême court of Tennessee 
decided otherwise in a former suit Qohnson City v. Charleston, 
C. & C. R. Co., 100 Tenn. 140, 44 S. W. 670), brought by the city 
against thé railroad company and some of the holders of the bonds 
issued, to impeach the bonds and procure their cancellation. But 
that décision was made since the bonds were issued, and we are 
bound to exercise our own judgment, notwithstanding the respect 
which we acknowledge to owe to the suprême court of the state. 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 334, 76 Fed. 
296; Jones V. Hôtel Co., 30 C. C. A. 108, 86 Fed. 370. It is to be 
116 F.— 30 
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observed, ho|yeyçr, that that court did not and could not pass upon 
the question :whether the corporation laided was one organized under 
the laws of Tennessee, or yas a fo'reign corporation. That question 
was regarded as one of fact, which had been settled by the déci- 
sion of thelower court, and under the law of Tennessee its finding 
was conclusive. 

The views we hâve indicated, upon the assumption taken that the 
question we hâve discussed,was not concluded by the récital in the 
bonds, woidd lead to a reversai bf the judgment ; but, inasmuch as 
the question of the propef conséquence of thèse récitals will arise 
upon the'new trial to be granted, it seems expédient to express our 
judgment upon that further question. The récitals are, in substance, 
as strong as language could make them, and do undoubtedly extend, 
as the suprême court of Tennessee in the case réferred to admitted, 
to an affirmation that the company for whose stock the bonds were 
voted and issued was a corporation organized under the laws of Ten- 
nessee; for, as is shown by cases of the highest authority, gênerai 
récitals covering particular facts hâve the like efïect as the spécial 
enumeratîon of them. In Marcy v. Oswego, 92 U. S. 637, 23 L,. 
Ed. 748, and Humboldt Tp. v. Long, 92 U. S. 642, 23 L,. Ed. 752, 
the récitals did not specially refer to the facts on which the estoppel 
arose. The décisive inquiry, therefore, is whether the ascertainment 
and détermination of that fact was devolved upon the board of mayor 
and aldermen, to be made upon any application for aid which should 
be made to it under the statute; for if the fact was entirely extrinsic 
to the duty of the board, and was intended to remain in ail circum- 
stances a matter of fact unaflfected by any détermination which the 
board might make, then the récitals are of.no avail so far as that 
question is concerned, and the matter would be left to be ultimately 
tested whenever the question should arise. On the other hand, if 
thé proper construction bf the act is that the législature intended 
that, whèn the bpard Should be required to act upon an application 
submitted to it, it should inquire and détermine, as one of the bases 
upon which it would proceed, whether the applicant was such a cor- 
poration as the statute intended, then the récitals would undoubtedly 
cpnçlude that fact, 'and, ûppn the admission that the plaintiff is a 
bona fide bolder of the coupons for value, it would be entitled to re- 
cover. Thèse propositions hâve been so many times affirmed in the 
fe4eral courts that extensive citation of the cases will not bé at- 
tempted. Çixon Ço. v. FieldjUi U. S. 83, 4 Sup. Ct. 315, 28 L. Ed. 
3$0, is the Igading case upon the first proposition. That and the 
cases which havè| followed it hâve ;çstàbhshed this exception tô the 
gênerai rule in respect to the biridihg force of récitals in muhicipal 
bonds. Tlie gênerai rule stated in the second proposition is sup- 
ported by a. multitude of cases. It was held by the suprême court 
of Tennessee in the c^se above cited tïiàt the power to détermine the 
fact was not delegated to the .board, but was superior to its dé- 
termination; and that is the côhtçntipn of the défendant hère. But 
the décisions of the suprême court of the United States and of this 
court make it impossible to accept tjiat conclusion without looking into 
the reasons which .afïect it. 
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In the first place, it must be admitted as a gênerai proposition that 
it is expédient that the conditions upon which the validity of negotiable 
paper dépends should be ascertained and settled before such obliga- 
tions are put upon the market. If they were to go eut branded 
with the stigma of uncertainty with respect to the existence of condi- 
tions which the law puts upon their issue, but which the officers hav- 
ing charge of their issue déclare do in fact exist, it must deeply 
afifect the value of such paper and the price which municipalities 
must pay for the loan of money. Take the présent case. If it had 
been understood by the purchasers of thèse bonds that, notwith- 
standing their récitals and the record of the board importing that 
the aid was applied for and voted to a Tennessee corporation, they 
weie still subject to the inquiry whether the application for aid was 
made by a corporation which was in fact a corporation organized 
under the laws of Tennessee, it is doubtful whether the bonds could 
hâve been sold; or, if he had gone so far as to inquire, the in- 
tending purchaser would hâve learned that there was such a cor- 
poration whose charter was registered in the county and city from 
which the bonds were issued, and on looking into the proceedings 
he would hâve found that a corporation of that title had made the 
application, and had therein afifirmed that it was organized under 
the laws of Tennessee, and that it had been submitted by one pro- 
fessing to be the gênerai manager of the company applying, and 
had been recognized as such by the city. In short, there was noth- 
ing of record anywhere in the state of Tennessee which would raise 
a doubt of the regularity and bona fîdes of the issue of the bonds. 
It is difïîcult to believe that the Tennessee législature intended that 
the bonds, which it authorized the city to issue in payment for stock 
which it might as a matter of local policy désire to subscribe for, 
should be subject to a fatal infirmity arising from the abuse of its 
authority by the city, or intended that the validity of the bonds which 
the city might issue would, notwithstanding the city has got ail it 
bargained for, remain an open question, only to be ultimately set- 
tled by such a controversy as we hâve before us. We think it more 
reasonable to suppose that the législature intended that, if doubts 
should arise in respect to the existence of the conditions on which 
the power might be exercised, those charged with its exercise should 
détermine such questions for the city. No other board or tribunal 
was within the range of the proceedings prescribed, and they must 
be determined by the city board, or remain a péril to the bonds to 
their latest day. It was necessary to the formation of a corpora- 
tion that its articles should be registered in the county register's 
office. Was it intended by the législature that the purchaser should 
search the registers' offices in each of the great number of counties 
in Tennessee to find out whether there were to be found therein the 
articles of incorporation of the company whose stock had been paid 
for by the bonds ? It is to be observed that the statute does not poin'i 
to any definite public record to which the intending purchaser might 
re&er for information. There is that, however, in the statute which 
suggests that the board was to consider whether the application 
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was such as it might properly submit to a vote of the electors. The 
language is: 

"Should a majority of the board of mayor and aldermen, or other govern- 
ing or représentative body of such city or town, be of the opinion that an 
élection should be held in the same to détermine whether or not such city 
or town should make the subscription, it shall so order." 

It was not the unquaHfied duty of the board to order an élection. 
Wbat matters were to be considered by the board? Obviously, not 
the gênerai question of expediency. That was for the electors to dé- 
termine. It would seem that the qualification of the applicant was 
one of the subjects, and an important one, to be considered in form- 
ing an opinion whether the application should be submitted to the 
electprs or not. Seeing that the statute refers to no source of in- 
formation, that it is indispensable to the use of such securities that 
they should carry upon their face, or that the law governing their 
issue should direct the purchaser to, the évidence of their authenticity, 
and that the statute leaves to the board the gênerai question of the 
propriety of submitting the proposition to the electors, and there 
was no constitutional provision in the way, we think it should be 
presumed that the législature intended that such a question as this 
should be solved by the board before further proceeding. And this 
conclusion would seem to be in harmony with many décisions upon 
analogoiis questions. It can by no means be afhrmed that the pre- 
scribing by the législature of conditions upon which authority to act 
is granted nuUifies what is done under such authority in case the 
specified condition does not in fact exist. The gênerai trend of the 
décisions, at least in the fédéral courts, and especially with référ- 
ence to municipal bonds, the security of which is so important, not 
only to the purchasers, but to the municipalities which hâve occasion 
to use them, is to hold that, tinless there is clear évidence to the 
contrary, the législature intended that the question of the existence 
of the conditions upon which the power is granted should be re- 
ferred to the governing body of the municipality exercising the power. 
Thus, to refer' to particular analogous instances, a statute which 
gives power to issue bonds to refund existing indebtedness has been 
held to refer the question whether there was such indebtedness to the 
proper local board; and its représentation in the bonds, whether 
expressly or by implication, that such indebtedness existed, was held 
to preclude the municipality from disputing it in a suit by a bona 
fide holder. City of Cadillac v. Woonsocket Inst. for Sav., 7 C. 
C. A. 574, 58 Fed. 935; School Dist. v. Rew, 49 C. C. A. 198, m 
Fed. I ; Gunnison Go. v. E. H. Rollins & Sons, 173 U. S. 255, 
19 Sup. Ct. 390, 43 L. Ed. 689. So, when the constitution ex- 
pressly forbade the issuance of such obligations beyond a certain 
stated limit, a Hke référence to the municipal authorities of the ques- 
tion whether the issue transcended the limit was impHed, and their 
récital to the eflfect that it did tiot was held to estop the municipality 
from alleging the fact to hâve been otherwise than as thus repre- 
sented, as against a bona fide holder. Gommissioners v. Potter, 142 
U- S. 355, 12 Sup. Gt. ^16, 35 L,. Ed. 1040. The exception before 
alluded to, as well as the gênerai rule itself, is clearly brought out in 
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certain cases of similar character, where the statute pointed to some 
definite public record accessible to the purchaser as the test whereby 
it could be ascertained whether the condition upon which the power 
was granted had been observed, and in which cases it was held that 
the inunicipality was not estopped by récitals in bonds even in case 
the plaintiff was a bona fide holder. SutlifE v. Board, 147 U. S. 230, 
13 Sup. Ct. 318, 37 L. Ed. 145, and Dixon Co. v. Field, above 
cited. 

Another class of cases is those where power has been granted to 
issue bonds to pay the expansés of certain public improvements, 
and the local board, upon their détermination, contrary to the law 
oî the .State, that a railroad was a public improvement, issued bonds 
in aid of the railroad, and recited in them that they were issued by 
virtue of the act. The same estoppel was maintained. Risley v. 
Village of Howell, 22 U. S. App. 635, 12 C. C. A. 218, 64 Fed. 453 ; 
Clapp V. Village of Marice City, 49 C. C. A. 251, m Fed. 103. In 
thèse cases the city (or village) had no power whatever to issue 
bonds to aid railroads. And in another instance, where power was 
given to issue bonds to postpone the payment of its indebtedness, 
and the village had none, but issued the bonds in aid of a glass fac- 
tory, and recited in them that they were issued under the authority 
of the statute, there was the same ruling. Village of Kent v. Dana, 
40 C. C. A. 281, 100 Fed. 56. 

A number of decided cases could be cited as authority for hold- 
ing that, if there had been no such railroad company incorporated 
in Tennessee at any time, the issue of thèse bonds with such récitals, 
and référence to the statute authorizing the issue of such bonds (there 
being nothing in the statute or bonds specifically directing the atten- 
tion of the purchaser to anything which he should take care to look 
to), would bind the city, if they should come to the hands of a bona 
fide holder for value. In the récent case of School Dist. v. Rew, 
49 C. C. A. 198, m Fed. i, in an elaborate opinion upon an ample 
citation of authorities, the circuit court of appeals for the Eighth 
circuit summed up the law as follows : 

"If the laws are such that there might under any state of facts or cir- 
cumstances be lawful power in a municipallty or quasi municipality to issue 
its bonds, it may by récitals therein estop itself from denying that those 
facts or clrcumstances exist, unless the constitution or the act under which 
the bonds are Issued prescrlbes some public record as the test of the existence 
of some of those facts or clrcumstances." 

Probably this statement should be se modified that the fact rep- 
resented by the récital be oné which the law empôwers or makes it 
the duty of the local board to ascertain and détermine as a condition 
to its further proceeding. We hâve already stated the reasons for 
thinking that the statute in question imposed such a duty, and by 
conséquence gave the necessary authority. But, independently of 
thèse considérations, suppose the record of the city board to be 
what it is, and suppose, also, as now contended, that in point of fact 
the corporation intended was the foreign corporation ; what would 
be the rights of the bona fide holder of thèse bonds? It would ex- 
liibit a case where the officiais and the electors of the city, in violation 
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of the statute, had permitted the foreîgn corporation to masquerade 
in the guisé (if a corporation of Tennessee, and voted and issued 
the bonds, irëttting that it was a Tennessee corporation which made 
the application and in whose favor the subscription had been made. 
Such a proceedittg would be an abuse of power, and it would be a 
gross fratid for the city to impeach the bonds by now pleading the 
subterfuge. The law is well settled that such a défense is not main- 
tainable. Several of our own décisions are grounded upon a prin- 
ciple which forbids such a défense as against one who has purchased 
the bonds in good faith and for value. City of Cadillac v. Woon- 
socket Inst. for Sav., Risley v. Village of Howell, Village of Kent v. 
Dana, ârid Glapp v. Village of Marice City, above cited. 

It is furthèr contended that thé bonds (and coupons) are void for 
the reason thàt they were in an amount in excess of lo per cent, 
of the taxable property of the city. It was shown that they were 
in excess of lo per cent, of the àssessments for 1889, but it is not 
shown what was the amount of the àssessments for 1890. The bonds 
were issued May 15, 1890, and for aught that appears the assessment 
for that ye'ar may hâve been large enough to warrant the issue. 
But, aside from the efïect of the récitals in the bonds upon this ques- 
tion, the statute does not refer to the assessment, but makes the 
basis the "taxable property of the city." This was the test pre- 
scribed by the statute under which the bonds involved in Marcy v. 
Oswego, 92 U. S. 637, 23 L. Ed. 748, and Humboldt Tp. v. L,ong, 
92 U. S. 642, 23 L. Ed. 752, were issued; and in the latter case 
Mr. Justice Strong, delivering the opinion of the court, said, at 
page 645, 92 U. S., and page 754, 23 t. Ed. : 

"The assessment rolls of the townshlp may hâve been proper évidence 
for the considération of the board of connty commlssioners, when they were 
Inqnlrlng: what the value of the taxable property of the townshlp was; but 
the bonds are not Invalid In the hands of a bona flde holder by reason of 
thelr having been voted and Issued In excess of the statutory limlt, as shown 
by the rolls. Whatever may be the rlght of the townshlp as agalust those 
who Issued the bonds, it eannot set np against a bona lide holder of the 
bonds that the amount Issued was too large, In the face of the décision of 
the board and thelr récital that the bonds were Issued pursuant to and In 
accordance vrtth the Act of 1870." 

And it is well known that the taxable value of property and the 
actual assessitient for the purpbse of taxation are often very différent 
things. We think, therefore, that this question is concluded by the 
récitals of the bonds in question, and that this ground of défense is 
unavailable. 

The judgment must be reversed, and a new trial ordered. 
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GBRMAN SAVIXGS & LOAN SOC. v. DORMITZER et aL 

(Circuit Court of Appeals, Nlnth Circuit June 6, 1902.) 

No. 780. 

1. Rbmovai, of Causes— Jurisdiction—Estoppel. 

One by having case remoTCd from state to fédéral court ts not estopped 
from raising question of jurisdiction, on It appearing there was nottiing 
to conf er it on the fédéral court. 

3. Same— Diverse Citizbnship. 

Diverse citizenship authorizlng removal of cause from state to fédéral 
court must exist at time suit is begun, as well as at time of removal, and 
must be made to appear. 
8. Same — Pétition. 

Pétition by one only of the défendants for removal of cause from state 
to fédéral court is Insufflcient. 

4. Same— Sepaiîablb Controvebst. 

There is not a separable controversy between plaintiffs and défendant 
bank, justifying removal of cause from state to fédéral court on the 
ground of separate controversy between citizens of différent states, the 
complaint alleging that plaintiffs belng minors, and owning land in 
common with défendant T., défendants fraudulently procured a sale to be 
made and ratifled by the probate court of plaintiffs' Interest to défendant 
T., to be for cash, but in whlch no payment was made; tbat défendant 
T. then gave défendant bank a mortgage; that défendants had ever 
since been in possession; that afterwards a decree was obtained adjudg- 
ing the probate proceedings void, and plaintiffs owners of an undivided 
half, — ^and the prayer being for an accounting, a partition, and a lien on 
défendants' Interest for rents and profits. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 

Struve, Allen, Hughes & McMicken, Happy & Hindman, and W. 

5. Goodfellow, for appellant. 

Lucius B. Nash, Lucius G. Nash, James Dawson, and Frederick 
W. Dewart, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This suit was commenced in a state court 
of Washington, from which, on the pétition of the appellant, it was 
transferred to the circuit court of the United States for the district 
of Washington, in which court it was tried on its merits, and a de- 
cree entered therein, from which decree the German Savings & Loan 
Society took and was allowed an appeal. Upon the calling of the 
case for argument in this court, counsel for the appellant announced 
that they had just discovered that the suit was improperly removed 
from tlie state court, and that the circuit court had not, nor has this 
court, any jurisdictiOn over it, for the reason that the case pre- 
sented no separable controversy, nor did such diverse citizenship ex- 
ist as would confer jurisdiction upon the fédéral court. As the case 

If 4. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Kobblns V. Bllenbogen, 18 O. C. A. 86; Mecke v. Minerai Co., 
35 C. C. A. 155. 
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was removed from the state court upon the pétition of the appellant, 
it is insisted on the part of the appelkes that it is estopped from now 
raising the question of jurisdiction ; counsel relying . largely upon 
the following clause of the opinion of the suprême court in the case 
of Cowley v. Railroad Co., 159 Ù. S. 569, 583, 16 Sup. Ct. 12;^, 40 
L. Ed. 263 : 

"The case haTing been removed to the circuit court upon pétition of de- 
fendant, It does not lie In its mouth to clàlln that such court lias no juris- 
diction of the case, unless the court from whlch It was removed had no 
Jurisdiction." 

'This language must be read in connection with the facts of the 
case about which the court was speaking. It is never permissible to 
sélect certain sentences or paragraphs of an opinion, detach them 
from their cohtext, and give them universal application. In the case 
of Railroad Co. v. Swan, m U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 
462, and in other cases there cited, the suprême court declared the 
rule to be inflexible and without exception that the judicial power of 
the United States,, cannot be exerted in a case to which it does not 
extend, even if both parties désire it to be exerted; and that the 
court "must, of its own motion, deny its own jurisdiction, and, in the 
exercise of its appellate power, that of ail other courts of the United 
States, in ail cases where such jurisdiction does not affirmatively ap- 
pear in the record on which, in the exercise of that power, it is called 
to act. On every writ of error or appeal the first and fundamental 
question is that of jurisdiction, first, of this court, and then of the 
court from which the record cornes. This question the court is 
bôund to ask and answer for itself, evén when not otherwise sug- 
gested, and without respect to the relation of the parties to it." See, 
also, Craswell v. Bélanger, 6 C. C. A. i, 56 Fed. 529, and numerous 
cases there cited. We do not think that the suprême court had any 
intention of chailging this long and well-established rule by the con- 
cluding clause of its opinion in the case of Cowley v. Northern Pa- 
cific Railroad Company, above quoted. 

There are, therefore, but two questions for considération on this 
motion; that is to say, whether the requisite diverse citizenship or 
the reqnisite separable controversy existed to confer jurisdiction on 
the tTnited States circuit court. Apd, in respect to the first, the law 
is tbat the différence of citizenship, on which the right of removal 
dépends, must hâve existed at the time when the suit was begun, as 
well as at the time of removal. Gibson v. Bruce, 108 U. S. 561, 2 
Sup; Ct. 873, 27 L,. Ed. 825 ; Railroad Co. v. Swan, supra. In nei- 
ther the complaint filed in the state court nor in the pétition pre- 
sented by the Qêrman Savings & L,oan Society for its removal to 
the fédéral' court did it appear of what state were the plaintiffs Dora 
May Dormitzer or William L. TuU citizens, and as, according to the 
uniform décisions of the fédéral courts upon this point, the jurisdic- 
tion of the circiiit court fails unless the necessary citizenship is made 
to appear, the presumption is necessarily against it. Grâce v. Insur- 
ance Co., 109 U. S. 278, 283, 3 Sup. Ct. 207, 27 L. Ed. 932; Robert- 
son V. Cease, 97 U. S. 646, 24 L. Éd. 1057; Railroad Co. v. Swan, 
and Craswell v. Bélanger, supra. It is true that, prior to the filing 
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of the pétition for the removal of the suit, the court had, on motion 
of the plaintiffs Dormitzer and Tull, and against the protest of their 
coplaintiffs, made and entered an order dismissing them from the 
suit; but their coplaintiffs thereupon made a motion that the order 
be vacated and set aside, which latter motion, the record shows, was 
pending and undetermined in the state court at the time of the pé- 
tition for and transfer of the cause to the circuit court, and was by 
that court subsequently granted. They were never, therefore, finally 
dismissed as parties plaintifï. Moreover, the pétition for the trans- 
fer of the suit was only made by one of the défendants thereto, — the 
German Savings & Loan Society, — which is insufScient. Railroad 
Co. V. Martin, 178 U. S. 245, 248, 20 Sup. Ct. 854, 44 L. Ed. 1055 ; 
Yarnell v. Felton, 102 Fed. 369, 370, and cases there cited. 

The contention on the part of the appellees that the défendants 
Francis M. Tull and Ernest B. Tull were nominal défendants only 
cannot be sustained, for the reason hereinafter stated. Jurisdiction 
in the circuit court over the suit cannot, therefore, be sustained on 
the ground of diverse citizenship of the parties, and, as a matter of 
fact, the removal was not sought on that ground. The pétition pro- 
ceeded upon the ground that there was a separable controversy, but 
an examination of the complaint very clearly shows that there was 
nothing of the kind in the case. In order to justify a removal on 
the ground of a separate controversy between citizens of différent 
States, said the suprême court in Torrence v. Shedd, 144 U. S. 530, 
12 Sup. Ct. 727, 36 L. Ed. 528, "there must, by the very terms of 
the statute, be a controversy 'which can be fuUy determined as be- 
tween them'; and by the settled construction of this section, the 
whole subject-matter of the statute must be capable of being finally 
determined as between them, and complète relief aflforded as to the 
separate cause of action, without the présence of others originally 
made parties to the suit." There are many décisions of the suprême 
court to the same effect, a number of which are cited in the opinion 
from which the above quotation is taken, and in the opinion of this 
court in the case of Craswell v. Bélanger, supra. 

The important allégations of the complaint in the suit under con- 
sidération are the following: That the défendant Francis M. Tull 
and one Lucy A. Tull were husband and wife on the i8th of July, 
1888, and were then seised in fee of certain community property sit- 
uated in the city and county of Spokane, Wash., and specifically de- 
scribed in the complaint, on which day Lucy A. Tull died, leaving 
surviving her husband, the défendant Francis M. Tull, and three chil- 
dren, issue of herself and her said husband, namely, the plaintifif 
Dora May Dormitzer, intermarried with one Paul Dormitzer, the 
plaintifï William M. Tull, and the défendant Ernest B. Tull; that 
thèse children were the only issue of Lucy A. Tull, and at the time of 
her death ail of them were minors ; that they inherited their mother's 
undivided one-half of the property mentioned, and thereupon became 
seised in fee of the undivided half thereof, share and share ahke, and 
that their father, the défendant Francis M. Tull, remained the owner 
in fee of the other undivided one-half of the property; that shortly 
after the death of Lucy A. Tull, the défendants German Savings & 
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Loan Society and IFrancis M. Tull, çonspiring and agreeing together, 
and with thé infènt to cheat the said minor heirs, and to acquire their 
interest în tiië' propefty in qUeétion, did fraudulently institute cer- 
tain proceediiigs in the probate court of Spokane county, Wash., 
whereby an oraér ivas procured api)ointing one P. D. Tull guardian 
of the minors, and a further order directing and empowering the 
said guardian to sell the interest of the minors in thé property, in 
pursuance of which he did thereafter raake a pretended sale of their 
interest to the défendant Francis M. Tull; that the said P. D. Tull 
and the deféndahts Francis M. Tull and German Savings & Loan 
Society did thereafter, by fraud, deceit, and misrepresentation, pro- 
cure an ofder from the probate court ratifying and confirming the 
pretended sale; that the défendants Francis M. Tull and German 
Savings & Loan Society fraudulently procured the said P. D. Tull 
to, and that he did, fraudulentljr make, exécute, and deliver deeds 
purporting to convey the interestS of the minors in the property to 
the défendant Francis M. Tull; thàt the aforesaid order of sale di- 
rected the guardian to sell the intérests of the minors for cash, but 
that the said P. D. Tull, in willful disregard of its provisions, sold the 
same on crédit, and falsely and fraudulently reported to the probate 
court that it was made for cash, and upon that représentation procur- 
ed from, the court a confirmation of said sale; that the sole consid- 
ération received by the said guardian was mortgages from the de- 
fendant Francis M. Tull on the property, which mortgages were not 
executed until after the confirmation of the sale, and which mort- 
gages were shortly thereafter canèèled by the guardian, as herein- 
after stated; that immediately after the alleged sale and the exécu- 
tion of the deeds in pursuance theréof to the said Francis M. Tull by 
the said P. D. Tull, the défendant German Savings & Loan Society, 
pursuant to the alleged intént tb 'cheat and defraud the minors, 
loâned to the défendant Francis M. Tull $120,000, and took from him 
mortgages coverîng the property in question as security, after which 
the guardian, P. D. Tull, released and satisfied of record the mort- 
gages executed to him by the défendant Francis M. Tull in considér- 
ation of the deeds to the minors' intefésts in the property, without 
the payment of any part of the mbney for the security of which they 
were executed, and hew mortgages were executed in their places, 
ail of which, it is alleged, was ddne by the procurement of the de- 
fendants German Savings & Loan Society and Francis M. Tull, for 
the purpose of making and leavinç the aforesaid mortgages of the 
défendant German Savings & Loan Society the prior and superior 
liens upon the property, under a foreclosure of which it is alleged 
that the défendant German Savings & Loan Society acquired title to 
ail of the said property, free of any right, title, or interest on the part 
of the said minors; that by reason of the aforesaid acts of the de- 
fendants Francis M. Tull and German Savings & Loan Society and 
of the said P. D. Tull, the défendants Francis M. Tull and German 
Savings & Loan Society hâve ever since the 28th day of November, 
1888, been, and now are, in the exclusive possession and control of 
the said property, and of its rents, issues, and profits, and hâve de- 
nied the rights of the plaintiffs Dora May Dormitzer and William L. 
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Tull and the défendant Ernest B. Tull, who were therefore compelled 
to, and did, employ the plaintifïs Nash & Nash, upon terras set out 
in the complaint, but not necessary to be hère stated, to obtain relief 
from the said fraudulent acts; that the plaintifïs Nash & Nash did 
institute proceedings in behaliÉ of the children in one of the courts 
of the State of Washington to annul the aforesaid probate proceed- 
ings and orders, which resulted in a decree adjudging null and void 
the aforesaid proceedings of the guardian, and decreeing the plain- 
tifïs Dora May Dormitzer and William L. Tull and the défendant 
Ernest B. Tull to be the owners of the unincumbered, undivided one- 
half of ail of the said property ; that for their services in that behalf 
the plaintifïs Nash & Nash were entitled to receive certain specified 
portions of the children's interests in the property, for which, under 
the provision of a statute of the state, they were entitled to a lien 
thereon, which they duly filed; that under and by virtue of the al- 
leged fraudulent acts, the défendants Francis M. Tull and German 
Savings & Loan Society hâve ever since July i8, 1888, had the ex- 
clusive use and occupation of the said real estate, and hâve coUected, 
used, and appropriated the entire rents, issues, and profits thereof, 
and hâve still such exclusive use and occupation of said real estate, 
and do still collect, use, and appropriate the rents, issues, and profits 
thereof, at ail times denying to the plaintifïs Dora May Dormitzer 
and William L,. Tull and the défendant Ernest B. Tull any rights 
therein or thereto. The complaint also set out the alleged rights of 
€ach of the plaintifïs and of the défendant Ernest B. Tull in and to 
the property, and its prayer was, among other things, that the re- 
spective rights and interests of the plaintifïs and défendant, both in 
and to said real estate, as well as in and to the rents, issues, and 
profits thereof, be ascertained and determined; that an accounting 
be had, and the défendants Francis M. Tull and German Savings & 
Loan Society be required to state fully the amounts of money re- 
ceived by them, or in their behalf, in respect to said estate, and be 
decreed, to pay to the children one-half thereof, or that the fair rental 
value of the property from July 18, 1888, be ascertained and fixed, 
and the children be awarded judgment for the undivided one-half 
thereof, and that in either event they be decreed a lien on the inter- 
ests of the défendants in the property as security for such amounts ; 
that the said real estate be partitioned between the parties to the suit 
according to their respective interests and rights, and, in the event 
partition cannot be made without préjudice or loss to the owners, 
that the property be sold under the direction of the court, and the 
net proceeds thereof be divided in accordance with the rights of the 
respective parties, for the appointment of a receiver or receivers of 
the property pending the litigation, and for costs and other relief. 

It needs no argument to show that, under the allégations of the 
complaint, the défendant Francis M. Tull is an indispensable party 
to the suit. The frauds of which the plaintiffs complain are largely 
his alleged frauds, the accounting the plaintiflEs seek is of moneys 
alleged to hâve been received by him and the défendant German 
Savings & Loan Society, and the property they seek to recover or 
to hâve partitioned or sold is property in which he is alleged to hâve 
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an ittterest, and which is alleged to be in the possession of him and 
his cOdefëndânt Oerman Savings & Loan Society. Nothing more 
need be said to show that no controversy is presented which is ca- 
pable of being fully or finally determined as between plaintiffs and 
the défendant German Savings & Loan Society without the prés- 
ence of the défendant Francis M, Tull, even if the défendant Ernest 
B. Tull could be regarded as a mère nominal party. In whatever 
aspect the case presented can be looked at, it is an entirety, and pré- 
sents no separable controversy between the plaintifïs and the défend- 
ant German Savings & Loan Society. 

Wé think it very clear that no case for removal was presented, and 
that the circuit court was without jurisdiction of it. The judgment 
of the circuit court is therefore reversed, with costs against the plain- 
tifif in error, and the case remanded, with directions to the circuit 
court to enter judgment against the plaintifï in error for the costs 
incurred in the circuit court and in this court, and thereupon to re- 
mand the case to the state court from whence it came. 



In re STANDARD LATJNDRY 00. 

(Circuit Court of Appeals, Ninth Circuit. May 12, 1902.) 

No. 779. 

1. Bankruptct— Ohattbl Mortgagb— Mbegeb— Estopfbl. 

The owner of a mortgage on certain personal property bought the prop- 
erty, and then soM it, subjeet to the mortgage "now subsistlng upon the 
said Personal property, and which is assumed to be pald by" the pur- 
chaser. The purchaser was thereafter adjudged a banknipt, and it was 
stipulated that the property be sold, and the money realized therefor be 
paid to the party entitled thereto. The trustée claimed that the mortgage 
was void as to credltors, and that the lien had merged in the légal tltle 
and was çonveyed to the bankrupt. ffeM that, the purehase having been 
made sttbject to the mortgage, the purchaser and the trustée, who took 
his tltle, were estopped from questloning the valldlty of the mortgage; 
henee the proceeds of the sale should be paid to the mortgagee. 

Pétition to Review an Order of the District Court of the United 
States for the Northern District of California, in Bankruptcy. 

The facts found by the référée are substantlally as follows: On April 17, 
1899, the Sun Laùndry Company made Its certain promissory note to Eugène 
S. Perkins for $1,000, payable one year after date, with Interest, etc., and 
to sécm-e the payment of said note eiecuted Its certain mortgage to said 
Perkins upon certain personal property hereln designated as laundry machin- 
éry and materials; that the mortgage was properly acknowledged and duly 
r'ecorded; that Perkins transferred the same to one Muller, who was the 
actual lender of the money, and was at ail times the true party In interest 
in said mortgage; that on August 24, 1899, the property was sold at constable 
eajle tjo one Bercovich for the sum of ?200, and in the certiflcate of sale given 
to tfie purchaser it was expressly set forth that the property was sold subjeet 
id the chattel mortgage of $1,000; that on August 24, 1890, said Bercovich 
sold the same to Ottmar Muller; that thereafter said Muller sold the property 
to the Standard Laundry Company, and In the blll of sale, glveù by the said 
Muller to the Standard Laundry Company, there was a clause wherein it 
was stated that the property was sold subjeet to a chattel mortgage for 
$1,000, "now subsistlng upon the said personal property and which Is assumed 
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to be paid by the second party hereto." It was stipulated that the property 
be sold, and that the money realized from the sale be pald to the party en- 
titled thereto. ïhe référée decided in f avor of Muller, and ordered the trustée 
to pay him the money realized from such sale. Thls order was aflirmed by 
the district court. 112 Fed. 126. 

Crowley & Leach, for bankrupt and trustée. 
Samuel Bell McKee, for Muller. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The pétition for review shows that the trustée refused to pay the 
note held by Muller on the grounds "(i) that the chattel mortgage 
was void as to the creditors of said bankrupt because it was not exe- 
cuted in accordance with the statute relating to chattel mortgages; 
(2) that the said chattel mortgage was void as to the creditors of said 
bankrupt, inasmuch as it covers property which cannot be made the 
subject of a chattel mortgage under the laws of this state; (3) that, 
if ever valid, the mortgage lien had been merged in the légal title, 
and was conveyed by Muller to the bankrupt." 

If the contest was between the creditors of the Sun Laundry Com- 
pany and the mortgagee, it raight be necessary to consider and dis- 
pose of thèse questions seriatim. But the controversy herein is not 
between those parties, and will therefore be disposed of on other 
grounds. 

Did the court err in afïirming the order made by the référée direct- 
ing the trustée to pay Muller the proceeds arising from the sale of 
the laundry machinery and materials, which was, as found by the 
référée, subject to the lien of the chattel mortgage held by Muller? 
In the considération of this question it must be borne in mind that 
this is not a case where the trustée is authorized, as the représenta- 
tive of the creditors, to bring suit for the recovery of property which 
had been disposed of by the bankrupt in fraud of its creditors. There 
was no fraud in fact or in law against the creditors of the bankrupt 
herein. The facts of this case are undisputed. The bankrupt ac- 
quired title to the property in controversy under a bill of sale exe- 
cuted to it by Muller, which recited that the property was purchased 
"subject to a chattel mortgage for $1,000 now subsisting upon the 
said Personal property, and which is assumed to be paid by the sec- 
ond party hereto." The mortgage was valid between the parties 
thereto. Tregear v. Water Co., •](> Cal. 537, 18 Pac. 658, 9 Am. St. 
Rep. 245; Works v. Merritt, 105 Cal. 467, 470, 38 Pac. 1109; Bank 
v. Moore, 106 Cal. 673, 680, 39 Pac. 1071 ; Same v. Gibson, 109 Cal. 
197, 41 Pac. 1008. The transaction between Muller and the Standard 
Laundry Company was bona fide. The Standard Laundry Company 
bought the property in good faith subject to the mortgage. By the 
terms of its purchase of the property it is estopped from denying 
the validity of the mortgage or of its own obligation to Muller. In 
a case of this character the trustée, representing the creditors, stands 
in the shoes of the laundry company, and is in privity with it, so far 
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as the title of the property is xoncerned. He has the same rights 
that the laundry company has ; no more. As the bankrupt is 
eStopjiéd from denying the validity of the mortgage, so is the trustée. 
He càhhdt be permitted, under the well-settled principles of the law, 
elementary in their character, to claim the property for the benefît 
of the creditors of the bankrupt, and at the same time assert his right 
to repudiate the agreement under and by virtue of which the bank- 
rupt obtained its title thereto. No person can apply to his ovvn 
use the bénéficiai part of a transaction and reject its burdens. Peers 
V. McLaughlin, 88 Cal. 294, 299, 26 Pac. 119, 22 Am. St. Rep. 306. 
This, if permitted, would be inéquitable, unjust, and absurd. As 
was said by Story, circuit justice, in Mitchell v. Winslow, 2 Story, 
630, Fed. Cas. No. 9,673: "The présent is a question between the 
assignée of a bankrupt, acting for the benefît of ail the creditors, and 
the mortgagee, claiming title under his mortgage. * * * Now, 
it is mo§t material to bear in mind, under this aspect of the case, 
that it is a well-establishéd doctrine that (except in cases of fraud) 
assignées, in ; bankruptcy take only such rights and interests as the 
bankrupt himself had, and could himself claim and assert, at the 
time of his bankruptcy, and consequently they are afïected with ail 
the equities which would afïect the bankrupt himself if he were as- 
serting those rights and interests. This was expressly laid down 
by Lord Hardwicke in Brown v. Heathcote, i Atk. 160, 162, where 
he said : 'The ground that the court go upon is this: that assignées 
of bankfupts, though they are trustées for the creditors, yet stand 
in the place of the bankrupt, and they can take in no better manner 
than he could.' " In Yeatman v. Savings Inst., 95 U. S. 764, 766, 
24 L. Ed. 589, the court said : "The established rule is that, except 
in cases of attachments against the property of the bankrupt within 
a prescribed time preçeding the commencement of proceedings in 
bankruptcy, and except in cases where the disposition of property 
by the bankrupt is declared by law to be fraudulent and void, the 
assignée takes the title, subject to ail equities, liens, or incumbrances, 
whether created by opération of law or by act of the bankrupt, which 
existed against the property in the hands of the bankrupt. Brown 
V. HeathcotR, i Atk. 160; Mitchell v. Winslow, 2 Story, 630, Fed. 
Cas. No. 9,^3; Gibson v. Warden, 14 Wall. 244, 20 Lr. Ed. 797; 
Cook V. TuUis, 18 Wall. 332, 21 L. Ed. 933; Donaldson v. Farwell, 
93 TJ. S. 631, 23 L. Ed. 993; Jérôme v. McCarter, 94 U. S. 734, 
24 L. Ed. 136. He takes the property in the same 'plight and con- 
dition'' that the bankrupt held it. Windsor v. McLellan, 2 Story, 
492, Fed. Cas. No. 17,887. In Goddard v. Weaver, i Wood, 260, 
Fed. Cas. No. 5,945, it was well said that the assignée 'takes only 
the bankrupt's fnterest in the property.' He has no right or title 
to the interest which other parties hâve therein, nor any control over 
the same, further than is expressly given to him by the bankrupt 
act, as auxiliary to the préservation of the bankrupt estate for the 
benefit of his creditors. It would be absurd to contend that the as- 
signée in bankruptcy became ipso facto seised and possessed in en- 
tirety, as trustée, of every article of property in which the bankrupt 
has any interest or share." In Parkinson v, Sherman, 74 N. Y. 88, 
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92, 30 Am. Rep. 268, it was held "that where a grantee of mortgaged 
premises takes a deed of the same subject to the mortgage, and 
thereby assumes to pay the mortgage, he is estopped from contest- 
ing the considération and validity of the mortgage." To the same 
efïect, see Stewart v. Platt, ici U. S. 731, 738, 25 L. Ed. 816; 
Gifïord V. Society, 104 N. Y. 139, 141, 10 N. E. 39; McConihe v. 
Paies,. 107 N. Y. 404, 407, 14 N. E. 285 ; Crawford v. Edwards, 33 
Mich. 354, 359. 

Thèse views are conclusive of the questions of law presented herein. 
The order of the district court is afïirmed, with costs. 



FLETCHER v. ANN AEBOR E. C!0. et al. 

(Circuit Court of Appeals, Slxth Circuit July 8, 1902.) 

No. 1,030. 

1. MORTGAGEB— FORECLOBURE BT TRUSTEE— SaLE—FrAUD OF ReCEIVER— RiGHTS 

OF Bbnbpiciary. 

The beneflclary in a mortgage deed made to and foreclosed by a trus- 
tée cannot avold the sale, after conflrmation and distribution of the pro- 
ceeds, on the ground that by the fraud of the receiver appolnted by the 
court to make the sale the property was sold for less than It was worth, 
and was bld in by a syndieate, of whlch the receiver was a member, 
no neglect, fraud, or collusion being charged against the trustée; as the 
beneficiary, in the absence of fraud or neglect on the part of the trustée, 
Is bound by whatever would bind the latter. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

The Merchants' National Bank of Baltimore, Md., flled a blU of complalnt 
against the Ann Arbor Eallroad Company, the Toledo, Ann Arbor & North 
Mlcbigan Railway Company, Wellington R. Burt, and the Metropolitan Trust 
Company, on behalf of itself and ail other beneflelarles, setting up that the 
complatnant owned two bonds of the Toledo, Ann Arbor & Mt. Pleasant 
Railway Company upon whlch there was due $1,314.06, the payment of whlch 
bonds had been assumed by the Toledo, Ann Arbor & North Michlgan Rail- 
way Company; that on the 27th day of April, the défendant Wellington R. 
Burt was appointed receiver of the Toledo, Ann Arbor & North Mlehigan 
Railway Company In a suit which, w4th others, was Consolidated under the 
title of the "Farmers' Loan & Trust Company v. The Toledo, Ann Arbor & 
North Mlehigan Railway Company et al."; that the receiver, on the 2d day 
of .Tuly, 1895, sold the railway property under a decree of the court; that 
it was the duty of the receiver to sell the property so as to brlng the highest 
possible priée, but that he misrepresented the physlcal condition of the road, 
saying that the company had "no road at ail,— that they had a couple of 
streaks of rust running across Mlehigan, and part of it under water, and it was 
not worth a cent unless they would put money Into it"; that the receiver 
had Inspected the road, and had pecullar and exclusive means of knowing 
Its condition, and the prospective purchasers lived at a remote distance from 
it, and were ignorant of its condition, and thèse prospective purchasers be- 
lleved what the receiver sald; that in fact the rallroad was in a much better 
condition than represented by the receiver, and that by hls misrepresentations 
and deceit he caused the prospective purchasers and the public to believe 
that the rallroad property was much less valuable than it was; that sald Burt 
purehased in hls own name. and for bis own benefit, a large amormt of bonds 
of the Toledo, Ann Arbor & North Mlehigan Railway Company, and entered 
into an arrangement with certain bondholders to form a syndieate to pur- 
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Qhase the railroad property and to become the owners; that, ta order to pur- 
ch«8e tbe property at as low a priée as possible, he had depressed the mar- 
ket vaJiîÇi and he and hls aàsoclates ware enabled, through the fraud of Burt, 
to purchase the property for $2,627,000, when In fact the property was worth 
?10,000,000'; that the sale was conflrtned on the 8th day of July, 1895, and 
the Ànn Ârbbf Railroad Compaily wàs Immedlately formed and Issued bonds 
to the amount of $7,000,000, and common and preferred stock to the amount 
of |7v250,()00; ànd that the recelver -was one of the largest bondholders of th» 
new corporation, whlch Is now opéra ting and claims to own the railroad 
property; that knowledge of the fraud alleged In the bill of complaint had 
only recently come to the complalnant, and then, on the 28th day of Novem- 
ber, 1898j thte eomplainant notlfied the Toledo, Ann Arbor & North Michigao 
Railway Company, and the directora and stoekholders ther«of, to commence 
a suit to set aside said sale, and unless they brought such suit the eom- 
plainant would brlng it; that the ïoledo, Ann Arbor & North Miehlgan Kail- 
"way Company is ntterly insolvent, and has no property out of which clairas 
of credltors can be made on exécution. The eomplainant asks that the sale 
and decree under which it ikiis executed be set aside, and tliat a recelver 
be appointed to take possession of the railroad property, and that the claims 
agalnst the property be ascertained. On motion the service of process on the 
défendant Burt was set aside, and he was dropped as party défendant Aft- 
erwards the blll was amended, setting up that the Craig Shlpbuildlng Com- 
pany, ,Tohn Craig, the Farmers' Loan & Trust Company, and the Central 
Trust Company were necessary parties, and the complalnant was allowed 
to make them parties défendant. Afterwards, by leave of the court, an. 
amendment to the bill was filed, substltutlng Austln B. Fletcher as complaln- 
ant, he havlng bought the two bonds owned by the eomplainant; and the 
amended blll also sets out that the substituted eomplainant. In addition, owns 
sixteen bonds, of the par value of $16,000, of the Toledo, Ann Arbor & North 
Miehlgan Kallway Company, whlch bonds he owned prlor to and at the time 
of the Judlcial sale complained of. The amended bill aiso states that the 
persons constituting the syndlcate who purchased the property at the judlcial 
sale Imew the facts, and knew that by means of the misrepresentatlons of 
the recelver the property wasf belng subjected to sale under gross misinforma- 
tion as to its real value, and that they combined with the receiver to carry 
out the fraudulent scheme for thelr own beneflt and to the détriment of those 
interested aB bondholders, stoekholders, and credltors of the Toledo, Ann 
Arbor & North Miehlgan Railway Company. The amended blll also states 
that the Farmers' Loan & Trust Company ànd the Central Trust Company, 
respectlvely^ were the grantees in the mortgage deeds bf the Toledo, Ann 
Arbor St North Mlchigan Ballway Company and its constituent companles, 
and wére thereby constituted trustées for and on behalf of the holders of 
the bonds issued concurrently with and seçured by the respective mortgages. 
In other respects, the amended bill was substantially slmllar to the original 
bill. A demurrer was flled to this amended blll of complaint, which was 
sustalned. After it was sustained, another amended blll was sought to b« 
flled, but the pétition in that behalf was deriled, and from the decree dismiss- 
Ing the blll of complaint on demurrer and the order denying the pétition to 
file an amended blll of complaint the eomplainant appealed. 

Harvey Scribher, for appellant. 

Alex. L,. Smith and Benton Hanchett, for appellees. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

It does not appear by the bill of complaint that the Farmers' Loan 
& Trust Compan}', the crantée in the mortgage deed of the Toledo, 
Ann Arbor & North Michigan Railway Company, and the Central 
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Trust Company, the grantee in the mortgage deeds of the constitu- 
ent companies, had any part in the fraud, and there are no allégations 
in the bill in this case showing that they in any way neglected the 
duties imposed upon them. The mortgages given by the Toledo, 
Ann Arbor & North Michigan Railway Company and its constituent 
companies to the Farmers' !Loan & Trust Company and the Central 
Trust Company, as trustées for the bondholders, made those trust 
companies the parties through which ail of the bondholders were re- 
quired to act. Ail the rights the bondholders had in the mortgages 
or the property represented by them they obtained through the trust 
companies, and they had no otlier interest except that which the trust 
companies represented for their benefît. The trustées were neces- 
sary parties to the foreclosure suit, and so long as they acted in 
good faith ail of the bondholders for whom they acted must be bound 
by what was done, either for their benefit or détriment, in that pro- 
ceeding. The Farmers' Loan & Trust Company began that suit, 
and carried it to a conclusion, selling the property at a price fixed 
by the court, which sale was, in the regular course of the proceed- 
ings, confirmed, and the proceeds were distributed. There is no al- 
légation in the bill that the trustées did not act in good faith or were 
négligent in protecting the rights of the beneficiaries on whose 
behalf the présent bill was fîled. In the absence of such allégations 
this complainant has no right to file a bill to set aside the proceed- 
ings in which it was represented by its trustées. If the sale which 
is sought to be set aside bound the trustées, it must necessarily, in 
the absence of fraud or bad faith on the part of the trustées, bind this 
complainant. If there was fraud, the trustées should hâve opposed 
the confirmation of the sale, and, not having opposed it, this com- 
plainant, as well as the trustées, were bound by it. 

In Richter v. Jérôme, 123 U. S. 233, 246, 8 Sup. Ct. 106, 31 h. Ed. 
132, Mr. Justice Waite, for the suprême court, said : 

"Ail the rights the bondholders hâve or ever had in the mortgage, légal 
or équitable, they got through the trust company, to which the conveyance 
was made for their security. As bondholders claiming under the mort- 
gage, they can hâve no interest in the security except that which the trus- 
tée holds and represents. If the trustée acts in good faith, whatever blnds 
It in any légal proceedings it begins and carries on to enforce the trust, 
to which they are not aetual parties, binds them. Kerrison v. Stewart, 
93 V. S. 155, 160, 23 L. Ed. 843; Oorcoran v. Canal Go., 94 V. S. 741, 745, 
24 L. Ed. 190; Shaw v. Kailroad Go., 100 U. S. 605, 611, 25 L. Ed. 757. 
Whatever foreeloses the trustée, in the absence of fraud or bad faith fore- 
closes them." 

It was said in Kerrison v. Stewart, 93 U. S. 160, 23 L,. Ed. 843, 
above cited, that "the trustée is in court for and on behalf of the 
beneficiaries; and they, though not parties, are bound by the judg- 
ment, unless it is impeached for fraud or collusion between him and 
the adverse party." See, also, Kent v. Iron Co., 144 U. S. 75, 90, 12 
Sup. Ct. 650, 36 L. Ed. 352. In the absence of allégations of neglect, 
collusion, or fraud on the part of the trustées in the mortgages, this 
bill could not be sustained, and the decree dismissing it on demurrer 
was correct. 

116 F.— 31 
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An ârriéîiyeà Kll was presented àtter the demurrer was sustained, 
but K cbntaïAed'Do aUegations of fraud, collusion, or neglect on the 
part 6ï'ïlie|fitusj:iees, and theréîorè thé refusai of the court to allow it 
tô bë filëd -Wàs piroper. As this deîect appeareâ in each of the 
aitiended t^iflè jpresénted to the coiirt below, and was fatal to the 
complairiiLht's''casè, it is unnecessai^r to discuss the allégations of 
fraud or the other questions presétïtèd by counsel. 

The decree below is afïirmed. 



THE OitEGON. 
■ (OfrMt Court of AppeaW, Nlàtii Circuit. May 19, 1902.) 

,':,V:. ■,,,_,; .!"';;■ no, 725.., . ' _ \.. 

1. AdMIBAI.TT»-]PKÀOTI0B— 'IhtEKROGATÔBIBS ATTAOHED TO AUS^EB— JUDGMBNT 
ON PLKADIHft. . " 

Wheré aà aiiswer to à libel In admlralty to recovco* for goods lost 
denied ail négligence on the part of the shlp, and concludéd by propound- 
Ing to tite ilbelant certain Interrogatorles -wlth référence to the amotuit 
of goods loàded, their value, and the amount lost, etc., as authorized by 
admlralty rule 32, it wa^ error for the court to hold such answer sham 
and frivolous, and grant plaintiffs motion for judgment on the pleadings 
■whilé stich Interrogatorles remalnedwhoUy unanswered. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Page, McCutchen, Harding & Knight, for appellants. 

Before GII.BERT, ROSS, and MORROW, Circuit Judges. 

Ross, CîfCuit Judge. The amerided libel in this case alleged that 
on the 2ist day of October, 1900, the appellee shipped by the steam- 
ship Oregon frota the port of Nome, Alaska, to the port of Tellér, 
in that tçrritcwry, Jj^ tons of merchàndise, consisting of groceries, pro- 
visions, furniture, hardware, and wearing apparel, the property of 
the appellee,'. on which he paid freight amounting to $159.25, and for 
which the steamship company, through its agent, issued to the ap- 
pellee "a bill of lâding; that the Oregon sailed froni Nome for the 
port of Teller on or abbiit October 28, I900, with the àppellee's goods 
on board, whieh were not delivered, "owing to the want of proper 
care on the part of said master (the master of the ship), his officers 
and crew, and persons employed by him or them, and by reason of 
the careless, négligent, and improper manner in which said mer- 
chàndise washàndled, to wit, carelessness and négligence in unload- 
ing the saine upon a light boat, by reason of the careless and négli- 
gent handlirig of which said light boat the said light boat shipped 
Water, so that the said merchàndise was wholly lost; and, owing to 
the failuré pf the said master to delivér the said merchàndise in good 
order and w'ell conditioned, said libelant and plaintifï lost a large 
amount of tiriiè, and was hindered in carrying on his business, and 
was compelled to purchase merchàndise at greatly enhanced priées to 
replace the merchàndise lost as aforesaid, whereby the libelant and 
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plaîntiff herein has sustairied damage to the amount of two thousand 
dollars." The amended libel was verified by C. A. S. Frost, one of 
the proctors for the libelant, the vérification stating "that the libelant 
in this cause is absent from Nome,' and at Teller, Alaska, and is 
unable to be présent at Nome, his duties requiring his constant Per- 
sonal attention in Telleit* ; that déponent is authorized to act for him 
herein, and that the foregoing libel is true, according to his informa- 
tion and belief ; thât the source of deponent's knôwledge is informa- 
tion derived from letters Written by the libelant and plaintifï." To 
the amended libel the respondents fîled exceptions, upon the grounds, 
among others, that its vérification is not such as is required by the 
rules and practice of the court, and that no maritime or other lien 
against the steamer is thereby shown to exist in favpr of the libelant. 
The exceptions were overruled, and tlie respondents thereupon filed 
an answer, in which are set up the uncertainties of and inconsisten- 
cies in the averments of the libel in respect to the cause of the 
alleged nondelivery of the appellee's merchandise in good order and 
well conditioned, and, in efifect, denying that the merchandise in 
question was lost through any carelessness on the part of the ship or 
its officers or agents, and alleging that ail of the ship's cargo from 
Nome to Teller was carefuUy unloaded at the latter place; that the 
lighter there used was in good, seaworthy condition, and was loaded 
and handled in a proper, seamanlike way; and that, if any loss oc- 
curred, it was beyond appellants' control. By their answer the ap- 
pellants further alleged that the appellee received a large part of the 
goods so shipped by him, and denied that he sustained any damage 
by reason of any carelessness, négligence^ or improper conduct in 
loading, transporting, or unloading the goods în question. The an- 
swer concluded by propounding to the appellee the following inter- 
rogatories : "(i) Was sàid merchandise ail placed on board said ship 
at Nome? If not, how much? (2) Was any of said merchandise 
placed upon the beach at or near Teller; and, if so, how much, of 
what particular character, and the value thereof? (3) What mer- 
chandise was lost in the light boat referred to ; and, if any, the char- 
acter and value of each article? (4) Has the libelant the bill of lad- 
ing referred to in the libel ; and, if so, what are the words and figures 
thereof?" 

With issues thus distinctly raised by the answer, and with the in- 
terrogatories wholly unanswered that were propounded under and by 
virtue of admiralty rule No. 32 prescribed by the suprême court, 
the libelant moved for a Judgment on the pleadings, which motion 
was granted by the court below by the following order : 

"Upon reading and flling plalntiff's motion for Judgment on the pleadings 
In this cause, and It belng ordered by the court that the said motion be 
submitted on wrltten briefs, and upon readlng and fillng the brlef of O. A. S. 
Frost, Esq., counsel for the plalntlfC, and the reply brief of Key Plttman, 
Bsq., counsèl for the défendants, and it appearing to the court that the 
answer of the défendants filed In said cause Is sbam and frlvolous, and 
that the said answer does not state facts sufficient to constltute a défense, 
and It further appearing to the court that the damages sustained by the 
plaintlff are ■unllquldated. and cannot be ascertained without inqulry as to the 
amount thtireof , and the court belng f ully advlsed In the premises, It Is 
ordered and adjudged that the plaintlff Is entltled to judgment on the plead- 
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ihgBi âiia, fa the end that the ambunt of àamage sustalned by the plalntllf 
may be .ascertained, It Is f urther ordered that this cause be, and the same 
iB hereby, referred to W. B. Hauser, B)?q., to ascertaln and flnd the amount 
of the damages sustalned by the plaintiff, aad to report to this court the 
amount thereot Arthur H. Noyés, Judge." 

ThiC^dmiralty rule referred to reads as foUows: 

"The défendant shall bayea rJght to require the Personal answer of the 
Ilbelant.)]pon oath or «olertin -affirmation to àny Interrogatories which he may, 
at the clp^e of hls ah^-jiver, propound tp the libelant touchlng any mattera 
charged In the libel, oi' touchlng any matter of défense set up In the an- 
swer, subject to the llke exception as to matters which shall expose the libel- 
ant to any prosecution, ée.punishment, or fdrfelture, as Is provided in the 
Slst rule. In default of due answer by the libelant to such interrogatories, 
the court may adjudge the libelant to be in default, and dlsmiss the libel, 
or may èompel hls answer In the premises by attachment, dr take the subject- 
matter of the Interrogatory |pro confesso In favor of the défendant, as the 
court, in Jts discrétion, shall deem most fit to promote public Justice." 

A bare 'statement of the càSe is enough to disclose the error of 
the court bèlow. The judgmènt is revèrsed, and the cause remaadcd 
for further prûceedingS. 



WILSON et al. V. UNITED STATES. 

<C!lrcult Court of Appeals, Nlnth Circuit June 2, 1902.) 

No. 736. 

L Siinooti«ro--Iin)iCTMKNT—TBiiiît^IiîSTBUC!TioHS— Tests ik Jubt Room. 

Where, on the trial of défendants under an indlctment charging them 
with smiiggling "opium prepared f^r smoking purposes," a can was intro- 
duced iln. çyldence, wlth proof that It was one of the cans selzed by the 
offifiierà and with which defendatits were connected, but there was no 
testiiiaoiiy that the can cohtained' opium prepared for smoking purposes, 
an InstrucUon that whlle to the jury room the jury could extract some 
of the eoptents of the can and test it on a pièce of silver or stick, and 
see wliêther It would bumpr not, and that whatever could be determined 
from' l£el^ Inspection of the can, in addition to the testimony of the 
wltnesses, they had a right to, wtis error. 

In Error to the District Court of the United States for the Northern 
Division of the District of Washington. 

Morris & Southard and ôèorge McKay, for plaintiffs in error. 

Wilson R. Gay, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. .■'^'. ',' 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. ^ > ' 

ROSS, Circuit Judge. The plaintiffs in error were jointly îndicted. 
Theré weri* twb îndictments against them, each of which contàined four 
côuntâ. The:|hdiiçtments ;were precisely èimilar, except that in one 
2$S,pounds bf opium prepared for smoking purposes was the subject- 
matter, and 320 pounds of opium prepared for smoking purposes was 
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the subject-matter of the other. The fourth count of each indictment 
was quashed, leaving standing the first, second, and third of each, to 
which pleas of not guilty were interposed. The cases were thereafter 
Consolidated and tried together, resulting in a verdict of guilty against 
both défendants, who hâve brought the case hère by appeal. 

By the first count of each indictment the défendants were charged 
with having knowingly, fraudulently, and unlawfuUy received and con- 
cealed the opium therein described, alleged to hâve been of foreign 
growth and manufacture, and to hâve been theretofore clandestinely 
brought into the United States from British Columbia without the duty 
fixed thereon by law having been paid or secured to the United States ; 
by the second count the défendants were charged with h^iving know- 
ingly, fraudulently, and unlawfully assisted in the alleged fraudulent 
and unlawful importation ; and by the third count with having them- 
selves made the alleged unlawful and fraudulent importation. At the 
trial a certain tin can was, against the objections of the défendants, ad- 
mitted in évidence, after the giving of some testimony tending to prove 
that it was one of the cans seized by the officers of the government, and 
with which the défendants were connected. There was no testimony 
given, or even ofïered, tending to show that the can admitted in évi- 
dence contained opium prepared for smoking purposes, and yet that 
was the article, and the only article, that formed the subject of the 
indictments. Légal proof of it was therefore essential to a légal con- 
viction of the défendants. That fact was recognized by the court below 
in one portion of its charge, where it was said : 

"The government Is held to strict proof of the commission of the crime 
In the manner in which it Is specified in the indictment. Now, thèse de- 
fendants are accnsed of smuggling opium, — I use that in a gênerai sensé for 
brevity, — and they eannot be convicted of smuggling sllli or anything except 
opium, and the lilnd of opium that is specified in the indictment; that is, 
opium prepared for smoking purposes. And the offense Is alleged to conslst 
in the fact that this opium was clandestinely brought into the United States 
without the duty being pald or secured, and the government must prove 
nonpayment of the duty and that It was not secured." 

The court then proceeded to instruct the jury as follows : 

"A question of fact in the case, which the jury must pass upon and décide 
according to the évidence, is whether the commodity which the offlcers seized 
was opium.. In that connection you will consider the testimony glven by the 
witnesses on the subject, whatever it amounts to in your judgment, and the 
court bas admitted as an Item of évidence in the case a tin can, upon the 
testimony of witnesses tending to identify that can as one of the cans, — ^as 
a sample taken from the lot of opium that was seized. One can was intro- 
duced as a sample of ail. Now, that exhlblt is an item of évidence which 
you bave a rlght to look to, and whatever Information may be conveyed 
to you by an examination of it you hâve a right to make use of as testimony 
in the case bearlng upon the question of whether or not opium was 
smuggled, and bearing upon the question as to whether the opium that was 
seized was of foreign production. Whatever it shows in regard to that you 
hâve a right to take into account, as well as the testimony of witnesses, 
and also as bearing on the question of whether or not the stuff in that 
can, if it is opium, is opium prepared for smoking purposes. Thèse men 
are not indlcted for bringing Into the country any drug that may be used 
for other purposes, unless it is in a state prepared for smoking. The can 
has been opened, and the opening bas been sealed up. It will not be corn- 
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pètent for you to make a chemlcal analyste of thls to ascertaln the percentage 
of àny ârug tbat there may be In It, but It wlU be permisslble for you to 
make a hôte lu dbait can, and ascertaln the best you can what the contents 
of the caa i», ^You may hâve a pièce of candie In your jury xoom, and test 
it by takiiig some of it on a pièce of sUver or stick, and see whether It 
wlll bum briiot. It would not be proper for me to tell you what the con- 
clusion should be If yoù flnd that It Véllî bum or will not bum,— you must 
dépend on your owa judgœeht as to thfe éfCect of that; but whatever can 
be determined from your inspection of; thls can, in addition to the testimony 
of the witnesses, you haye a rlght to." 

In thré instruction, tù which an exception was reserved by the de- 
fendants, we think there was clear «rror. It is contrary to funda- 
mental principles ■ to permit juroirs to receive évidence without the 
présence of. the défendant to the prosecution. They must and can 
only properly décide the question of his guilt or innocence upon évi- 
dence introducèd at the trial. Whether or not the can admitted in évi- 
dence contained opium prepared for Smoking purposes was a question 
of fact, upon which both sides were entitled to be heard, the défendants 
as well as thè igovernment. Surely, if the attorney for the government, 
as was his duty, had ofïered évidence going to show that the can in 
question- contained opium fur smoking purposes, the défendants would 
hâve been legally and justly entitled to hâve proved, if they could, that 
it contained no such thing ; in which latter event there must hâve been 
a verdict of not guilty, for there was nothing else ofïered tending to 
show that there was any opium prepared for smoking purposes in the 
case. Yet the jury was left to détermine that essential fact for them- 
selves, by experiment, and in the absence of the défendants, who were 
thus wholly deprived of the opportunity to contest the correctness of 
the jury's experiments, and of the possibility of giving any évidence 
upon one bf thfe essential facts involved in the prosecution. For this 
error the judgment must bç revérsed, and the cause remanded for a 
new trial. See Consolidated Ice Mach. Co. v. Trenton Hygeian Ice 
Go. (C. C.) S7'Fedi 898; People v. Conkling, m Cal. 616, 44 Pac. 
314; Stampbfski v. Steflfens, 79 111. 303; 17 Am. & Eng. Enc. Law 
(2d Ed.) p. 1239; 12 Am. & Eng. Enc. Law (2d Ed.) p. 412, and cases 
there cited. , 

The judgnient is revérsed, and cause remanded for a new trial. 



GAFFNER v. PIGOTT et al. 
(Circuit Court of Ippeals, Nlnth Cfrcult. May 5, 1902.) 
,,, , No. 743. 
. Collision-'Steambbb on Samb Courbe— WilIiFUL Obstruction of Follow- 

ING VESSEI,. 

Where the forward of two vessels pursuing the same course, and 
therefore having the rlght of way, is wUlfully thrown In the way of the 
other, she -dannot reeover for a collision ensuing, although the rear 
vessel beùbt without fault 

î 1. See Collision, vol. 10, Cent. Dig. S 62. 
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2. Same— Appeal— Retiew op Findings op Fact. 

A fliiding of the trial court, as a matter of fact, upon évidence sub- 
stantially conflicting upon ail points, that one of two vessels was solely 
In fault for a collision between them, will not be dlsturbed by the ap- 
pellate court. 

Appeal from the District Gourt of the United States for the North- 
ern Division of the District of Washington. 

C. W. Corliss, for appellant. 

W. R. Bell and J. H. Dawes, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This was a suit in rem to recover dam- 
ages for injuries to the steamer Pilgrim, growing out of a colHsion 
vvith the steamer Mary F. Perley, which occurred during the regular 
trip of both vessels from Seattle, Wash., to Port Orchard and neigh- 
boring îanding places. Both boats were engaged in carrying pas- 
sengers and freight between those places. The Pilgrim is the small- 
er and faster, and the Perley the larger and slower, boat. The col- 
lision occurred when it was light, and at a place where there was 
ample water for the proper navigation of the steamers, without the 
slightest danger of collision. When the boats came together, and 
for some time before, the Pilgrim was slightly in advance of the 
Perley, and the collision consisted of the striking of the bow of the 
Perley against the port quarter of the Pilgrim, knocking out one of 
the blades of the latter's propeller, and pushing her in such a way as 
to almost capsize her. It is insisted on the part of the appellant that 
the collision was brought about by an improper attempt on the part 
of the Pilgrim to cross the bow of the Perley, and further, that from 
the time the boats left Seattle, which was practically the same time, 
the Pilgrim intentionally took a zigzag course in front of the Perley, 
for the purpose of keeping in her way and impeding her progress. 
It is no doubt true, as contended by the appellant, that where the 
forward of two vessels pursuing the same course, and therefore hav- 
ing the right of way, is willfully thrown across the path of the other, 
she cannot recover for a collision ensuing, although the rear vessel 
be not without fault. But the court below, upon évidence which is 
substantially conflicting upon ail of the points of the case, found 
against the appellant on both of the points mentioned, and further 
found that the collision was caused by the sole fault of the Perley. 
We hâve read the évidence attentively, and under the rule prevailing 
hère would not be justified in interfering with the conclusions of the 
court below. 

The judgment is affirmed. 
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) irNUTTBR et al. v. MOSSBBEG et al. 
(Circuit Court, D. Massacbusetts. May 26, 1902.) 
No. 1,288. 

1. Patents — Inprikgement— Bicycle Ëellb. 

Olalms 1, 2, 3, and 4 of the Eïlcson patent. No. 491,012, for a bicycle 
bell, are valld, and are Infringed by the bell of the Mossberg & Brink 
patent, No. 622,159, wbich is substantlally simllar In mechanical con- 
struction to that of Brlcson, the différences belng only variations of 
form, which, if not meisély colorablç, are unlmportant. 

In Equity. Suit for infringement of letters patent No. 491,012, is- 
sued January 31, 1893, *° Lewis E. Erieson for a bicycle bell. On 
final hearing. 

J. E. Màynadier and G. A. Rockwell, for complainants. 
Wrtl. R. Tillinghast, for défendants. 

BROWN, District Judge. This suit îs for infringement of letters 
patent No. 491,012, dated January 31, 1893, to Lewis E. Erieson, for 
an improvement in bicycle bells. This patent has been before tbis 
court (Njitter v. Brown, 96 Fed. 229), and before the circuit court of 
appeals (39 C. C. A. 332, 98 Fed. 892). 

Claims l, 2, 3,. and 4 are in suit: 

"(1)' In à bell for bicycles and other vélocipèdes, an oscillatory plate or 
disk monnted to turn in thé rear of the gong, and complementary striking 
mèchaiiisiu carrled by said plate, and adàpted by the movement thereof to 
be throwh Into and ont of action by oontract v?ith and removal from the 
bicycle or vélocipède -wheel. 

"(2) In çombiriàtlon wlth a gong carrled by the frame of a bicycle or 
othér vélocipède, an oscillatory plate or disk carrylng a striker adapted to 
operate on sald gong, mechanlsm carrled by said plate or disk for trans- 
mittipg the power of the bicycle or vélocipède wheel to operate the striker, 
and meaps for turning said plate or disk to throw its power transmitting 
mechanlsnl Into àhd ont of contact wltb sald wheel, substantially as herein 
described. 

"(3) In cotnbinatlon wlth a gong carrled by the frame of a bicycle or 
other vélocipède; an oscillatory plate or disk fltted and adapted to tum freely 
in the inner side of the gong, and carrylng a striker adapted to operate on 
said gong, mechanlsm carried by sald plate or disk for transmitting the 
power of the bicycle or vélocipède wheel to operate the striker, and means" 
for turning said plate or disk to throw its power transmitting mechanlsm 
into and ont of contact wlth sald wheel, substantially as herein described. 

"(4r) A bell for bicycles and other vélocipèdes conslstlng of a bracket se- 
cured to the fork of the machine and extending beslde its wheel, a gong 
supported upon the outer end of the bracket, a plate or disk centrally plvoted 
on the outer end of thè bracket and fltted and adapted to turn freely In the 
inner side of the gong and carrylng a striker adapted to operate on said 
gong, mechanlsm carried by said plate or disk for transmitting the power of 
the bicycle or vélocipède wheel to operate the striker, and means for turning 
said plate or disk to throw its power transmitting mechanlsm into and out 
of contact wlth said wheel, substantially as herein described." 

The spécification states: 

"My Invention conslsts essentlally In an oscillatory plate or disk carryinp 
the striker and operating mechanlsm therefor, said plate or disk by its move- 
ment being adapted to throw its striker operating mechanlsm into and out 
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of engagement with the bicycle wheel to actuate It or to allow it to remain 
at rest" 

It is agreed that this oscillatory plate or disk is the essential feature 
of the invention. It is also apparent that the adoption of this plate, 
which perîorms the function of a lever, permitted a novel arrange- 
ment of gong, striking mechanism, and friction roU in relation to 
each qther. 

The oscillatory plate described and shown in the patent and draw- 
ings is a lever centrally or axially pivoted. Upon one side of the 
pivot is the friction roll, which is operated by a cord attached to a 
projection on the plate at the opposite side of the pivot. The plate 
of the complainants is not only a lever, but, as it is circular in shape 
and fits closely within the gong, serves also as a cap. The spécifica- 
tion States : "This plate is adapted to hâve an axial or rotary oscil- 
lating movement," etc. The défendants' bell has a lever which, as a 
lever, is the complète mechanical équivalent of the complainants' 
lever, and which aJso permits a substantially similar arrangement of 
gong, striking mechanism, and friction roll. It is not a disk, and 
does not serve as a cap; but it is a plate pivoted in substantially 
the same manner, and has at one side of the pivot the friction roll, 
and at the other a projection for the attachment of a cord. This is 
clearly shown in the défendants' patent No. 622,159, dated March 28, 
1899, to Mossberg & Brink, as well as in the exhibits. 

The défendants hâve, then, an oscillatory axially mounted plate or 
lever. Can they escape infringement because the plate is not a disk, 
and does not serve as a cap or cover ? I am of the opinion that they 
cannot. In the opinion of the circuit court of appeals in Nutter v. 
Brown, 39 C. C. A. 332, 98 Fed. 892, it was said: "Tliere is no 
doubt that the oscillatory lever might be regarded as the équivalent 
of the complainant's plate or disk." l'he cap or cover function is 
not claimed or described as an essential feature of the invention, and, 
if it were, I do not think that the patent could be evaded by cutting 
out ail parts of the disk save those necessary for the lever function, 
and providing an independent cover. This is substantially what the 
défendants hâve done, and this must be regarded as a mère imma- 
terial variation of form. 

Nor does it seem of any conséquence that the gong of the défend- 
ants moves with the plate. The free turning of the rotary lever or 
plate is not afïected or modified by the turning of the gong, and no 
différence in function results from so attaching the gong that it is 
movable with the plate. The complainants' bell is equally operative 
when the gong moves with the plate and when it does not. 

Nor do I think that the défendants' disclosure of the prior art 
compels me to give so limited a construction to the patent that thèse 
défendants can escape infringement, though they hâve adopted the 
complainants' oscillatory lever, and substantially the whole constrnc- 
tion. Though it was old to operate striking mechanism through a 
lever which applied a friction roll to a tire, Ericson's spécial form 
of lever, and the spécial arrangement of parts resulting from his 
adoption of this lever, are not shown to hâve been anticipated or to 
lack invention. On the contrary, the various prior inventions show 



490 116 FBDERAL .REFORTBB. 

that what- Eïfeson's patent discloses , was not merely an obvious 
mechanical improvement, but an invention of merit, though in a 
somewhat^^limite4|fieldj and that his spécial form of lever, and novel 
arrang^inéiil ot: thé lever with tli,e 'gong, striking mechanism, and 
friction ;T(jll^^H(eré novel and usefûl in the art, and patentable. Eric- 
son's pàte|it shof^s an advance in compactness, simplicity of construc- 
tion, and accuracy oi action over anythîng in the prior art. If the 
defendan|s' , bells hâve had a comrnercial success dépendent upon 
their piec|iaitiical construction, it wÔJjid seem to havebeen due rather 
to the faci, tH^t they embody the invention of Ericson than to any 
différences of construction originating with the défendants. I am 
of the opipjion that the claims in smt,, when fairly cdnstrued in con- 
nection, wïth the spécification, are vâlid, and that the défendants' 
bells are janinfringement of thèse claims, and mechanically are sub- 
stantially similar to the Ericson bell, the différences being variations 
of form which, Jf not merély colorable, are at least unimportant. 
The decreç. will be for the complainants. 



: JOHNSON 00. v. TOLBDO TRACTION 00. 

(Ottcult Court, D. Ohlo, W. D. February 11, 1902.) 

: ! No. 1,519. 

1. Patents— VAiiiDiTY—IiACK op NoVeltt. 

The Maxham patent, , No. 536,734, for a railway swltch structure, 
which çpnsists, of a mc^lliq structure provided with a pocket in which 
a plate gjcooTéd to forni à flahgeway and point Is removably secured, 
the rémaipder of the swltch being sëeured to said metalllc structure, and 
patent No* 640,796, to the same grantee, for a similatj structure, in 
eomblnatioB with a retainlhg matierial between the plate and the sldes 
of the pocket, tohold the plate lo position, are each void for lack of 
novelty, each élément in the combinatlon being old, and its use for 
'' similar pùrï)oées well knowh; such patents also ifeeW not infringed, even 
if concédéd validlty. 

In Eqm'ty. Suit for infringement of letters patent No. 536,734, 
issued to Arthur J. Moxham, April 2, 1895, and No. 540,796, issued 
tO'the same inventer, June 11, 1895, both for railway switch structures. 
On final hearing. 

Harding & ■ Harding, ' foi- cômplainant. 
Staley & Bownlan, for respondent. 

WING, District Judge. The patent sued upon. No. 536,734, dated 
April 2, 1895, claims a railway switch; structure which consists of a 
metallic structure provided with a pocket in which a plate, which is 
gçooved sp as to form the flangeway aiid point, is removably secured, 
the remainder of sâid switch being çecured to said metallic structure. 
,'R^ducing this daim to itgj éléments, it is a switch structure of métal 
provided with a pocket, in :;vvhich a grooved plate is removably secured. 
The second claini in its éléments is a switch structure of métal, pro- 
yided with a pocjcet adapted to receive a grooved plate, the rails of 
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the remainder of the switch being integrally secured to said structure. 
The third claim is for a switch structure of métal, provided with a 
pocket in which a grooved plate is removably secured, the rails of the 
remainder of the switch being integrally secured to said structure. 
The fourth claim is for a switch structure of métal, provided with a 
pocket adapted to receive a plate, and also provided with projections 
which correspond in cross section with the rail of the remainder of the 
switch. The fifth claim is for a switch structure of métal, with a 
pocket adapted to receive a plate, and provided, on its exterior, with 
projections which correspond in cross section with the rails of the re- 
mainder of the switch. In patent No. 540,796, claim i, is for a switch 
structure comprising a body portion, having the diverging rails se- 
cured thereto, and having a pocket adapted to receive a plate ; a plate 
in said pocket having flangeways and the point formed thereon, and 
a retaihing material between the plate and the sides of said pocket, 
whereby the plate is held in position in said pocket. Claim 2 is for a 
railway switch structure, in combination with a body portion having 
a pocket, a plate in said pocket having track surfaces formed thereon, 
and a fîlling material between the plate and the sides of the pocket. 
The défense made is invalidity of each and both of thèse patents and 
déniai of infringement. 

Under the head of noninfringement, the défendant claims that it is a 
lawful user of the devices claimed in the complainant's patents, because 
the device which is claimed by the complainant to constitute the in- 
fringement was purchased by the défendant from the complainant. 
The purposes of laying any railway track is to adapt the surface of the 
earth to thfe peculiar form of vehicle. For the purposes of street rail- 
ways less change is permitted in the surface of a street than could be 
employed in steam railway construction. In the spécifications of pat- 
ent No. 536,734, the inventor states: 

"The object of my invention is to provide a switch pieee in which is In- 
serted, at the point of excessive wear, a plate of more durable quality than 
the remainder of the track, and one which may be readily removed for 
realignment or replacing when desired." 

None of the claims of this patent would cover the idea of supplying 
a harder track material at places of excessive wear. There is de- 
scribed and claimed in the patent a metallic structure, with rails in- 
tégral with it, in which structure there is a pocket adapted to receive 
a plate. The method of joining two materials for any purpose, by 
setting the one material in a pocket formed in the other, is old, as 
a matter of common knowledge. That it is désirable that some parts 
of a wearing surface should be harder than others was discovered long 
since. That it was discovered with respect to railroad tracks is shown 
by the patent to Griggs in 1837. In 1852 it is indicated in the patent 
to Curtis that it was convenient to form recesses or openings in the 
bedplate as a means of setting into such bedplate the frog point, so 
that, when worn, it might be readily removed, and new points sup- 
plied. In patent No. 540,796, claim i covers a method of more or less 
firmly fixing the plate in the pocket by the use of a retaining or fîlling 
material between the plate and the sides of the pocket. Zinc, lead, 
sulphur, or cément are suggested in the spécifications as material 
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which may tHus be used. This method of securing one pièce of ma- 
terial within a pocket formçd in another material is old, of common 
knowledge.,,.Defendant'sexhibit. modal of Greenwald's plain step box 
shows such piçthod. Both patents are void for want of novelty. 

This holding perhaps relieves from the necessity of considering the 
défense of . noninfringement. However, I shall pass uppn that ques- 
tion as well. It is not disputed that the défendant had purchased 
from complainant and placçd in its track the track structure made 
Under çômplainant's patents. The proof of infringement furnished by 
the complainant is the testimony of çômplainant's witness Entwisle. 
He States that he made an examination of the switch structure em- 
ployed by the Toledo Traction Company, of Toledo, Ôhio, at Summit 
and St. Clair streets, Toledo, Ohio, on June 20, 1898. The witness 
produces a drawing marked "Exhibit A." Ail that the witness saw 
was the surface of this structure, and ail that he was able to leam from 
such examination was that there was a cast-iron structure, and a plate 
of harder métal placed therein, which he calls "guarantee plate"; that 
there was a 'space between the sides of the "guarantee plate" and the 
cast-iron structure, which space was filled with babbit métal. This is 
not enough to show infringement. Mr. Richard Elton, who was for 
a number of yèars track superintendent of the défendant company, on 
page 52 of the defendant's record testifies that the frogs and mates 
in use by the dçfendant at the corner of Summit and St. Clair streets, 
Toledo, were, furnished by the Johnson Company, the complainant. 
The proof of tjie complainant is insufficient to show infringement ; and, 
even if sufficient proof had been furnished to show that the défendant 
had used a devîce covered by the claims in the çômplainant's patents, 
yet the testimony would leave very grave doubt, to say the least, as 
to whether theiaevice described as being the infringing device was or 
was not the article sold by the Johnson Company to the défendant for 
use. 
. The bill is, dîsmjssed, and costs adjudged against the complainant. 



4^RN0I>D T. SOHARBAUEE et al 

(Circuit Court, W. I>. Missoprl, W. D. June 46, 1902,) 

No. 2,596. 

. CONTRAfcTS— VaLIDITY— pNCPETAUfTY. 

A writtëû cottraet, .by'-which the owners "of the folio wlng tracts of 
land, • ,•: * eontalning about 500 acres," agreed to convey the same 
to a corporpitlon to be (pitoed, and the second party agreed to sell the 
stock o( such corporation for a commissiq)!), is not one for the sale 
of the land, and Is not rendered void by the failure to describe the land 
therein. 

. Same— MuTuXUTT— Faii/Cre dp One Party to Exécute. 

An'iinstrunient purpbrtihg to be a contract between two Indlviduals, 
of tlie flrst ifert, and am Individual "or" a corporation named, of the 
second part, and svhichimposed important obligations and liabilities upon 

If 2. See Contràcts, vol. 11, Cent. Dig. §§ 24, 163. 
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the parties of the second part, and stipulated for services whîoh were to 
be rendered by one or the other of them, did not become a completed 
contract enforceable against the first parties, where it was never ex- 
ecuteû by the corporation. 
8. Same — Considération. 

By an instrument in vvriting the first parties agreed to convey lands 
to a corporation to be formed by them, to capitalize such corporation for 
a certain aniount, and place the stock in the hands of the second parties 
for sale. They also bound themselves to pay a commission on the stock 
sold and a sum for advertising. The contract provlded that the second 
parties should hâve the exclusive sale of the stock, and should deposit 
the proceeds in bank to the crédit o( the corporation. Held, that such 
contract was void as to the first parties for want of considération, there 
being no provision by which, if carried ont In accordance vrith its terms, 
they could obtain payment for their lands. 

Action for Damages for Breach of Contract. On demurrer to pé- 
tition. 

Hugh C. Ward, for plaintifï. 
Samuel W. Moore, for défendants. 

PHILIPS, District Judge. This is an action for breach of the fol- 
lowing contract which is set eut in hsec verba in the pétition: 

"Whereas, Jno. T. McElroy, of Keeves county, Texas, and John Scharbauer, 
of Fort Worth, Tarrant county, Texas, parties of the first part, and Jas. H. 
Arnold, or the Western Cattle Brokerage Company, of Kansas City, Mo., 
parties of the second part, this day entered into the following agreement: 
The said parties of the first part are the owners of the foUovylng tracts of 
land, located near the town of Beaumont, JefCerson county, Texas, containing 
about five hundred (50O) acres, which they agrée to put into a corporation 
under the laws of the state of Texas, the said corporation to be known as 
the Pennsylvania and Texas Oil Company, with oflices In Kansas City, Mo., 
and Beaumont, Texas. The said Jas. H. Arnold, or the Western Cattle 
Brokerage Company, Is to put the stock of the said Pennsylvania and Texas 
Oil Company on the market for the purpose of selling and disposing of said 
stock at a par value on shares of ten cents (10 cts.) and one dollar ($1) per 
share, each share to represent a par valuation. One and one half million 
dollars ($1,500,000.00) is to be the capital stock of the said company. The said 
Jno. T. McElroy and John Scharbauer are to furnish one représentative man 
in addition to themselves as incorporators for the state of Texas. The other 
portion of the directory, aniounting to ten or eleven in number, is to be se- 
lected at Kansas City and other eastem points by John T. McElroy and 
Jno. Scharbauer. It is hereby agreed and understood that the said Jas. H. 
Arnold, or the Western Cattle Brokerage Company, Is to hâve the exclusive 
saie of the said stock; but if, for any reason, the said McElroy and Schar- 
bauer désiré to take the stock ofC the market, they shall hâve the right to 
do so by paying said Jas. H; Arnold a reasonable compensation for hls 
services. It is agreed and understood that parties of the first part are to 
furnish 100,000 dollars in stock to be disposed of among shareholders and 
directors of said company, and are to pay ten per cent. (10%) on the capital 
stock as a brokerage, and ten per cent. (10%) to said Jas. H. Arnold for his 
services, and $10,000 (ten thousand dollars) for newspaper and other adver- 
tisements. Jas. H. Arnold, or the Western Cattle Brokerage Company, is to 
furnish an office in a centrally located building in Kansas Oity, Mo., and i.s 
to bear the expenses of bookkeeper, stenographers, and assistant of the 
Kansas City oflice. The expenses of literature, stamps, and other necessary 
expenses is to be borne by the said parties of the first part. In ail cases 
Avhere such expenses are expended by the said Jas. H. Arnold, a voucher for 
the full amount is to be taken and exhibited to the said parties of the first 
jjart. It is the purpose of this contract to place the stock of the Pennsylvania 
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& Tiàcks 6y Ôoûipany on thjs markçt as èpeedily as possible, and It is agreed 
and understood that thé sal4; parties 6i the second part are not to handle 
any other oll stock durîng the tlme theï' are handllng the stock of the said 
parties of the flrst part. It Is the purpose of this contraet and! understanding 
that ail parties to thls contraet are to act In good falth, each wlth the other; 
and It is also understbpd that thls Contraet cannot be changed or altered 
ilnless It is doïie In writing, slgned by Jno. T. McBlroy, Jno. Scharbauer, and 
Jas. H. Atnold, and attàehed hereto ftnd made a part of this instrument. 
Proeeeds from sale of stock la to be déposited in bank to the crédit of the 
PennSylyanla & Texas OU C!o.; bank to be deslgnated by McElroy and 
Scharbatièti John Scharbauer. 

"John T. McElroy. 

"Jas. H. Arnold." 

The pétition undertakes to eke ont the omission in the contraet to 
give the numbers of the land by averring what the particular lands 
werè intentièd to be included thérein. The pétition then makes the 
gênerai averment that the plaintiff has duly performed ail the condi- 
tions of said contraet to be performed by him, but, that the défend- 
ants hâve wholly failed to perform tfaeir part of said contraet, to the 
damage of said plaintifif in the sum of $325,000, for which judgment is 
prayed, To this pétition the défendant McElroy, the only défend- 
ant served with summons herein, ipterposes a gênerai demurrer. 

The court quite agrées with the statement of plaintifï's counsel 
in his bripf that when this contraet was drawn "the lawyers were 
out oï town." It is so vague and indefinite in some material respects 
that the court attempting to construe it has the same embarrass- 
ment as a hôusebuilder Wôuld feel who was directed to erect and fur- 
nish a, hougé ûnder gênerai plans, but without spécifications. The 
court is of opinion, however, that the contraet is not void under the 
statuté ôf frauds for failure to describe the 500 acres of land by 
meteS èilld bounds or section lines. It is not a contraet for the sale 
of land bctween the plaintifif and défendants as vendor and vendee. 
It is an agreement merely that the défendants, who represented them- 
selves to be the owners of 500 acres of land near Beaumont, Tex., 
would put it into a corporation to be formed; presumably to make 
it the bàsis of the corporation assets for issuing and selling shares 
of stock thereon. The uiidertaking of the parties of the second part 
was to exploit and sell the stock of the corporation for a per cent. 
Brownci 'St. Frauds, § 263a; Snyder v. Wolford, 33 Minn. 175, 22 
N. W. 254, 53 Am. Rep. i22; Carr v. Leavitt, 54 Mich. 540, 20 N. 
W. ,576; Watters v. McGuigan (Wis.) 39 N. W. 382. Reading the 
contraet by. its four corners, with a view of giving it opération and 
efïect if reasonably consistent with the entire scope of its terms, the 
court is fùrthër of opinion that it is clearly enough implied that the 
then owners of the land were to see to the matter of bringing into 
existence and organizingithe corporationi, as the express understand- 
ing was to put said lands "into a corporation under the laws of the 
State of Texas." The défendants were to become the incorporators, 
and to seleÈt à thitd person, résident of the state of Texas, essential 
to effect an organization of a corporation under the statute of that 
State. The further right was given to them of selecting 10 or 11 
other incorporators, résident elsewhere. This conclusion is reason- 
ably clear in view of the fact that the contraet shows on its face that 
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the défendants, owners of the land, resided in Texas,' and the other 
parties to the contract resided in Missouri. 

A more serious question is presented on the face of the contract, 
which, being incorporated in the pétition, is to be treated as a part, 
and a controUing part, of the averments of the pétition. It describes 
the parties to the contract as Jno. T. McElroy, of Reeves county, 
Tex., and Jno. Scharbauer, of Fort Worth, Tarrant county, Tex., 
parties of the first part, and Jas. H. Arnold, or the Western Cattle 
Brokerage Company, of Kansas City, Mo., parties of the second part. 
It is impossible, it seems to the court, to read the Western Cattle 
Brokerage Company out of the contract. It is named as one of the 
parties of the seçqnd part, and also four times in the contract as a 
party thereto. While it imposes the obligations and undertakings^ 
on the part of the parties of the second part on Jas. H. Arnold, or 
the Western Cattle Brokerage Company, the défendants, by its terms, 
are as much entitled to hâve the Western Cattle Brokerage Com- 
pany bound as Jas. H. Arnold. By the express terms of the contract, 
the obligation to put the stock on the market after the création of 
the corporation, and to exploit and sell it, is imposed upon the West- 
ern Cattle Brokerage Company as much as it is on Jas. H. Arnold. 
It is a reasonable inference that in agreeing to organize the corpora- 
tion at their expense and trouble, and investing it with the title to 
their 500 acres of land, the inducement of the défendants thereto was 
that they should hâve the right, to the services, influence, and re- 
sponsibility of the organized body of the Western Cattle Brokerage 
Company as much so as that of Mr. Arnold. In other words, they 
were to hâve the personal responsibility of either ; so that in case 
of default on the part of the parties of the second part, they could 
look for indemnity to both Arnold and the brokerage company. In 
short, the défendants never came to a compact alone with Arnold in 
the proposed enterprise. By the express proyision of the contract, 
"the said Jas. H. Arnold, or the Western Cattle Brokerage Company, 
is to hâve the exclusive sale of said stock." It further provides that 
"Jas. Hi Arnold, or the Western Cattle Brokerage Company, is to 
furnish an office in a centrally located building in Kansas City, Mo., 
and is to bear the expenses of bookkeeper, stenographers, and assist- 
ant of the Kansas City office." One of the parties of the second 
part might fail to keep this last obligation, but that would not re- 
lease the other therefrom. If both failed to comply, the défendants 
could look to both for compensation; or, if one should become in- 
solvent and the other remain solvent, the défendants could look to 
the latter. Again, the contract stipulâtes that "it is agreed and un- 
derstood that the said parties of the second part are not to handle 
any other oil stock during the time they are handling the stock of 
said parties of the first part." This was a valuable right conferred 
upon the parties of the first part. The Western Cattle Brokerage 
Company, as its association name implies, was engaged in the brok- 
erage business, possessing, presumptively, the privilèges and advan- 
tages incident to this character of business. The contract, as drawn, 
not only entitled the défendants to the services of this brokerage com- 
pany in disposing of the stock, based upon the 500 acres of land to be 
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conveyed by theiîi tô the çorpdratten, bût the additional rîgbt and 
advantage <pf .having the brokèràge company refrain from handling 
ari^otliérôil stock dufing the oblîgated service of the parties of the 
second part té' the défendants. It is true, as suggested by counsel for 
plaintif?^ that the contraCt, in One place, provides that, in case the 
parties oïtlè first part should desiire to take the stock oflf the mar- 
ket, the^^hould hâve the right to do so by'jaying said Jas. H. Arnold 
à reaéohàble compensation for his services! and in another place it 
providés that, while the expense of gëtting up literature, stamps, 
etc., iè ty be borne by the parties oî the first part, in cases where such 
expéiises are paid by said Jas. H. Arnold, a voucher therefor is to 
be taketf àhd exhibited to the said parties of the first part} and, fur- 
ther, tbât the contract could iltet be changed or altered unless in 
writing, 'signed by Jno. T, MirElroy, Jno. Scharbauer, and Jas. H. 
Arnold. Biit thèse provisions didnot ili any v/ise affect or qualify 
the obligations impOsed by the coritraçt upon the Western Cattle 
Brokerâgëi 'Company. Aïid fôr aught the court knows, the provi- 
sions for allowing Jas. H. Arnold alone a reasonable compensation 
in additk>n to the brokeragé of lo per cefit. iii the event the parties 
of the fir^t part took the stock off the market, and that the contract 
might bethanged or altered îf acceded to in writing by Arnold 
alone, were the reasons why the contract was not executed by the 
Western • fet^le Brokeragé Company. Without acceptance of the> 
contract, é^è'hçed by its exécution on the |kart of the Western Cattle 
Brokeir'ag^ Côitopany, under the aHçgati'ons of the pétition it does 
seem-to'the 'court that the défendants hâve the right to say, "We 
came not tô this Compact." "Where a cofttract is a unit, and left 
uncertaîh in bile particulàr, the v(rho>le wifl be regarded' as only in- 
choatei bècausè the parties hâve iiot been ad idem, and therefore 
neither is bôund." Appleby v. Johnson, L. R. 9 C. P. 158; Bank 
v. Hall, loi' U.S. 50, 25 L. Ed. 822. 

Therë is anotlier remiarkablè featûfe of this contract. The défend- 
ants, owniiïg; ^00 acres of lànd, of sufïicient estimated value to form 
the baâis fôf ■ the capitalîzation of the stock of the corporation at 
$1,500,000 par 'value, wer& to transfer it uliconditionally to the cor- 
poration; withOUt any provision whatever that they were to hâve 
a dollar bf the stock of the corporation in exchange therefor, or 
thât the corporation to be fbrmed should pày one cent for said land, 
tvhich was to'bethe basis fbr issuiîig its stock. It does provide for 
furnishing ïdtShé shareholders and directors ôf said company $100,000 
in stock.'; ït-'élSb requirës the défendants ' &bsolut«ly to'pay $10,000 
"for flewspapè* ànd other advèrti'sements." But so far from even. 
impliedly rlG'ôgtiîzing the right of the défendants to the proceeds of' 
the Stock; the' 'Cbntract expressly provides ' that "the proceeds from 
the sale ©f^stockïâ'to be deposited in bànk to the crédit of the Penn- 
sylvania '& TèXâs Oil Co. [which was to be the name of the corpora- 
tion tobefofmed-Under the contract]. Bank to be designated by 
McElro^i'and Sdharbaueri." The Pennsylvania & Texas Oil Com- 
pany wOaldi therefore, become the benefÎGiaries of the proceeds, sub- 
ject to'âll the lîabifities of the corporation; and the dividends would, 
of cbut-se, bè distribatcd àmong the holders of the $1,500,000 shares 
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of Stock sold and scattered over the world ; from which it is ap- 
parent that this contract, on the part of the défendants, is a mère 
nudtim pactum. In ail contracts, especially such as involve the trans- 
fer of one's real property to another, when reduced to writing, some 
considération .priée to the transferrer iiiust appear on the face of the 
instrument. "In the absence of such provision, either stating it, or 
fumishing a mode for fixing it, the agreement would be plainly in- 
complète, and could not be enforced." Thei very terms "agreement" 
or "contract" signify a mutual agreement "on considération between 
two or more parties." So say ail the authorities. 

Again, the contract recites that the parties of the first part are "to 
pay ten per cent, on the capital stock as a brokerage, and ten per 
cent, to said Jas. H. Arnold for his services." What does this mean? 
If it be said that lo per cent, on the capital stock "as brokerage" 
means lo per cent, on the amount of stock sold, what kind of serv- 
ices, in addition, are to be performed by Jas. H. Arnold, to entitle 
him to an additional lo per cent, on the entire capital stock? They 
are not specifîed ; and both jury and court would be at sea, without 
chart or compass, in ascertaining whether or not "his services," within 
the contemplation of both parties to the contract, had been per- 
formed to entitle him absolutely to lo per cent, award on the capital 
stock. Such a contract, in ,my judgment, is incapable of enforce- 
ment. It is lacking in mutuality between the parties plaintifif and de- 
fendant, and is wanting in certainty to a common intent. 

The demurrer is sustained. 



UNITED STATES v. KEARNBY et al. 
(Circuit Court, N. D. lowa, W. D. June 24, 1902.) 

l. POSTÏÏASTEK— LlABILITT FOB RbNTS ReCEIVED— SuBLKTTING PoBTION OV PoST- 

Opfick Premises. 

An action was brought by the United States against a postmaster on 
his bond to reeover a sum which the pétition allégea défendant had re- 
ceived from the sublettlng of a portion of the room used as a post office 
during his term In excess of the rent paid by him after deductlng there- 
from the allowance made him by the department for rent. It appeared 
thàt''aftér défendant'» tenu explred, and after his accounts had been 
audited and settled, the department charged back to him a part of the 
allowance which had been made to him for rent, which constltuted the 
sum sued for. It also appeared that the allowance originally made him 
was not excessive for the portion of the premises occupled for post-office 
purposes, and that the rent paid by him for the entire premises largely 
exceeded such allowance. Held, that the govemment was not entitled 
to reeover In the absence of évidence showing that défendant actually re- 
ceivcd from- the portion of the premises sublet rents which, together witli 
the allowance, exceeded the amount paid by him. 

Action against Robert E. Kearney as principal and the other de- 
fendants as sureties on a postmaster's bond. Jury trial waived, and 
case submitted to the court on the law and the facts. 

FIndings of Fact. 
From the évidence submitted the court flnds the facts to be as follows: 
(1) Tbàf on September 7; 1893, the défendant Robert B. Kearney was 
appointed to the position of postmaster at Sheldon, O'Brlen county, lowa, and, 
116 F.— 82 
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as reqi^ref ](>y law, he çxecuted an officiai bond, with Joseph Shlnskl, Martin 
0. iB[ov7ara,,'and ÎEâWàta à Btoivn as surétîeè thereon, conditioned for thé 
fa:ilMùl'perïonnance of hi6 dutlesj ft:COï)|s^ Of said bond belng attàched to 
the^petltioÉ filed in this cme, thé samftfeçlpg made part of this flnding of fact. 

(2) iThatjfSald défendant Keamey èijt!^^, on the duties pf hls office as 
postmfts't^i: at Sheldon, Jowà, and cohtinùed In the perforniaiiee thereof up 
to OctèiberÔ, 1897, and tider date of Ffetnriiary 18, 1898, hls Jpostal account 
was audMa up to October 9, 18»7, by thé atidltor of the post-office depart- 
ment.arid;^ balance found: due fromisald Kearney in the sum of $7;93 
fôr wi^lejaii a draft was drawn upon sjiid Kaarney; and was by hlm paid on 
the à4th, âay of Febraary, 188S. , 

(3) fha't nnder date'of Novembeif 10, 1863, the sald Robert H. Kearney 
entered into a written lease wîth W.' H. Sleepér for certain premises deserlbed 
aB "thetfoom In the flrst floor of the:briek building on lot 13 in block 13 in 
Sheldon, lowa, and the nprth forty feet of the cellar under sald room," for 
a temi of four years, beglnning on Septeniber 1, 1893, and terminating on the 
Ist of Séptenjber, 1897, the rental to be paid belng the sum of $2,640 for the 
term, payable monthly, It belng also provlded in sald leâsetnat "permission 
is gmnted te miblet such premises, and alsothat, if the department should 
futntsh huUdWg. or allow suffieient rent to rent building separatç from any 
other business, then this lease îs void." : , 

(4) For sopie years prètious to the appolntment of defèhdant Kearney 
as postinasïèr, the post offl:ce at Sheldon, îowa, had been kept in the room 
leased by sàld Kearney as above stated, and portions of the room had been 
leased to aiid used by third parties in carrying on the business of selllng 
statiouery, newspapers, and other like matf:ers. 

(5) Thçit mà^V #te of August 2, 1893, in response to the request of thé 
poBt-offlcé departirieint, the défendant Ke^rnéy submltted estima te of amounts 
neêded for rént, fud, ànd Ught for one yeâp ïor the Sheldon post office, as 
follows: Kent, $660; fuel, $35; light,,$36,i— total, $730; and in response 
thereto, under date of October 6, 1893, the department, notlfied sald Kearney 
that "the annual allowance for expenses of rént, fuel, ànd llght for your 
office hâve been flxed as follows from Oct, 1, 1898: Rent, $300; fuel and 
llght, $58,— total, $358." 

(6) That under da^e of îi^y, 5, 1896, the (défendant Kearney made auswers 
to questions addressêd toi Himby the department in thé forin foUowing: 

!■.:.■' ;„ ■:,^;;l. .■■.,, '.-..'. ,.r:c, > <:.:■ "May 5, 1896. 

"Sir: .Ia.,e<j>mpliançe wlth^our request, I beg to submit for your considéra- 
tion the foïlowing estimate of amounts absolutely necessary for rent, fuel, 
and llght for this çfflce, namely: ,„ . i 

Rent. .«..,,;!. ..,..• .,,..... t ......,.,.,,..,,... . $360 00 per anhum 

- JL' Ueia •■•• If •:,* if •« '■••■.,^WB»ia ■;•«;■,! a •••;••, ^t«»'««:^.*«a«a*a,| '|Ol ^^ 
.Ijight* a a:i:dl^»i^, a • a •■• a a a'a a,'aâ a'a a a a a a a a a a a a a» 4 a a a a a • a ; ' 4oOD 

I Tptala:..!»àà.à..a;a... .......,....,,.,.... $44£f (M per annam 

''OarefûîlS' ftné'wér the foUowiiig questions! ' 

"1. Whô'o^hs pOst-officé prémisès,? W:'H. Sleëper, ' 

"2. What anniial rent Is pàld for rbbiii?' $660.00. 
' '■'ë. Is'tJuïlÛMg trame or brick? 'Brick. ''*■ ' 

"4. WË^t'^fti' dimensions of saine? d02^4J J •! 

' "6. ïë arif àf^T tiuslnèsè eàrrled On in sàm« room wiiii post office? Tés. 

'"6. If yel.'i^ïè nature of stidh business, and spacé ôcctipled, glvlng di- 
mensions'? ■^îîe^'t'Ssliând, jewélryV confectlénèty, stàtlonéry, etc. 

"7. Who recelées rent for spàce Bubletî Postmaster. ' 

"8. When^d tepant m()7;^:into lobby? The lobby has always been occupled 
by same ïin^of business. • 

"9. Give ^ttfSs receipts of ybur office for four quarters ended March 31. 
1896. $6,582.07. 

"Very respectfuUy, , R. E. Kearney, Postmaster." 

(7) That under date of September 5, 1896, the department addressêd to the 
défendant Kearney the foUowlug communication and recelved the foUowing 
answer;.-.', .-;:i ;' '••'■. ■ ■■. : 
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«September 5, 1896. 
"Subject: Rent 

"Sir: You are requested to answer as accurately as possible, without in- 
curring any expense to the department, the foUowing questions, on tbis 
sheet, and to return it to thls office at once. 

"Very respectfully, F. H. Jones, First Asst Postmaster General. 

"To Postmaster, Sheldon, lowa. 

"Inquiry. 
"You are requested to submit diagram of P. O. premlses showlng arrange- 
ment, giving dimensions. What annual rent is reeeivQd for space subletî 

"Answer. 
"P. O. sltuated cor. 9tb St. & 3d Ave., the two business sts. of the city. 
Dimension 90x24 ft. ABnual rent rec'd for space sublet not to exceed $300. 

"K. Kearney, Postmaster." 

(8) That under date of October 2, 1896, the department addressed the fol- 
lowing communication to the défendant Kearney, and recelved the followlng 
reply: 

"October 2, 1896. 
"Subject: Rent 

"Sir: You are requested to answer as accurately as possible, without In- 
curring any expense to the department, the followlng questions on thls sheet, 
and to return it to thls office at once. 

"Very respectfully, W. H. Lamar, Act'g Asst Postmaster General. 
"To Postmaster, Sheldon, lowa. 

"Inqulry. 
"Furnish diagram P. O. room, showing plainly arrangement of room, loca- 
tion of P. O., and other business, glying dimensions. What amount of rent 
hâve you recelved for space sublet durlng your term of office? When dld 
tenant or tenants move Into room wlth P. O.? A full report Is desired." 

"Answer. 

"Sheldon, lowa, Oet. 6, 1896. 
"First Asst. P. M. General, Washington, D. C— Dr. Sir: The dimensions 
of the room are nlnety feet long and twenty-four feet wlde. The P. O. is 
thirty feet in rear of building, the store slxty feet In front part. The front 
part has always been occupied by a tenant. In regard to space sublet would 
say that when I took charge of the office the space was occupied by two 
brothers, who agreed to glve me $45 pér month for space. Accordlngly I 
made a four-year cpntract for the building at $55 per month. In a few 
months both brothers died. The stock was sold. The purchaser not wlshlng 
to occupy the room, I then got a man to go Into partnershlp wlth me, he to 
pay $25 and I $30. 1 was also to employ a man to work agalnst him. I 
hâve not at any time recelved from the business sufflclent to pay the man 
one-half hls salary. So In my former letter, when I sald $25 per month for 
space sublet, I think I put it far above the actual amount received. 

"Respectfully yours, R. E. Kearney, P. M." 

(9) That by direction of the department Inspecter F. P. Maher was sent 
to Sheldon to investlgate the situation connected with the rental of the post 
office .at that place, and undër date of February 8, 1897, he made the follow- 
lng report thereon: 

"Feb. 8, 1897. 
"Major J. E. Stuart, P. O. Inspecter In Charge, Chicago, lUs. — Sir: I 
hâve the honor to return herewith case of above number, #225,133-C, re- 
latlng to 'Amount of rent for lobby coUected by the P. M. at Sheldon, lowa, 
in excess of rent pald for entlre P. O. premlses,' with report of personal In- 
vestigation thls day. The post office is located in the rear portion of a store 
in a tw;o-story brick building, on what Is known as the principal business 
corner of the town. When the présent P. M. took possession, the front part 
of the store was occupied by two brothers as a jewelry and statlonery store. 
The P. M. leased the entlre store for $55 a month, and sublet the front part 
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for;Ç4|5. The !*• M, sought a building whlch could be used entlrely as a post 
office, btit, dwîng to an Intense rivalry between business men on two streets, 
a. i protest w«,8raised, and he concl^(^ed to remaln In the old quarters. The 
office, is now on the intersectlng corner of thèse rival streets, witb entrance 
from each, and 'peace prevalls.' It ,ig an IdeaJ location, belng the center of 
busineas, and about jequally distant ,p!om two stations. About flve months 
aftér the lease was slgnëd, both prdprletprs of the jewelry, business died 
wlthln two weeks of each other, leaving the lease on the P. M.'s hands. 
In order to protect hlmself, he fortned a partnership, and assumed the busi- 
ness. He 'dévotes practlcally none Ofhls tlme to the business, but hires a 
clerk'ti» attend to his.part of the business, et a salary of Ç30 per month. 
He Insists hls share of the revenues ha,s not been sufflclent to pay the salary 
of the clerk; and he cpnsequently plays a portion of It from his Income as 
P. Ml Intimes of ordinary business prospértty, 345 a month would not be 
exofbltaiit for that portion usedfbr'rûercàntile purposes. I learned from the 
former ï*. M that when he leased the place for post-office purposes he did so 
at tbe reniai of $45 a month, and thjen sublet the front part for thjs amount, 
leaving the department allowapce unëxpended. The amount of the allowance 
by department for rent now is $300 per annum, or $25 per month. The 
P. M. pays $65, and charges $45 per month for store space. This would 
leave bût $10 to pay for space used for post office. The P. M. Is of the 
opinion that, ,^s he reçeived no profits from the store, and It Is necessary to 
rent space in order to make up the excess ot allowance, he was justifled in 
claiming the amount of allowance. He also stated hls prediacessor reçeived 
the lull am.oupt of allowance, and was not required to pay it as rent, he re- 
ceivlng the fûll amount of rent from the tenants. I therefore respectfully 
submlt the advlsability of reducing the rent allowance from $300 to $120 
per annum, the amount in excess over that reçeived from tenant. 

"Very respectfully, F. P. Maher, P. O. Inspecter." 

(10} That ùnder date oit June 7, 1807, the department addressed a communi- 
cation to the défendant Kearney, as foïlows: 

".Tune 7, 1897. 

"Sir: ïou are hereby informed that the allowance for rent, fuel, and light 
for the post office at Shëldonj ïowa, has been flxed as foUows, to date from 
June 1,1897: 

Hent , , . . , $120 per annum 

Fuel , 58 " *• 

Total...... $178 •• 

"Very respectfully, E. O. Fowler, Actlng First Asst. P. M. Gen'l." 

(11) Tljat It; is tipt ghown that th^ defegïiant Kearney, durlng the period 
he was pôstttifl;ster,:àt Sheldon, lowâ, ha^ reçeived In re,ntaïs or otherwige 
from the r6f>m lûVèàtt pccppied by the post ciffice fin amount in excess of the 
rental by l)il;ii' iJ^llil for, sWd premises ^ndèr the terms of the lease from 
W.'S. Sleei)èr.'V;.:, \. .' , ,, ,:;,-, ' 

H. G. McMillaii, U. S. Dist. Atty. 
W. B; Boiés'.foï- défendants. 

SHI RAS, District Judge (after statJing the facts). In the pétition 
fiied in this case, after reciting the appointment of the défendant 
Kearney as postmaster at Sheldon, lovi^a, and the giving of his 
officiai bond, itisiaverl'ied that the cbtidition of the bond hâs been 
bfoken, in thatsâîd Keafi),éy was allo'yved by the post-office depart- 
ment toexpend for rent fi-'om October i, 1893, to May 31, 1897, the 
sum of $300 per annum, and from May 31, 1897, the sum of $120 
per annum ; that while he, the said défendant Robert E. Kearney, was 
such postmaster, beginning with Octpber l, 1893, and ending witb 
Oçtober 9, 1897, at Sheldon, county of O'Brien, state and district 
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as aforesaîd, he rented premises in part of which the post office was 
located, during the wh'ole period in which he was such postmaster, 
at the rate of $660 per ànnura, and that he sublet such parts of said 
premises so rented by him as were not occupied by said post office, 
and received rent from such sublettings ; and that the amounts re- 
ceived from such sublettings, added to the amount he was allowed 
by the departnient for rental, was in excess of the amount paid by 
him for the rent of the premises during the time he was postmaster, 
such fcxcess amounting to the sum of $610.85, and which sum he has 
naz paid or accourted for, and judgment for this amount is prayed 
against Kearney and his bondsmen. The difficulty with the case of 
the government is that the évidence does not show that Kearney re- 
ceived for the use of the premises by him leased from W. H. Sleeper, 
including the rental allowance from the government, an amount in 
excess of the rent he was obliged to pay to his lessor. The utmost 
that can be claimed is that he should be held accountable for the sum 
of $300 per annum, in accordance with the statements made by him 
in his letter to the department in reply to letter of September 5, 1896, 
and, adding this amount to the allowances made by the government, 
it would show that up to May 31, 1897, Kearney received in ail the 
sum of $600 per annum, and from that date to October 9, 1897, he 
received rental at the rate of $420 per annum, whereas the rental 
by him paid to his lessor, W. H. Sleeper, during the whole of this 
period was at the rate of $660 per annum. It is not charged in the 
pétition that the allowances made by the government for rental were 
excessive, and that the allowance had been wrongfully obtained 
throiigh any wrongdoing on part of the défendant Kearney, but the 
basis of the claim made is that the amount received by him from the 
sublettings, added to the allowances of $300 and $120 made by the 
department, exceed the rental paid by Kearney in the sum of $610.85, 
and this sum he has failed to account for. As already said, the évi- 
dence fails to show that the rental from the sublettings, added to the 
allowances from the government, ever equaled the amount of rental 
Kearney was obliged to pay, and therefore it is not proven that 
Kearney has failed' to account for any moneys by him received for 
the use or benefit of the United States. 

If I correctly interpret the action taken by the department, as gath- 
ered from the letters put in évidence, after the receipt of the letter 
from Inspector Maher the allowance for rental was reduced to $120 
per annum, as shown by the letter of June 7, 1897 ; but by such action 
the department did not attempt to change the allowance of $300 pre- 
viously made, and the more that allowance is reduced the more 
clearly. is it shown that Kearney has not received from the rentals 
and allowances any sum in excess of the rent by him paid under his 
lease with the owner of the building. It seems that after the expira- 
tion of Kearney's term of office the department came to the conclu- 
sion that the allowance of $300 originally made to Kearney ought to 
be reduced to the sum of $120, and a restatement of his account 
was made, in which the différence between the $300 and $120 was 
charged against him, and in this way it was figured that he should 
account to the government for the sum of $610. No évidence what- 
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èver has been iritroduced tending t() sHow that the allowance of $300 
for the portîbii of the jpremises occupied by the post office was in 
any sensé excessive, 6r that the sum of $120 is fair compensation for 
the premises thiié' occUpied. Thèse allowances were iilade by the 
depàrtmént, and aftèr the close' of the term of office of the post- 
master hîs account >vras settled on the basis of thèse allowances, and 
the sum fbund duefrôm Kearney was pàid by himj It certainly can- 
not bç éx^^cted that the court will enter judgment against Kearney 
and his bondsmen fbr the amount now claimed without some évi- 
dence shbvving that Keàrtiey is in defàûlt or in the wrong ; and none 
such has been offeted. The action of the departnient seems to hâve 
been bàsed upon the fetter of. Inspecter Maher of February 8, 1897, 
but the -gtatemènts in thât letter cà'nnbt be accepted as évidence 
against Eèamey and his bdndsmen in an action of this character, and, 
even if it \Vas admissible, it.dbes not show that in fact Kearney re- 
ceived 'ttibre than $300 as rërital frorn the room rented by him in addi- 
tion to the allowance from tlîe gpvernment. True, it is stated therein 
that "the P. M., pays $55 and charges $45 per month for store space," 
but, takîrig the letter as a whole, it leaveè the matter in doubt as to 
the amburit actually receivëd as rental for the property. Based upon 
the stateménts bf the pei'sori acting as pOstmaster prior to Kearney's 
appointnjént the îiispectbr stàtes that "in times of ordinary business 
prosperity $45 ^ month would not be exorbitant for that portion used 
for mercantile pùrposes." lï that be true, then clearly $25 per month 
would be a reasbnable charge for that portion of the room occupied 
for the post office, and there ÎS no ground shown for holding that the 
governmenï waë dverchargéd for the premises used for the post 
office, except brt the theory declared on in the pétition, and that is 
that the postmaster received from the rentals and allowances a sum 
in excess of the a'njbunt he pàid to his lessor; and, as already said, 
the évidence wholly fails to show that in fact the receipts from thèse 
sources exceeded the rental paid by Kearney. 

Under thèse circumstances it must be held that the government has 
failèd to prove thé case declared on in the pétition, and judgment 
must go in favor of the défendants. 
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(Circuit Court, N. D. lowa, C. D. June 23, 1902.) 

. Railboads— Rboulation èy Statk — Abrogation of Common-Law Rdle as 
TO Fellow Servants. 

A State, thrpugh whose législative consent alone a railroad company 
dérives the right to construct and operate a raliroad within Its territory, 
inay attach tô sueh consent conditions for the protection of the lives and 
property of those who may be subjeeted to rislj tlirough the opérations of 
such roads, and as onecjfstich conditions It may îawfully abrogate as to 
railroad companies, by a gênerai law applicable to ail companles operatlng 
roads -within the state, the comnjon-law rule whieh exempts a master 

%1. See Master and Servant, vol. àé, Cent Dig. § 359. 
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from liability for Injuries resultlng from the négligence of fellow serv- 
ants. 
2. Samb— KiLLiNG OF Express Messenger in Wrbck— Validitt of Contract 

EXEMPTING FROM LiABILITT UNDBK lOWA StATCTE. 

Code lowa, | 2071, provides that every corporation operating a rail- 
way shall be liable to every person, Including employés, for the consé- 
quences of the neglect or mismanagement ol the company's servants, and 
that no eontràct whlch restricts such Uabiltty shall be légal or binding. 
Section 2074 déclares that no contract, receipt, rule, or régulation shall 
exempt any rallway company engaged in transporting persons or property 
from the liability of a common carrier, and Acts 27th Gen. Assem. c. 
49, provides that no contract of Insurance,, relief, benefit, or indemnity in 
case of injury or death, entered Into prior to the Injury, shall constitute 
any bar or défense to any action based on the provisions of Code, § 2071. 
By a contract made in lowa, between an express company and a mes- 
senger employed by It, the latter, in considération of bis employment, 
agreed to assume ail rlsk of accidents and injuries resulting from the 
gross or other négligence of any corporation or person engaged in op- 
erating any railroad, or any employé thereof, whether resulting in death 
or otherwise, and authorized the company to contract wlth any railway 
company on Lis behalf that no claim should be made against it by him 
or his représentatives on account of any such injury. By a second con- 
tract made in accordancé with such authority between the express com- 
pany and a railroad company, the latter agreed to furnish cars for the 
use of the former over its Unes, and the express company agreed to pro- 
tect the railroad company against liability for Injm-ies to express mes- 
sengers or agents while being transported over its Une in connection with 
their duties. HeU, that vchile such contracts vrould be effective to protect 
the railroad company from liability at common law, under such statutory 
provisions, declaratory of the public policy of the state, they were invalid, 
and constituted no défense to an action against it for the death of the 
messenger occurring in the state of lowa by reason of the wrecking of 
the express car in which he was employed through the négligence and 
■want of ordinary care of défendant or Its servants, whether the mes- 
senger be regarded as an employé of the défendant or not 

On Demurrer to Answer. 

Wright & Nugent and Healy Bros., for plaintiff. 
lyyon & Lyon, for défendant. 

SHIRAS, District Judge. In the pétition filed in this case it is 
averred, in substance, that on and prior to the ist day of August, 
1899, one J. J. O'Brien was an employé of the American Express 
Company; that the express company was engaged in transacting 
business in the state of lowa, and by virtue of a contract with the 
défendant, the Chicago & Northwestern Railway Company, the lat- 
ter undertook the transportation of the express matter destined for 
pojnts upon îts Une in the state of lowa, by furnishing cars equippçd 
for that work, in which the express company placed the goods and 
property intrusted to it, and placed in said cars in charge of the 
goods therein contained its employés known as "express messen- 
gers," who were carried in such cars over and along the line of the 
défendant railway company; that on the jst day of August, 1899, 
the said J. J. O'Brien was placed, as an ex;press messenger and em- 
ployé, in charge of an express car containirig goods intrusted to the 
American Express Company, which formed part of a train run by 
the défendant company across the state of lowa; that a short dis- 
tance from the city of Bpone, lowa, the train was derailed, the ex- 
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press car^wëè BacHy broken up, and the messenger, J. J. O'Brien, 
received, ipjui^ies çausing his death^ it being further ayerred that the 
dérailméntdf inè' train was causpcl jby several acts of négligence on 
part of the railway Company andiits employés, and by reason thereof 
the plaintiff, as administratrix of the eState of J, J. O'Brien, deceased, 
seeks to recover damages aga^st the railway company. To this 
pétition the defie;ndant railway corapahy filed an answer denying the 
several acts of ■ négligence charged^^against it, and averring as a fur- 
ther défense that on the sth day ot January, 1894, at Missouri Val- 
ley, lowa, the ssid J. J. O'Brien .inâde. and signed a written applica- 
tion for a situation in the empl<)yf of the American Express Com- 
pany, to which was attached what is called an "accident release," 
whereby saidapplicant stipUlatêd that, in considération of his em- 
ployment, he assumed ail risk of accidents afld injuries resulting from 
the gross or.othçr négligence oîany corporation or person engaged 
in operating any railroad, vessel, or vehicle, or of any employé there- 
off whether resulting in death or otherwise, and further agreed to 
iridiemnify the, American Express Company against any claims made 
against it growing out of the death or injury of the applicant, and 
alsp to exécute releases for ail injuries received, and further author- 
ized the express company to contract in the name and on the behalf 
of the applicant with any railway or other corporation or person 
tbàt néither the applicant noir any; one claiming under him as Per- 
sonal représentative or otherwise would make any claim for com- 
pulsation beciause of any injury sustained by applicant while in the 
èm^îloy of the coqipany. It îs alSp avefred in the answer that on 
t|^ day of the accident in' question the défendant had been engaged 
in operating a linç of railway from Clinton, lowa, to Omaha, Neb. ; 
that in April, 1899, the défendant entered into a contract with the 
American Express Company, whereby it was agreed that the railway 
company would fui-nish express cars for the use of the express com- 
pany on the railway line between Clinton, lowa, and Omaha, it 
being further provided in said contract that the express company 
shdlild'proteëtlhfe'îailwày Company, and hold it harmless against 
ail flîability that the railway coniSpariy ihight be uhder to the officers, 
âgiçntgj -or mesâengers of thé eîxpress company for any injury they 
mîght sustain while being traiisported over the railway line in con- 
nection with their duties to the express coinpany; and therefore, 
uMer the térms of thèse coritlrajètiSi the défendant company claims 
it-icârittôt be IMd liable in Jthis a'ction. To the portions of the an- 
&*^llSBttiiïgtip thèse coÀtràcti the plaintiff demurs on several 
g»tin<is, thus pf'è'Sériting thé iquèstîon whether thèse contracts are 
a'îégal bar to thé right of a.ction déclared on by plaintiff, assuming 
thaf the derailirfentof the train and the résultant injuries were due 
to the: négligence 'oï the ràiWay compàrty. ' ' ■"' • 

By the ruling of the supf-emé Court in: Railway Co. v. Voight, 176 
Ui_Si'498, 20 Sup. Ct. 385, 44 L. Ed. 56a; it is settled that one occu- 
pyitig the position ëf èxprefeè; messenger undtr the circumstances 
sUtrounding O'Brieri at the 'tîme of his deàth cannbt be held to be a 
passenger upon the train in such setise as to cast upon the railway 
company the high degree df care due from a common carrier for 
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hire to its passengers; but that case does not go to the extent of 
holding that the company, in the absence of a valid contract to that 
end, is wholly exonerated from the duty of exercising ordinary care 
for the protection of express messengers whom it knowingly receives 
upon its trains. In the course of the opinion in the cited case it is 
said: 

"The relation of aa express messenger to the transportation companyi in 
cases like the présent one, seems to us to more nearly resemble that of an 
employé than that of a passenger. His position is one oreated by an agree- 
ment between the express company and the raiiroad company, adjnsting the 
terms of a joint business,— tbe transportation ând delivery of express matter. 
His duties of Personal control and custody of the packages, if not performed 
by an express messenger, would hâve to be performed by one in the Immédi- 
ate service of the raiiroad company. And, of course, if his position was that 
of a common employé of both companles, he could not recover for Injuries 
caused, as would appear to hâve been the présent case, by the négligence of 
fellow servants." 

Under the principles of the common law, the common raaster is 
not responsible to an employé for injuries resulting from the négli- 
gence of a co-employé, but the master is responsible for the exercise 
of reasonable care in supplying the means and appliances necessary 
to be used in carrying on the business of the master. Hough v. 
Railway Co., loo U. y. 213, 25 L. Ed. 612. The common-law ex- 
emption from liability for the négligence of co-employés is materially 
changed vfith respect to railway companies by the provisions of sec- 
tion 2071 of the Code of lowa, and therefore the acts of négligence 
charged in the pétition, if they are sustained by the évidence, are 
sufïicient to impose liability for the resuit thereof — the death of 
O'Brien — upon the défendant, unless such liability can be evaded by 
reason of the provisions of the contracts entered into between 
O'Brien and the express company and between the express company 
and the défendant railway company. The provisions of thèse con- 
tracts and the relation of the parties thereto are substantially the 
same as those involved in the already cited case of Railway Co. v. 
Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560 ; and as the 
validity thereof, under the rules of the common law, was sustained 
by the opinion given in that case, it folio ws that in this case the va- 
lidity thereof cannot be questioned upon common-law principles, 
and the point at issue is narrowed down tO' the question, whether the 
provisions of the statutes of lowa render thèse contracts invalid and 
void in so far as they are intended to relieve the railway company 
from ail liability for the results of the négligence of the company and 
its employés to one occupying the position of express messenger 
upon a train operated by the railway company within the state of 
lowa. 

The contract with O'Brien was entered into in lowa, the service 
in which he was engaged at the time of the accident was being per- 
formed in lowa, the acts of négligence charged against the défend- 
ant happened in lowa, the accident and death of O'Brien occurred 
in lowa, and the suit is pending in lowa, and it is clear, therefore, 
that the validity of the contracts pleaded by défendants, so far as 
that dépends upon the local law, is to be determined by the provi- 
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siôns of the law of lowa. If, by tHë settled public policy of the state, 
ot by éxptess statutory ehactiti^'ht; (iôntracts whereby railwày com- 
panies séek to escapè from the èônseqùènces of failures on their part 
to exercise the care required of thfem towards persons in their em- 
ploy or rightfuUy on their trains are declared to be invalid, then, of 
necessity, such contract will not constitute a défense to an action to 
recover for injuries caused to any one who cornes within the pro- 
tective provisions of the state law. An examination of the législa- 
tion of th^ state ëbpws that at aii e^rly day the législature recognized 
the dangers inhérent in the business of irailroading, and the peculiar 
risks caused to ail who were cal}ed upon to be in and about the en- 
gines, cafS, aWd trains when the same weré operated by the powerful 
agency Qf;.âteanl, an<î' the injustice of applyîng the common-law rule 
that exempts l;lie mastei- from liabjUty for injuriçs caused to one em- 
ployé by négligence of others engaged in the same gênerai employ- 
ment was quickly perceived. This rule of the common law is based 
upon the oit'ôpositÎQni as is said by the suprême court in Hough v. 
Railway Go.i 100 U. S. 213-217, 25 L. Ed. 612, 615, that "it is im- 
plied in the contract- between the parties that the servant risks the 
dangers which ofdiiiarily attend or are incident to the business in 
which he voluntarily. engages for compensation; among which is the 
carelessness of those, at least in the same work or eiliployment, with 
whose habits, condtict, and capacity he has, in the course of his du- 
ties, an oppbrtùnity to become acquainted, and against whose neg- 
leCt or incompetency ^le may himself take such précautions as his 
inclination or jùdgriient may suggest." This rule of thé common 
law grew up in connection with the ordinary business avdcations of 
life, long priof tô the introduction of railways, in which avocations 
there was aflforded, brdinarily, better opportunity to the employé to 
become acquainted with the habits, conduct, and carefulness of those 
with whom he was àssociated thàn was possessed by the master ; 
and fair opportunity was given to him to protect himself against 
the dangers resultihg from their carelessness, either by complaint 
to thé master or by taking the précautions rendered necessary by 
the actions of the co-employé, and therefore there is justice and eq- 
uity in the rule when cônfined to the classes of business out of which 
it had its birth. What opportunity is given to the railway employé 
to become acquainted with the habits and conduct of the thousands 
of bther employés engaged by the common master? What possible 
knowledge can the brakeman on one train hâve of the habits and 
conduct 'of the crews in charge of the numerous trains that are daily 
passing over the same line and whose négligence may cause injury 
to him at any moment? What possible knowledge can the crew of 
the train hâve of the habits and conduct of the station agents, tele- 
graph operators, yardmen, sectionmen, and other employés engaged 
over a line ôf hundreds of miles in length, but whose careful co-op- 
eration is needed to secure thé reâàdnable safety of ail who are right- 
fully on the moving train ? Doùbtiess it was such considérations that 
led the législature of lowa, fuUy 40 years since, to enact the rule 
that as to ail matters connected with the opérations of railways, the 
company shduld be liable for injuries caused by the neglect or mis- 
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management of its agents or servants to any person, including its 
own employés. The right to construct and operate railroads by the 
agency of steam in the state of lowa is derived from the législation 
oï the State, and in conferring this right and providing for the mode 
of its exercise the state has the right to make such provisions as it 
deems best to secure the safety of the life and limbs of those who 
may be subjected to risk through the opérations of the railways of 
the state. Hartford Pire Ins. Co. v. Chicago, M. & St. P. Ry. Co. 
(C. C.) 62 Fed. 904; Railway Co. v. Mathews, 165 U. S. i, 17 Sup. 
Ct. 243, 41 L,. Ed. 611 ; Hartford Fire Ins. Co. v. Chicago, M. & St. 
P. R. Co., 175 U. S. 91, 20 Sup. Ct. 33, 44 L,. Ed. 84. In the latter 
case it is said: 

"Generally speaking, the right of a railroad corporation to bulld Its road and 
run Its locomotive angines and cars thereon, wlthln any state, is derived from 
the législature of the state; and it Is wlthln the undlsputed powers of that 
législature to prescribe the précautions that the corporation shaÛ take to guard 
agalnst Injuries to the property of others by the runnlng of its trains, as well 
as the measure of its liability In case auch Injuries happen. Among the most 
familiar instances of the exercise of thls power are statutes requirlng a rail- 
road corporation to erect fences between its road and adjolning lands, and 
subjectlng it to elther single or double damages for any injury to cattle or 
other animais caused by its neglect so to do, * * * and statutes malîing a 
railroad corporation llable for damages to property of others from lire sei 
by sparks from its locomotive engines, either independently of négligence on 
its part or in case of such négligence only," 

If the state, for the protection of the property of its citizens, has 
the right to impose upon the railway companies liability for injury 
thereto, resulting from the opérations of the railway trains, certainly 
it must hâve the right to throw a like protection around the life and 
liinb of its citizens ; and thus we are brought to a considération of 
the provisions of the laws of the state upon this subject, which con- 
stitute sections 2071 and 2074 of the Code of lowa, and chapter 49 
of the Acts of the 27th General Assembly, which are as foUows : 

"Sec. 2071. Liability for Négligence or Wrongs of Employés: Every corpo- 
ration operating a railway shall be liable for ail damages sustalned by any 
person, including employés of such corporation, in conséquence of the neglect 
of the agents, or by any mlsmanagement of the engineers or other employés 
thereof, and in conséquence of the wiltul wrongs, whether of commission or 
omission, of such agents, engineers, or other employés, when such wrongs are 
in any macner connected wlth the use and opération of any railway on or about 
which they shall be employed, and no eontract which restrlets such liability 
shall be légal or binding." 

"Sec. 2074. Contract or Rule Mmlting I/labillty: No eontract, receipt, rule 
or régulation shall exempt any railway corporation engaged in transporting 
persons or property from the liability of a common carrier, or carrier of pas- 
sengers, which would exlst had no contract, receipt, rule or régulation been 
made or entered into." 

Chapter 49: "That section numbered two thousand and seventy one (2071) 
of the Code be amended by adding at the end thereof the foUowing: Nor shall 
any contract of Insurance, relief, benefit, or indemnity in case of injury or 
death entered into prlor to the Injury, between the person so Injured and such 
corporation, or any other person or association acting for such corporation, 
nor shall the acceptance of any such Insurance, relief, benefit, or indemnity 
by the person injured, bis widow, heirs, or légal représentatives after the in- 
jury from such corporation, person, or association, constitute any bar or dé- 
fense to any cause of action brought under the provisions of this section, but 
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nathlng conitatoed hergln shall be construed to prevent or InvalWâte, any settle- 
mçiat for damages between the partie? subséquent to injuries received." 

By thè provisions of section 2071, the railway companies are de- 
claréd to be liable to any person, încluding their employés, for in- 
juries resulting from the neglect, mîsmanagement, or willful wrongs 
of the servants or agents 0? thé company connected with the opér- 
ation of thé railways. Is there ahy reason why express messengers 
are to be excepted out from the protection intended to be created 
by this section of the Code? The suprême court, in the Voight 
Case, already cited, held that such messengers were not passengers 
upon the railway trains^, but rather occupied the position of em- 
ployés of both the express and railway companies. If such is their 
légal position, then, being an employé of the railway company, the 
messenger clearly cornes within the spirit as well as the languagc 
of section 2071, and the railway company is made liable to him for 
the conséquences of the neglect or mismanagement of the employés 
of the company in the opérations of thé railway, and is certainly 
liable also for acts of négligence in the performance of the duties 
which the cômmon law imposes upon the master, and which cannot 
be evaded by delegating the performance thereof to some one in 
his employ. But disregarding rnere names with respect to the re- 
lation existing between the messenger and the railway company, 
what are the légal obligations imposed upon the company, growing 
put of the position occupied by the messenger? By virtue of the 
cphtràct between the express and railway companies the latter com- 
pany agrées that the messenger shall be in the express car during 
the time it is being transported over the line of railway, and further 
agrées that for the compensation to be paid by the express company 
it will trahsport the car and its contents over its Une. The mes- 
senger is therefore rightfully in the car, with the knowledge of the 
railway company, and the company, under the gênerai rule of the 
common law, is bound to Use ordinary care in the transportation 
of the express car, because it has agreed that the messenger shall 
be transported in that car, and, as the car is wholly under its con- 
tçpl and management, it owes to the messenger the duty of exer- 
cising ordinary care to protect him from injuries arising from care - 
lessness in the transportation of the car by the railway company. 
In.addîtioTitp the obligation imposed' by the common law, section 
2671 of the Code of Towa déclares that a railway company shall be 
li^lîle for ail damages sustained by any person resulting from the 
neglect or mismanagement of any servant, agent, or employé of the 
company in connection with the opération of the railway. In Rose 
V. Railway Co., 39 lowa, 246, the state suprême court, in construing 
this. statutory provision, held that it could not be Hmited to em- 
ployés only, but that "the language of the enactment includes ail 
classes of persons sustaining damages from the négligence of the 
értiployés of the railroad company." It cannot well be doubted that 
it wâs the knowledge on part of the express and railway companies 
that under the rule of thercommon law a railway company would 
be liable to an express messenger receiving injuries when in the 
express car, caused by the négligence of the company as master, 
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and under the provisions of the state statute would be liable for 
injuries caused by the négligence of the company's employés con- 
nected with the opération of the railway, which led thèse companies 
to enter into the several contracts between the express companies 
and their messengers and between the express company and the 
railway company which are relied on in this case to defeat defend- 
ant's action. If the relation between the messenger and the railway 
company was such that no liability existed on part of the company 
for injuries received by the messenger, then no need existed for the 
exceeding care and ingenuity exhibited in the préparation of the 
contract of employment which the messenger is required to sign, 
and which, taken in connection with the contract between the ex- 
press and railway companies, is intended to wholly free the latter 
company from ail liability for the conséquences of négligence, gross 
or otherwise, in handling the express car, resulting in injury to the 
messenger placed in charge thereof. To escape this liability is the 
purpose of the contracts in question, and under the doctrine an- 
nounced by the suprême court in the Voight Case, so far as the 
common law is concerned, thèse contracts are to be held valid, and 
to be suificient to defeat the Habihty which otherwise would be im- 
posed upon the railway company for the injuries resulting to the 
messenger from négligence in handling and transporting the car 
occupied by him. What èfifect, however, upon their validity, hâve 
the provisions of the statutes of lowa already cited? In section 
2071 it is provided that railway corporations shall be liable to every 
person, including employés, for the conséquences of the neglect or 
mismanagement of the company's servants, and, further, that "no con- 
tract which restricts such liability shall be légal or binding." Section 
2074 déclares that no contract, rCceipt, rule, or régulation shall ex- 
empt any railway company engaged in transporting persons or prop- 
erty from the liability of a common carrier ; and chapter 49 of the Acts 
of the 27th General Assembly déclares that no contract of Insur- 
ance, relief, benefit, or indemnity in case of injury or death, entered 
into prior to the injury, shall constitute any bar or défense to any 
action based on the provisions of section 2071 of the Code. Thus it 
is declared by the statutory enactment to be the public policy of the 
state that corporations engaged in the railway business in this state 
cannot, by contract, free themselves from the liability attaching to 
them as carriers of passengers and property ; that they are liable to 
çvery person, including their own employés, for injuries resulting 
from the neglect, mismanagement, or willful wrongs of the agents 
or employés of the company engaged in the opération of the rail- 
way, and that no contract seeking to restrict such liability shall be 
légal or binding; and, finally, that such liability so imposed upon 
the railway companies cannot be evaded through any contract of 
insurance, benefit, or indemnity entered into prior to the injury com- 
plained of. In the face of thèse provisions of the state statutes, it 
is impossible to give any force or validity to the contracts relipd on 
by the défendant in this case. Their clear purpose is to attempt 
to free the railway company from the liability which the state has 
seen fit to impose upon the company in the conduct of its business 
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in,Jowajiaç4 which the state statute déclares cannot be evaded by 
contr£ic;t^^gntere<l into in violation of the provision^ of the statutes, 
and itijtjjjistjbe held that the clauses ofthe contràcts which are in- 
tended t<î:!f|;ee the company from liability for injuries caused by its 
nfggligeiice or that of its employés to express messengers, when en- 
gaged in,'j,theîr 4uties upon the trains of the company in lowa, are 
invalid, aiîdJQf no légal force or effectJ 

At the request of the defendanti-^nd tp secure a full présentation 
of the question upofi the record, thefinal ruling thereon will be re- 
served until the tïial of the case upon the facts, when the record 
can be madewpon the olïer of the contracts in çyidence. 



UNITED Si^ATES ex reL GUAKANTY TRUST CX). OF NEW TOBK T. 
HAGGERTY et al. 

{©Ircult Court, N.O. West Virginia. Jwly 24, 1902.) 

i. iNJUNcfioN— Qroukds— CoMBiNATiorr'ro iNDtJCE Sthikes. 

The p6#er of a coiirï of èqulty inay be Invoked to restraln ànd Inhlbit 
1 r i by injunction a combinatlon whlcb. Is ; f ormed to Induce employés who 
are not dissatlsfled with the terms.of tbelr employment to strlke for 
the purposç of Infliçtlng jnjury and damage upon the employers. 

2. Bamb. . '' ' ■',.'.■ 

Whllié employés hâve the right to quit their employmeut whenever 
they désire,' uBless eontractual relations exist between them and their 
employer^ yhlqh should control isuch right, the action of third persons, 
baving nQtinterest in, the contracts between workmen and their em- 
ployers. In consplring tb contirôl the action of the workmen and to induce 
them tç striké. by means of threats. Intimidation, or a resort to any 
other mo<îes usvlally employed in such cases, is an illégal and maliclous 
interférence with the employer's business, whlçh a court of equity may 
properly enjoin where it is necessary to prevent irréparable In jury. 

& Same— VioijAtioIî— CoNTEMET oï: Court. 

Défendants, who were alleged to be unlawfully interfering with the 
business of a ^coal company and its employés by- attempting to Incite the 
latter. to strike, were enjoined from assembling together, in camp or 
otherwise^ at or near the mines of the comiiany, or at or so near the 
résidences of Its employés, as to disturb, alarm, pr Intlmidate such em- 
' , ployés, ed as to prevent 1;hem from workiiig In the mines, or to prevent 
or interfère' \vith them In passing to or froin their work.at the mines, 
or in otherwlse Interfering with them as th© employés of the company. 
After bel^ig e;e**ed with the Injunction, défendants assembled and held 
an open-alr tneeting wlthin 1,000 feet from tbe openlng of the mine, and 
within 300 to 400 feet from the résidences of the inlners, and in plaln 
View of bbffiti. It was àlsp near where the miners were obliged to pass 
In goinfe to and from their work, and 150 :f eet from the company's 
property. At^such meeting violent speeches were made by défendants. 
In which they ptated that the injunction dld not amount to anythlng, 
and would.'. not stop tbem; that, if they were arrested, others would 
tàke their 'èlâëèç; and they eritlcîsed the "court for granting an injunc- 
tion, stating : that the jii<ige was a tool of the' company, and no attention 
should :l>e pàid to hls order* but that the mixers should be made to lay 
dpwn their tools and come out. It was shown that such meeting dis- 
turbeiî'thè i^iners, who wère afrald of violence, and that the works wOuld 
bé blowri iJÏ>; that they had no dlsagreement with théir employer, and 
a large major Ity of thêta did not désire to strlke, but many sald they 

irz. See Injuaction, vol. 27, ;Cent. Dig. §§ 174, 175. 
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■vyould qiilt work unless they eoiiid be proteeted. ÏÏeld, that such action 
by défendants was a violation of tbe injunction, and a contempt of court. 

On Rule for Contempt. 

Reese Blizzard, U. S. Dist. Atty., A. B. Fleming, W. S. Meredith, 
John W. Davis, and E. F. Hartley, for the rule. 

V. B. Archer, John J. Conifï, Charles D. Johnson, and A. G. Fickei- 
son, for défendants. 

JACKSON, District Judge. Upon the igth day of June, 1902, the 
Guaranty Trust Company of New York filed its bill, duly sworn to and 
verifiéd by the affidavit of R. J. Jones, the company's agent, in the cir- 
cuit court of the United States for the Northern district of West 
Virginia, a,gainst Thomas Haggerty and others, défendants, some of 
whom are citizens and résidents of the state of Pennsylvania, some 
of the State of Illinois, others of the state of Ohio, and others who are 
citizens and résidents of the state of West Virginia. The bill allèges 
that the Clarksburg Fuel Company is a corporation organized and ex- 
isting uiider the laws of the state of West Virginia, and doing busi- 
ness in said state, with its principal ofRce or place of business at Clarks- 
burg, W. Va. It is alleged that the Clarksburg Fuel Company is the 
owner of a large number of mines and mining plants; that it owns in 
fee simple about 3,800 acres of coal land ; that it âlso controls about 
2,200 acres of coal land by virtue of leases executed to it ; that it is 
engaged in mining coal and manufacturing coke, and shipping the same 
to the open market in the United States of America ; that the product 
of said compay's mines is large, amounting to about 4,000 tons per 
day ; that it has customers residing in ail parts of the United States ; 
that a large portion of its trade is during the summer months in the 
Northwest, and the coal is carried to that région by steamers upon 
the L/âkes, and can only be carried in the season that navigation is 
not interrupted by ice ; that the company has made large contracts for 
the future delivery of coal; and that its profits and earnings dépend 
largely, if not altogether, upon its mining and producing coal during 
the summer season of the year. The bill allèges and avers that, to 
enable the Clarksburg Fuel Company to successfully carry on its 
business and pay for the many improvements made by it in operating 
its mines, it was compelled to exécute a mortgage or deed of trust to 
the Guaranty Trust Company of New York, the plaintifï in this action, 
on the 26th day of Septeriiber, 1901, to secure the payment of bonds 
amounting to $2,500,000, which is evidenced by 2,500 bonds of the de- 
nomination of $1,000, each, and that 500 of said bonds hâve been sold 
or pledged as security for their loans or indebtedness, so that the said 
company became indebted by virtue of the said mortgage or deed of 
trust and the issuing of said bonds to the full amount of $1,450,000, 
due and payable on the ist day of October, 1931, which indebtedness 
still exists, and is secured by the mortgage referred to. That by the 
terms of the said mortgage the company is to pay 6 per cent, interest 
semiannually upon this debt, and, in the event of a default to pay the 
said interest when it becomes due, the whole indebtedness becomes 
due and payable. The bill allèges that the Guaranty Trust Company 



ofjMew York, the plaintiff 'mXhis actig>n, is the trustée in the morfgage, 
and hàs loaned the Clarksburg Fuel' Company $950,000. To guar- 
anty and secure the payaient of said loan, the said Çlarksburg Fue) 
Company executed to the plaintiff its note for $950,000, and has de- 
pôsîted as collatéral with th^J GAaranty Trust GoîttpJLny of New York 
2,000 of said bonds of th.eaggr,egate value of $2,ooo,Qqo,.payable on the 
istdây of October,:i93i, as a sgcurity and indeninity gf this loan, and 
that the said interest has been paid up to the titne of the filing of this 
bill, but no provision has been made for the accruing interest ; that the 
Çlarksburg Fuel Company willi^oÇ^be able to pay,..frQm its earnings or 
othèrwise,' the interest accruiiig upph said bonds, ,except from the in- 
come whicli maybé deriyed frorh the operation.of iïs several mines and 
the prodùcl of thoge plant§, and, in the event tliat the rnihes and plants 
should be closed, or p'^rtially closed, or seriously iiïjured, or destroyed, 
the plaintiff an,egçsa,nd beheyes thài the interest which wiU hereafter 
!^ecome due Vyill hôt lie paîd. ,Xhe bill allèges thatthére is a gênerai 
strike in the anthracite régions of the state of Pennsylvania, in which 
a large riumber of jperson's are i'nvolved, said to be 100,000 or more in 
number; tjiat tecently the person or persons at the head of the or- 
ganization kndwiji as the United Mine Workers of Arrierica hâve an- 
nounced tlieir intention to causé or create a strike amoiig the miners 
of the soft coal régions of the iJnîtèd States, and more particularly in 
the State of "VVest ^içginia, for the purpôse of aiding the strike prevail- 
ing in the Sjtate ç| y.ennsylyania, and to prevent the shipment of coal 
to Ipçalitiés th^t |jaye been heretofore supplied with coal from the 
anthracite règîohsïri the state bfPejnnsylvania; that for this reason 
the defend^jus •l'Iiomas Haggerty, Thomas Burke, Bernard Rice, 
William Moiigan, Edward. McKay, "and Mary, alias "Mother," Jones, 
aji nonresi(îejçts!,|9,^ th^ state of, Wèst Virginia, who are known as 
"or^anizers,"" "agitatbrs," arld "w^lking delegates," representing the 
United ]\^ine Workers of America, fiave come into the state of West 
Virginia td cré^t© Strikes amoiig the coal miners or persons engaged 
in. their trades pr occupations, and whoseparticular business it is al- 
leged is to effect a, strike among.the miners and employés of the said 
Çlarksburg ^jxe\^ fiàràpany ■ in and about jts varions mines. It is al- 
leged that thé (iëïendants Haggerty and Jones addressed varions meet- 
ings composed in; part of coal mipters? in which théy attempted, in con- 
nection y/ith the other défendants, to inflame and excite the hatred 
and animosiiy of the miners towards the proprietors of the coal mines, 
especialiy toward? the persons cçnnected with the , Çlarksburg Fuel 
Company and th^, Fairmont Coal Company, and in their speeches ad- 
vised the minèxs tp quit their worlf,;, 1 that in some instances the miners 
hâve been asçaulted by the strifeeirsi' and that in one instance a mine 
belonging to,ÎHfi;' Çlarksburg Fu.el Company was attempted to be 
blowh up, and by the use of explosives i the main héad of the West 
Fôrk mine was blown up for a dista|içe of some, 50 ^eet, which entirely 
§uspended operatipjjis in said mine,;, that the blowing up of said mine 
had a very bad effect upon all.of the employés of the Çlarksburg Fuel 
Company, whîeh tended to intimidate those who were working in thé 
mines,, and to prevent them from continuing their work. The bill 
contains' many other allégations of a similar character, alleging that 
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there is a combînation of persons engaged in marchîng and passîng 
by the mines and property of the Clarksburg Fuel Company, who held 
a meeting near one of the largest mines of the Clarksburg Fuel Com- 
pany, the sole purpose being to alarm, intimidate, and frighten the 
miners working for the Clarksburg Fuel Company. The bill also 
charges a combination and conspiracy entered into by the défendants, 
with others, to bring about a strike ; that, as a resuit of the acts of the 
conspirators, agitators, walking delegates, and strikers that some of 
the employés hâve been induced to strike, although most of them pre- 
ferred to work and remain in the employment of the company, if they 
could be protected. The bill is quite lengthy, and contains many other 
statements, which the court deems unnecessary to notice, contenting 
itself with a substantial synopsis of the bill as herein stated. The 
prayer of this bill is to enjoin and restrain the défendants from entering 
and trespassing upon the lands and property of the Clarksburg Fuel 
Company; and to restrain them from going on or about the said 
company's tipples, tracks, or other property, together or individually, 
so long as they are not in the employment of the said company for the 
purpose of unlawfully preventing said company's employés in engaging 
and remaining in its employment; that the défendants, and each of 
them, be enjoined and restrained from assembling, congregating, or 
camping at or near the plants, mines, and places of business of the said 
company's property, or at or near the résidences of the said employés, 
and the paths and roads traveled by the said employés in going to and 
returning from their work, for the purpose of preventing the employés 
of the Clarksburg Fuel Company from entering into or continuing in 
said company's employment by intimidation, threats, or otherwise, 
whether by physical force or otherwise, and whether by actual threats 
or otherwise to the person, property, or familles of the said employés ; 
that they be restrained from unlawfully interfering with the manage- 
ment of the business of the company ; that the défendants, their con- 
federates and their associâtes, be, each and ail of them, enjoined from 
assembling together in camp or otherwise, near the mines of the 
company, or near the résidences of its employés, whereby they would 
be disturbed, alarmed, or intimidated from working in the mines, and 
preventing them from pâssing to and from their houses to the mines, 
or from doing any personal injury to the person of the employés of 
the said company or others who are desirous of entering into or re- 
maining in its employment, or interfering in any unlawful way with any 
person who desires to go into and remain in said company's employ- 
ment, and from visiting the houses and places of abode of the persons 
who are in the employ of the company, who are desirous of remaining 
in the employment of the company, for the purpose of preventing them 
by threats, menaces, or actual injury to their person or their property, 
or to the members of their family. 

Upon the filing of this bill, and upon the motion of counsel for the 
Guaranty Trust Company of New York, the court awarded a tem- 
porary restraining order restraining and inhibiting the défendants 
and ail others assocîated or connected with them from in any way 
interfering with the management, opération, or conduct of said mines 
by their owners or those operating them, either by menaces, threats. 
116 F.— 33 
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Oti^any çhaiiacter of intimidation used to prevent tlie employés of 
saidi mines from going to and froin said mines and of working in and 
about said mines ; and the défendants are further restrained from 
entering uppn the property of the owners of said Clarksburg Fuel 
Company for the purpose of interfering with the employés of said 
company> either by intimidation, or the holding of either public or 
private assemblages upon said property, or in any wise molesting, in- 
terfering with, or intimidating the employés of the Clarksburg Fuel 
Company, so as to induce them tp abandon their work in and about 
said mines ;. and the défendants are further restrained from assembling 
in or near the paths, approaches, and roads upon and near said prop- 
erty leading to and from their homes and résidences to the mines, 
along which the employés cf the Clarksburg Fuel Company are com- 
pelled to travel to get to and from their work, or from in any way 
interfering with the employés of said company in passing to and 
from their work, either by tHreats, menaces, or intimidation ; and 
the défendants are further restrained from entering the said mines 
and interfering with the employés in their mining opérations within 
said mines, or assembling upon said property at or near the entrance 
to said mines, or from marçhing near to or in sight of said mines, 
or either o| them, or of the résidences of the said employés. The 
défendants are further inhibited and restrained from assembling to- 
gether, in; camp or otherwise, at or near or so near the mines of 
the Clarksburg Fuel Company, or at or so near the résidences of 
its employés as to disturb, alarm, or intimidate such employés so 
as to prevent them from working in the mines, or to prevent or 
interfère with them in passing to and from their work at the mines, 
or in otherwise interfering with them as the employés of the Clarks- 
burg Fuel Company. The purpose and object of this restraining 
order is to prevent ail unlawful combinations and conspiracies, and 
to rèstrain ail the défendants in the promotion of such unlawful com- 
binations and conspiracies from entering upon the property of the 
Clarksburg Fuel Company described in this order, and from in any 
wise interfering with the employés of said company in their mining 
opérations, either within the mines or in pd!ssing from their homes 
to the mines and upon their return to their homes, and from unlaw- 
fuHy inciting persons who are engaged in working in the mines from 
ceasing to work in and about the mines, or in any way advising such 
acts as may resuit in violations and destruction of the rights of the 
Clarksburg Fuel Company. A copy of this order was served 
upon the défendants in this case on the içth and 20th days of June, 
1902, prior to the order of arrest, issued in this case for an alleged 
contempt in violating the restraining order of this court. 

The question for this court now to consider is whether or not 
the défendants violated its order, and, if so, to détermine what pun- 
ishment shall be imposed upon them for its violation. The con- 
sidération of this question ordinarily would involve the power of 
the court to issue injunctions in cases of this character. This court, 
however, has heretofore upon repeated occasions recognized the 
power of the court to issue injunctions in cases where there is a 
combination and conspiracy upon the part of any class of people to 
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prevent them from interfering with the business of others. What 
is an injunction? Is it the exercise of an arbitrary power by the 
courts of the country, or is it a power that has been recognized 
from a very early date as one of the branches of administrative jus- 
tice? I answer this question by affirming that the ordinary use of 
the writ of injunction is to prevent w^rongs and injuries to persons 
and their property, or to reinstate the rights of persons to their prop- 
erty when they hâve been deprived of it. It is the most efficient, 
if not the only, remedy to stay irréparable injury, and to punish those 
who disobey the order of a court granting the writ. In the lan- 
guage of the text-writers, it is prohibitory and restitutory. Mr. 
Justice Story, in speaking of the writ of injunction, says "that a writ 
of injunction may be described to be a judicial process, whereby a 
paity is required to do a particular thing, or to refrain from doing 
a particular thing, according to the exigency of the writ." A similar 
writ to this was in use in the days of the Roman empire, and has 
always been in use in England from the foundation of the common 
law. It has been in use in this country since the organization of the 
government. It is not the exercise of any new power by the court, 
but it is simply an application of the writ to a new condition of things 
that exists in our day by reason of the advancement in civilization. 
It is a mistaken idea to suppose that the courts of this country abuse 
this writ. In my long expérience on the bench I cannot recall a 
singe occasion when any court, either fédéral or state, ever abused 
it in what are known as "strike cases." It is true that our courts 
hâve been criticised severely by persons who are inimical to the 
use of it, and hâve denounced the courts for "governing by injunc- 
tions." But this criticism is so obviously unjust to the courts that 
it is unnecessary to enter into any défense of them. For five or six 
centuries back it was not an uncommon thing for the courts of our 
English ancestors to grant a prohibitory writ, as well as a writ of 
restitution, against persons who combine for any unlawful purpose. 
It is not my purpose to enter into any lengthy discussion of the 
remédies by injunction other than to state what seems to me to 
be the well-settled rule of law in its application to strikes, — ^that the 
power of the court may be invoked to restrain and inhibit a combina- 
tion which is formed to induce employés who are not dissatisfied 
with the terms of their employment to strike for the purpose of in- 
flicting injury and damage upon the employers. i Eddy, Combina- 
tions, p. 423, § 525. In the case we hâve under considération the 
bill allèges that there is a combination of persons who are known 
as "organizers," "agitators," and "walking delegates," who come 
from other states for the purpose of inducing a strike in the soft 
coal fields of the state of West Virginia; that their object and pur- 
pose is to induce persons who are not dissatisfied with the terms oï 
their employment, and who are not asking any increase in their wages. 
to cease work for their employers, thereby inflicting great damage 
and injury upon them. It is to be observed that a very large portion 
of the miners in the employ of the Clarksburg Fuel Company do not 
want, in the language of one of the agitators who is enjoined, "to 
Jay down their picks and shovels and quit work." I do not question 
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the light of the employés of this company to quit work at any time 
they désire to do so, unless there is a contractual relation between 
them and the employer whiqijfi should control their right to quit. 
At the same time I do not recognize the right of an employer to 
coerce the employés to continue their work when they désire to quit. 
But can it be gaid that where a conspiracy exists to control the em- 
ployés, as in this instance, either by threats, intimidation, or a re- 
sort to any other modes usually accompanying the action of strikers, 
that such action upon their part is not only illégal, but a malicious 
and illégal interférence with the employer's business? The question 
is its best answer. While I recognize the right for ail laborers to 
combine for the purpose of protecting ail their lawful rights, I do not 
recognize the right of laborers to conspire together to compel em- 
ployés who are not dissatisfied with their work in the mines to lay 
down their picks and shovels and to quit their work, without a just 
or proper reason therefor, mereîy to gratify a professional set of 
"agitators, organizers, and walking delegates," who roam ail over 
the country as agents for some combination, who are vampires that 
livc and fatten on the honest labor of the coal miners of the country, 
and who are busybodies creating dissatisfaction amongst a class of 
people who are quiet, well-disposed, and who do not want to be 
disturbed by the unceasing agitation of this class of people. In the 
case we hâve under considération thèse défendants are known as 
professional agitators, organizers, and walking delegates. They hâve 
nothing in common with the people who are employed in the mines 
of the Clarksburg. Fuel Company. The évidence in this case shows 
that their only object and purpose is to get the people who are in 
the employment of the Clarksburg Fuel Company to go out upon a 
strike, as it is termed, for the purpose of compelling the owners of the 
mines to advance an increase in their wages. It discloses that the 
miners in the Pinnickkinnick mines are making an average of $4 a 
day in excess of their legitimate expenses, many of whom hâve 
worked in forçign countries for less that a half a dollar a day. The 
défendants in this case are not laborers in the mines, and hâve no 
connection with them whatever. Their mission hère is to foment 
trouble, create dissatisfaction among the employés in coal mines, 
producing strikes, which tends greatly to damage and injure the busi- 
ness of the employers. In this case there is no dissatisfaction among 
the larger nuraber of the miners. Only a small part of them hâve 
quit the mines from fear of intimidation, threats, and violence, but 
those remaining in the mines say they will quit work unless they are 
protected against the threats of thèse agitators and organizers. The 
strong arm of the court of equity is invoked in this case, not to 
suppress the right of free speech, but to restrain and inhibit thèse 
défendants, whose only purpose is to bring about strikes, by trying 
to coerce people who are not dissatisfied with the terms of their 
employment, which results in infiicting injury and damage to their 
employers, as well as the employés. 

It is apparent that, if thèse agitators are permitted to interfère with 
the orderly, well-disposed miners who are anxious to work, and con- 
tented with the wages they receive, in the end this contented class 
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of miners would, through fear, intimidation, as well as threats, be in- 
duced to throw down their shovels and picks, and cease to work in the 
mines, whereby the Clarksburg Fuel Company would be greatly dam- 
aged. Not only would it be greatly damaged, but it would be pre- 
vented from fulfiUing its contracts for the future delivery of the product 
of its mines. The right of a citizen to labor for wages that he is satis- 
fied with is a right protected by law, and is entitled to the same pro- 
tection as free speech, and should be better protected than the abuse 
of free speech, in which the organizers and agitators indulge in try- 
ing to produce strikes. The utterances of "Mother" Jones in her 
public address at or near the Pinnickkinnick mines on the 2oth day of 
June, 1902, should not emanate from a citizen of this country who be- 
lieves in its institutions. Such utterances are the outgrowth of the senti- 
ments of those who believe in communism and anarchy. It is idle 
for this class of people to attempt to shield themselves from, not only 
a just criticism of their principles, but from their violations of law and 
order, by citing and relying upon the principles contained in Our im- 
mortal Déclaration of Independence, inspired by the pen of Thomas 
Jefferson, and also the first article to the amendment of the constitu- 
tion of the United States protecting "freedom of speech." The right- 
ful exercise of freedom of speech is not denied, but the abuse of it. 
Its unrestricted license has always been open to the animadversion and 
condamnation of the law. No publicist or statesman loyal to his coun- 
try ever claimed that free speech gave the right to any one to advocate 
and défend treason to his country, or destruction to its institutions. 
The abuse of free speech is the germ or vital élément upon which 
anarchists feed and formulate their conspiracies against the govern- 
ment and rulers of nations, whose only object and purpose is a désire 
to destroy the social and political form of ail governments. The 
abuse of free speech inspired the anarchists and assassin to take the 
life of our late beloved président. May I not respectively ask the ques- 
tion whether it is not time for our lawmakers, both fédéral and state, 
to consider the question whether freedom of speech should not be 
so restricted by statutes as to suppress séditions sentiments. Under 
this condition and the circumstances surrounding the mines of the 
Clarksburg Fuel Company, the plaintifif in this bill applied for an 
injunction, which was granted by this court, to protect its property, 
and to restrain the défendants in this case from interfering with its 
employés in operating and working their mines. It is contended 
by one of the counsel for the défendants in this case that the injunc- 
tion was too sweeping in its character, and should be modifîed ; while 
another counsel for the défendants thought that there was no objec- 
tion to the terms of the injunction, but contended that the order of 
injunction as granted by the court had not been violated. The right 
and power of a court of equity to issue an injunction upon the alléga- 
tions of this bill cannot, at this day, be questioned. Numerous déci- 
sions could be cited to sustain this position, but the only case that 
the court deems necessary tO' refer to to sustain its power and au- 
thority to issue this injunction is the case of In re Debs, 158 U. S. 
564, 15 Sup. Ct. 900, 39 L. Ed. 1092. It is true that the bill in that 
case was filed under the Interstate commerce act, but it is equally 
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true that the gênerai principles of law upon which that bill was filed 
and sustairièd are as applicable tô cases of the character that we hâve 
under considération as they were to that case. It is well estab- 
lished that Courts of equity may be resorted to to redress grievances, 
"where the objëct sought cannot be as well attained in the ordinary 
tribunals of'the côuntry." In thé càse under considération there is 
no adéquate remedy at law. In fàct, the law furnishes no satisfactory 
remedy against irresponsible, itinérant, professional agitators unless 
the powers of the courts of equity a:re invoked. This was conceded 
by Debs in his testifflony before the United States strike commis- 
sion, referred to by Justice Brewer in his case. 

So far I hâve only considcred the power and authority of the 
court to awafd the injunctibn in this case. This brings me to the 
considération of the question of contempt, and whether or not the 
défendants in' this case haVe violated the injunctibn of this court. 
The évidence in this case shoWS that ail the défendants were served 
with copies of the injunction prior to the order of arrest ; that a 
portion of them was served oh the morning of the 20th of June; 
that in the afternoon of tlmt day they assembled at and near the 
Pinnickkinnick mine, a mine of the Clarksburg Fuel Company, and 
there held a public meeting, a distance of about i,ooo feet from the 
opening of the mine, about 150 feet from the property itself, and not 
far from thé houses of the minérs, ail of which places were in plain 
view and sight of the people holding the meeting ; that the principal 
speaker was Mrs. Mary Jones, who was known by her co-agitators, 
organizers, and ■vvalking delegates as "Mother" Jones ; that at the 
meeting ail of the défendants were présent, applauding and cheering 
her while she was making her speech, and indorsing the sentiments 
that she uttered upon that occasion ; that Thomas Haggerty, one of 
the leaders of the agitators, stated "that the injunction didn't amount 
to anythiiïg; that it was a farce, and would not stop and prevent 
other men from taking their place in the event that the court en- 
joined them from interfering with the miners." The évidence shows 
that Mrs. Jones called the miners slaves and cowards ; she criticised 
the action Of the court, and said she did not care anything for in- 
junctions; that if they were arrested, or anything done with them, 
the jails would not hold the agitators that would be there to take 
their place ; that it was the duty of every man there to urge the men 
that were at work in the thines to lay down their tools; she said that 
if she or any of the agitators were arrested others would take their 
place, and the injunction would not stop them; she advised the men 
to strike ; she stated that it was the duty of ail of them to influence 
the men at work to lay down their tools ; she further stated that if 
they would come to Illinois they would be taught how to fight, and 
then they could come back and take care of themselves; she stated 
that the judge was a hireling of the coal company, that the coal 
operators were ail robbers, and- that the reason that the court stood 
in with them was that one robber liked another ; she said in her 
speech to pay no attention to Judge Jackson or the court ; for them 
not to listen to Judge Jackson, or any one else, or pay any atten- 
tion to the court, but just make the miners lay down their tools 
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and corne out. This was the concurrent testimony of nine witnesses 
as to the material facts who were examined upon the rule for con- 
tempt, and the évidence was uncontradicted as to those facts; but 
there was a différence in the recollection of the witnesses as to what 
"Mother" Jones said about the court. It is true that "Mother" 
Jones denied some of the statements of the witnesses, but her déniai 
was not positive, but equivocal. She admitted on the witness stand 
that she stated in her speech "not to fear injunctions." She admitted 
in her answer to this question put to her : "Wasn't your purpose to 
go as near to those mines as you could to hold that meeting without 
a violation of the injunction? Were you in your judgment violating 
the injunction?" Her answer was, "Perhaps that was." It must 
be évident to every unprejudiced mind that the object and purpose 
of thèse agitators was to hold a meeting so near the mines of the 
Clarksburg Fuel Company as to alarm and intimidate the miners that 
were at work in the Pinnickkinnick mines, and in the language of 
Mrs. Jones to get them "to lay down their picks" and shovels and 
quit work." The évidence discloses that Haggerty, Morgan, Wilson, 
Rice, and the other défendants were présent at this meeting, took an 
active part in it, applauded the speech of Mrs. Jones, indorsed her 
sentiments, and at the time of their arrest advised the miners to con- 
tinue the strike. It is in évidence that, after Haggerty was released 
upon his recognizance, one of the conditions of which was that he 
should not violate, incite, aid, encourage, or abet the violation of 
the injunction of the court granted in this case, directly or indirectly, 
either in spirit or in letter, presided at a public meeting, in which 
the action of this court was criticised and denounced for granting this 
injunction, at which time it is alleged that the principal speaker upon 
this occasion stated that the judge should be impeached, while the 
court had their cases under considération. It is in évidence that 
they rented an unoccupied lot to hold their meeting in the open 
air, where they ail assembled, and Mrs. Jones addressed the meet- 
ing. We must infer from the évidence what their purpose was. 
They were forbidden by the injunction "from assembling together, in 
camp or otherwise, at or near or so near the mines of the Clarksburg 
Fuel Company, or at or so near the résidences of its employés, as 
to disturb, alarm, or intimidate such employés so as to prevent them 
from working in the mines, or to prevent or interfère with them in 
pas'sing to or from their work at the mines, or in otherwise inter- 
fering with them as the employés of the Clarksburg Fuel Company." 
There can be no question that the défendants violated this clause of 
the injunction, for they assembled within 1,000 feet of the tipples 
and opening of the mine, within 300 or 400 feet of the résidences of 
the miners, and within about 150 feet of the property of the Clarks- 
burg Fuel Company. It is further disclosed in the évidence that the 
miners, in passing to and from their homes to the mines, had to 
pass near the place where the meeting was held, which was within 
plain view of the mines. And the évidence further shows that the 
noise and confusion created by the meeting could be heard distinctly 
at the mouth of the mines and where the tipples were; that those 
who were working in the mines were constantly sending out by the 
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employés engaged in hauling the coal to the tipple for news, which 
was carried' back to the miners, creating more or less alarm, dis- 
quiet, and intimidation to those working inside of the mine, and 
that "they were airaid of personal injury and being blown up." As 
a resuit of this meeting, ç(ûite a number of miners left their work, 
and other piersons who were ërhployed to take their places were 
prevéhted from doing so by this agitation and excitement. 

I reach the conclusion that the défendants in this case, who were 
served with notice of this injunction, hâve violated it, and hâve 
treated with contempt the or<Jef of this court. As a conséquence 
of their action, this court will hâve to punish them for their con- 
tempt in violating this injunctîon. It would hâve been far better for 
them to hâve pursued the iisual légal methods by moving the court 
either to dissolve or modify the injunction; and Mrs. Jones admitted 
on the witness stand that she "knew very well that if she and her 
confederates wanted to test the injunction the way to do it was 
to come into court and hâve it dissolved." Instead of pursuing that 
course, they elected to defy the court's injunction, and openly dis- 
regarded their duties as good citizens of the country by setting a 
précèdent in open défiance of the injunction, which tends to pro- 
mote disorder, which, if permitted to go unpunished, would sooner 
or later lead to anarchy. I cannot forbear to express my great sur- 
prise that a woman of the apparent intelligence of Mrs. Jones should 
permit herself to be used as an instrument by designing and reckless 
agitators, whofeeem to hâve no regard for the rights of others, in 
acconiplishing an object which is entirely unworthy of a good woman. 
It seems to me that it would hâve been better far for her to follow 
the lines and paths which the Allwise Being intended her sex should 
pursue. There are many "charities in life which are open to her, 
in which she could contribute largely to mankind in distress, as 
■yvell as avocations and pursuits that she could engage in of a lawful 
character that would be more in keeping with what we hâve been 
taught and what expérience has shown to be the true sphère of 
womanhood. 
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(Circuit Court, N. D. West Virginia. July 24, 1902.) 

1. Contempt— Applting Abusive Epithets to Jddge. 

A man who came into a fédéral district from a distant state for the 
purpose of inciting a strike among miners, and who there publlcly de- 
nounced the judge of such district for hls officiai action in granting an 
injunction, uslng abusive language, and applying the most opprobrious 
epithets to him personally, lield guilty of a contempt of court. 

On Rule for Contempt. 

Reese Blizzard, U. S. Dist. Atty., W. S. Meredith, and A. B. 
Fleming, for the rule. 
John L,, Gehr, in pro. per. 
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JACKSON, District Judge (orally). It îs very painful to me to 
hâve to pass upon a case of this character under any circumstances 
wh.atever, but it is more than painful to hâve to do so when I hâve 
been made the subject of the abusive language which this man has 
used. If I were to-day sitting upon a case in which he had used the 
abusive language toward another officer of this court, either judge 
or otherwise, I would feel constrained to enter a judgment in this 
case that would not only serve as an admonition to him, but to ail 
others, as a warning not to trespass upon the Unes such as this man 
has trespassed upon. He has used villainous epithets. He has used 
the most uncouth language and applied the most opprobrious lan- 
guage to the court that he could well conceive of. Now, I hâve 
nothing vindictive in my character, and I do not intend upon this 
occasion, in my action upon this case, to give any one an oppor- 
tunity to criticise the action of the court, for fear that they might 
attribute to the court a little spirit upon its part of revenge, which 
does not exist in my heart. Were I to-day dealing with this man 
for any other officer of this court, or for one of the judges of 
this court, instead of myself, I would unquestionably give him not 
less than a year in prison. He richly deserves it. He came to 
Clarksburg, as he admits, an emissary of this labor organization. 
He came there, he admits, for the purpose of getting the people to 
strike,-— to better their condition, as he says. He comas 2,000 miles, 
and he has been in the state hardly long enough to get a seat in it, 
before he commences his tirade of abuse against this court. What 
does he know about this court personally? Why did he apply such 
epithets to this court? Officially, this court has a record ail over 
this country. It knows its record; it knows its standing as a judge 
of the court just as well ail over this country as it does at home. And 
yet he cornes hère as a braggart and buUy, and reminds me of 
what I hâve read about the cowboys on the plains, and uses those 
vile epithets that hâve been detailed by the witnesses upon the stand ; 
and, finally, when he is confronted with the witnesses, he has no 
évidence to ofïer, no excuse to offer, no explanation to make of his 
opprobrious epithets. He stands, as it were, like a prisoner at the 
bar, mute and silent, and finally winds up by saying, "I plead guilty 
to contempt in violation of the order of this court." Is he entitled 
to any sympathy or charity at the hands of the court? Is a man 
of this character deserving of it, — reckless not only of his own répu- 
tation, but so reckless that he must undertake to defame and be- 
smirch the réputation of a judge who has sat upon the bench for 
nearly 41 years, and, I suspect very strongly, upon the bench before 
he was born, from the looks of him? He has my compassion, how- 
ever. I must deal with this case entirely indépendant of the con- 
sidérations that would influence me under différent and other cir- 
cumstances, if applied to another party. There shall be not the 
shghtest évidence in my action upon this occasion of any vindictive- 
ness upon my part. There is no revenge in my heart. I repeat 
upon this occasion that his remarks about this court are as the idle 
wind which passes by, and only créâtes a flutter of the locks of my 
gray hair. 
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What was your purpose ? What was your motive ? Why did you 
come hère 2,000 miles to mterfere in the business of others? Was 
it to coimè'Heré to break dôwn the law and order of this côuntry? 
You say ydij hâve la ws in Colorado, but I judge from your actions 
in this sfatç tïiat you had no respect for them, and never obeyed 
the laws df Colorado. Since you hâve come hère, sir, I propose to 
teach you that in West Virginia we hâve law and order, and that 
while you remain within th,e state of West Virginia you will be re- 
quired, like any other citizen, to obey the laws of the land. You 
hâve no right to come from Colorado hère and disturb the peace 
and quiet and repose of a community to which you are an entire 
stranger. As I said to Mrs. Jones, one of your chief agitators, when 
she said tô me thàt she had a right, as an American citizen, to come to 
this state, "Yes; each and every American citizen has a right to 
go from one state to another in this country, and to be protected by 
the laws and the institutions of the states, as well as by the courts 
of Dur centrai goverhment;" but you îiave no right to come from 
Colorado and Pènnsylvania and do that in this state which tends to 
create cônflisîon and disordëf and results in a violation of the law. 
Freedom of speech is guafantied, but the abuse or license that you 
people indulge in as freedom of speech is unprotected. It is the 
abuse of thèse great rights under the constitution, not under the 
Déclaration of Independence (for there is not a word in the Déclara- 
tion of Independence abôut it), as you people assert, but under the 
first amendmerit of the constitution of the United States, which pro- 
tects freedonj of speech ; not licentiousness, not abuse of it, but the 
rightful use ànd enjoyment of fjreedom of speech. Is it right that a 
man should Eave the privilège, under that provision of the constitu- 
tion, to incité treason àhd rébellion? Is the constitution a shield 
for him in the use of sentiments qî that character? , Does it protect 
him in advoçâting the destruction of thé institutions of the country? 
Are commiiniSm and anarchy, and ail the dire evils which follow in 
the train of such people ^s you, who are preaching the most détestable 
hérésies and 'doctrines, to be protected by the constitution of the 
IJnited Statèè? No ; never, nêver, never. And to-day, sir, I am 
confronted with you uttering the seditious sentiments that you hâve 
uttered in this state, and brânding a judge with the infamous epithets 
that you Haye used. ' I want you to understand that there is a 
limit to thèse things, and that the law prescribed that limit, not only 
hère, but everywhere in the United States, aS well as Colorado. I 
regret, I sinçerely regret, to be compelled to take notice of a case of 
a Personal character; but a duty to my country, and a duty to the 
high ofHcè that I hold, and respect for the judicial character of the 
office, compelfe' ine to discharge a public duty upon this occasion, al- 
though tdrsomç exteht personal. It is very trying. If it were not 
for the perspjlal character of this casé, I should undoubtedly confine 
you for a long time in the public prison of the state, but, inasmuch 
as it is to a great extent personal, I shall content myself with îm- 
posirig a most moderâte sentence, entirely inadéquate to the great 
offense that j?Ou hâve Çommitted. The punishment is ninety days 
in jail. 
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In re KLEIN et aL 
(District Court, S. D. New York. June 2, 1802.) 

1. BANKRUPTCY— JURISDICTION OF BaNKRIJPTCY CODRT. 

A gênerai assignée of a debtor, who had possession and management 
of the estate for four months before the filing of a pétition in bank- 
ruptcy against the assigner, during whicU time he made disbursements 
from tlie estate in payment of attorney's fées, does not confer jurisdic- 
tlon on the court of bankruptcy to summarily détermine hls right to 
make such disbursements by flUng hls accounts In that court for allow- 
ance and settlement, ■where he objects to such Jurisdiction before the 
entry of a final order on the merits, since the fund disbursed is not 
brought within the control of the court 
a. Same— Claim of Assignée for Allowance — Consekt to .Turisdiction. 

A gênerai assignée, who, after hls assignor has been adjudged a 
bankrupt, accepts an appointment as temporary receiver of the estate, 
and turns over to himself as such receiver the funds In his hands as 
assignée, without retaining any sum therefrom as compensation for his 
past services, submits both such fund and himself to the jurisdiction 
of the court of bankruptcy with respect to hls right to an allowance 
therefrom for such services. 
8. Bame— Compensation op Assignée. 

A gênerai assignée, who was allowed by the creditors to retain posses- 
sion of the assigned estate for several months before the filing of a 
pétition in bankruptcy against his assignor, during which time he ren- 
dered services in preserving the estate, is entitled to the allowance of 
compensation therefor. 

In Bankruptcy. On report of référée, as spécial commissioner, on 
the claims of a gênerai assignée under the state law for disburse- 
ments and allowances. 

Black, Olcott, Gruber & Bonynge, for trustée. 
Walter D. Edmonds, for assignée. 

ADAMS, District Judge. On the sa day of December, 1900, Léon 
Klein and Samuel Klein, composing the firm of L,eon & S. Klein & 
Co., while insolvent, made, under the State law, a gênerai assign- 
ment for the benefit of their creditors to John W. Barber. The as- 
signment was filed on the 4th day of December, 1900, and Barber ac- 
cepted the trust and duly entered upon the performance of his duties. 

On the 4th day of April, 1901, certain creditors filed a pétition 
in this court, praying that the partners and the firm be adjudicated 
bankrupts. The adjudication was ordered, in conformity with the 
prayer, on the 26th day of June, 1901, and the matter was thereupon, 
in the ordinary course, referred to a référée for further proceedings. 

On the 26th day of April, 1901, upon the application of one of the 
attorneys for the petitioning creditors for the appointment of a re- 
ceiver to take charge of the estate pending the appointment of a 
trustée, several other creditors appeared and upon their request Bar- 
ber was appointed as such receiver. 

On the 4th day of May, 1901, Barber filed his accounts as assignée 
in this court, and, upon his motion, an order was made on the I5th 
day of May, 1901, referring them, with objections filed thereto on 
the part of certain creditors, to the référée, to be thereaîter appointed. 
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as spécial commîssîoner, to pass upon the accounts and objections 
and to report what, if any, compensation sliould be granted to the 
said assignée for his services iti the care and préservation of the 
property of thôiassigned estate and what sums, if any, should be al- 
lowed for payments made by him to attorneys in the administration 
of the estate as assignée. 

In thèse accounts, the assignée charged himself with various sums 
received from the sale of merchandise, the collection of accounts, &c., 
during the four months of his administration, amounting to $5,656.05, 
and credited himself with disbursements made by him amounting to 
$2,232.06, leaviiig a balance in the hands of the assignée of $3,423.99. 
Among the disbursements charged were: Attorneys' fées, Dec. 3rd 
to Dec. 28th, 1900, $534.23; Dec. 3ist, 1900, to January I4th, 1901, 
$120; Jany. i4th to 26th, 1901, $152.24; Jany. 3ist, 1901, to Mch. 
22nd, 1901, $83.50, amounting in ail to $889.97. Thèse were the sub- 
ject of the objections stated. In an afïidavit accompanying the mo- 
tion papers, upon which the référence was ordered, a further claim 
was made by the assignée for his own services to the extent of $842, 
consisting of $282, which he alleged would hâve been allowed under 
the State laws, an additional sum of $500, which he alleged would 
be just in view of the character of his services, and a further sum of 
$60, which he alleged he had actually paid for clerk hire during the 
period, and had not charged in the disbursements. Thèse claimed 
allowances also becamé the sûbject of objection on the part of the 
trustée, who was subsequently appointed. 

On the I4th day of October, 1901, Barber presented his accounts 
to the court as temporary receiver and asked tliat they be passed 
and allowances be made to him and to his attorney for their respective 
services. Thèse accounts were also referred to the référée, as spécial 
commissioner, by order dated the 2Sth day of October, 1901, to pass 
upon them and the objections filed thereto and to report to the court, 
what, if any, compensation should be granted to the temporary re- 
ceiver arid his attorney. 

The matters, under the two orders, came on for hearing before 
the référée in Nôvèmber, 1901, and he thereafter made a report in 
which he found, inter alla, that the disbursements made to the attor- 
neys in the aàsignmettt proceedings were excessive and would not 
hâve been allowed in the State Court, because not enough was done 
by the attorneys to warrant thè charges made. He also found that 
an allowance Of $219.70, instead of $889.97, would be proper and 
that the différence should be paid over. 

Thé référée has made two reports in the matters. When the first 
report waé filed, it appeared that his attention had not been called 
to the câSe of TJùSt Co. v. Comingor, 7 Am. Bankr. R. 421, 22 Sup. 
Ct. 293, 46 L. Ed. 413, and the matter was sent back to him for 
further considération in view of that décision. His second report 
is made after such considération and he states that he finds no reason 
for changing his views upon the itratters in issue. Since the first dé- 
cision, a formai objection to thé jurisdiction of the court has been 
filed on behalf of Barber. It is now claimed that under the Comingor 
Case, no jurisdiction exists hère to pass upon the matters involved. 
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because an objection bas been made before the entry of a final order 
disposing of the matter. The détermination of the question is not 
without difficulty in view of the initiation of the prqceedings hère 
by the assignée and the language used in the décision of the case 
cited. It was there said by Mr. Chief Justice Puller, in writing for 
the court: 

"The proceeding was purely summary. The détermination of the mérita 
on the facts was not open to revision by appeal or writ of error under 
the Banl£rupt Law. If Coniingor had been entitled to a trial by jury, he 
could not hare obtalned It as of right The collection of the amounts found 
due would be enforceable, not by exécution, but by commitment." 

" *We thinli that It could not hâve been the Intention of Congress thus 
to deprive parties clalmlng property of which they were in possession of 
the usual processes of the law in défense of their rights.' Marshall v. Knox, 
16 Wall. 556, 21 h. Ed. 484; Smith v. Mason, 14 Wall. 419, 20 L. Ed. 
748. • • »" 

The trustée urges that the case at bar is distinguishable from the 
Comingor Case in that the assignée there was ruled into court and 
objected to the jurisdiction from the beginning, while hère the as- 
signée has submitted himself to the jurisdiction of the court in the 
most unequivocal way and must consequently abide by its orders. 
It is true that Barber sought a décision of this court upon his ac- 
counts and among the items were the disbursements made to his at- 
torneys, but the question remains : did he bring the funds represented 
by the items within the control of the court ? There can be no doubt 
that the court acquired full jurisdiction of such of the bankrupt estate 
as was in the possession of or under the control of the assignée when 
the pétition was filed, but if the funds had been disbursed before that 
time and had passed beyond the control of the assignée, it does not 
seem that they formed a part of the bankrupt estate which fell under 
the jurisdiction of this court, even though the assignée submitted 
himself to the jurisdiction with respect to his accounts. If there were 
reason to believe that the charges for the disbursements were merely 
colorable, the court would doubtless hâve authority to détermine 
in a summary way, even as to a third party, whether a resort to the 
State Court would be necessary to détermine the title to the funds 
(Bryan v. Bemheimer, i8i U. S. i88, 21 Sup. Ct. 557, 45 L. Ed. 
814; Mueller v. Nugent, 7 Am. Bankr. R. 224, 22 Sup. Ct. 269, 46 
h. Ed. 405) ; but as it appears that the funds were actually, though 
perhaps improvidently, disbursed, to hold the assignée subject to 
commitment would seem to fall within the inhibition of the principle 
applied in the Comingor Case. The order to pay over should not, 
tiaerefore, be made as to the disbursements to the attorneys, but the 
trustée will take such action for their recovery as may seem to him 
proper. 

The référée has also reported adversely to the allowance of any 
compensation to Barber for his services as assignée on the ground 
that "instead of preserving the estate, the assignée, for such reasons 
as are best known to himself, has diminished the estate which he was 
bound to protect * * * and that he is not in a position to ask 
for any allowance, for his persona! services." The same contention 
with respect to jurisdiction, which was made by Barber concerning 
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the disbursements to the attomey, is not available to him in this 
connection, bécause he did not, as tbe assignée did in the Comingor 
Case, pay to himself and expend the amount of his commissions in 
reliance upon the belief that he was entitled to the amount thereof 
on final settlement. Hère he accepted the appointment as temporary 
receiver of this court and turned over to himself in such capacity 
the funds which he had in hand as assignée, including the amount 
which he has since claimed for his services in that respect. He thus 
subjected the fund and himself to the jurisdiction of this court and 
it would be anomalous if he could still successfully insist upon a 
right to hâve this daim adjudicated elsewhere. I hold that the claim 
is fuUy before me upon the merits. I do not, however, agrée with 
the référée in hîs conclusion that there should be no allowance for 
the services. Beyond making charges against the estate which are 
subject to criticism, no wrongdoing has been shown on the part 
of the assignée and he has undoubtedly rendered services in preserv- 
ing the estate. The creditors permitted him to remain in the pos- 
session of the estate for several months during which time he was 
administering it in their interest, and they are not in a position to 
successfully assail a proper charge of this kind. I think $200 will 
be sufficient to compensate him for such services and I allow him 
that sum. 

The report in other respects, including an allowance for the services 
as temporary receiver $75, and for attomey's services to the receiver 
$50, will be confirmed. 



MOSES V. trNlTBD STATES. 

(District Court, D. Washington, N. D. June 18, 1902.) 

No. 2,246. 

1. TJnitbd Statbb^Eioht-Hour Law — Contkacts for "WonK in Alaska. 

The eight-hour labor law of August 1, 1892, Is not applicable to work 
contracted for by the United Stateis to be performed In Alaska. 

2. AKMT— POKCE AND SCOPB OF REGULATIONS. 

The army régulations are inandatory, and are Intended to govem the 
conduet of the army, and ail work done under the superintendence of 
Its offleers, wherever asslgned to duty. 

8. BaMB— CiViLÎAN EMPLOTKS— ElGHT-HOUR Dats. 

Article 62, par. 812, of the army régulations, provldlng that "elght 
hours constltute a day's work for ail mechanics and laborers employed 
by or on behalf of the United States, except In cases of emergency," 
Is an Implled condition of every contract for labor made by an army 
offleer on behalf of the govemment, wherever such labor Is to be per- 
formed; and where the employé Is required by the offleer In charge, 
and who represents the govemment, to work more than elght hours 
In a day, when there Is no emergency, the United States is legally 
bound, the same as an indlvidual employer would be, to pay for the 
extra work upon a quantum meruit. 
4. Same— CoNBTHncTiON of Contract. 

Plaintiff was employed as a carpenter by a quartermaster offleer of 
the army to work on army buildings to be constructed at Nome, Alaska, 
until their completlon. By the contract he was to be fumished trans- 
portation to Nome, and, if he completed the term, was to be given trans- 
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portation back to Seattle. He fuIflUed hls contract, and on completlon 
of the buildings was discharged, and after a short delay for a vessel 
was furnlshed return transportation. Beld, that he was not entitled 
to wages from the tlme of discharge to the time of hls retum, hls con- 
tract having termlnated, by Its terms, on completlon of the buildings. 

Action at law to recover from the government of the United States 
compensation for work as a carpenter in the construction of buildings 
at Nome, Alaska, under a contract of hiring made in behalf of the gov- 
erment by an officer of the quartermaster's department of the United 
States army. Motion for nonsuit denied. 

Herbert E. Snook, for plaintiff. 
E. E. Cushman, Asst. U. S. Atty. 

HANFORD, District Judge. The plaintifï was hired at Seattle to 
work for such time as should be required to complète the construction 
of certain buildings at Nome, Alaska, for use of the United States 
army. A written contract was entered into between Maj. Bingham, 
of the quartermaster's department, and the plaintifï, in which, among 
other things, it was agreed that the plaintiff should be paid at the rate 
of $5 for each working day, and that he should hâve free transportation 
to Nome from Seattle, and, if he performed his contract faithfully, he 
should also hâve free transportation back to Seattle. It is shown by 
uncontradicted évidence that the plaintifï worked as long as his serv- 
ices were required, and that he was paid at the rate of $5 per day for 
cvery working day from the time of his departure from Seattle until 
he was discharged. Then, after waiting a short interval for a vessel, 
he v/as given free transportation back to Seattle. It is also shown by 
uncontradicted évidence that the plaintifï was required to work during 
the summer season 10 hours per day, and after the days grew shorter 
the hours of work were reduced to 8J4, and then to 8, hours, and that 
no extra allowance was made to him for work performed in excess of 
8 hours per day. The case is grounded upon the eight-hour labor law 
of August I, 1892 (27 Stat. 340; 2 Supp. Rev. St. p. 62), and article 
62, par. 812, of the United States army régulations, providing that 
"eight hours constitute a day's work for ail mechanics and laborers em- 
ployed by or on behalf of the United States, except in cases of 
emergency." Congress has not, by any express déclaration, extended 
the entire body of the national laws to Alaska, but by spécial acts has 
made certain specifîed laws of congress efïective there, and has enacted 
a complète code of civil and criminal laws especially for Alaska, and it 
is niy opinion that its treatment of Alaska évinces a purpose to govern 
that district by spécial local laws, and for that reason I hold that the 
eight-hour labor law of 1892 is not applicable to work contracted for 
by the government to be performed in Alaska. The régulations pre- 
scribed by the war department, however, were intended to be compre- 
hensive, and to govern the conduct of the army, and ail work under the 
superintendence of its ofîicers, wherever assigned to duty. The para- 
graph referred to defines what constitutes a day's work by laborers on 
works of the United States controlled by the war department, and ac- 
cording to the régulations the contract must be construed as an agree- 
ment on the part of Maj. Bingham to pay the plaintifï at the rate of $5 
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|)er^workîng day of eight hours. In the argument for the Unîted States 
tlie' 'district attorney cited as an authority the case of U. S. v, Martin, 
94 U. S. 400, 401, 24 L. Ed. 128, in which the eight-hour labor law of 
1868 (Rev. St. § 3738) was construed as being merely a directory 
statute, which did not invahdate a speciiîc contract on the part of a 
laborer tO' work twelve hours per day at a specifîed rate of wages. I 
do not consider that case as being an authority in point in this case, 
for the reason that the army régulations are mandatory, and ofïicers of 
the army are required to obey them. The court is bound to consider 
that in making the contract with the plaintifif it was contemplated that 
a working day should be a lawful working day of eight hours, and 
more could not be exacted, except in case of an emergency. There- 
fore ail additional hours of labor, when there was no spécial emer- 
gency, were outside of the fiontract, and the plaintifï is entitled to be 
compensated therefor, upon the well-recpgnized principle that when 
an employer makes a defîi;ii,te promise to pay for specified work at a 
specifîed rate, and afterwards changes the spécifications so as to re- 
quire more work, he becomes legally bound to pay extra for the addi- 
tional work upon a quantum meruit basis. In ail matters in which the 
government occupies the position of a contractor or employer of labor 
it is bound by the same rules which are binding upon individuals, so 
that when the goyernment contracted to pay $5 for a working day, 
and its représentative exacted ten hours' work, there arose an implied 
obligation to pay extra for the additional two hours of labor. The 
auditing department of the government has made a décision in a simi- 
lar case to the effect that the eight-hour labor law of 1892 should be 
read into the contract, and that the quartermaster could not legally 
exact or permit more than eight hours work in a calendar day, and 
therefore laborers who worked ten hours per day in obédience to the 
requirements of the ofïicers in charge of the work are to be considered 
as having voluntarily given the extra hours of work to the govern- 
ment, and, being mère volunteers, such laborers cannot recover com- 
pensation for the additional hours ; and in support of this contention 
the case of Hawkins v. U. S., 96 U. S. 689, 24 L. Ed. 607, is relied 
upon. But when the facts of that case are considered it does not 
establish any rule which can be fairly applied to the case in hand. In 
the Hawkins Case ;there was a contract for fumishing stone for a gov- 
ernment building, in which it was specified that no altération of the 
contract should be made without the approval of the secretary of 
the treasury, and without any change in or modification of the contract 
the agents of the government in charge of the building required the 
contractor to furnish stone of a différent quality, and more expensive, 
than the spécifications called for ; and the décision of the suprême 
court was to the efïect that the contract fîxed the price which the gov- 
ernment promised to pay, and the kind of material which the con- 
tractor was obligated to furnish, and, as the contract was not changed 
by compétent, authority, he might hâve stood upon his right to deliver 
or tender material according to the spécifications, and recover the 
contract price therefor, but he could not hold the government obli- 
gated to pay a higher rate than the contract price for material de- 
manded by unauthorized agents. The peculiar circumstances which 
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distinguish this case from the Hawkins Case are that the officers in 
charge of the work upon which the plaintiff was employée! représentée! 
the government of the United States, and constituted the highest au- 
thority to which the plaintiff could appeal while the contract was in 
force. They had power to discharge him for disobedience, and, by 
the terms of the contract, if he was discharged al! wages previously 
eamed by him were forfeited. He was in a situation where he had to 
obey his superiors or suffer conséquences which would hâve been 
severe, and any assumption that he voluntarily donated labor in excess 
of what his contract obligated him to perform is necessarily fa!se. 
There are other décisions of the suprême court of the United States 
which apply the more reasonable rule that the government in its busi- 
ness transactions is bound to deal fairly, and that, where the facts of a 
transaction to which the government is a party would raise an implied 
obligation in a similar transaction between private individuals, the gov- 
ernment becomes obligated the same as an individua!. Clark v. U. S., 
6 Wall. 543, 547, 18 L. Ed. 916 ; U. S. v. Smith, 94 U. S. 214-219, 24 
L. Ed. 115; U. S. V. Mueller, 113 U. S. 153-157, 5 Sup. Ct. 380, 28 
L. Ed. 946. And upon thèse authorities I hold that the plaintiff is 
entitled to extra compensation, to be computed at the rate of $5 for 
eight hours of labor for the aggregate number of additiona! hours in 
excess of eight hours per day which he was required to work when 
there was no spécial emergency. 

In his pétition the plaintiff allèges that by virtue of a custom hav- 
ing the force of law the rate of compensation for labor in excess of 
eight hours per day should be one and one-half times the contract 
rate, and double the contract rate for work donc on Sundays and holi- 
days, but there is an entire failure of proof as to the existence of any 
such customi. 

The plaintiff is not entitled to wages for the time intervening be- 
tween the completion of the buildings upon which he was employed 
and his return to Seattle. The contract does not specify that he 
sbould continue to receive wages during the time required for his re- 
turn to Seattle after completing his work, and there is no implied con- 
tract to pay him for such time, because he was not then in the service 
of the government, nor under orders, but was entirely free to engage 
in other empfoyment at Nome or elsewhere, and could hâve postponed 
his return to Seattle indefinitely. 

For the reasons stated, the motion of the district attorney for a 
judgmeiit of nonsuit is denied. 
116 F.— 34 
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In re BHÀLS. 

(District Court, D. Indlana. June 17, 1902.) 

No. 160. 

1. QABNISHMBNT— DUTT OP GARîfISHBE TO DISOLOSB EXEMPTIONS. 

Where garnlshment proceedings are In their nature es parte, the de- 
fendant havlng been seryed only by publication, and having no actual 
notice of the suit, and thé gamishee haS knowledge that the property 
or crédits In hls hands are exempt, It Is his duty to Interpose such dé- 
fense; otherwlse a judgment rendered agalnst hlm, or his payment of 
the money Into court, wlll not discharge hls liablllty to the défendant. 

2. BANKBUPTOY— JËFFBCT OF ADJUDICATIOH— DiSCHABGB OF JUDGMBNT AGAINST 

OaRNISHSjS 

tfrider Bankr. Act 1898, § 67f, an adjudication In bankruptcy, whether 
in Toluntary or Involuntary proceedings, renders rold a judgment against 
a gamishee rendered In an action brought agalnst the bankrupt within 
four moïiths prier to the fillng of the pétition, and when he was In- 
Bolvént, ànd discharges the gamishee from Uabllity thereon, and such 
judgment must thereafter be treated as a nulllty whenever drawn In 
question, whether dlrectly or collaterally. 

In Bankruptcy. On pétition for review of an order of the référée. 

ZoUars, Worden & ZoUars, for Pçnnsylvania Co. 
K. C. Larwill and Guy Colerick, for bankrupt. 

BAKER, District Judge. A pétition was fîled by Thomas C. Beals, 
a bankrupt, to procure an order from the court enjoining and restrain- 
ing the Pennsylvania Company from paying into the court of Jarvis 
Blume, a justice of the peace of Cook county, 111., the sum of $45.06 
on a gamishee judgment, and also requiring said company to pay into 
thç bankruptcy court the sum of $65.20, owing by the said company 
to the bankrupt for wages. The référée to whom this matter was 
referred hiêard the same, and granted ah injunction as prayed, and 
ordered the Pennsylvania Company to pay into the bankruptcy court 
the sum of $65.20, Seing the amount of wages owing by it to the bank- 
rupt. Thë order so made by the référée is brought hère by the Penn^ 
sylvania Company for rëview. The Pennsylvania Company has set 
out in its answer the reasons why said order ought not to hâve been 
made, and it ihsists that the référée erred in holding that the facts set 
out in the answer were insufRcient to bar the bankrupt's prayer for an 
injunction aiid other relief. Thé answer allèges that prior to the filing 
of his pétition to be adjudged a voluntary bankrupt the said Beals was 
indebted to one William J. Barr in the sum of $56 on an account for 
groceries; that Barr assigned said account to one William Shaw, a 
résident of Illinois, for a valuable considération ; that before the com- 
mencement of the proceedings in' bankruptcy said Shaw instituted an 
action in attachment and gamishment according to the laws of 
Illinois before one Jarvis Blume, a justice of the peace of Cook county, 
m., said cause being entitled "William J. Barr, for the Use of William 
Shaw, against Thomas C. Beals and the respondent the Pennsylvania 

f 1. See Garnlshment, vol. 24, Cent. Dlg. S 440. 
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Company," said company being made a garnishee défendant ; that the 
plaintiff in said action was named in the manner and form required by 
the statutes and practice of the state of Illinois to enable an assignée 
to maintain an action upon an assigned account or daim ; that imme- 
diately upon the filing of the papers in said cause, and before the 
filing of the pétition in bankruptcy, a summons was issued directing 
a constable having authority in such matters to serve the same on 
said Beals, and to take into the possession of said constable any 
moneys, crédits, and other personal property of said Beals that might 
be found in said Cook county, 111., and also commanding him to sum- 
mon the Pennsylvania Company to answer as to any money which it 
might owe to said bankrupt, or as to any property of said bankrupt 
which it might hâve in its possession ; that before the commencement 
of the proceedings in bankruptcy said writ was served upon the 
Pennsylvania Company, and was returned as to the said Beals "Not 
found".; that thereupon the justice of the peace, as required by the 
statutes of the state of Illinois, immediately prepared a notice, and 
caused the same to be posted up at three différent places in the neigh- 
borhood of the oiifice of said justice, directed to the défendant, Thomas 
C. Beals, and stating therein the fact that an attachment had been 
issued at the instance of William Shaw, the amount claimed to be due, 
and the time and place of trial, said place of trial being fixed in said 
notice as the office of the said justice of the peace, and the time for 
trial being fixed therein on May 14, 1902 ; said notice also stated that, 
unless said Beals should appear at the time and place fixed for trial, 
judgment would be entered by default, and the property and crédits of 
said Beals attached would be ordered sold or paid into court for the 
satisfaction of said claim, — ^which notice was delivered to a duly au- 
thorized constable, who posted three copies of the same at three public 
places in the neighborhood of the office of said justice more than 10 
days prior to May 14, 1902 ; that prior to May 14, 1902, the constable 
returned to said justice said notice, with an indorsement thereon 
stating the time when and places where he had posted said notices; 
that in obédience to said summons and notice served upon it the Penn- 
sylvania Company made answer to said justice of the peace that it was 
indebted to said bankrupt in the sum of $65.20; that on May 14, 1902, 
said Beals not appearing, but making default, judgment was rendered 
against him in favor of said Shaw in the sum of $45.06, including costs, 
and thereupon judgment was rendered against the Pennsylvania Com-. 
pany for said sum of $45.06, and it was ordered and directed by said 
judgment to pay the same into the court of said justice of the peace ; 
that said judgments by said justice of the peace were duly and legally 
rendered, and are in full force and efïect. The pétition of the bank- 
rupt to which the above answer was filed shows that he was a rési- 
dent householder of this state at the time of the commencement of 
said proceedings in attachment and garnishment, and that the money 
garnished in the hands of the Pennsylvania Company was for wages 
due him as an employé of that company, and that the entire property 
owned by him, including said wages, was less than $600 in value. 
The answer does not deny thèse facts, and hence they must be takcn 
as true. 
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As a gênerai rule, the garnishee occupies merely the position of a 
disiriterested stakeholder between the plaintiff and the défendant, and 
is Only required to see that a regular and valid judgment is rendered 
charging Mm as garnishee, and is not bound to interpose for the de- 
fendant a défense to the merits. Good faith and fair dealing, however, 
require that the garnishee, in making his answer of disclosure, should 
State everyfact within his knowledge which may aid the court in de- 
termining whether the garnishee should be required to pay the money 
into court for the use of the plâintifï. In most jurisdictions, in ac- 
cordance with this principle, it is declared to be the duty of the 
garnishee to set up in his answer the exemption rights of the défend- 
ant, if he is aware of them. Such was the duty of the Pennsylvania 
Company whën garnished in a court of the state of Illinois, as adjudged 
by the suprême court of that state in Railroad Co. v. Ragland, 84 111. 
375. The Pennsylvania Company did not perform the duty so im- 
posed upon it by the law of the state of Illinois. It failed to set up 
the bankrupt's right to claim his wages as exempt under the laws 
both of Indiana and of Illinois. If this claim had been set up by the 
Pennsylvania Company in its answer of disclosure, it is hardly likely 
that it would hâve been denied by the justice of the peace. If, how- 
ever, the justice of the peace had decided against the right of exemp- 
tion when thus set up, in my opinion the Pennsylvania Company 
would hâve performed its full duty to the bankrupt, and would not 
hâve been required to prosecute his claim to exemption further. In 
this case the proceedings in the court of the justice of the peace were 
ex parte, and the notice to the défendant, if valid for any purpose, 
was of such a character as not likely tb come to the knowledge of the 
défendant, as it did not in fact come to his knowledge until after judg- 
ment had been rendered against him. "It lias generally been held 
that, if the proceedings are in their nature ex parte, — that is, when 
the défendant is not served with notice of the gamishment proceed- 
ings, or when such notice is given to him only by publication, — and the 
garnishee is aware of the fact that the property or crédits in his hands 
are exempt, it then becomes his duty to disclose such fact, and inter- 
pose the defehdant's exemption rights ; otherwise the payment by him 
into court, or of a judgment charging him as garnishee, will not relieve 
him from subséquent liability to the défendant." This is the doctrine 
of the courts in most of the states of the Union, including the states 
of Indiana ànd Illinois. See 14 Am. & Eng. Enc. Law (2d Ed.) 855, 
and cases cited in note 6. For this reason the facts set up in the 
answer of thé Pennsylvania Company fail to show a judgment against 
it which relieves it from its liability to pay the wages due to the bank- 
rupt to the trustée in bankruptcy when appointed. 

There is another reason why, in my opinion, the Pennsylvania Com- 
pany cannot successfully avail itself of the proceedings and judgment 
in the court of the justice of the peace in Cook county, 111., as a dé- 
fense to the pétition of the bankrupt. The bankrupt was insolvent on 
and before May 14, 1902, when the judgment invoked by the Pennsyl- 
vania Company was rendered. On May 21, 1902, the said Thomas C. 
Beals was duly adjudged a bankrupt by this court. The bankruptcy 
act (section 67, cl. "f") explicitly déclares: "That ail levies, judg- 
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ments, attachments or otlier liens obtained through légal proceedings 
against a person who is insolvent at the time within four months prior 
to the filing of a pétition in bankruptcy against him, shall be deemed 
null and void in case he is adjudged a bankrupt, and the property 
afifected by the levy, judgment, attachment, or other lien shall be 
deemed wholly discharged and released from the same." This pro- 
vision, although in terms applying to a pétition filed against a bank- 
rupt, has been held to embrace voluntary as well as involuntary péti- 
tions in bankruptcy. The adjudication of bankruptcy proceeds in 
rem, and ail persons interested in the res are regarded as parties to the 
bankruptcy proceedings. Thèse parties include not only the bankrupt 
and tn.istee, but also ail the creditors of the bankrupt. As the decree 
opérâtes in rem, from the moment of adjudication the bankrupt's 
estate is in custodia legis and under the jurisdiction of the bankruptcy 
court. Carter v. Hobbs (D. C.) 92 Fed. 594. The moment that 
Thomas C. Beals was adjudged a bankrupt, the statute operated ex 
proprio vigore to nullify and render void the judgment set up in the 
answer of the Pennsylvania Company, and to wholly release and dis- 
charge the debt due the bankrupt from such judgment. On what prin- 
ciple can this court hold the judgment to be of any force and efifect in 
the face of a valid statute which déclares such a judgment to be a 
nullity? The adjudication under this statute wipes out the judgment 
of the justice as eflfectually as though it never existed, and releases 
and discharges the debt due the bankrupt from the garnishee judgment 
as completely and efïectually as would a formai release executed by 
the judgment plaintiff. In obédience to the positive mandate of the 
statute, the court must deem the attachment null and void, and the 
wages due the bankrupt wholly released and discharged from the 
same. It is too firmly settled to be open to doubt that, if a garnishee 
pays over money on a void judgment, he must bear the loss. He will 
" not be heard to say that he paid it in obédience to a valid judgment 
after notice and knowledge that the judgment has been rendered null 
and void by opération of law. The adjudication having rendered the 
judgment against the bankrupt and the Pennsylvania Company null 
and void, it must be treated as a nullity whenever and wherever drawn 
in question, either in a direct or in a collatéral proceeding. Hère the 
judgment is drawn in question collaterally, and its nullity results from 
the subséquent adjudication by this court of Thomas C. Beals as a 
bankrupt. The statute déclares that such shall be the eflfect of the 
adjudication on the judgment of the justice of the peace. The argu- 
ment ab inconvenienti is without force. The judgment having been 
rendered null and void by the adjudication, if the plaintifï in that judg- 
ment should procure the justice of the peace to issue an exécution 
against the Pennsylvania Company, the plaintifï, the justice, and the 
constable to whom the writ was delivered would be wrongdoers, and, 
if the property of the company vvere seized on such exécution, they 
would be liable to an action as trespassers. The law imposes on every 
person the duty of protecting himself against the tortious acts of third 
persons, and the duty to do so, in légal contemplation, casts no 
wrongful burden upon him. As the property of the bankrupt is in the 
custody of the court, it is the duty of the court to protect it until its 
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final disposition. It îs a matter of no concern to the Pennsylvania 
Compà'nj^ what disposition of it shall ultimately be made by the court. 
The. Pèhiisylvania Company has not challenged the jurisdiction of 
the court tp order it to pày the money due the bankrupt into court, 
except on the ground that the garnishee judgment is valid and binding 
uppn it; and, the court being of opinion that that judgment has been 
annuUed, it follows that the order of the référée should be afifîrmed. 
The court expresses no opinion on the question whether a summary 
order could properly hâve been made requiring the Pennsylvania Com- 
pany to pày the money intp the bankruptcy court if the autliority of 
the court to make such an order had been properly and seasonably 
presented. No such question was presented by the answer, and there- 
fore, without considering that question, the order of the référée is 
afïirmed. 



OLARKE V. EUREKA COUNTY BANK (STEINMETZ et al., Interveners). 

(Circuit Court, D. Nevada. June 30, 1902.) 

No. 728. 

1. Intervenbbs— Résidence— Amount of Interests. 

Where the circuit court has jurisdiction over the parties plaintiff and 
défendant in an action by reason of the dlversity of their cltizenship, and 
the amount in controversy, the résidence of petitioners in intervention 
and aniount of their interests are immaterial. 

2. Same— Estâtes op Dbcbdbnts—Sbttlement— Judgment— Collatéral At- 

TACK. 

Where by the Judgment of a probate court it is determined that an 
estate is fully settled, and fhe administratrix is discharged, creditors 
whose daims were allowed, but liot paid, because the estate was in- 
solvent, eannot intervene in an action thereafter brought by the ad- 
ministratrix in her own right to recover property formerly belonging to' 
the deceased, and claimed as her individual property, for the purpose of 
having such property adjudged to belong to the estate, and to hâve it 
appropriated to the payment of their claims. 
8. Same— Action at Law— Equitable Rights. 

In ah action at law in the circuit court interveners eannot be admltted 
for the purpose of setting up équitable rights. 

Objections to Pétition for Intervention. 

This action was brought by the plaintiff agalnst the défendant to recover 
the value of 1,000 shares of the capital stoclt of the Rocco-Homestake Mining 
Company, on deposit with the bank of défendant, of which she claims to be 
the owner, and which the bank refused to deliver to her upon demand there- 
for. Xhe amount claimed Is $15,000. Petitioners herein ask leave to Inter- 
vene in this action. In their pétition it is alleged that "they hâve an in- 
terest in the matter in litigation in above-entitled cause, and an Interest 
agalnst both of the parties to sald cause"; that they are creditors of the 
estate of R. M. Clarke, deceased; that their claims were duly allowed by 
the administratrix (Ida K. Clarke, plaintiff herein) of said estate, and 
approved by the district Judge, acting as the Judge in probate over the ad- 
ministration of said estate, which claims hâve never been pald; that the 
plaintiff herein is the wldow of R. M. Clarke, deceased, who died intestate 
February 11, ItîOO; that plaintiff was on March 18, 1900, appolnted admin- 
istratrix of sald estate; that said estate was regularly administered upon, 

1 1. See Courts, Vol. 13, Cent. Dig. $ 859. 
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and that on September 7, 1901, the account of thp admlnistratrlx of sald 
estate was accepted, settled, approved, and allowed by the court; "that satd 
admlnistratrlx, Ida K. Olarke, was duly and flnally dlscharged from her 
administration of said estate on the 7th day of September, A. D. 1901; 
• • • that sald B. M. Clarke, deceased, was durlng hls llfetime the owner 
of an undivided one-twelfth Interest In the Homestake mine, situate In Whlte 
Rne county, Nevada, referred to In defendant's answer, and of sald 1,000 
shares of the Rocco-Homestake Mining Company' s stock, referred to in 
plalntiff's complaint"; that sald one-twelfth Interest in sald mine and the 1,000 
shares of Rocco-Homestake stock refer to one and the same interest; "that 
sald one-twelfth Interest in the aforesaid mine and 1,000 shares of said stock 
Is now, and at ail tlmes since his death bas been, the property of sald estate 
of Robert M. Clarke, deceased"; that said estate was rendered Insolvent by 
reason of said admlnistratrlx wrongfuliy withholding the one-twelfth un- 
divided interest of sald Clarke in said mine and the said 1,000 shares of the 
Rocco-Homestake stock from the assets of said estate; that the proceeds re- 
suWng from said interest and shares of stock rightfully belong to the estate 
of R. M. Clarke, deceased; and pray this court to allow them to intervene la 
thls proceeding by this pétition, and that on the final hearing of this cause 
"plaintiff recover from said défendant whatever may be found due from 
défendant to plaintiff; and that said sum so recovered be adjudged to be 
the property of the estate of sald R. M. Olarke, deceased, and that interveners 
be paid, out of said sum recovered, the amounts of their respective claims." 
Attached to said pétition is an cxhiblt of the individual claims against the 
estate of R. M. Clarke, deceased, amounting in the aggregate to the sum of 
about $2,000; also an exhiblt showlng the final account of the administratrix 
to hâve been allowed and settled by the district court of Ormsby county, 
Nev. To this pétition plaintiff bas filed several objections: (1) That the pé- 
tition for intervention fails to state facts sufficlent to authorize this court to 
take jurisdlctlon of the persons of petitioners, or either of them, or of the 
subject-matter of their claims; (2) that the pétition fails to show dlversity 
of citlzenshlp between plaintiff and petitioners, or éither of them; (8) that 
the pétition shôws aflannatively that the respective claims of said petitioners 
are net sufficlent in amonnt to bring the same wlthin the Jurisdlctlon of thls 
court; (4) that the pétition aflrmatively show^s that petitioners bave no joint 
interest or ciaim against plaintiff, and hâve no right to joln in a pétition 
for intervention herein; (5) that the pétition shows on Its face that the al- 
leged demands of petitioners are of an équitable nature, and "cannot properly 
be injected into an action at law"; (6) that the pétition for intervention af- 
firmatlvely shows that petitioners, and each of them, hâve no cause of action 
against plaintiff herein because their alleged claims are "res adjudicata" 
between petitioners and plaintiff and the estate of R. M. Olarke, deceased, 
respectively; (7) that the proceedlngs had in the district court in the settle- 
rr\ent of the estate of R. M. Olarke, deceased, constltute a final judgment 
upon the merlts of the claims of the petitioners, whlch cannot be coUaterally 
attacked; (8) that the remedy of petitioners, if any they ever had, was by 
application to the state court to hâve the property herein Involved included 
in and adminlstered upon as a part of- sald estate; (9) that the complaint Is 
founded upon a tort commltted by the Eurêka County Bank, and, damages 
are clalmed by plaintiff for such tort; "as légal and équitable demands 
cannot be joined in this court, petitioners can hâve no standing in thls action;" 
(10) that it is not shown that petitioners, or either of them, became creditors 
of R. M. Clarke before he transferred the stock in question to plaintiff, and 
are not in a position to attack the validlty of the same in thls court. 

Alfred Chartz and N. Soderberg, for plaintiff. 
Oscar J. Smith and A. E. Cheney, for defendanu 
James G. Sweeney, for petitioners. 

HAWLEY, District Judge (orally). This court has jurîsdîctîon 
over the parties plaintiff and défendant in this action by reason of the 
diversity of their citizenship and the amount in cOntroversy. The 
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resideii<;e of the petitîoners and the amount of their interests are 
thereforè ihamaterial. The objections 2 and 3 are without merit. 

Whethçt petitioners can jointly unité in an application to inter- 
vene in relation to their separate daims against the estate of R. M. 
Clarke, deceased, is certainly doubtful (Rhoades v. Pennsylvania Co. 
[C. C] 93 Fed. 533); but this objection could bè easily obviated 
by an améridïnent, and the question will not be discussed. 

There ai;e other matters oinjuch greater importance presented by 
the objections, which reach themerits, and cannot be overlooked, 
viz., wbether petitioners can maintaih their right of intervention 
in this action without first bringing suit in the state Court to annul 
the settlèment of the esta;ïè of R. M. Clarke, deceased, and to set 
aside the discharge of Mrs. Clarke as the administratrix thereof . 
That is a matter over which this court has no jurisdiction. Unless 
that decree of the state court is set aside, petitioners are not in a 
situation to intervene. The decree of the state court is final, and it 
certainly cannot be collaterally attacked in the action before this 
court. The conclusive character of such settlements necessarily flows 
from thie judiciâl nature of the proceedings. The doctrine of res ju- 
dicata is applicable. It would be unreasonable, and contrary to ju- 
diciâl principles, to hâve another court allow matters to be again 
questioned "which a court of compétent jurisdiction has once de- 
cided." This court could not, therefore, grant the relief petitioners 
ask for upon the présent condition of the pleadings by investigating 
the facts as to whether the interest in the Rocco-Homestake claim 
belonged to the es.tate of R; M. Clarke, and, if so, whether it was 
wrongfuUy, illegally, or fraudulently withheld by the administratrix 
from the legitimate assets of thé estate. 

The settlèment of estâtes is provided for by statute. It is the prov- 
ince of the court invested with probate powers to pass upon final 
accounts and détermine judiciàlly what àssets the executor or admin- 
jstrator is chàt-geable with and to what crédits he is entitled; and 
it necessarily results from this àuthority that the décision of any ques- 
tion upon which there was an issue between the parties becomes an 
adjudication thereof, which cannot be impeached except in a direct 
proceeding, by â;^èal, or for fraud. 2 Woerner, Adm'n, § 502. It 
is unnecfssary.ito quote autlibrities upon this subject. It is suffi- 
cient simply to refer to the provision of the statute of Nevada, which 
déclares that "the settlèment of an account and the'allowance thereof 
by the court Shall be conclusive against ^11 persons in any way in- 
terested in the estate, savirig, however, to ail persons laboring under 
any légal disability their rights.to proceed against the executor or ad- 
ministrator" within a specified time. Cutting's Comp. Ann. L,aws 
Nev. § 2977. The gênerai averment that petitioners "hâve an in- 
terest in the matter in litigation in above-entitled cause, and an in- 
terest against both of the parties^ to said cause," is, of itself, a mère 
conclusion of law. Whether they hâve such an interest in the litiga- 
tion must be d|ete)i;mined from the facts stated in their pétition. To 
erititlè petitioners' to intervene, they miïst hâve such an interest in 
the matter in Ùtigation that they, would, either gain or lose by the 
direct légal opération and efïect of tbe judgment which might be 



JOHNSTON V. FAIRMONT MILLS. 537 

rendered in the suit betweeii the original parties. The interest must 
be that created by a claim to the demand, or some part thereof, in 
the action or suit, or a claim to or lien upon the property, or some 
part thereof, which is the subject of litigation. Section 3693, Cut- 
ting's Comp. Ann. Laws Nev. ; Harlan v. Mining Co., 10 Nev. 92; 
Lombard Inv. Co. v. Seaboard Mfg. Co. (C. C.) 74 Fed. 325 ; Smith 
V. Gale, 144 U. S. 509, 518, 12 Sup. Ct. 674, 36 L. Ed. 521 ; 17 Am. 
& Eng. Enc. Law, 181, and authorities there cited. A judgmcnt 
in favor of the plaintifï in the action in her individual name against 
the Eurêka County Bank would not place petitioners in a position 
either to "gain or lose by the direct légal opération and efïect of 
the judgment which might be rendered in the action between the 
original parties." It is apparent that a judgment therein in favor 
of the bank would not hâve any such an efïect. Petitioners, under 
their pleadings, hâve no lien upon the property, and no interest therein 
which, under the provisions of the statute, entitles them to intervene. 
Where there is no statement of any fact which entitles petitioners 
to intervene, the pétition must be taken the same as a complaint 
which fails to state facts sufïicient to constitute a cause of action, and 
an objection to its sufifîciency may be taken at any time. It is proper 
to add that the petitioners seek to set up équitable rights in an action 
at law, which cannot be done in this court. This principle is too well 
settled to require citation of authorities. 

The objections, as noted herein, are sustained. If petitioners de- 
sire to amend their pleadings, leave will be given to do so. 



JOHNSTON V. FAIRMONT MILLS et al. 
(Circuit Court, D. Soutli Carolina. August 2, 1902.) 

1. Sales— CoNTRACT— Confirmation. 

Where plaintlff offered, through a broker, to sell to défendant certain 
cotton on specifled terms, and défendant, In a letter to tlie brolier, ac- 
cepted tbe offer, "subject to" plaintiff's "confirmation," and it was the 
custom, in mailing purchases through a brolser, to require confirmation 
of the principal, the contract was not complète until so confirmed, and, 
when canceled by défendant before It was so confirmed, no action eould 
be maintained thereon. 

3. Same— Waiver of Confirmation — Calling for Secuhitt. 

Where plaintiff's ofCer, through a broker, to sell to défendant certain 
cotton, was aecepted subject to plaintiff's confirmation, and before con- 
firmation there were rumors of plaintiff's insolvency, whereupon de- 
fendant insisted that plaintiff should give security, such insistence was 
not a waiver of the requirement that he confirm the contract. 

At Law. 

C. P. Sanders and Simpson & Bomar, for plaintifif. 
Nicholls & Jones, for défendants. 

SIMONTON, Circuit Judge. This is an action at law, brought 
by A. S. Johnston, a citizen and résident of the state of Mississippi, 
against the Fairmont Mills, a corporation of the state of South Caro- 
lina. The Fairmont Mills is in the hands of L. Guy Harris, duly ap- 
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pointed Its receivçr; and the receiver, a citizen and résident of the 
State of Soiith Carolina, is also made a party défendant. The cause 
has been subraitted to the court to be tried without a jury. The com- 
plaint allèges the existence of contracts entered into between plaintiff 
and défendant on or about the loth and I5th days of October, 1900, 
under which plaintiffj contracted to sell and deliver to the Fairmont 
Mills 500 ^bales of cotton, 100 of said baies to be delivered during each 
of the mohths of February, March, April, May, and June, 1901, to be 
paid for as follows: For the cotton: delivered during the months of 
February, March, and April, 1901, at the rate of 10^ cents per pound, 
for the rest of the cotton at the rate of loj^ cents per pound. That 
thereafter the price of cotton declined rapidly, and on or about the 
27th Octotîer, 1900, the Fairmont Mills notified plaintiff that it had 
canceled the contracts, and would not accept, receive, or pay for the 
same. That plaintiff has always been ready to carry out his part of 
the contract, and has only been prevented from so doing by this action 
on the part of the défendant. That, owing to the décline in the price 
of cotton, plaintiff has been prevented from placing the cotton at the 
prices agreed upon, and that he has been damaged by this action on 
the part of the défendant in the sum of $4,687.50, and the complaint 
prays judgment therefor. The, défense amounts to a gênerai déniai 
of the existence of any such contracts. 

Thèse are the facts as developed in the testimony: The transaction 
occurred througb the agency of C. P. Matthews. Mr. Matthews is a 
cotton broker, residing in Spartanburg, S. C, doing business in 
the Carolinas, chiefly with cotton mills. On loth October, 1900, Mr. 
Harris, président of the Fairmont Mills, made an offer to him, as such 
broker, to buy cotton, 100 baies for each of the months of February, 
March, and April, at 10^ cents. He communicated the offer by tele- 
gram to the plaintiff at Meridian, Miss., and received by telegram the 
same day authority to accept the offer of 300 baies "at 10^, shipments 
named. He communicated by téléphone to Mr. Harris the receipt of 
thi's authority, and On the riext day (iith October) wrote to Mr. 
Harris, as follows: 

"I beg to conflrm sale to yen of 800 B/0, to you at 10%, landed Moores, 
So. Oa., for a/C of A. S. Johnston, Meridian, Mississippi. The cotton to be 
half each St. and good Mid., to be shlpped 100 B/C each in February, March, 
and April, wts. guarantied wlthln three pounds. Please conflrm sale and 
oblige." 

"Yours truly, C. P. Matthews." 

It does not appear, except by this letter, that Mr. Harris knew who 
would furnish the cotton. On receipt of this letter Mr. Harris replies : 

"I hâve your letter of this date (llth Oct.) confirming sale to us of SCO 
B/0, landed at Moores, So. Ca. The cotton to be half each St. and good 
Mld., and 100 baies delivered each month of Pebmary, March, and April next, 
wts. guarantied wlthln three pounds; and hereby accept ofCer of same, sub- 
ject to A. S. Johnston's confirmation. 

"ïours truly, W. J. Harris, Presdt." 

On isth October, 1900, Mr. Harris made another offer to C. P. 
Matthews for the purchase of 200 baies of cotton at 10^, deliverable 
100 baies each in months of May and June, 1901. This was communi- 
cated also to A. S. Johnston at Meridian, Miss., by wire, and Johnston, 
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by wire, answered, "Confirm sale loo baies each May and June, St. 
Mid. to good Mid., lo^." On its receipt Matthews notified Harris, 
and on the next day he wrote a letter, identical in terms, except as to 
namber of baies and the price, with his former letter. To this Harris 
replies, using the same terms as his reply to the former letter, varying 
only as to the number of baies and the price, and ending, as in his 
former letter, "Sold to us by A. S. Johnston, Meridian, Miss., and sub- 
ject to his confirmation." The usage of the mills is always to require 
confirmation by the principal of contracts made through the broker, 
and this confirmation is made to the purchaser direct ; sent either by 
mail or through the broker. In the présent instance Matthews re- 
quested Johnston to confirm direct to Harris. After the I5th, and be- 
tween that day and the 25th, October, unpleasant rumors were in cir- 
culation as to the solvency of Johnston, whereupon Mr. Harris, on 
25th October, demanded from Matthews security for the performance 
of thèse contracts by Johnston. Matthews wired this demand to 
Johnston, who replied, referring to C. W. Robinson and John Kenyon. 
Matthews telegraphed to thèse gentlemen to confirm this, but got no 
reply. On 27th October, Matthews not furnishing the security de- 
manded, Harris canceled the contracts. On 29th October, 1900, 
Matthews inclosed to Harris letter of Johnston confirming the con- 
tract of loth October, except that the place of delivery was stated to 
be Spartanburg, S. C, instead of Moores, as stated by Matthews. On 
or about ist November, 1900, Johnston went to Spartanburg, and in 
Company with Messrs. Boziman, his attorney, and Mr. Cairn, of Missis- 
sippi, ofifered Mr. Cairn as his surety for delivery of the cotton as 
per contracts. Mr. Harris made no objection to the character and 
sufficiency of the security, but refused to accept it, as the contracts 
were canceled. Mr. Matthews says that in this transaction he acted 
merely as agent of each party in making "the sale, and assumed no 
responsibility. 

The question in this case is, was there a binding contract between 
thèse parties? The answer will dépend upon the force and efïect 
given to the conclusion of Mr. Harris' letters to Mr. Matthews, the 
broker, — "subject to confirmation of A. S. Johnston." Matthews, 
after telegraphing Johnston of the oflfer of Harris, wires reply in 
short télégraphie terms to accept the oflfer. As presented to him, it 
was for the purchase of a certain number of baies of cotton, deliver- 
able 100 baies per month, strict to good middling, at a certain price. 
That he assents to. Matthews, translating this, sets out the proposed 
contract in détail, one hundred baies per month, one-half strict and 
one-half good middling, deliverable at Moores, S. C, weights guar- 
antied within three pounds ; that is, three pounds per baie. This he 
communicates to Mr. Harris. Harris replies in the terms of Mat- 
thews' letter, accepting them, but adding the words above quoted, or 
words to that efïect. What did he mean ? Was this confirmation by 
Johnston to be an act in the future, upon the doing of which the con- 
tract would be complète?^ It was an act to be done in the future, 
Matthews communicating'what Johnston would do. Harris accepts, 
provided Johnston will confirm what Matthews says. Matthews rec- 
ognizes the propriety of this, for, as he says, they did not know him. 
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He al$o reCognîzes the usage in such cases ; the mills àlways requiring 
it. And so he writes to Johnston, askihg that he confirm direct to 
Harris ; and when he gets a letter from Johnston, purporting to be a 
confirmation, returns it for correction, by adding important words. 
Nor is this: unreasonable. The broker had no responsibility. The 
only évidence of his authority was a telegram in his own possession. 
They were dealing in an article (cotton) of fluctuating value. Harris 
was buying for the use of his mill, and had to be made certain of his 
supply. He wanted, and the usage justilîed him in wanting, the signa- 
ture of the principal, so as to bind him beyond peradventure. It is 
suggested that this was only asked as a matter of record. If he simply 
wanted the name, so as to record on his books that he had purchased 
from Johnston, he already had that fact, and could hâve so entered it. 
The addition of thèse words by Harris to the oflFer made by Matthews 
then meant something. We cannot ignore them. At thé least they 
seemed to change the terms of the proposai. "The acceptance of a 
proposai must be upon the identical terms of the proposai. The minds 
of the parties must meet on the same subject-matter in the same sensé. 
And. Am. Law, p. 718, quoting Estes v. Furlong, 59 111. 300; Hot 
Springs Co. v. Harrison, 93 Va. 569, 25 S. E. 888; Hazard v. Insur- 
ance Co., I Sumn. 218, Fed. Cas. No. 6,282; Manufacturing Co. v. 
Hurd (C. C.) 18 Fed. 673. "Unless an ofïer is accepted on the terms 
on which it is made, it imposes no obligation." Tilley v. Chicago, 103 
U. S. 155, 26 L. Ed. 374. So, until such confirmation by Johnston 
was received by Harris, the contract was not complète. Was this 
demand for confirmation waived. As has been seen, very shortly 
after the transactions above statèd it was rumored that Johnston had 
failed, and doubts were entertained respecting his ability to perform 
the contracts. Thereupoti. Mr. Harris notified the broker, Mr. Mat- 
thews, that he would require security from Johnston, and gave him 
until 29th October to do this. No security having been furnished, 
Harris canceled the contract. Was this imposition of a new condition 
a récognition of an existing contract, and so a waiver of the fact that 
Johnston should confîrm the contract ? It is évident that if Mr. Harris 
had considered the contract complète he could not hâve imposed a 
new condition, oné not inserted in the contract. His requirement of 
security showed that in his opinion the matter was still in fîeri, and 
subject to his control. The fact, then, of his insistence on security 
showed that he had not waived his demand for confirmation by Johns- 
ton, and still considered the matter open. This being the case, he was 
àt liberty to withdraw. Johnston's confirmation of the contracts did 
not come to him until after they were canceled. And the profïer of 
the security demanded came later than this. For thèse reasons the 
following findings of fact and conclusions of law are reached: 

Findings of Fact. 

d) The plaintîfï is a citizen and résident of the state of Mississippi, 
and the défendant corporation, the Fairmont Mills, and L. Guy Har- 
ris, receiver, are citizens and résidents of the state of South Carolina. 
(2) C. P. Matthews is a cotton broker at Spartanburg, S. C, doing 
business in the Carolinas. (3) On loth October, 1900, negotiations 
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were entered into between W. J. Harris, président of Fairmont Mills, 
and C. P. Matthews, for the purchase of 300 baies of cotton strict to 
good middling at io}i cents per pound, deliverable 100 baies each in 
the months of February, March, and April, 1901, at Moores, S. C. ; 
and on I5th October, 1900, other negotiations were entered into be- 
tween the same parties for the purchase of 200 baies of cotton at io}i 
cents per pound, deliverable 100 baies each in the months of May and 
June, 1901, at Moores, S. C. (4) Thèse negotiations culminated in 
a written oflfer on the part of Matthews, acting for A. S. Johnston, the 
plaintiff, for the delivery of the above-mentioned baies of cotton at the 
priées and terms and place specifîed, one-half of each delivery to be 
good and one-half strict middling, with the term added, "weights 
guarantied not to lose more than three pounds per baie." (5) Pend- 
ing thèse negotiations telegrams had been passed between Matthews 
and Johnston, in which the outlines of the proposition were stated. 
The ofifer of Matthews gave the oflfer in détail, and for the first time. 
(6) The detailed oflfer of Matthews was accepted by Harris, subject to 
confirmation by Johnston. This is the usage of the trade in Spartan- 
burg by the mills in purchasing cotton for future deli-very. (7) The 
confirmation by Johnston not having been received, on 27th October, 
1900, Mr. Harris, président of Fairmont Mills, canceled the transaction. 

Conclusion of Law. 
The contract between plaintiff and défendant, never having been 
completed, was not binding, and the verdict must be for défendants. 



A. BADEK & 00. v. UNITED STATES. 
(Circuit Court, S. D. New Yorlî. June 27, 1902.) 

1. CnSTOMB DUTIKS— FiNDINGS OF BOARD OF GENERAL ApPRAISERS. 

Tlie board of gênerai appraisers was establislied to détermine con- 
troverted questions of fact arlsing in the administration of the customs 
laws, and Its décision on such questions should not be ovemiled unless 
clearly against the weight of évidence. 

2. Same — Classification— Jewblry. 

Findings of the board of gênerai appraisers that hat pins, hair pins, 
breast pins, bucliles, and other similar ornaments adapted for Personal 
adornment, and composed of base métal, in imitation of precious metals 
and otherwise, some being set with Imitation precious stones, were "ar- 
ticles commonly known as jewelry," and as such dutiable under para- 
graph 434 of the tariff act of 18&7, afflrmed. 
8. Same— MiLLiNERY Tkimmings. 

Blacli hat ornaments, composed of métal and black glass, made to 
resemble jet, are not articles commonly known as jewelry, and included 
in paragraph 434 of the tariff act of 1807, but are millinery trimmings, 
dutiable either under paragraph 112, as manufactures of glass, or under 
paragraph 193, as articles made wholly or in part of métal, not specially 
provided for, depending upon whether or not the glass is the component 
material of chief value. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

T 1. See Customs Duties, vol. 15, Cent. Dig. § 205. 
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W. Wickham Smith, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

COXE, Circuit Judge. The importations in question were as- 
oessed for duty under paragraph 434 of the act of 1897, which is as fol- 
lows : 

"Articles commonly known as jewelry, and parts thereof, finlshed or un- 
flnlshed, not specially proTlded for In thls act, including precious stones 
set, pearls set or strung, and cameos In frames, sixty per centum ad valorem." 

The importers insist that the importations should hâve been classi- 
fied either uhder paragraph 112 or paragraph 193 of the same act 
which provide for an ad valorem duty of 45 per centum. Paragraph 
112 relates tO "ail glass or manufactures of glass or paste, or of which 
glass or paste is the component niaterial of chief value." Paragraph 
193 relates td "articles or wares not specially provided for in this act, 
composed wholly or in part of iron, steel, lead, copper, nickel, pewter, 
zinc, gold, silver, platinum, aluminum or other métal, and whether 
partly or wholly manufactured." The imported articles are very care- 
fully described in the opinion of the board. They consist generally of 
hat pins, hair iwns, breast pints, buckles and other similar ornaments 
adapted for personal adornment and composed of base métal in imita- 
tion of precious metals, and otherwise ; some of them being set with 
imitation precious stones and others with black glass made to re- 
semble jet. The board finds as matter of fact that the goods in ques- 
tion belong to a class of articles made and sold by manufacturera of 
jewelry or jewelers, and that they were "commonly known as jewelry" 
in the United States on July 24, 1897, and prior thereto. As to a large 
number of the importations this finding seems to be justified by the 
proof and the court is unable to find sufficient reason for disturbing it. 
There is a marked différence of opinion among the witnesses as to 
whether or not the majority of the importations were commonly 
known as jewelry. The évidence ofïered to establish the affirmative 
of this proposition is sufficient to 'sustain the finding referred to. The 
board of gênerai appraisers was established to détermine such contro- 
versies and its décision should not be overruled unless clearly against 
the weight of évidence. 

The court is unable, however, to find sufficient proof to sustain the 
finding of the board as to the so-called "black goods" which appear 
to be described in the paragraphs numbered 9 and 10 of the décision. 
The testimony as to thèse goods seems to be practically undisputed 
that they are not jewelry and were not commonly known as jewelry. 
George W. Mindil, a witness called for the government, after testifying 
that he was familiar with the importations in question, says : 

"With the exception of the black goods hère, which are undoubtedly 
mllHnery trlmmlngs, the rest are cheap jewelry, mock jewelry. • • ♦ 
They are Imitations of the regular solid goods set with artlflclal stones In 
Imitation of the flner goods. I would exempt from that the plaln steel 
buckle without any ornamentatlon whatever. * • • Black hat ornaments 
composed of métal and black glass. Imitation jet, are not, accordlng to my 
understandlDg of the term, articles of jewelry." 

The counsel who represented the government before the board 
seems to hâve been impres'sed with the idea that the "black goods" 
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could not be successfully classed among the articles known as Jewelry, 
for he asked the witness William Stone who was called for the gov- 
ernment the following question: "Will you please examine ail thèse 
exhibits but the black one, and tell us, if you know, what class of 
merchandise they belong to ?" The witness replied : "I should say 
they are millinery ornaments." In short, Mr. Stone was of the opin- 
ion that none of the articles could be classed as jewelry, and as to the 
"black goods" the case was so clear against the government's conten- 
tion that the counsel representing the collector did not deem it prudent 
even to ask the question. The next witness called for the government 
was Henry Corn, who testified as foUows: "Question. I call your 
attention to thèse black articles in imitation of jet ; are you familiar 
with thèse ? Answer. No, sir, we don't handle any of them ; mère 
millinery ornaments." Henry W. Mayer, another government wit- 
ness, was asked his opinion of the importation excepting the "black 
goods." Even Mr. Bigney, who was the most positive witness called 
by the government, hesitated when confronted with the "black goods," 
and was only able to include them in the class commonly known as 
jewelry because of their similarity to other articles which he regarded 
as jewelry. In fact, the court has searched the record in vain for any 
compétent testimony sustaining the collector's classification in this 
particular. 

As this cause was submitted without briefs or index of the testimony 
and with only two of the exhibits forwarded with the record, it is not 
an easy task without further data to formulate a judgment which ac- 
curately states the conclusion of the court. It is thought, however, 
that counsel will hâve no difficulty in agreeing upon an order reversing 
the décision of the board as to the "black goods" and afErming it as to 
the other importations. 



THE DAUNTLESS. 
(District Court, B. D. Pennsylvanla. June 20, 1902.) 

1. Collision— Stbam Vessels Meeting— Breor in Changing Course. 

A tug with two bargea lashed to her starboard side was passlng down 
tlie Delaware river about the mlddle of the channel when she met a 
ferryboat, which was coming up near the western side. It was eariy 
in the morning, but the vessels saw each other when half a mile apart, 
and each showed to the other her green light. They were on courses 
which would hâve taken them past each other in safety, but when 
some 200 yards apart they exchanged signais to pass starboard and star- 
board, and the tug starboarded her helm, to glve still more room, but 
the ferryboat, through some error, ehanged her course to starboard di- 
rectly across that of the tug, and a collision resulted, her port bow strlli- 
ing the starboard bows of both bargea, and injurlng them, so that both 
sank with their cargoes. Held, that the ferryboat was solely in fault 
for the collision. 

2. Same— Défenses. 

In a suit to recover the value of the cargo of a barge, sunk In collision 
whlle in tow, against the vessel through whose fault the collision oc- 
curred, It is no défense to such vessel that the tug was négligent in per- 
mitting her tow to sink af ter the collision. 



544 116 FHDBRAL HEPORTBB. 

In Admiralty. Suit for collision. 

ïîoràee L. Cheyney, for libelant. 
Henry R. Edmonds, for respondent. 

J. B. McPHERSON, District Judge. The libelant sues to recover 
the value of a cargo of cOal upon the barge Nellie, which was lost in 
a collision with the ferryboat Dauntless in the Delaware river about 
daybreak on October 17, 1899. The testimony estabUshes the foUow- 
ing facts : The barges Nellie and McNeill were being towed by the 
tug Joséphine Lincoln down the Delaware river from Port Richmond 
to some point on the Schuylkill river. The Nellie, having on board 
the libelant's coal, was made fast to the starboard side of the tug, and 
the McNeill, having on board a cargo of crushed stone, was lashed to 
the starboard side of the NeUie. The barges extended about 60 feet 
ahead of the tug, and the stern of the tug was about 5 feet aft of the 
barges. The tide was ebb, and the morning a little misty, but not 
enough to prevent lights from being visible at least a half mile, and 
probably a gôod deal further. Both vessels were carrying the proper 
lights. The pilot and another nian were at the wheel of the Dauntless, 
and a lookout was stationed at her bow. The master of the tug was at 
her wheel, but there was no lookout either on the tug or upon the 
barges. In my opinion, however, none was necessary. Each vessel 
saw the other in ample time, and the collision was not due to the ab- 
sence or the négligence of a lookout. As the tug and tow were pro- 
ceeding down the river about mid-channel, the green and the bright 
lights of the Dauntless, which was coming up the river on the western 
side of the channel, were seen about half a mile away. The vessels 
kept their respective courses until they were about 200 yards apart. 
Each was then showing her green light to the other, and their courses 
would hâve carried them past each other in safety. As a proper pré- 
caution, however, the Lincoln blew a signal of two blasts, indicating 
that she would pass on the ferryboat's starboard side, and put her 
wheel to starboard, in order to throw her head still further to the port, 
or eastward, side of the river. The Dauntless accepted the signal, 
and replied with two blasts, but for some unexplained reason (possibly, 
as has been suggested, because the wrong order was given, or because 
the right order was disobeyed by the man at the wheel), instead of 
keeping her course, or moving further away from , the tug, she sud- 
denly sheered to starboard, contrary to the signais that had been ex- 
changed, and; directly across the course of the tug. By this time the 
vessels were not far apart, and a collision was inévitable. Both vessels 
blèw danger signais, and their engines were put fuU speed astern. In 
spite of thèse efforts, the Dauntless continued to starboard, and her 
port bow struck the McNeill on the starboard bow close to the stem, 
crushing through it, and striking the starboard bow of the NeUie. 
The McNeill sank at once, but the tug was able to run the Nellie on 
the bank of the river, which seems at this point to be steep. After- 
wards, but how long afterwards does not appear, the ibarge slipped ofif 
the bank into deep water, and with its cargo became a total loss. 

Upon the foregoing facts, there can be no doubt of the ferryboat's 
fault. There is some évidence that might, if believed, incline the 
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court towards a différent conclusion, but the testîmony offered by the 
respondent, taken as a whole, is so confused and contradictory that I 
place little reliance upon it. Indeed, the admitted fact that it was the 
port bow of the Dauntless that struck the starboard bow of each barge 
discrédits the respondent's account so much that it might safely be 
discarded altogether. 

The respondent suggests, further, that the tug was négligent in 
abandoning the barge originally, and also in the subséquent search. 
This might be relevant if the libelant were suing the tug, but I am un- 
able to see how it can avail the ferryboat as a défense against a loss 
of cargo that was certainly caused, in part, at least, by her own fault. 

A decree may be entered in favor of the libelant. 



MULLER V. KELLY. 

(Circuit Court, E. D. Pennsylvania. June 13, 1902.) 

No. 21. 

1. Attohnkts— Validitt op Contbact for Contingent Fbe. 

A contract by an attorney for a contingent fee, -w-here It la not 
champertous, and the costs are to be paid, and are paid, by the client, 
is valld, both under the Pennsylvania décisions and those of the fédéral 
courts. 

2. Samb. 

Where a contract to pay an attorney a contingent fee for hia services 
In a suit is valid under the law, and no claim is made that such a 
contract was obtalned by unfalr means, It is blndlng as to the propor- 
tion of the recovery agreed to be paid. 
8. CoNTHACTs— Grodnds fok Avoidancb— Inabilitt to Read Enolish. 

A contract cannot be avoided by a party on the grouud that be could 
not read English, and did not understand it vrhen he signed it, where 
he is a man of ordinary intelligence, and no claim is made that It was 
obtalned by the other party by unfalr means. 

At Law. On motion for new triai 

Edward F. Hoflfman, for plaintifif. 
D. W. Dougherty, fpr défendant. 

J. B. McPHERSON, District Judge. It is not important to décide 
the question whether the validity of the contract in question for a con- 
tingent fee should be determined by the Pennsylvania décisions or by 
the décisions of the fédéral courts. Admittedly, the suprême court 
of Pennsylvania bas sustained such contracts (Chester Co. v. Barber, 
97 Pa. 455; Perry v. Dicken, 105 Pa. 83, 51 Am. Rep. 181); but for 
the purposes of this motion I shall assume that the contract is to be 
tested by the décisions of the suprême court of the United States. 
Thus tried, also, it seems to me to be sustained by Wylie v. Coxe, 15 
How. 415, 14 L. Ed. 753; Wright v. Tebbitts, 91 U. S. 252, 23 L. Ed. 
320 ; Stanton v. Embry, 93 U. S. 548, 23 L. Ed. 983 ; McPherson v. 
Cox, 96 U. S. 404, 24 L. Ed. 746; and Taylor v. Bemiss, iio U. S. 42, 

Ifl. See Attorney and Client, vol. 5, Cent. Dig. § 351; Oharaperty and 
Maintenance, vol. 9, Cent. Dig. §§ 24, 25. 

116 F.— 35 
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3^feii{*.' Gi:"J&I, 728' L. Ed. €4.1: Thesè cases are ail recogftized in Bail 
V. Œïàl^lîi l©tU. S. 80, lôiSiap. Ct. 554, 40 I>. Ed. 622,jdeCidçd in 
1896; âriâ, altliough it is drgued that they hâve been practically over- 
rùled'By'Peck V. Heurich, 167 U. S. 624, 17 Slip. Ct. 927, 42 L. Ed. 
302, decided the next year, I am unable to absent to that view. The 
contract in Peck v. Heurich was champertous. The plaintiff had 
ta'keh â':€S0nveyatîce of certain lands in -Érust to sue for their recovery, 
and, îf iièteô'vëfred, to sell thtim, retaining one-third of the proceeds 
for hîS sferWees/and agreeingito pay ail the costs and expenseS of the 
litigatiofll-'iThe présent conti^ct has no sùch provision for the pay- 
ment c^'éOStSand expenses,,nor hàd the contracts in the fédéral cases 
cited. The défendant paid for the writ when it was issued ; but this is 
the universal custom in this county, and the amount vyas afterwards 
repaid. Ail other expansés were paid out of the plaintifif's share of 
the fund. I think, therefore, that Peck v. Heurich is plainly distin- 
guishable, and that the péndîHg motion ttiust be decided against the 
plaintiff on thfi authority of the earlier décisions of the suprême court. 
The subject of champerty and contingent fées is discussed in a valuable 
note to be found in Thallhimer v. Brinckerhofï (N. Y.) 15 Am. Dec, 
at page 316, whefè many caseis are quoted. ■< 

Câmpjlaint î^ alsô rriàde beciau'se the court didnot submit to the jury 
the qi^estiôn wheithcr or nolthe amount ôf the fee, 50 per cent., was 
reasonable, and permit them to make such allowance as in their opin- 
ion the services were worth. This position, I think, is based upon an 
errpnèotis: cdàcëjltion df the «eontract. If a contract for a contingent 
feé is 'vâ)id af ajl, it must be Valid for àll pf its ternis, including the pro- 
portion agreed upon by the parties. Where the coiitraçt is attacked 
for oppression or unf air advantage, the amount of the. fee may then 
be oïie of the cirçumstances to be considefed by the jury in deciding 
whèther the «^phtrâct shall be stricken down or shall stand. But 
where, as inthe èase now befdre the court, there is not a partîcle of 
évidence to show that the défendant tobk advantage of the plaintiff in 
any way, or obtained the contrapt by threat or persuasion, — in other 
words, where the contract to pay cannot be, successfully attacked.^I 
see no ground upon which the questipri, how much would ordinarily 
be reasonable compensation ? could be sent to a jury. This would be, 
in eflfect, toqetthe contract aside altogether; for the court could do 
no mor«, if ,the;i)e,had been no express agreement between the parties 
at ail. , ;' ■: .'■,,/•,,: ..' ' ■ 

. It is also said-that the plaintiff was not acquainted with the contents 
of the p3.per,,bçç?.use it is writtenin English, and was not explained 
to him, while he is a Swiss, and unable to speak or read the English 
language. This is based ûpon a Sentence or two in his testimony 
which refers to a différent paper, the receipt for his share of the money, 
aç is perfeçtly plain from the context. But, even if it be true that the 
contents of thé power of ^ttomey, which contains the agreement for 
the fee, werç not made known to him when it was presented for his sig- 
nature, it was his duty to insistthat it should be read and explained 
before he signed it. He does not assert that his signature was ob- 
tained by either threats or improper persuasion or falsehood; and 
consequently, as has been many times decided, being a man of ordinary 
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intelligence, in possession of his sensés, he was bound to take ordinary 
care of his own interest, and such care required him to refrain frpm 
signing a paper uniess he knew its contents : Burrill v. Bank, 92 Pa. 
134, 37 Am. Rep. 669. If he voluntarily signed the power of attorney 
without knowing what it contained, he must take the conséquences, 
uniess he was tricked or wheedled or coerced, and of this there is no 
évidence. 
The motion for a new trial is refused. 



In re MAOKÈLLAR 

(District Court, M. D. Pennsylvanla. June 25, 1902.) 

No. 82, 

1. Bankkcptct— Crbditors' MEETisras— Choosing Tbdstee. 

Under Bankr. Act 1898, § 56a, which provldes that "credltors shall pass 
upon matters submitted to them at tlieir meetings by a majority vote 
In number and amount of claims of ail creditors whose claims hâve been 
allowed and are présent," claims of creditors who are not présent are 
not to be considered in choosing a trustée, although the claims hâve been 
allowed. 

a. SaMB— POWBE OF RbFEEEE TO APPOINT TRUSTEE. 

Banlir. Act 184)8, § 44, confers no power upon the court to appoint a 
trustée, except In cases where the creditors fail to appoint. A référée 
bas no authorlty to appoint merely because he dlsapproves the appolnt- 
ment made by creditors, but in such case another meeting of creditors 
must be ealled to malie the appolntment. 

In Bankruptcy. On exceptions to report of référée. 

W. H. Goodwin, for excepting creditors. 
D. A. Fell, for respondent. 

ARCHBALD, District Judge. On the ground that it required the 
vote of a majority in number and amount of the creditors présent, 
which vote should also be a like majority of ail whose claims had been 
allowed, the référée held that there had been no élection for trustée 
at the creditors' meeting ealled for that purpose. This interpréta- 
tion of the law is clearly wrong. The bankrupt act provides (section 
56a) that "creditors shall pass upon matters submitted to them at 
their meetings by a majority voté in number and amount of claims 
of ail creditors whose claims hâve been allowed and are présent." 
It is difïîcult to see how so plain a provision can be misunderstood. 
To hâve his vote effective a creditor must be présent, and his claim 
must hâve been allowed, and a majority in number and amount of 
those who are so qualified is to control. There is nothing whatever 
to sustain the position that those who are not présent are to be taken 
into considération. This question has been recently passed upon by 
the court of appeals of the Second circuit in Re Henschel, 7 Am. 
Bankr. R. 662, I13 Fed. 443, where it is declared by Wallace, J., 
that it is the purpose of the act to vest the power of action in the 
creditors who are présent, and not allow the proceedings to be de» 
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layed by thé absence of those who do not take sufficient interest to 
ptÉrïkipaté. ^ 

Sut the t-ëferee bas further certiiied that, even if mistaken in this 
construction of the law, he would not approve of the sélection made 
at the meetiftg, on the groand that Mr. Orr, the person selected, 
is a partner in the real estate and loan business of Mr. Reynolds, 
one of the attorneys who represented the claims by which he was 
chosen, and so was not such a disinterested person as expérience has 
convinced him should be appointed. Without stopping to détermine 
whether a business association such as thus existed justified the réf- 
érée in withholding his approval, it is very clear that the course which 
he took on the strength of it cannot be sustained. Assuming that 
there had been no choice by the creditors, he proceeded to appoint a 
trustée of his ôwn sélection. For this I fînd no warrant in the law. 
The right of a référée to disapprove or veto the choice made by 
the creditors is quite différent from the right to himself name. The 
act expressly vests in the creditors the right to say who shall repre- 
sent them in administering the bankrupt's estate (section 44), and it 
is only when they make no choice that the court or référée is au- 
thorized to do so for them (Id<) ; that is to say, where there has been 
no action on "thfi part of creditors, the duty de volves upon the court 
of supplying it. It is not authorized to intervene, however, simply 
because thç choice is one which cannot be approved. An unworthy 
choice is npt i:lie same as no choice ^t ail, the creditors, by actually 
acting, having iiidicated their intention to avail themselyes of the priv- 
ilège given them by the law, which is not exhausted by a single exer- 
cise of it. The section which we are considering gives them the right 
to meet and appçint a trustée whenever and so often as there is a 
vacancy ; and this occurs, as is pointed out in Re Lewensohn, 3 Am. 
Bankr. R. 299, 98 Fed. 576, when they hâve chosen some one whom 
the référée déclines to approve. It therefore became the duty of the 
référée, not to name a trustée, as he did, but to call another meeting 
ôf the creditors, and let them do so. 

■ The action of the référée in appointing the trustée is set aside, and 
à spécial meeting of creditors for the pûrpose of selecting a trustée 
is ordered. 



PRBEMAN V. AMBEIOAN SDRETY CO. OF NEW YORK et al 

(Circuit Court, N. D. lowa, Oedar Ràplds Division. June 14, 1902.) 

Fédéral Oobb*&— District of Suit. 

To .luthorlze a fédéral court to entertaln an action brought against a 
number o£ défendants, wliere the jurlsdlction Is dépendent on the di- 
i yerslty ofeltlzenshig, ând the plaintlit îs a nonresldent, ail the defend- 
\ ants lùust te résidents of the district lu whleh the suit Is brought 
SiME— JûBisriioTiON— SuiTs AGAINST BdbBtt Companibs. 

Seétion 5 of Act Gong. Aug. 13, 1^4, which provides that surety com- 
panles ''dolng business under the provisions of this act" may be sued 
"In respect therepf" in any fédéral court having jurlsdlction of the ac- 
tion in the district whçre the bond Ht undertaklng was made or guar- 
antied, applies only to actions on obligations given under the laws of the 
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United States upon which the act authorizes such companies to be ac- 
cepted as suretles. 
8. Samb— Résidence of Corporation. 

A corporation cannot be a citizen or résident o£ any state otlier than 
the one iinder -whose laws it is incorporated for the purposes a£ the juris- 
diction of a fédéral court. 

At Law. On demurrer to pétition. 

Preston, Grimm & Moffit, for plaintifif. 

Crissman, Trewin & Holbrook, for American Surety Co. 

SHIRAS, District Judge. From tlie averments of the pétition 
filed in this case it appears that the plaintifï is a citizen and résident 
of the State of Illinois; the American Surety Company is a corpora- 
tion created under the laws of the state of New York, but authorized 
to transact business in the state of lowa, having an office for that 
purpose in the city of Cedar Rapids, in this judicial district ; and 
the défendants E. C. Stearns and others are citizens of New York. 
As a ground of action it is alleged in the pétition that in April, 1898, 
the firm of E. C. Stearns & Co. instituted an action at law against 
the présent plaintifif, Fred D. Freeman, in the district court of Grugdy 
county, lowa, to recover the sum of $1,270 alleged to be due from 
him, and in aid of the action procured the issuance of a writ of at- 
tachment, which was levied upon certain realty owned by said Free- 
man. To secure the issuance of the writ it was required, under the 
provisions of the statutes of lowa, that a bond, known as an "attach- 
ment bond," should be furnished, conditioned for the payment to the 
défendant in that suit of ail damages he might sustain by reason of 
the wrongful suing out of the writ of attachment ; and such bond was 
given, the American Surety Company being the surety thereon. 
Upon the trial of the case in the district court of Grundy county 
judgment went in favor of défendant, and thereupon the défendant 
therein brought this action in this court upon the attachment bond 
to recover damages, making the American Surety Company and the 
persons forming the firm of E. S. Stearns & Co. défendants to the 
action. To this pétition a demurrer is interposed, the first ground 
of which présents the question of the jurisdiction of this court. The 
cause of action is not one arising under the constitution or laws of 
the United States, and the right of a fédéral court to take cognizance 
of the action is based upon the diversity of citizenship between the 
parties plaintifif and défendant, it being averred that the plaintifï is a 
citizen of the state of Illinois, and the défendants are citizens of the 
state of New York, and it is not shown or averred that either the 
plaintifï or the défendants are résidents in the Northern district of 
lowa. By the provisions of the first section of the amendatory act 
of August 13, 1888 (25 Stat. 433), it is declared that, "where juris- 
diction is founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only in the district of the 
résidence of either the plaintifï or the défendant." In support of the 

^ 3. Citizenship of corporations for purpose of fédéral jurisdiction, see note 
to Bailway Co. v. Newcom, 6 C. 0. A. 174. 
See Courts, vol. 13, Cent. Dig. §§ 814, 860. 
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J!itrisidiotion=îOf, this co«r.t it ,is suggested that the American Surety 
Company, having an office for the transaction of business at Cedar 
Rapids, which is within this district, and in view of the provisions 
of thp'siCjt.Qf tortgréss â^proved August ïj, 1894 (28 Stat. 279), can 
be deefned to be a résident oî this district; thus meeting the re- 
quirements of section i of the act of 1888. Granting for the moinent 
that résidence within the district might be assumed with respect to 
the surety company, this would nçt. confer jurisdiction upon this 
court, for.the reasonthat the other^ défendants a,re not sliown to, be 
résidents of the district. In the case of Smith v. Lyon, 133 U. S. 
315, 10 Slip. fît. 303, 33 L. Ed. 635, it was held that, to maintain the 
territorial ; junsdiction bfa federaï court under the act pf 1888 in 
cases wher« tiie fédéral cognizance waS based upon the diversity of 
citizenship, and in which there were more than one party plaintiff, 
it must be: shown that ail resided within the district in which jurisdic- 
tion was irivofeed. Of necessity, the same rule must apply when the 
jurisdictidii is based upon the * place of résidence of the défendants. 
If there are- more thaii one: défendant, ail must réside within the 
district wherein the suit is broughti; and tberefore, if it were true 
thjt the -surety company was suable in this district, that would not 
enable the court to, take. jurisdiction over the other défendants, nor of 
the suit as a; whole. But ia ïit true that the American Surety Company 
is>a résident of this district ? It is contended that under the provisions 
of section ,5 of the act of congress- àpproved August 13, 1894, which 
déclares ;'ithat;!anystirety company doing business under the pro- 
visions of this , act may bestied in respect thereof in any court of the 
United StaWSi which bas now or hereafter may hâve jurisdiction of ac- 
tionë or SUits upon such récognizance, stipulation, bond, or undertak- 
ing, in; the district in which such récognizance, stipulation, bond, or un- 
diertaking rwas made or guarianteed, or in the district in which the prin- 
cipal ofHceéf such company is located." This secticwi must be read 
in connection with the o1:hei3 provisions of the act, and especially with 
those contaiqed in the first: section thereof, which provides that when- 
sver any rècogmizance, stipulation, bond, or undertaking conditioned 
for the perfornianGe of any duty is by the laws of the United States 
required to té given, certain surety companies can be accepted as 
sureties on; fsùch undertakings, and it is with respect to companies 
whose liabiiify is providéd for in this section that the provisions of 
section 5 are; applicable.' Actions based on bonds providéd for in 
this act of cohgress wxiuld be cases arising under the laws of the 
United States, and jurisdiction would not dépend upon diversity of 
citizenship. The bond sued on in this case is not one coming within 
the provisions of the fiirst section of the act of 1894, and therefore 
jurisdiction over the surety company in this case cannot be predicated 
upon the provisions of section 5 of that act. The bond sued on was 
given in the state court, and under the provisions of the Code of lowa, 
and the spécial jurisdiction created by the act of congress of 1894, 
has no application theretoi 

It is further suggested that by reason of the fact that the surety 
company has an office for the transaction of business in the city 
of Cedar Rapids it may, therefore,^ be Jield to be a résident of this 
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district, although it is a corporation created under the laws of thc 
State of New York. In Ex parte Schollenberger, 96 U. S. 369, 24 
L. Ed. 853, it is said: 

"A corporation cannot change Its résidence or Its citizenship. It can hâve 
its légal home only at the place where it is located by or under the authority 
of its charter; but it may, by its agents, trausact business any where, unless 
prohibited by its charter, or excluded by local laws." 

In Insurance Co. v. Francis, 11 Wall. 210, 20 h. Ed. yy, it is ruled: 
"A corporation can hâve no légal existence outside the sovereignty by which 
it was created. Its place of résidence is there, and can be nowhere else. Un- 
like a natural person, it eannot change its domicile at wlU; and, although It 
may be permltted to transact business where its charter does not operate, It 
cannot, on that accoimt, acqulre résidence there." 

In Railroad Coi v. Koontz, 104 U. S. 5, 26 L. Ed. 643, it is held : 

"By doing business away from thelr légal résidence they do not change their 
citizenship, but simply extend the field of their opérations. They réside at 
home, but do business abroad." 

In view of thèse rulings it cannot be.héld that the surety company 
is a résident of this district, and the case, therefore, is one in which 
neither the plaintiff nor the défendants are résidents of this district, 
and the court cannot, therefore, compel the défendants, or either 
of them, to submit to its jurisdiction. 

Upon the ground of want of jurisdiction the demurrer must be 
sustained, and the case be dismissed, without préjudice to the rights 
of plaintif! to bring the suit in any other court having jurisdiction. 



MILLEE v. LE MARS NAT. BANK et al. 
(Circuit Court, N. D. lowa, W. D. June 23, 1902.) 

1. Removal of Causes— Cases Arising undbb Laws op United States— 

Parties to Pétition. 

Where removal of a cause is sought on the ground that the contre versy 
is one arising under the constitution or laws of the United States, ail the 
défendants must join in the application for removal. 

2. 8ame— PoKMAL Parties— Suit against Bahk and Receiver. 

In a suit against a national bank and its receiver, to establish a pre- 
ferred claim against the bank, on the ground of trust arising out of a 
transaction which took place prior to the receivership, the bank Is not 
merely a nominal party to the record, but is in fact the principal party 
défendant, and its présence cannot be disregarded in proceedlngs for re- 
moval. 

Suit brought in the district court of Plymouth county, lowa, and 
thence removed into this court on pétition of Thomas M. Thornton, 
receiver. On motion to remand. 

McDuffie & Keenan and J. S. Lothrop, for complainant. 
Milchrist & Scott, for défendant Thornton, 

SHIRAS, District Judge. The question now before the court for 
considération is that of jurisdiction, and it arises upon the following 
facts: On or about April 17, 1901, the Le Mars National Bank, 
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engagedin business at Le Mars, lowa, becoming insolvent, was put 
in charge bf Thomas, M. "Jhornton, a receiver appointed by the comp- 
troller of the currency'. On January 27, 1962, the présent suit in 
equity was. brought in the district court of Plymouth county, lowa, 
by the çoniplainant, Elanj Miller, against the bank and the receiver ; 
it being averred in the pétition that in March, 1901, one J. H. Carlton 
had sent a draft on the First National Bank of Chicago, 111., for . 
$2,664.83, to the Le Mars National Bank, with written instructions 
as follows: "Please fînd herein àraft for $2,664.83, to be paid to 
Ë. Miller on dçlivery of deed of warranty, with ail needfui covenants, 
for north:;j4 of section 5," etc., — it being further charged that the 
bank AvriSn^fully collected the amount of draft, and, instead of pay- 
ing over the same to the complainant when he became entitled 
thereto^ thç; bank mingled the: sâme with its own funds, and closed 
its doors without accounting therefor, — and a decree was asked de- 
claring the amount due complainant to be a preferred claim and lien 
upon the assets of the bank in the hands of the receiver. In due 
time the receiver filed a pétition for the removal of the case into 
this court, the bank not joining therein, and the order of removal 
was madg.' Upon the face pf the record, it is shown that when the 
suit was brought in the state court, and ever since, the complainant, 
Elam Miller, and the receiver, Thomas M. Thornton, were and are 
citizens of the state of lowa. 

The first question that arises upon this condition of the record is 
whether the case could be rjghtf uUy removed on the pétition of one 
of the défendants only. It being the fact that the complainant and 
the receiver are both citizens of the state of lowa, and that the bank 
was organized and carried on business in lowa, the right of removal 
cannot be rested upon the diversity of citizenship, nor upon the 
ground of a sepârable controversy èxisting between the complainant 
and the receiver, for they are citizens of the same state. The juris- 
dictionupot^, removal to this court must therefore be rested upon 
the claim that the suit is one arising under the laws of the United 
States, andi with respect to such cases, it is settled that ail of the 
défendants, if there be piore than one, must join in the pétition for 
removal. Thys, in Railroad Co. v., Martin, 178 U. S- 245, 20 Sup. 
Ct. 854, 44: L.: Ed. 1055, in which the; action was brought in the state 
court against the railway company, and aiso against Clark and oth- 
efs, who were reeeivers of the Union Pacific Company, and the re- 
ceiverssoughtto'remûve the case to the fédéral court, it was said 
by the suprême court: 

"Assumlng that, as to the reeeivers, the case may be said to hâve arisen 
under the Conatltution and làws of the United States, the question is whether 
it was necessary for the Ùtiicaga, Bock Island & Pacifie Eailroad Company, 
défendant, to join in the application of itfi codefendants, the reeeivers of the 
Union Pacific Railway Company, to etfect a removal to the circuit court. 
* * * There was no sepârable controversy hère. The case presented a joint 
cause of action against ail the défendants, and, indeed, the rernoval was ap- 
plled for on the ground that the suit arose under the constitution and laws 
of the United States. It therefore came within the first clause of the section 
quotedj and, if the sattie rule goveriis pïoceedings under that clause that ob- 
tains in respect of the second clause, thèjudgment of the suprême court ot 
Kansas must be afflrmed. , And, in view of the language of the statute, we 
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think the proper conclusion Is that ail the défendants must Join In the appli- 
cation under either clause." 

In Gableman v. Railway Co., 179 U. S. 335, 21 Sup. Ct. 171, 45 
L. Ed. 220, the facts were that Edward O. Hopkins had been ap- 
pointed receiver, by the United States circuit court for the Southern 
district of Illinois, of the railway company, and, after he had taken 
charge of the affairs of the company, Gableman received injuries 
at a Crossing in the state of Indiana, and brought suit to recover 
therefore against the railway company and the receiver in the state 
court, and the latter petitioned for a removal of the case on the 
ground that it arose under the laws of the United States, and it was 
held by the suprême court that "it has also been determined that 
when the application rests upon that ground, and there is more than 
one défendant, ail the défendants must join. Railroad Co. v. Martin, 
178 U. S. 24s, 20 Sup. Ct. 854, 44 L. Ed. 1055." Thèse cases are 
décisive of the rule that, in suits wherein a removal is sought on the 
ground that the controversy is one arising under the constitution or 
laws of the United States, ail of the défendants must unité in the 
application for removal. 

But it is suggested that the bank can be treated as a nominal 
party in this case, and that its présence in the suit can be disregarded 
when considering the right of removal. It is settled by the rulings 
of the suprême court in Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 
476, and First Nat. Bank of Bethel v. National Pahquioque Bank, 
14 Wall. 383, 20 E- Ed. 840, that the appointment of a receiver for a 
national bank does not terminate the légal existence of the bank, 
and that, under the provisions of the 57th section of the act creating 
national banks (13 Stat. 99), suits may be brought against the bank, 
in the state courts, to establish claims against it, and, having this 
right to sue the bank, it cannot be held that the bank is merely a 
nominal party upon the record. In fact, the bank is the real and 
principal party to the controversy declared on in the bill herein filed. 
The transactions for which relief is sought took place before the ap- 
pointment of the receiver, and the complainant has the right to seek 
a decree against the bank, and, therefore, in no just sensé can it be 
said that the bank is a nominal party. Speckert v. Bank, 38 C. C. 
A. 682, 98 Fed. 151 ; Bank v. Smith, 19 C. C. A. 42, 72 Fed. 568. 

The conclusion reached is that this court is without jurisdiction 
over the case, and the same must therefore be remanded to the state 
court, the costs of this court to be paid by the receiver. 
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In re SCHENCK. 
■ , (District (Qourt, D. Washington. July 1, 1902.) 

'.: , .No.,2,217. 

1. pISCSàllàB: OF BàNKBCPT— rRAtJDUI,BNT GONVETANCES. 

Whère, on an application by a bankrupt for a dlscharge, It appears 
that \i6 considered a large j portion of hls légal Uabilltles to be unjust, 
that In vjew of bankruptcy he contemplated transferrlng considérable 
property dlrectly to his danghter, but was deterred from dolng so by 
bélng %ariied that such proceeding would probably get hlm Into trouble, 
aiidlihat. he then, by à séries of questionable trades, so manlpulated hls 
propefly that hls chlldren were benefited to the estent of several 
thousaçd douars, at the expense pf hls estate, hls discharge should be 

3. SAMB^èlFTS^ÏllGHTS OF CuBtilTOKS-^LÏMITATIÔN AS TO TïMB. 

Thé rlght of the iqreaitbrs of a banferupt to pursue and reclalm prop- 
erty ticansferred fraudujently by ajf Insolvent debtor as a voluntary glft 
Is not ymlted to such transfers made wlthln four months of the Institu- 
tion of the bankruptcy proceedlngs. 

, Roberts & Leehey, for bankrupt. 
Grajr & Tait, for creditors. ' 

HÀNFORD, District Jiidge. After studying the testimony in this 
case withi patience, I am- unable to escape from the conclusion that 
the bankrupt has deliberately trânsfei*fed his property with an inten- 
tion on his part to either retain it for himself or give his family the 
beneiit of it, in iraud of the rights*of his creditors. From the ex- 
aminationof -the bankruf*, it appèars that his affairs are in a' state 
of coinfu&idnii but upon béing plied with questions he disclosed facts 
whichcan^beiput togetheri and which, when connected, make as plain 
a case of délibérante, intealtîohal : f ratid as could well be made without 
a confession, To begin with, Mrj Schenck beHeves that his légal lia- 
bilities ùpori hofitracts:guailantying the value of mining stock which he 
and another person "sbld are not just debts. Such obligations consti- 
tùte a GOJEifeiëerable part of his liabilities, and that thought had a tend- 
ericy to-ïeiîeve; his conscience, and furnished a motive, in addition to 
the natUrali désire which any personiWho has been possèssed of a for- 
tune hasj-'tt wlsh to savé something from the wreck for the benefit of 
his .family.! I In the next place, besides having ia motive, the testimony 
of his late>associate,'Mri Badon, shows that he had a disposition to 
transfer property, sa as togivé has family the benefit ofit, and deprive 
his creditors of their rights against it. I refer to that part of Mr. Ba- 
con's déposition reciting a conversation showing that Mr. Schenck con- 
templated going into bankruptcy, and that, with that idea in mind, he 
proposed to transfer property directly to his daughter, and was de- 
terred from doing so by being warned that such a proceeding would 
probably get him into trouble. Among the transactions of Mr. 
Schenck shown by his own testimony, I lînd that, within a period of 
less than one year from the date of filing his pétition, he advanced 
$750 to his youngest son, to enable him to go to Alaska, and procure 

If 1. See Bankruptcy, vol. 6, Cent. Dig. § 740. 
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an outfit for engaging în mining opérations in that country, whîch was 
to be fepaid to him if the young man met with success in his venture. 
Although he expected the amount advanced to be a loss if the venture 
proved to be a failure, it was nevertheless a debt legally due to him, 
and it should hâve been listed in his schedule of assets, but was omit- 
ted. In February, 1901, Mr. Schenck held a contract of Snyder & 
Farnsworth, obligating them to pay him $10,000. His son James K. 
Schenck was at that time indebted to him to an amount approximating 
$3,800, and was the owner of four-sixteenths of some mining property 
called the "Crystal Palace," situated in the state of Oregon. No 
work had been done on the Crystal Palace mine for more than a year 
previous to that time ; it was caved in, and in such a dilapidated condi- 
tion that its value was entirely a mâtter of uncertainty. Mr. Sylvester 
A. Work was at that time the owner of three-sixteenths of the Crystal 
Palace. Mr. Schenck traded to Work the Snyder & Farnsworth obli- 
gation for his three-sixteenths of the Crystal Palace mine, but, in- 
stead of making an actual delivery of it, the contract was left in the 
custody of Mr. Schenck's attorney. Then, in April, 1901, while the 
parties named were àll at Sait Lake, Mr. Schenck arranged with 
Work to take James K. Schenck's four-sixteenths of the Crystal 
Palace mine in exchange for the Snyder & Farnsworth contract, 
and he also arranged to realize on the contract by discounting it, 
so that Work received $7,500 in cash, and paid that amount of money 
to Hattie Schenck in lieu of delivering the contract, which he agreed 
to give as considération for the transfer to him of James K.'s four- 
sixteenths of the Crystal Palace mine. Upon receiving the money, 
Hattie Schenck paid to her father $4,300, being the amount which 
James K. owed to him, including $500, which was loaned about the 
same time to enable James K. to go to Alaska, and the balance of 
the money, amounting to over $3,000, shé ret^ined as a gift from 
her brother. Within a few days after the consummation of this trans- 
action, the bankrupt traded the same three-sixteenths of the Crystal 
Palace mine which he obtained in exchange for the Snyder & Farns- 
worth contract to a man named Stephenson, in settlement of a debt 
amounting to about $1,300, The final outcome of ail this circumlocu- 
tion was that the bankrupt parted with property of the nominal value 
of $10,000, and actually worth at least $7,500; he paid a debt of 
$1,300, and collected $3,800 due to him from his son James K. ; Syl- 
vester A. Work gained a ohe-sixteenth interest in the Crystal Palace 
mine; James K. Schenck converted four-sixteenths of the Crystal 
Palace mine, of uncertain value, so that he discharged his indebted- 
ness to his father, and gained $500 in cash, which he needed to en- 
able him to go to Alaska ; Hattie Schenck became the récipient of 
about $3,200, the greater part of which she placed in a safety deposit 
vault in Seattle, and it is supposed to be there still. The transaction 
was certainly crooked, and the creditors of the bankrupt are not pre- 
cluded from attacking it. The right of a trustée to recover money 
or property paid or transferred by insolvent debtors in payment of 
bona fîde debts is limited to cases in which forbidden préférences hâve 
been given within a period of four months preceding the initiation of 
bankruptcy proceedings, and the référée appears to hâve considered 
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thjs transaction as being affected by the same rule; but I do noï 
undgrstand that there is any such limitation barring the right of cred- 
itors tOil^ul-gue and reçlaina property transferred fraudulently by an 
inSôlvçnt debtor as a voluntary gift. 

It: is unnecessary to m;ention ail the 'matters in which the conduct 
of the bankrupt has been criticised by counsel for his creditors, the 
matters which I hâve specified being sufficient grounds for this dé- 
cision. For the reasons above indicated, the application of the bank- 
rupt to be discharged froni his debts will be denied. 



In re CARR et aL 
flSlstrlct Court, E. D. North Oarolina. June 16, 1902.) 

1. Bankecptcy— PiNAi, Settlement of Estâtes— Necessitt of Complète 

RecOkp. , 

The records in a b^nkruptey matter at the tlme of the final closing 
of the ëstate should be 'fuîl and complète, so that any one Interested 
may at :any tlme ascertàln from them the full facts In regard to any 
glyen transaction, wlthout extrlnslc explanation; and untll such a record 
is ruade by the oflacers çhargeable wlth that duty, showlng a compliance 
witii the reqùjrements bf the statute and the rules of court, a final 
settlement will not be ordered. 

2. Same— Balance Sheets And VouchSrs. 

Upon ; fliïal settlement of a bankrupt estate, a clear balance sheet 
should be presented, and proper vouchers should be flled, and the balance 
sho**H by sùèh sheet should correspond wlth that shown by the state- 
ment o4 thé depository, in which, by the statute and rules, ail funds of 
the estate are required to be deposlted. 

t. SAme— Patmbnt of Dividénds-^Ghecks. 

, Oheçks issued by a trustée in payment of dlvidends, if made pay- 
able to attorneys, should designate them as sUch, and they must also, 
in compllâhcé wlth tlie rilles, state the account on which they are drawn, 
tocdnstitùte proper vôtochers 'éorresponding wlth the dlvldend sheet. 
CHecks payable to persona whose. names! do not appear on such sheet, 
whic^ do not show what claims are covered thereby, or the authority 

. . of the ijayee to reeeive tbèpi, will not be approved as proper vouchers. 

4. ' Attornet'b: F^BS. 

The po%er to allow attornèy's fées Is a judicial, not an arbitrary, dis- 
crétion Véfeted in the court. ■ When the fee asked for is exorbitant, even 
whea reGommeilded by thfe référée, no fee will be allowed. 

■In Bankmpt'cyi On, report for fin^l diyidend and settlement. 

PURNELLr, iDistrict Judge. This proceeding in bankruptcy is 
novv preseÀteè~On the third dividend Sheet for final settlement. On 
the final' hèàTirtg it is proper the whole record should be before the 
court, àhd in the tàse ât bar ail deerhed essential has been considered. 
No final &Êttlem'êht can now bé had. In Re Cobb (D. C.) 112 Fed. 
65s, irregularities in thè final Settlement of a bankrupt estate were 
pôinted out, but for reasons therein statéd the estate was settled, and 
tt was thére itttiriilated a strict adhérence to the rules would thereafter 
be expectéd on the part of the ofïîcers of the court. Now the con- 
sidération df final settlëmènts of bankrupt estâtes is forced upon the 

If 4. See Bankruptcy, vol. 6, Cent. Dlg. §§ 874, 897. 
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court by irregularities, which cannot be permitted. Attention is again 
called to the fact that référées, trustées, and depositories are under 
bond. They must regard the rules as prescribed by the suprême court 
in the gênerai orders, and by this court in the district rules, with which 
they are furnished. In Re Eagles, 3 Am. Bankr. R. 733, 99 Fed. 695, 
and Coll. Bankr. 301, this court, at some length, prescribed rules to 
govern in the first meeting of creditors, which it is believed hâve been 
foUowed, and of some benefit to référées, creditors, and attorneys. The 
statute and rules are sufficiently plain to be understood as to subsé- 
quent meetings, including the final meeting, when the estate should be 
closed, as estâtes are settled in probate courts, a clear balance sheet 
prepared, and proper vouchers shown, to be filed. When there is any 
reason to question a claim or account, it should be verified in regular 
form. Référées are not only bonded, but sworn, officers, dealing with 
trust funds, and making a record, which is to be a part of the record 
of the court, not only for the time, but for future years. By the 
dividend sheet now before the court, the référée reports for distribution 
$5SS-30. The report of the depository, the Murchison National Bank, 
shows a balance on deposit of $343.17, — a différence of $212.13. 
Where this amount is the record does not show. The statute and the 
rules require ail the funds belonging to a bankrupt estate to be de- 
posited in the designated depository. Bankr. Act 1898, § 47, subd. 
3 ; Gen. Order 29; Dist. Rule 10. The first dividend sheet (September 
7, 1901) shows amount on deposit $3,025.17; total amount to be paid 
eut, — cost, commissions, and dividends, — $1,579.68; balance on de- 
posit $1,446.19. On September 13, 1901, an order was passed approv- 
ing this dividend sheet, and designating the référée to countersign 
drafts or checks of the trustée (Gen. Order 29; Dist. Rule 10) for the 
amounts set out in the dividend sheets. An examination discloses the 
fact that accounts hâve been grouped and checks drawn, not as speci- 
fied, but to parties not creditors, but said to represent creditors. The 
checks are not payable to thèse parties as attorneys. This was not 
authorized by the order of court. The second dividend sheets were 
approved Octpber 21, 1901, and the référée again designated to 
countersign the checks of the trustée. This shows there was on deposit 
$2,236.47. This is supposed to represent the balance and $668.30 col- 
lected since the first dividend, but there is no report of the trustée 
showing this. This, if correct, would make the total deposited to 
October 21, 1901, $3,694.47. The depository's statement shows a 
total deposited to the date of this report $3,388.84, — a diiiference of 
$305.63. The final dividend sheet was presented for approval June 
2, 1902, when court was in session, and for reasons sufficient the 
former dividend sheets ordered returned, and a statement of account 
asked of the depository, together with checks filed. This dividend 
sheet shows, as before stated, $555.30 on deposit for distribution, but 
the account of the bank shows a balance of only $343.17, — a différence 
of $212.13. Many checks authorized and directed to be drawn do not 
appear, but checks unauthorized do appear to hâve been drawn, 
countersigned, and paid. General order 29 is spécifie, and means what 
it says, and district rule 10 is in accord therewith. General order 29 
provides the checks drawn as contemplated shall state the account for 
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Sybîch thèy are ^drawn. This is not â iiéw rule, but a part of rule 27 
iinHéir iHt aét of 1867, without material change. TheSe rules hâve 
been djëregardéd in the présent case by the trustée, référée, and the 
depositok7. The rules are iriàde for a purpose, which they serve only 
wheri observed- Take, fpr instance, draft bearing date November i, 
IQOI, drawth by the trustée, cbunteirsigfned by thé référée, and paid by 
the deposito'ry, the Murçhison National Bank, in favor of Cook & 
Môrrison' for $237.76. In rieither of the dividend sheets is there such 
a creditor éntîiléa to this amount, Thè draft is not numbered, as re- 
quired, an|d the çoUrt nbw, or any one interested hereafter, at best 
must gttess frotn the date this draft wâs-drawn ûnder dividend sheet 
No. 2. Lôôkihg at the dividend sheet it is seen Gook & Morrison, 
Red SprîngiS, N. C, hâve à claim allôwéd, the dividend on which is 
$75, for wftich a draft is â'ûttiorized to"be drawn. Lobking further it 
is seen a draft is authorizéd to be dnawn in favor of Mary E. Forbes, 
Lùmbertop, N. C, for $98.15. Thesè tWo drafts aggregate $173.15. 
Cook & Morrison, Red Springs, N. G., are known to be a firm of 
attomeys at law, ànd it ' is stated théy represent thèse daims; but 
the draft is not' drawti or made payable to them as attorneys, no réf- 
érence to the claim for which it was given appears, and this examina- 
tidn shows the claims as allowed ai'e $64.61 short of the -amount of 
thé draft. Ma^ing another examination of the dividend sheet, still 
guéssing, threé claims are fôund, aggregating $64.61, said to be repre- 
sented by Cbok,& Morrison, whethéf as attorneys in fact, by assign- 
ment, or otherwise, does not appear. Possibly ail this can be ex- 
plâîhed. Court records should not require an explanation. They 
iniply verity. Thé whole truth should appear as though it "were 
tràced bjy landmarks and monuments visible to the eye." When they 
re4ùire an explanation, they- excite suspicion, which should never rèst 
on any court. The courts are dépendent upon the confidence of the 
peôple for tfaëir useftjlness, ànd anything which tends to afïect this 
confidence on the part of âny officer is detrimental to the court itself. 
As soon as kiriôwn it should be correctéd. 

; The facts cited and the remarks* màde apply to the following drafts 
of the samedate: H. L. Gook, $1.40; R. E. Iree, $18.47; McLean 
&McLean, $36.43; B. P. McLean,' $37.58; C. F. McRae, $57.34; 
Hihsdale ■& Lawrence, $245.25 ; Proctor & Mcintyre, $199.48; and 
othérs. It is not always rtquired aî attorneys to file powers of attor- 
ney or even iettérs of attornéy, though either may be demanded at 
any time, éspecially when paying oiit trust fuhds.' 

An application is filed and a recommendation is made by the référée 
for the allowance of attorneys' fées to the attorneys for the petitioning 
creditors and for the bankrupt. The pétition for the first ignores a 
former décision oh this subject. In ré Smith (D. C.) 108 Fed. 39. 
The court does not feel justified in allowihg either claim. Bôth are 
exorbitant. The recommendation, though much-less, is entirely too 
much for the services which appear to haVe been rendered. The court 
in dealing with trust funds has a discrétion which must be exercised, 
not arbitrarily, but consciëntiously, in justice and equity to ail. It 
has no right to bestow thèse funds because of pêrsonal friendship for 
menibers of the bar, or from any other motivé, except for services ren- 
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dered in the premises. It is power vested in the court, not an arbi- 
trary, but a judicialj discrétion. 

No further order will be made in tbis cause for the distribution of 
the funds on deposit until a record is made showing a balance sheet 
which can be understood, and the errors pointed out corrected, the 
record cleared of items which require explanations, a final settlement, 
îrom which thç bankrupt and the creditors can see what bas been donc 
with their money. Tbis duty is incumbent on the trustée, the référée, 
and the ;attorneys, not upon the court. It does not appear any funds 
bave been misapplied, and it should be said, in justice to ail, the court 
does not entertain any suspicion to tbis efïect, or wish to be so under- 
stood, but is pointing out irregularities which might cause suspicions 
in the future, and which can better be corrected now than hereafter. 
The officers of the court should be above suspicion. The court is 
attempting to point the way to keep them sO. 



THB FRANK S. BATAj. 

THE BERMUDA. 

(District Court, E. D. Pennsylvanla. June 25, 1902.) 

No. 50. 

1. COLiilBtGN— Stbameb and Schoonbr in Fog— Excessive Spbed and FAilcre 

TO éoDND FO» SiGNALS. 

At the time of a collision at sea between a steainship and à scliooner 
in a dense fog the steamstiip was proceéding at a speed of 10 or 11 
kiiots, lïer maximum speed beliig 12 or 13 knotà. It alao appeared that 
tbe scliooner -svas sounding lier fog signal only at intervais of itwo 
minutes, instead of one minute, as required, by. the navigation rules, and 
the presuinption of fault arising from sùcn violation of thé rules was 
not met by àny évidence to show that such fault could not have cod 
tributed to the collision. Eeld, that the Steamer was in fault for ex- 
cessive speed, and the schooner in failing to obey the rules in respect 
to fog signais, and the damages must be divided. 

In Admiralty. Suit for collision. 

Charles Ci Lister and Flanders & Pugh, for libelant. 
Francis C. Adler and John F. Xewis, for respondent. 

J. B. McPHERSON, District Judge. Shortly after i o'clock on 
the morning of June ii, 1900, tbe:Schooner Frank S. Hall and the 
steamship Bermuda came into collision about 12 miles southeast 
of Winter Quarter lightship below Cape Henlopen. As the resuit 
of the collision, the schooner was so badly injured that she sank 
within a few minutes, the crew having barely time to escape with a 
few articles of personal eflfects. It is, I think, unnecessary to state 
the facts in much détail, since the parties are substantially in accord, 
except in one or two particulars. The collision took place in a 
dense fog, and the principal fault charged against the steamship is 

H 1. See Collision, vol. 10, Cent. Dig. g§ 167, 175, 296, 
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tliat'sBé vfâS prdcéeding at a dangefous rate of speed. This asser- 
tion is only faintly denied by the steamship, but, in any event, I 
silioiildhâ^fao hésitation in findiiig that the charge is well founded. 
Hèr'maxitiitlîh'Spcéd is 12 or 13 knôts an hour, and it appears clearly 
from the èviéeafce that at the timô of the collision she was being 
driveh'àt la or n .knots. ^be excuse given by the captain that this 
spee<î WSS ttecfessary in order that she înight hâve proper steerageway, 
and thùs be weU under côntrd, is not sufficiently supported. Indeed, 
it seems to me to be distinÉtly disproved. I therefore find that the 
steamship wâs in fault becaûse she was proceèding at a dangerous rate 
of 'Speed.' ■-■■.:'.-■ .■.- -:-;■! ■ • 

The rettiainiiig question is whether the schooner was also in fault. 
She is said tO- hâve been to blâme in seyeraiparticulars: First, in 
not keeping a proper lookout; second, in placing her fog horn àt 
an improper point upon the deck ; and, third, in sounding the sig- 
nais at intervais of two minutes, instead of one minute, as is re- 
quired by the international rule. With- regard to the first two par- 
ticulars, I do not think that the charge of fault should be sustained. 
Considering the small size of the schooner,. and the fact that she was 
under fuU sail upon the port tack, I think that the lookout was quite 
as able to discharge his dutîës at the point where he was stationed, 
namely, aft near the wheelj as if be had : been at tliie bpw, where his 
view in one direction would hâve been a good deal impeded by the 
sails. The fog horn also, in my opinion, was as well placed on the 
after^house as on the forecastle head, which is the spot suggested 
by the respondent as the proper place; but I think the évidence re- 
qwires mie to ;|ind that the.çîgnalswerç given at ihtervàls of two 
minutes, instead of one: minute only. :There is some contradiction 
in the libelant's testimony upon this subject, but it seems to me 
that the weight df the évidence is, in favor of the fïnding just stated. 
It is, of cotirsèj iinpossible tô '$ay what would hâve been the resuit if 
the proper signais had been, given, and I am not required — indeed, 
I am not allowed*-^to speculâtC' upon the subject. Since it appears 
that the schooner disobeyed the régulation concernihg signais, a pre- 
sumption of fault at once arises, which itjs necessary for her to over- 
come by showing that the fault cotild not hâve contributed to the col- 
lision: The Pehnsylvania, 10 Wall. 125, 22 L. Ed. 148. This she 
has not «ndertaken to show, and therefore the presumption of fault 
remains. 

Bôth vessels being to blâme; thé damages must be divided. A 
decrée to thàt eiïect may be enteredj - 
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ALASKA UNITED GOLD MIN. CO. v. KEATING, 

(Circuit Court of Appeals, NInth Circuit. May 26, 1902.) 

No. 742. 

1. Wkit op Erkor— Failuhk to File Pétition— Dbfkct op Porm. 

Where, on the flling o£ an assignment of errors In the trial court, the 
clerk issued a wrlt of error, and a judge of the circuit court of appeals 
approved a supersedeas bond, and issued a citation, which was duly 
served on the défendant in error, the fallure to file a formai pétition for 
the writ, as required by rule 11 of the court of appeals, was a defect 
of form rather than of substance, and is covered and remedied by Eev. 
St. §g 954, 1005, and 2o Stat. 826, 829, § 11; hence such f allure is not 
grpund for dismlssing the wrlt of error. 

2. Samb—tAllowance— Service. 

It is not necessary that a writ of error be allowed by a Judge. It is 
enougb that it is issued and served by a copy lodged wlth the clerlî of 
the court to which It is directed. 

8. SaMB— MiSTAKE AS TO DaTE— OMISSION OF SbAL— CORRECTION. 

Under Eev. St. § 1005, prpviding that the suprême court may at any 
time, in its discrétion and oa such terms as may be just, allow an amend- 
ment oif a wrlt of error when there is a mistake in the teste of the writ 
or a seal to the writ Is wanting, a mistake in the teste of a writ of error 
as to the date and the omission of the seal of the court therefrom may 
be corrected, and do not require that the writ be dismissed. 
4. Tbial — Rbopening of Case — Discrétion. 

Where, af ter both parties had announced that the évidence was closed, 
tbe court, at the request of the plaintifC and in the interest of substantial 
justice, reopened the case to receive further testlmony on one of the 
issues, and it is not claimed that the défendant suffered any injustice, 
or that hls rights were prejudiced thereby, such action should not be 
held to be an abuse of discrétion. 
6. Négligence— Injcry—Proximate Cause— Contribdtobt Négligence. 

Where a mine owner negligently lowered men Into a mine without 
flrst ascertaining that the shaft was free from obstructions, and the 
bucket came in contact wlth obstructions negligently left in the shaft 
by a servant, the fact that one of the men stood on a bar above the 
bucket, and recel ved injuries wnleh he would not hâve recelved had he 
been in the bucket, did not contrlbute as a proximate cause of the acci- 
dent, and hence was not cohtrlbutory négligence. 
6. Samb— Evidence— Question for -Idry. 

Where it was customary in lowerlng men down a minlng shaft to 
lower five mèn at once, with a bucket 3% feet square, those who- could 
not Stand in the bucket standing on the edge and on a cross bar above, 
and there is teistimony that it was customary to stand on such crossbar 
and no' moïe dangerous than standing on the bucket, the question 
whether standing on such; bar was négligence was for the Jury. 
t. Evidence— Htpotheticai, Questions— Leading. 

Where, in examlning a witnesS concerning the necessary and proper 
précautions to be taken for the protection of workmen who are being 
lowered down a mine shaft, It is necessary to ask questions in the nature 
of hypothetlcal questions, it la not error to overrule objections that such 
questions are leading. 

8. Négligence— Masteb and Servant— Précautions— Evidence— Question 
FOK Jury 

While plaintiff was beipg rapidly lowered to hls place of work In de- 
fendant's inine thé bucket came in contact with an obstruction which 
a fellow servam had negligently left across the shaft, and plaintiff was 
injurèfl.' A ntinïber of wltnesses testifled that because of the danger of 

T2. gee Appeal and Error, vol. 2, Cent. Dlg. § 1933. 
116 F.— 36 



obstrncttons and dlsplaeed tlmbers caused by blastlng opérations it was 
the custom^lnj many mines,to send,1^eHPWBty,l;^^cket dow9 the shaft to 
ascertain thaTt It was éléàr of obstrilctionà beïbre sendlng the workmen 
down. (.|y«î(il,.:tba.t }t wa?, npt errop to^^vbBjitjito; the Jury tbe question 
whether sendlng the bucket on a triai trij) was a necéssary précaution 
for the safety of the men before seitdlng them down to thelr place of 
employment. 

In Erroiito the District ;Co,urt of the United States for the Second 
Division -of the District of Alaska. 

In thls à'çtloïtstiift plalntlfC iôiûght to recover damages from the défendant 
for a persiflai jïyiiïy alle^eii.to bave been. caused to the plalntlfC by the 
négllgeDiçe of thig défendant' In, operatîng tbe Hiine In whlch the plalntlfC was 
employédl The "Câs'e was trléd before a lury, and resulted in a verdict and 
judgment in favor of the plaintlflf fôr thé stini of $3,500. The défendant 
thereupon,brought tbe case to thls court vpon a wrlt of error. It was alleged 
Ih the cî>ïilipîal'nt'thàt at.the tiriie ^ the Injury, on Decèmber 21, 1899, the 
plalntiflf was, and for a long timé prlof tfieïeio had beèn, an employé of the 
défendant, engaged as an assistant In worklhg a machine drill in the lowest 
level in the m-lûe^ about éOO'féet beneath the surface of thé earth; that in 
order to reach ihe place ôf wo^k' it was necéssary for thé plaintlfC to enter 
a skip, càfeèVot elevator at the ùiéuth of tïié shaft, to be lowelfed to the 
saîd levèl; tSàt it was the dlity ôf the défendant to keep sald shaft from 
6bstruétio'nfe"'w*hlle the cage or ^ip was beitïg lowered or eleVated in said 
shaft tô ànd troin the plftce of work; thât on Decembér 21, 1899, the 
plalntifiC, nnder the instructions of the défendant and In the dischargê of 
the duties of his employment, entered in and upon sald skip or cage to be 
lowered by th* défendant to plalntiff'B placé of work; that the défendant 
negllgently caueed, allowed, dnd pérmltted à certain obstruètlon, to wit, a 
bai* of' iron o* steel, to be and remain in «ald shaft, extending across the 
center of suJd sbaft, at a distance of abowt 290 feet beibw the surface 
théreof, ^hlch sald bar of iron or steel otostfucted the descent bf sald' skip 
or cage and prevented Its further descent; ''■ that while sald cage wais being 
lowered by the défendant as aîoresaid at a. great rate of speed, and con- 
talnlng the plaintiff and other ilabOrers and ^ a large quaûtlty of dtills and 
other •tools^iiitiicameiln eudden contact with sald bar, and by^ the violence 
of the inipact resïdtlng therefrom platatilf nacelved such sndden and violent 
shock and Jansias t© knocb Wm seûseless, and to hurl hlm vlolently against 
the Bide ©f .Uieca-ge and shaït and; by catcbibg his foot in a portion of the 
rlgging, or^maehinery ,ot said skip, - to'feerterely wrench.iSpraln, and fracture 
his right foot and ankle, aeéjtéoliierwisé injure and pain hlm; that at the 
time of the injury the plaintiff did not; know* a^d had no means. of knowing, i 
of the exi^teiiV?»; Of sald ; obstruction in satd shaft, but be alleged that the 
défendant knçiW.! or oughttOihave;kflown,;àf; sald obstruction; that sald in- 
jury was ceoelvedjWlthout any fault or n^gllgMice on the part: of the plaintiff, 
but solely throngh the négligence and wanti of care otthe défendant; that 
byreason of sald Jnjury the ©laiptiaÇiwas dftwaged in the; sum of ?10,QOO, 

The défendant lanswered -the i fflomsialiat, idenylng thoi négligence icharged 
agalnst it, and alleged that at thf tlme of the injmry the plaintifÇ was not 
in the ^|^lp or .cage, but w^s on the topbf the ^mé wbUe It was being 
lowered down, sald sh^ft, -wnli?!»; V'sts, ^ p^lt^on of danger, and well.known 
to the plaintiff toîbe.suoh;. ,tbat, tlie.pftili^tlff, in getià'ng onto the, top of the 
sklpto be loweredlnto thê^haft, ifvas j(iç)t,Jin the exercise of ordinary care, 
and would not bave been Injured had he been in the sliip.lnstead bf on the 
tpp thereof ; tbat tbç IuJuct tp plaintiff was dne solely to the négligence and 
éatéîèssness of thé plairitiffs f'ellow ser'iifânt& in thé use and handllng oî said 
appli^nces.^^ •,, ,.,,, ., j.-,; ,,. | „, , , ,; ,-,,;^,. . .,. ■ 

! %jappeac'8 ïron^ the évidence In tl^erpcoçd that, tli,éi men worlfing in the 
^éf^ndant's naine were lowered to and .holsted f roip thelr places of work 
by ineans of sklps bpeTî^ted by st^m.or air pbwér,, Thèse sklps i^ere large 
iron buekets about 3% feet square at the top, about 3 feet square at the 
bottom, and about 4 feet çleep. T^ey were lowered and elevated by a steel 
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cable whieh was attached to safety bars extended across the top of the skip. 
About a foot above the safety bars, and parallel thereto, was a beam, called , 
tbe bail of the skip. In the shaft at varlous points there were bars or 
chairs made of two pièces of iron or steel pipe hinged on one side to the 
timbers of the shaft, and when let down extended across the shaft, with the 
end resting on the timbers on the other side. When raised, thèse chairs or 
bars folded baclî into the timbers, and ont of the way of the ascending 
or descending skip, and were kept in position by iron bolts or pins passing 
through the timbers' and into the ends of the bars or chairs. Thèse chairs 
or bars were let down for the skip to rest upon when being loaded with ore. 
The mine was operated by night and day shifts of workmen. The night shift 
came ofC duty at 6 o'elock in the morning, and the day shift went on at 7 
o'clock on that morning. There was In each shift a .skip chute tender, 
whose duty it was to look after thèse chairs In the shaft, to lower the 
chairs at a point where the skip was to be loaded, and to ralse it up and 
fasten It in place ,when not so required, so as to leave the shaft clear for the 
ascent and descent of the sl^ip carrying the men to and from their work in 
the mine. 

On the morning of the accident described in the évidence the night shift 
came ofC duty as usual at C o'clock, and at 7 o'clock the plaintiff and four 
other men entered in and upon the skip to be lowered Into the mine. One 
of the men got into the skip, two on the edge, one on the top bar or bail, 
and the plaintiff on the safety bar. The skip was then lowered rapidly into 
the shaft, and at a depth of about 290 feet came into sudden contact with a 
chair or bar at that point, and stopped. Plaintiff was thrown offl the safety 
bar and Injnred. This was the flrst time the skip had been sent down 
the shaft after the prevlous shift had corne off duty, at 6 o'clock. Plaintiff 
testifled that It was the custom of the engineer In charge of the hoist to seud 
down an empty skip before sending the men down, to see that the shaft 
was clear of obstructions. ThIs was not done on thIs occasion. The wit- 
nesses for the défendant testifled that thIs was not a custom at the mine. 

After the évidence had been introduced, and the plaintiff and défendant 
had both rested, the défendant moved the court to direct the jury to return 
a verdict for the défendant, for the reason that the évidence conclusively 
showed that If there was any négligence causing the accident It was the 
négligence of the skip tender, who was a fellow servant of the plaintiff. A 
direction to the jury to find for the défendant was also asked for the further 
reason that the évidence showed that the plaintiff was guilty of contrlbutory 
négligence in placing himself upon the springs of the safety bar of the skip 
for the descent Into the shaft. The court Instructed the jury, in substance, 
that it appeared from the testlmony that the Injury to the plaintiff was the 
resuit of the carelessness and négligence of a fellow servant In falllng to 
put up the chair against whlch the skip struck after the prevlous use of the 
chair. Thereupon the court Instructed the jury to return a verdict for the 
défendant. The plaliltiff's counsel Immediately, and before the jury had re- 
tlred, Interposed exceptions to the Instructions of the court, and offiered to 
submit to a nonsult. Counsel for défendant objected to this procédure, and, 
after some considération of the question of the right of the plaintiff to hâve 
the case disposed of In that way, counsel for plaintiff made application for 
leave to reopen the case for the pnrposé of showing by the évidence oC ex- 
pert miners that It was the custom of ail large mines, before men were 
sent down underground, to make a test of the shaft, to see that It was clear 
of obstructions, either by sending down the skip on a trial trip, or by sending 
men down for that express purpose, and it was contended that to send men 
down for work In a shaft wlthout any such précaution was gross négligence. 
The court, exercising its discrétion. In vlew of ail the faets and circumstances 
of the case, thereupon reopened the case, and proceeded to take testimony 
upon the question as to the custom of sending down a skip to ascertain 
whether It was safe before sending men down Into the mine to work. The 
testlmony upon the part of the plaintiff tended to show that In many mines 
It was customary, before lowering the men to their places of work In the 
mines, to send down an empty skip to test the shaft for obstructions, 
and that such a test was a reasonable and necessary précaution to prevent 
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such au aocljlent as that by wMch the plaintiffi was injured. The testitnony 
ou behatlf'iofitlie défendant iteuded to sbow' that no such custom prevailed. 
and that directions to the sWp chute tenders to fasten the bars or chairs 
back into their places was ail that was usual or customary in the mines. 

J. F. Malony ànd J. îï. Cobb (John Flournoy, of counsel), for 
plaintiff 'm error. • 

L. S. B. Sawyer, Crews &' Hellenthal, and R. W. Jennings, for 
defendarit in ërror. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROWj Circuit Judge, after stating the facts as above, de- 
livered; the . opinion of the court. 

The défendant in error has interposed a motion to dismiss the writ 
of error on the grounds that no pétition for the writ of error was filed 
herein in accordance with rule ii of this court (31 C. C. A. cxlvi, 90 
Fed. cxlvi), and no v/rit pf error wasallowed by any judge, as required 
by said ruïes and the rules prescribed by the suprême court of the 
United' States. ; The motion was made upon the further ground that 
the writ ôférrpr was not under the séàl of the court from which it 
was issue^, jâpdfdid not bear teste from the date of its issue. 

Rule II x>f this court prescribes the practice to be foUowed with re- 
spect to the assignment of errorâ, afld provides that "the plaintifif in 
error, or appèllarit, shall file with the çlerk of the court below his péti- 
tion for the .ï^rit bf error or appeal and assignment of errors, which 
shall set out separately and particularly each error asserted and intend- 
ed to be urged. No writ of error or appeal shall be allowed until such 
assigntnenf'of errors shall hâve been filed," etc. The assignment of 
errQf s was, filëâ by the plaintifif in error with the clerkof the court be- 
low on July 125,, 1901, in which was set out the errors asserted and 
urged upon the court' as grounds for the reversai of the judgment. 
Thereupott thé dërk of the court issued a writ of error requiring that 
the record :ii*ftdproceedings- in the case be sent to this court, and on 
the 2d day of Awgust, 1901, a judge of this court approved a super- 
sedeas bond, and signed and issued à citation requiring the défendant 
to appeaïïflf his 'court, "pursuant to, a writ of error filed in the clerk's 
ôfliice of thé , JCJnited. State^ district court for the district of Alaska, 
division : No,, i, ,at Juneau, * * * to show cause, if any there be, 
why a judgmentr in the said writ of error mentioned should not be dor- 
rected and speêdy justice dorie to thé parties in that behalf." The 
filirlg qf'àn assignment oî errors in the court below, ; the issuance of 
a writ of eijrorby theclerk of that court, the taking of a supersedeas 
bond, and the signing and issuance of a citation by a judge of this 
court, and the service of this citation uf>on the défendant ip error, were 
thé procéëdlngs rëquirëd by statute ànd by the rules and practice to 
briri^ the case into this court. The absence of a formai. pétition for 
a writ of error did not préjudice any of the substantial rights of the 
défendant in èrror, and mûst be treatëd as a defect of form rather 
thàn of sùbétâficé', 'and thé sâme m^ybè said with respect to the lack 
of a formai alldwancè of a writ of error.. Ail such defects in proceed- 
ingSi are fully covered and remedied by secti(ms 954 and 1005 of the 
Revised Statutes, and section 11 of thé act of March 3, 1891 (26 Stat. 
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826, 829). It is not required that a writ of error be allowed by a 
judge. It is enough that it is issued and served by a copy lodged with 
the clerk of the court to which it is directed. Davidson v. Lanier, 4 
Wall. 447, 18 L. Ed. 337; Ex parte Virginia Com'rs, 112 U. S. 177, 
5 Sup. Ct. 421, 28 L. Ed. 691 ; Trust Co. v. Stockton, 18 C. C. A. 408, 
72 Fed. I. In Brandies v. Cochrane, 105 U. S. 262, 26 h. Ed. 989, it 
was held that an appeal may be perfected without an order formally al- 
lowing it, and that an appeal is in légal effect allowed when the circuit 
judge takes the security and signs the citation. The same rule was 
followed in Brown v. McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 31 L. 
Ed. 495, on an appeal from the suprême court of the territory of Wash- 
ington. The objection that the writ of error was not under the seal of 
the court from which it was issued, and did not bear teste of the day of 
its issuance, refers to a mistake in the writ and an omission of the 
seal therefrom. Thèse defects can be corrected under section 1005 
of the Revised Statutes, and the court will so order. 

The plaintiiï in error assigns as errors the action of the court in re- 
opening the case, and permitting the plaintiiï to introduce further évi- 
dence after both the plaintifif and défendant had announced that the 
case was closed ; the refusai of the court at the conclusion of ail the 
évidence to grant the defendant's motion to instruct the jury to return 
a verdict for the défendant ; the action of the court in permitting a 
witness to testify, in substance, that from his knowledge and ex- 
périence in mining it was a necessary and proper précaution to be 
taken for the protection of the employés who were being lowered to 
their work down the shaft to fîrst lower the skip empty to test the 
shaft, and see that the same was free from obstructions ; errors in in^- 
structions given to the jury respecting the responsibihty of the master 
for the acts of those whose services were of such a character that they 
represented the master; the duty of the master to provide a reason- 
ably safe place for the employé to work in; and the absence of re- 
sponsibility on the part of the master for the carelessness of a fellow 
servant. 

The action of the court in reopening the case after both parties had 
indicated that it was closed was the exercise of a discrétion with respect 
to judicial procédure in the trial of the case, and the only question for 
this court to détermine is whether the court below exercised a sound 
discrétion, in view of ail the facts and circumstances of the case. The 
practice of reopening the case to take further testimony after the 
judge has instructed the jury as to the law of the case is a practice 
that should generally be condemned, if for no other reason because it 
is a departure from the established method of procédure, and tends 
to produce confusion and uncertainty in the practice. But there may 
be exceptional instances where the court would be justified in making 
this departure, if neither party is prejudiced by it and it is in the in- 
terests of substantial justice. This appears to he the case in the prés- 
ent instance. It is not claimed by the plaintifif in error that it has 
sufifered any injustice or that its rights hâve been prejudiced in any 
way by the action of the court. In the absence of such a showing we 
cannot say, under such circumstances, that the court exercised an 
unsound discrétion in reopening the case. 
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It lis contendëd by the plaintif! in errôr that the refusai of the court 
at the close of the évidence to instruct the jury to return a verdict for 
!thè défendant involves two questions : (i) Whether the évidence 
established the fact that the injury to the plaintiff was caused by the 
négligence of a fellow servant in failing to remove the chair or bar 
from' the shaft so as to leave the shaft unobstructed for the lowering 
of the skip; (2) whether the évidence' established the fact that the 
plaintiffiwas guilty of contributory négligence in placing himself upon 
the sàfety bar of the skip for thei descent into the shaft. With respect 
to the first question) there is np ground for objection in the record. 
The cotirt instructed the jury that the skip chute tender was a fellow 
servant of the plaintifï, and that the chair being down so as to cause 
said injuty was the carelessness iand négligence of the fellow servant, 
and not the carelessness or négligence of the défendant, and that the 
verdicti of the jury- should be foe the défendant unless the jury should 
further find that an additional précaution,: viz., running down the skip 
for a trial trip at the tirae of making shilts, was necessary for the 
safety of the men before'àllowing them to go thereon to their places 
of eiïipldyment. It is évident that the objection of the plaintifï in 
error iS'diJpected to the last qualifying paragraph of this instruction, 
which wSltbe cohsiderfed hereafter. 

With respect to the défense urged, that the plaintifï was guilty of 
contKbutoty négligence, it is necessary to understand what consti- 
tutes contributory négligence in a case of this character. It is the want 
<of ordinary ;care and prudence on the part of a person injured by the 
actionable négligence of another, combining and concurring with that 
négligence, and contributingto the injury as a proximate cause there- 
of, withdut which the injury would not hâve occurred. 7 Am. & 
Eng." Enc. Law (ad Ed.) p. 371. Assuming that the présence of an 
obstruction^ in' the shaft ought to hâve been ascertained by the de- 
fendant befoire the skip on which plaintifï was riding was sent down, 
and that this omission was the négligence of the défendant, then it is 
clear that the plaintifif's position on the skip, although it may hâve 
been dangerousi was not a proximate cause of the injury, as it did not 
combine or coricur with: the defendant's négligence in causing the in- 
jury. In other words,: if between the négligence of the master or a 
servant in leaving an obstruction in a shaft or passageway that may 
cause an injury. to another servant there intervenes the positive duty 
oï the master to ascertain that the shaft or passageway is clear of 
obstructions, then the persan injured cannot be charged with con- 
tributory négligence, unless his want of ordinary care was in Bome 
way connected with the négligence of the master in failing to keep 
sadi shaft or passageway clear of obstructions. Thèse concurring 
and contributing causesi: acting together, are not found in this case, 
and in this aspect of the case the plaintifiE's : act, however it may be 
viewed, was not a proximate contributing cause of the injury. This 
distinction between the proximate and remote cause of an injury was 
recently applied to a somewhat similar state of facts in the case of 
Railway Co. v. Carlin, 49 C. C. A. 605, H i Fed. yyy. There one of a 
gang of workmen engaged in repairing a bridge on the def endant's 
railroad left a heavy iron hammer or sledge with which he was driving 
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spikes lying on the bridge. It was the duty of the foreman to see that 
ail obstructions were removed from the bridge before the passing of 
any train. When the train connected with the accident approached, 
thç foreman was alone on the bridge near the place where the hammer 
lay, but he failed to see or reniove it, and it was struck by the train 
and thrown some distance from the track, where it struck one of the 
workmen, severely injuring him. The circuit court of appeals held 
that, conceding the workman who left the hammer on the bridge to 
hâve been négligent in so doing, his négligence was not the proximate 
cause of the injury, which was the négligence of the foreman in failing 
to see the hammer and remove it on the approach of the train. 

But there was évidence tending to show that the plaintif! herein was 
using ordinary care with respect to his position on the skip. Mc- 
Donald, a superintendent of another mine, who was a witness for the 
défendant, testified that from his expérience and knowledge of : ma- 
chinery the proper place and the place intended for men to ride in 
ascending and descehding the shaft was in the skip and on top of the 
èdge of the skip ; also that they could ride on the safety bar of the skip 
or safety bow. He said they could not ride on the springs, because they 
would be wom out by the men's feet, but that it was safe enough for 
a man to stand on the edge of the skip and on the bar above the 
springs, and he could stand on the springs if he did not meet with an 
accident. The plaintiff testified that the skip was the customary way 
of gbing down into the shaft ; that it was customary to take the whole 
squad at once,^ — as many as could get on. He was asked if there was 
anything that would make standing on the safety bar as they went 
down more dangerous than standing on the edge of the skip or stand- 
ing on the skip. His answer was, "No, it wâs customary." THè skip 
was an iron bucket about 3j^ feet square at the top, 3 fèet sqtiare at 
the bottom, and about 4 feet deep. The skip was so loaded with tools 
that only one of the five men going down could get inside the skip. 
The other four distributed themselves as best they could on the bars or 
bails and on the edge of the skip- This was the trsual way of taking 
workmen down into the mine. Their safety in going down necessarily 
depended upon the shaft being kept clear of obstructions or in the 
care taken in lowering the skip slowly down the shaft. This évidence 
tended to establish the fact that the plaintiff, gôing down in the usual 
way, used ordinary care in getting upon the àkip; and considering ail 
the évidence in the case, and particularly the évidence tending to 
show as a fact that it was the duty of the défendant to keep the shaft 
clear of obstructions, we think it cannot be said that the necessary 
légal inference to be drawn therefrom was that the plaintifï was guiity 
of contributory négligence. The question was therefore one for the 
jury. Railway Co. v. Ives, 144 U. S. 408,' 417, 12 Sup. Ct.'679, 36 
L. Ed. 485; Railroad Co. v. Pdwers, 149 U. S. 43, 13 Sup. Ct. 748, 
37 L. Ed. 642; Railroad Co. v. Egeland, Ï63 U. S. 93, 16 Sup. Ct. 
975, 41 1. Ed. 82. , , 

■ The objection that the court perraitted a Witness to- testify concern- 
ing the necessary and proper précaution to be taken for the protection 
of the workmen who were being lowered down the shaft to their places 
of work cannot be sustained. The objection was that the question 
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wasleading» The court very propefly ruled that the question was in 
the nature: of a hypot^etical question, and therefbre necessarily in that 
form.'^ .■■; :■;•■; .;■"•■ '■'■.■■ 

The objections to the instructions of the court to the jury may ail 
be considerëd under the objection to the foUowing instruction given: 

"If yoti'fliid iroin the èvldèûce thàt the shaft was properly constructed and 
in good repair; thàt the skip and machinery connectêd therewitU was suit- 
able and proper fpr the purppse of loWering mento the places In whlch they 
were to t^ork in said mine; that th^ défendant ,had formulated proper rules, 
and thèse, rulés ànd orders had beeri çommunlcatéd to the skip chute men, 
as to th© tifsnnër in which the chairs were to' ' be handled and f astened 
in place so thtft the shaft should be Kept free for the ascent and descent 
of the Sklpj; ju^d yen furthçr flnd that the injury of the plaintifE was caused 
by the chair Ijring negligently left down and across the shaft by the skip 
chuté màn, and àpt by his own contributory négligence, — then I charge you 
as a matter et laW that the chair belng down so as to cause said injury 
was the carelefesness and négligence of the fellow servant, and not the care- 
lessness or; négligence of the défendant, and your uerdict should be for the 
defendant,,unles8 you further flnd that an additional précaution, viz., run- 
ning down the skip for a trial trip at the time of making shifts, was neces- 
sary for tlle Safety of the men, before àllowlng them to go thereon to their 
place of employment." 

The évidence showed that a chair or bar had been negligently left 
down and across the slxaft at a point about 290 feet below the surface ; 
that the skip carryirig the plaintiff c^me suddeiîly in contact with ihis 
chair or bar, and in the collision the plaintifif was injured. The court 
instructed the jury that the négligence ^n leaving this chair or bar 
down and aci"oss thé shaft was the négligence of a fellow servant, and 
not the çàrelessness, or négligence of, the défendant, and that the ver- 
dict of, the jyry sHould be for the Refendant, This instruction was 
ciëg,r, positive, and, direct, and dispôsed of the question of Uability of 
the défendant lîi, tiiis action, with one single qualification, and that 
was the question, did the défendant owe to the plaintifif a positive duty 
to use reaiSbnabl^, précaution to ascertain whether the shaft was clear 
çf obstructions before lowering him down, the shaft to his place of 
work? This question the court submitted to the jury as a question 
of iâçt to be (Jéteîrmined from the évidence relating to the custom in 
the opération ôf niirjes whepe this précaution was taken to secure the 
s^ipty of.thfi worfetnen. , A.number of witnes?es testified that such a 
çgstom di^pfev^il in nïany mines, because of the danger of obstruc- 
tipns and displîicèd tinibers,jm the shaft ca;used by blasting opérations. 
Theïe was aJsp ^the inferençe that the time élapsing between the com- 
ini; up of thé ipght shift atjidthe going down of the day shift, to 
wnich the plaititiff ^aelonged, rnade it specially necessary that the effect 
of . such disturbàiiçe^ should be ascertained before sending workmen 
down the shaft. What .was a reasonable précaution to be taken by the 
djeféndant to seciire the âafety of the plaintiff,, under the circumstances 
of the case, was, a (jtiestion of f act for the jury^ and justified the instruc- 
tions of the court. 

, Fii^ding np çr^pr in thejjJTqceedings, the judgment of the circuit 
court ïs'affirmie'd.!',, ,',..,,.''.'•-. 
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HAWKINS V. UNITED STATES, 

(Circuit Court of Appeals, Ninth Circuit. June 5, 1902.> 

No. 771. 

1 ClîIMINAL PhOCEDURE — JUROKS— CHALLENGE. 

Under Act March 3, 1899 (providing a Code of Crlminal Procédure for 
Alaslia) § 129, pro.yiding that ail challenges to jurors shall be taken 
flrst b.v the défendant and then by the plaintiff, and the défendant shall 
exhaust his challenges to a particular jurer before the plaintifiE begins, 
ail challenges shall be taken to each juror as he is drawn and appears 
and before another juror Is drawn, unless the court, for good cause 
shown, shall permit a challenge to be taken afterwards, and before the 
number of the jury is complète, and section 130, deflnlng the order In 
which challenges shall be made, but providing that elther party may 
take peremptory, challenge at any time before his right of challenge 
ceases, the right of challenge to each juror ceases when such juror is 
accepted, and défendant cannot return to and challenge peremptorlly 
without cause a juror who bas been passèd and accepted. 
2. Same— Challenge Dut of Ohdeh— Cause. 

The mère fact that a défendant under indictment prefers to exercise 
the right to use his last peremptory challenge against a juror who has 
been passed and accepted instead of against the last juror called, who is 
still subject to challenge, is not sufficient cause to entitle him to make 
such challenge. 
8. Same. 

After the jury is completed and sworn, and the district attomey has 
made his opening statement, a request to challenge a juror peremptorlly, 
made by défendant on the ground that he has just learned that such 
juror had expressed an opinion as to the guilt or innocence of défendant, 
unfavorable to him, cornes too late. 

4. Same— Challbkgb for Cadse—Denial— Préjudice. 

Where, after defendant's challenge of jurors for actual bias was de- 
nied, he ehallenged them peremptorlly, and when the jury was com- 
pleted he had not exhausted his peremptory challenges, the error, if any, 
in denying the challenges for cause, was not prejudicial. 

5. Same. 

Where, on a trial under an Indictment, defendant's challenge of a 
juror for actual bias was erroneously denied, he may rely on such error, 
though he has not exhausted his peremptory challenges, since he cannot 
be required to use such challenges against jurors who are shown on 
examination to be disqualifled. 
■6. Samê— Actual Bias— Evidence. 

Where défendant was indicted with two others for robbery, and one 
had been tried and Convicted, the fact that a juror had read ail the 
published account of such trial, and heard the matter dlscussed by 
persons who listened to the trial, and formed a fixed opinion as to the 
guilt or innocence of the one tried, and had formed an opinion as to 
the guilt or innocence of the défendant, but had no such opinion at that 
time, and, if selected as a juror, would try the case impàrtially, from 
the law and évidence produced on the trial, did not render déniai of the 
challenge error, défendant having two peremptory challenges remaining. 
7. Conviction op Codefendant— Comment bt Court. 

Where défendant waS indicted with two others for robbery, one of 
whom had been tried and convicted, and while examining a juror de- 
fendant's counsel asked if "he had an opinion as to the guilt or inno- 
cence of" the one so convicted, a remark by the court, in answer to such 
question, that "that is one of the things that is an established fact In 
this community," was error. 

Tf 3. See Jury, vol. 31, Cent. Dig. § 623. 
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In Error to the District Court of the United States for the Second 
Division of the District of Alaska, s ;; 

The plalûtlff in wror, together wlth George Allen and Thomas Dolan, 
were jointly charged wlth the crime of robbery in an indictment flled in tlie 
district court of Alaska, Second diyî8ioii,''on tlie 2Sd day of January, 1901. 
The Indictment charged that the défendants, on the 21st day of December, 
1900,., il) the. district aforesaid, did w]fçtai?fully, unlawfuUy, and feloniously 
talte, Bteal, (and carry away from the çérsQU of R. J. Bmbleton, and against 
his wlll, asid :% forcé and vljQlence tohl^ person, the following desçribed 
Personal prppepty, namely, one pièce or paper rdonéy of the dominiqn of 
Oanad^jOftJiei dénomination a4)d.:yalue ()f,$100; two pièces of paper money 
of thé; d^nainion of Canada, eachof the, dénomination and value of $50; four 
pièces ofrEap^, money of the jdominlon of Canada, eacji' of the dénomination 
a,nd value op,&i one pièce ôf paper moiiey of the dominion of Canada of 
the dei^Mijlnation and value of ,$iO (a moiré partipular description of each 
or anybi^, é^Jd,plece^ of pap^ money aforesaid béing'to the grand Jury un- 
known); alaooné gold watch,:pf,thp valw.è pf $75,^ail the Personal property 
of the, said ,B. J. BmblçtQn.,. Aftêr'a ipiotion to quash and set aside the in- 
dictment had bè^ tnterpôs'éd and deni,ec|. and démurrer to the indictment 
overruled, a sepai-ate trial of the defehdâhts \vas demanded, and allowed by 
the court.,, The t^rkl of,,the,jdefendàhf Allen wâ s commenced before the court 
and- «^ Jury oti,;É'ebruftry' 11, '^901, and resulted in a verdict of guilty being 
returned by: the jiiry on Febtjiàty 15, 1^1, The trial of the défendant in 
this case wasçohimented Dèfpt'^., the fcouk and a Jury on Febrùary 18, 1901, 
and' resulted in a verdict df guilty béirig rëtul-ned by the Jury on Febrùary 
21, 1901. In Impaneling the Jury to try the case, the following proceedings 
took place: When the flrçt Juror was called, the défendant requested the 
cotirt tO' hâve 12 Jurors called Into' the bbx btefbt« commenclng the examina- 
tion bf âny Jiiror. T'his re<}tiés(;t was dfenled, ànd the défendant exeepted to 
the tulîn'gl of the court; TWs 'juror waM aftèrWàrdS excused for cause. The 
seëbiiâ! Juror was' câlléd, ànd, àfïer being ëxàtnihed as to'hls, qualifications 
to serve as a Juror, he was challenged bj^ thè défendant for actual bias. 
The court denied the challenge! ànd the défendant ecscepted. ' Thereupon the 
côtirt airected thë ijéfëndant t*- exercise hls right to a perëinptory challenge 
at that time.THW 'détendant requested of the court that the Jury box be 
flUëâ, 'and the Jùrors toâssed for cause, before the défendant should be re- 
quired to exercise hllé'irlght to a peremptory éhallenge. The court denied this 
request, and directed the défendant to then and there exercise his right of 
peremptory Challenge with respect to the- Juror thea in the box, or waive 
hls ttght afterwards to challenge the sald Juror peremptorlly. To this ruling 
thé'défendant exeepted,' on the following groùnds: "First That under chap- 
téf ftthrtéen «f tltie two of the Pénal Gode of the district of Alaska the 
défendant was not bound to exercise hls right of peremptory challenge to 
Jurors untll there were in the Jury box twelve persons whom the court had 
adjudged to 'becomt>etent Jurors. Second. That under chaptèr fourteen of 
tltlè two of thei Pénal Code of the district of .Alaska the défendant had the 
right to make a peremptory challenge of any juror atany time before his 
rléhtof challenge ceased, and that hls right of challenge did not cease untll 
the Jury were complète, and sWom to try the cause. Third. That the said 
ruling of the court tended to abridge defendant's right to a trial by a fair 
and impartial 'Jury, and did impair defendant's power of selecting a fair and 
impartial jury and' exercising his right of peremptory challenge. Fourth. 
That the said ruling of the court In efCect deprived the défendant George 
Hawkins of the right of peremptory challenge." The défendant thereupon, 
in obédience to the ruling of the court, but under protest, at said time 
challenged the Juror peremptorlly. Five other Jurors were called to the box 
at difCerent tlmeSj and; severaUy examined as to their qualifications to serve 
as'jhirors, and were challenged by the défendant for actual bias. The chal- 
lenges Were denied by the court, and thereupon the défendant. In obédience 
to the ruling of the court, but under protest, immediately after their examina- 
tion had been completed, severally challenged the Jurors peremptorlly, and 
they were excused. Four other Jurors were likewlse called to the box at 
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différent times, and severally examlned as to their qualifications to serve as 
jurors, and, thougli not challeuged by thé défendant for acrual blas, the de- 
fendanti In obédience to the ruling of the court, but under protest, imme- 
diately after the examinatlon of said jurors had been completed, challenged 
the said jurors peremptorily, and they were excused. Ten other jurors were 
xilso called to the box at différent times, and examlned as to their qualifica- 
tions, and, although not challenged for actual bias, or peremptorily at the 
time their examinations were completed, the court required the défendant 
to exercise his right of peremptory challenge at that time. The défendant, 
claiming the right to reserve his peremptory challenge to jurors until there 
were in the jury box 12 persons vyhom the court had adjudged to be com- 
pétent jurors, declined to exercise his peremptory challenge at the time he 
was so direeted by the court. Accordingly, under the direction of the court, 
thèse 10 jurors were severally sworn to try the case. One juror was calJed 
to the box and examlned as to his qualifications, and challenged by the de- 
fendant for actual blas. The challenge was denied by the court, and the 
juror was sworn to try the case. . After 11 jurors had been examlned and 
accepted and sworn to try the case, the following proceedings tooli place in 
the course of the examinatlon of the juror T. O. West: When the examina- 
tien of this juror as to his qualifications had been completed, the court re- 
quired the défendant to exercise his right of peremptory challenge to the 
said juror, or to accept the said juror, and waive his right to thereafter chal- 
lenge him peremptorily. The défendant, in obédience to the ruling of the 
court, but under protest, passed the said juror as to any peremptory chal- 
lenge, whereupon the juror was accepted by counsel for the government. 
Thereupon the défendant, havlng exercised nine peremptory challenges, made 
under the ruling of the court, but under protest, then aslied leave of the 
court to exercise a peremptory challenge as to the juror Ike Powers, the 
flfth juror sworn to try the case, before the said T. O. West should be 
sworn to try the case. The court denied this request. The défendant ex- 
cepted to the ruling of the court denying the said request, upoii the grounds: 
First, that at the time the said juror T. C. West was passed by the counsel 
for the défendant as to any challenge for cause and accepted by the govern- 
ment the said défendant was then entitled to exercise 10 peremptory chal- 
lenges to the said panel of 12 jurors then in the box; second, that at the 
time the said défendant requested to exercise a peremptory challenge to the 
said juror Ilie Powers he then had a right to exercise the said peremptory 
challenge, and his right of exercising a peremptory challenge had not ceased; 
third, that the peremptory challenges theretofore exercised by the said de- 
fendant were exercised under protest, and under an erroneous ruling of the 
court with référence to the exercise of peremptory challenge. The excep- 
tions were allowed, and thereupon the juror T. O. West was sworn as the 
twelfth juror to try the case. Subsequently, after the district attomey had 
opened the case to the jury for the prosecution, but before any évidence had 
been introduced in the case, counsel for the défendant made application to 
the court, upon information received by him after the swearing In of the 
juror as to the answers made by him to the efiCect that he had no opinion 
touching the guilt or innocence of the accused, and desired then to re- 
examine this juror upon the subject of his qualifications upon the ground of 
actual bias. Counsel announced that he expected to show that during the 
recess he had received the information for the first time, and that he had no 
means of linowing of it at the time the juror was passed both for cause 
and peremptorily. The court denied the application. Defendant's counsel 
then aslied leave of the court to prépare atHdavits showing that this juror 
had expressed an opinion with référence to the guilt or innocence of the 
accused, and an opinion unfavorable to the accused. The defendant's counsel 
also aslied permission to further examine this juror touching his qualiilca- 
tions to act in said cause. This request was denied by the court. Thereupon 
counsel for the défendant requested leave to exercise a peremptory challenge 
as to the juror T 0. West. This request was denied, and an exception talsen. 
While the examination of George L. Verge, the ninth juror called to the box^ 
was lu progress, he was asked by counsel for the défendant, in the hearing 
of the jurore, as to whether he had at that time any opinion as to the guilt 
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or InnoceHée »f the défendant Gfeôïgè Allen. To this question the district 
attoTOèy objected, on the ground that it was Incompétent, irrelevant, and 
inamatertelj-Wlieretipon the court said, "That Is oae of the things that is an 
estabUsbea fàetîn this commuriitjf." To this remarlî counsel for défendant 
exceptes Upoa the grouuds; First, "That, as appears from the Indictment 
hereih and the proceedings herein, the défendant George Allen was charged. 
jointly with the said George Hawklns and Thomas Dolan, with the crime 
alleged ià thé indictment; second, that the said remarli of the court was 
improper, aiMÏ Èrejudlçiàl to the substantlal rights of the défendant George 
Hawliias." The exception was allowed, and, after f urther examination of the 
juror, he Wa* sworn to try the case. The case has been brought hère upon 
a wrlt Of error, assignlng errors In the procëedings connected with the im- 
panellng of ; the jury, in the instructions glven to the jury, and in the refusai 
of the court to give > to the jury certain Instraictlons requested by the de- 
fendant. 

John B. AJlen and James E. Fenton, for plaintiff in error. 
Joseph K. Wood, U. S. Atty. Second Division, D. Alaska (Marshall 
B. W90d\\^brth, U. S. Atty. N. D. Cal., of counsel). 

Before GILBERT, ROSS; and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

The indictinent charged the défendant with the crime of robbery. 
This offense, under the Criminal Code of Alaska, is a felony. Section 
26, c. 2, tit. I, and section 184, c. 13, tit. r, Act March 3, 1899, pro- 
viding a Godé* of Criminal Procédure for the district of Alaska (30 
Stat. 1253, 1255', 1256, I2i82). Under the statute the défendant was 
entitled to 10 peremptory challenges. Section 135, c. 14, tit. 2, Act 
March 3, 1899 (30 Stat. 1299). With respect to the right of the dé- 
fendant to challenge a Juror peremptorily or for cause, chapter 14 of 
title 2 of the Çrirninal Code provides as follows : 

"Sec. 121. » • * A challenge 18 an objection to a particular juror, and 
may be either, flrst, peremptory, or, second, for cause. 

"See. 122. That a peremptory challenge is an objection to a juror for which 
no ïeason need tie glven, but upon whlch the court shall exclude him. 

"Sec. 123. That a challenge for cause Is ah objection to a juror, and may 
beèither: Flrst. General; that the juror is disqualifled from serving in any 
action; or Second. Particular; that he Is disqualifled from serving in the 
action on trial." 

•**See. Iâ5. That partleular causes of challenge are of two klnds: • * * 
Second. Fôr tlie existence of à State of mlnd on the part of a juror in 
référence to thë action or to either party whlch satisfles the trier, In the 
exercise of a sound discrétion, that he cannot try the issue Impartially and 
without préjudice to the substantlal rights of the party challenglng, and 
which Is known ifi this code as actual bias." 

"Sec. 127. That a challenge for actual bias may be taken for the cause 
mentioned In the second subdivision of section 128 (12S). But on the trial 
of such challenge, àlthough It should appear that the juror challenged has 
formed or' expressed an opinion upon the merits of the cause from what he 
may hâve heàrd or read, sùch opinion shall not of Itself be sufflcieut to sus- 
taln the challenge, but the court must be satlsfled, frora ail the circum- 
sta&eés, that the juror cannot disregard sueh opinion and try the issue im- 
partially." 

"See. 129. That au ehallettges shall be taken flrst by the défendant and 
then by the plaintiff, and the défendant shall exhaust hls challenges to a 
particular juror before the plaintiff beglns. AU challenges shall be taken t» 
each juror as he is drawn and appears, and before another Juror is drawn. 
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unless the court, for good cause shown, shall permit a challenge to be taken 
afterwards, and before the number of the jury Is eompleted. 

"Sec. 130. That the challenge of eitber party shall be taken separately, in 
the following order, including in each challenge ail the causes of challenge 
belonging to the same class: Plrst. For gênerai disqualification. Second. 
For implied bias. Third. For actual bias. Fourth. Peremptoi-y; but eitber 
party may take peremptory challenge at any time before his right of chal- 
lenge ceases." 

"Sec. 136. That as soon as the number of the jury has been eompleted, an 
oath or affirmation shall be administered to the jurors in substance, that 
they and each of them will well and truly try the matter in issue between 
the plaintiff and défendant, and a true verdict give according to the law 
and évidence as given them on the trial." 

By the act of May 17, 1884, providing a civil government for Alaska, 
the gênerai laws of the state of Oregon then in force were declared to 
be the law in' said district, so far as the same should be applicable, and 
not in conflict with the provisions of the laws of the United States. 
23 Stat. 24-26. When the act of March 3, 1899, was before congress, 
it was stated that the act was reported by the committee on revision 
of the laws, and that with one or two exceptions it was a codification 
of the laws of Oregon upon the subject to which it related. The 
sections of that act which we hâve just quoted are found almost Ver- 
batim in title 2 of the Oregon Code of Civil Procédure (sections 180- 
195, Hill's Ann. Laws Or.). The procédure adopted in impaneling 
the jury in this case appears to have been in accordance with the prac- 
tice pursued under the same statute in Oregon, with the exception that 
in the présent case the jurors were severally sworn to try the case im- 
mediately upon the completion of their individual examinations. The 
practice in Oregon is the same in both civil and criminal actions. The 
clerk draws from the trial jury box of the court one by one the ballots 
containing the names of the jurors, and as the jurors are called they 
are examined, and ail challenges, including peremptory, are taken as 
each juror is drawn and examined, and before another is called. As 
soon as the number of the jury is eompleted, and not before, the oath 
is administered to the whole body of 12 jurors, or their affirmations 
taken. This is clearly the requirement of sections 120 and 136 of the 
Alaska Criminal Code and sections 180 and 195 of the Oregon Code 
(Hill's Ann. Laws Or.). 

It is contended by the plaintilif in error that his right "to take a per- 
emptory challenge at any time before his right of challenge ceases," 
as provided in the fourth paragraph of section 130, continued until 
there were in the jury box 12 persons whom the court adjudged com- 
pétent jurors. But, construing this paragraph in connection with the 
requirements of other sections of this chapter, we do not understand 
this to be its meaning. Section 129 prescribes the order in which the 
parties shall exercise their rights of challenge, and section 130 classi- 
fies the several grounds of challenge, and fixes the order in which they 
shall be taken. The fourth subdivision of the latter section fixes the 
peremptory challenge as the last in order, and for obvions reasons pro- 
vides that it may be taken at any time before the right of challenge 
ceases; — ^that is to say, it may, for the purpose of expediting the trial, 
be taken as soon as the juror is called into the box, and before any 
examination is had as to his qualifications as a juror; or the order of 
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eXaitlinatib'n may be intèrrupted, and the peremptory. challenge inter- 
posed at any time béfore the exartiination in the order prescribed has 
been-completed; or for good çàVèe the court may pennit a challenge 
to be taken afterwards, and beifore the number of thé jury is com- 
pleted, as provided in section 129. An objection to this interprétation 
of the fbutth paragraph of sectibii''l30 is bâsed upon the fact that this 
paragraph js identical with the fpurth paragraph of section 182 of the 
Civil Code of Alaska (31 Stat. 360), where substantially the procédure 
contehded for by the plaintifif in error is provided for the formation of 
a jury in civil cases. Section 181 Ôf that Code provides ! 

"The défendant flrst and af terwards the plalntiff shall challenge for cause. 
And When a challenge has been sustàined the vaeancy shall "be fllled before 
further (ihallenge is made. And any new Juror may at any tjme be chal- 
lenged f<ir c&use by either party to the action. When the panel Is fuU, the 
défendant shall hâve one peremptory challenge, foUowed by one by thè plaln- 
tiff, and so on altemately untU each slde has exhausted its rlght to sueh 
challenge." 

Because under the express terms bf the two codes -the right to a 
peremptoiy challenge: çeases at one time in a civil action and at an- 
other time in a eriminal action is no reasqn why the paragraph under 
considération in the two codes should be held tomean the same thing, 
and that such meaning^is that the right to a peremptory challenge does 
not ceasfc in a eriminal action until there are 12 jurors in the jury box, 
whom the court has adjudged compétent to serve as jurors in the case. 
Indeed. the purpose bf congres? to prqscribe in the Civil Code a différ- 
ent method of procédure in obtainifig a }ury in a civil action from that 
previously prescribed in the Crirninal Code for a eriminal action is con- 
clusively determined by a comparison of the sections of the two codes 
relating t© the subject|, The objection that such a construction of the 
two codes attributes tQ:) congress the intention of placing property 
rights où 9, hîgher plane than human rights does not authorize the 
court to chajige :the plain language of a statute, Besides, this distinc- 
tion bas bfientnade in the statutes of the several states of the Union, 
and the distinction has been sustained by the courts. In People v. 
Scoggins, 371 Cal. 676, 680, the suprême court of California, comment- 
ing upon a like distinction in the civil and eriminal practice açts of th« 
State, said:; : :■- i,- ■ ■ , i ' ::■■ 

"This vflriàlicîe' between the methods of selecting Jurles In eriminal and 
cîyll actions Twisprobably dicta ted by the wpposed necessity of placing the 
jurors in a crlmlna^ action under the eontrol of the court during the process 
of forminà tlie jury. In important cases many daya are often constimed In 
selecting a jury, ând durtng this Interval It was doubtless deemed Important 
to secure the jurors who had beén accepted agalnst Improper Influences by 
placing themi under the eontrol of the court; and henqe the provision In 
section 341j that the challenge 'must be taljen when the juror appears, and 
before he Is svorn,' unless, for good cause, the court shall permit it to be 
taUen after hé is sworn, 'and before thë jury is completed.' " 

It is assigned as error that the court erred in not permitting the 
défendant to challenge peremptorily Ike Powers after 12 jurors were 
in the jury box, and while the défendant had the right to one per- 
emptory challenge remaining. This juror was the twelfth juror called 
to the jurylbox, and the fifth juror examined and passed aiid sworn 
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to try the case. It may be conceded that under section 136 of the 
Criminal Code this juror was sworn prefnatiirely, as the jury had net 
then been completed. But he had been examined and passed in regu- 
lar order as a juror without objection, and no cause was assigned for 
the exercise of this challenge afterwards, except the désire of the 
défendant to hâve the benefit of ail the challenges allowed him by law ; 
and he appears to hâve preferred to exercise his right to challenge 
against the juror PoWers rather than against the juror West, the 
last juror examined. This was not a sufficient cause to entitle the de- 
fendant to exercise his right of peremptory challenge against this 
juror at that time, even though the jury had not been sworn. State 
V. Armington, 25 Minn. 29 ; State v. Scott, 41 Minn. 365, 43 N. W. 62. 

The action of the court in denying to the défendant the right to chal- 
lenge peremptorily the juror West is assigned as error. When this 
request was made the juror had been examined and passed for cause, 
and peremptorily challenged, and had been sworn as the twelfth juror 
in the case. The district attorney had also made a statement of the 
case on behalf of the prbsecution, and the évidence by which he ex- 
pected to sustain it. The reason given by the défendant in support 
of his request was that he had learned that the juror expressed an 
opinion as to the guilt or innocence of the défendant unfavorable to 
him. .Had this request been made, and the reason for it given, before 
the jury was completed, the court would hâve been authorized, under 
section 129, to grant the request; but after the entire body of 12 
jurOrs had been accepted and sworn, and the case for the prosecution 
opened to the jury, the request came too late. 

Five jurors were challenged by the défendant for actual bias, and 
the challenge denied. The action of the court in denying this chal- 
lenge is assigned as error. But thèse jurors were excluded by the de- 
fendant from the panel that tried the case by peremptory challenges, 
and when the jury was finally completed and sworn his peremptory 
challenges had not been exhausted. Thèse jurors did not sit on the 
trial of the case. They did him no harm. Their biased views of the 
case, if such they had, did not enter into the verdict. The défendant 
cannot complain if a challenge for cause is denied unless some substan- 
tial right is prejudiced by such action, and no substantial right is de- 
nied to the défendant if, after excluding objectionable jurors by per- 
emptory challenges, he has peremptory challenges left to him when 
the jury is finally completed. Hopt v. Utah, 120 U. S. 430, 436, 7 
Sup. Ct. 614, 30 L. Ed. 708; Spies v. Illinois, 123 U. S. 131, 168, 8 
Sup. Ct. 21, 31 L,. Ed. 80; People v. Larubia, 140 N. Y. 87, 89, 35 
N. E. 412. 

The défendant challenged the juror Gibson for actual bias. The 
challenge was denied ; and although the défendant had then two per- 
emptory challenges left to him, he omitted to interpose this challenge, 
and the juror was sworn to try the case. We are of opinion that the 
assignment of error witb respect to the action of the court in over- 
ruling the challenge to this juror for actual bias is properly before us 
for review. The fact that the défendant had a peremptory challenge 
left him, which he might hâve exercised when this juror was sworn, is 
a circumstance that may be considered, with the évidence obtained in 
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his èxâftiination, în determiiiîng ^hether the juror was legally dis- 
qualified ta ait on the trial of the case ; but we do not think thé défend- 
ant is eojjipelîed to exercise his right of peremptory challenge against 
a pôrson whose condition 6f mind is found upon examinatiop to render 
him Isgally disqualified to act as a juror in the case. The défendant 
raay, tïnder suçh circumstances, withhold his peremptory challenge 
for the contingeAcy-prôvided by law, namely, to secure the benefit 
of "an objection to a juror for which no reason need be given." Was 
the juror Gib,son disquE^lified under the statute ? When under exam- 
ination touching his qualifkations to act as a juror, he said that he did 
notrhearrany of the testimony in ,the; case of United States agajnst 
AHeii,^ Ihat hç.was not présent, ih the court room; that he had heard 
sortie, one[disGUBs this case (IjJnited States against George Hawkins); 
that thé .persons-who were discussing thg case did not prétend to be 
witnesses in the case; they said they were Hstening to the trial; that 
they did;not prétend to ret^te to him ;What the testimony in the case 
was 5 that hc had read an account of ,the case in the newspapers; 
that he had read what purported. to be portions of the testimony given 
in the casé ; that he thought he had read in the papers what purported 
to be the testimony of more thàn one witness; that he thought he read 
ail the testimony there was- in the papers ; that from what he read in 
the papers, lie. formed an opinion as to the guilt or innocence of the^ 
défendant George Allen; that that opinion was a fixed and decided 
opinion,— such an opinion as would require évidence to change; that 
he thought, from what he had heard and read, if he were selected as a 
juror in this case, he would go into the jury box with an opinion as to 
ïhe guilt Ofi innocence çf the açcused George Hawkins; that at the 
tinle he read the testipiony in the papers he believed it to be a true 
aCcount 'Oif the testimony in the case then upon trial; that the opinion 
which he formed was such an opinion as would require some évidence 
to removeî if the same évidence were produced (on the trial of George 
Hawkins) itrwould take some évidence to remove his opinion; that 
the opinion which he had at the tjme (he was testifying) as to the guilt 
or innocence of the , défendant George Hawkins was based upon 
rumors, and also upon the statement he had read in the papers; that 
he did not knt5>v of any reason why he could not be a fair and impar- 
tial juror in the case. Thereupon the juror was challenged by counsel 
ior the défendant for actual bias. Upon examination by the district 
attorney the juror contiiiued to testify as follows: 

"That he did nbt know what the évidence in this case wasv That he 
dldn't know, as a matter of fact, whether what he had read in the newspapers 
■was the évidence in the case of the United States against George Allen, 
tt was simply a newspaper version of what had occurred. That he supposed 
that It was the évidence in thé case. That he did not know, as a matter 
of fact, that it was the évidence in the case. That at the time of reading it 
it did not create any impression in his mind as to the guilt or Innocence of 
the défendant George Hawkins. That he had no opinion, at the présent time, 
as to whether or not the défendant George Hawkins was guilty. That if he 
were selected as à juror, and sworn to try this case, he thought he could 
consider it fàitly and impartially, and arrive at his verdict from the law and 
the évidence produced at the trial." , 

We do not think that this testimony established the légal conclusion 
that Gibson was disqualified to act as a juror in the case. It is true 



HAWEIM8 T. mriTBD STA.TKS. 577 

he had formed a fixed and decided opinion as to the guîlt or inno- 
cence of the codefendant George Allen, and from what he had heard 
and read he testified that he would go into the jury box with an opin- 
ion as to the guilt or innocence of the accused. But upon further 
examination he said that he had no opinion at that time as to whether 
the défendant was guilty, and, if selected as a juror, he would try the 
case impartially, and arrive at a verdict from the law and évidence 
produced upon the trial. Upon such testimony it was the province of 
the trial court to détermine from ail the circumstances whether the 
juror could try the case impartially or not. There were at that time 
ten jurors in the box, sworn to try the case, against whom no chal- 
lenge for actual bias or other cause had been interposed. Only two 
jurors were required to complète the trial jury. The défendant had 
then remaining to him two peremptory challenges ; and while, perhaps, 
it is immaterial in determining the présent question, it is still a fact 
that when the jury was finally completed he had one peremptory chal- 
lenge left. Under thèse circumstances, we cannot say that the court 
erred in overruling defendant's challenge to the juror for actual bias. 

While the court was engaged in impaneling the jury, a question by 
counsel for the défendant to a juror under examination "as to whether 
he had an opinion as to the guilt or innocence of the défendant George 
Allen" was answered by the court by the remark, "That is one of the 
things that is an established fact in this community." This statement 
of the court in the présence of the juror was objected to by counsel for 
the défendant, and is assigned as error. The juror under examination 
when this remark was made was the ninth juror called to the box, and 
the third juror sworn to try the case. It was, in efïect, a déclaration 
on the part of the court that the robbery was an established fact, not 
merely in the judgment of the jury that tried the case, but in the opin- 
ion of the entire community, including the jurors from which a trial 
jury was then being drawn; that one of the parties charged jointly 
with the défendant with the commission of the crime was guilty of 
the offense charged; and that the only question in the pending case 
was whether or not the défendant then on trial was a party to the 
crime. We think this was error. The trial of the défendant Allen 
had just been concluded. The record before us discloses the fact that 
the challenges interposed against jurors for bias in the case on trial 
were because of opinions formed by them as to the guilt of the défend- 
ant upon the évidence taken upon that trial, and which they had heard 
or read. Under such circumstances the remark of the court certainly 
had the efïect of prejudicing the defendant's case in the minds of the 
jurors, — a préjudice which was not removed or modified by any quali- 
fication or instruction subsequently given to the jury. For this error 
the judgment must be reversed, and the case remanded for a new trial. 

Tïie other errors assigned may not arise upon a new trial, and there- 
fore do not call for comment at this time. The judgment is reversed. 

ROSS, Circuit Judge, concurs in the judgment and in what is said 
in the opinion on the last point considered therein. 
116 F.— 37 
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DOLÀN y. TTNITED STATES. 
(Circuit Court of Appeflls, Nlntb Circuit June 6, 1902.) 

■ ■;';■'■'' No.753, ■■ 

1. JdbObs— Qbdek op Challbhqb, 

On a. trial under an indlctment it Is pot error for the court to requlre 
the défendant to exliaust atl grounds ol challenge to each juror, both 
for cause and peremptory, as he 1b called, before the prosecutlan Is 
called upon to challenge, aind before anotber juror Is called into the box. 

3. SAMB— ACTDAI. BlAS— DiSGBÈTION. 

Défendant and two others were Jolntly indlcted for robbery. At 
separate trials each of the. others was convlcted before défendant was 
tried. He challenged four ijurors for bias, each of -whom testlfled that 
he had read the publlshed testlmony glven at the trials of the other two, 
or heard the testlmony, and had heaid It talked about, and formed an 
opinion as to the guilt of the others and of défendant, and that it would 
requlre évidence to remove such opinion, but that he could décide the 
case Impartiàlly on the évidence produced at the trial, uninfluenced by 
Buch former opinion. Or. Code Alaska, tit 2, c. 14, § 127 (30 Stat. 1298), 
provides that on the trial of a challenge for actual bias, although it 
should appear that the Juror has fonned an opinion on the merits of the 
cause fpom what he hasi 'heard or read, such opinion shall not of itself 
be sufflclent to sustaln the challenge, but the court must be satisfied 
from ail the circumstances that the juror cannot disregard such opinion 
and try the issue impartiàlly. Held, that it does not appear that the 
court falled to exercise a proper légal discrétion In overrùling the chal- 
lenges. 

Ross, Circuit Judge, di^senting. 

In Error to the District Court of the United States for the Second 
Division of the iDistrict of Alaska. 

John B. Allen and James E. Fenton, for plaintiff in error. 
Joseph K. Wood, U. S. Atty. Second Division, D. Alaska (Marshall 
B. Woodworth, U. S. Atty. N. D. Cal., of counsel). 

Before GILBERT, ROSS, and MORROW. Circuit Judges. 

MORROW, Circuit Judge. The plaintiff in error, together with 
George Allen and George Hawkins, were jointly charged with the 
crime of robbery in an indictment flled in the district court of Alaska, 
Second division, on the 23d day of January, 1901. The défendants 
were each tried separately. The trial of the défendant Allen was com- 
menced before the court and a jury on February 11, 1901, and resulted 
in a verdict of guilty being retumed by the jury on February 15, 1901. 
The trial of the défendant Hawkins was commenced before the court 
and a jury on February 18, 1901, and resulted in a verdict of guilty 
being^ retumed by the jury on February 21, 1901. The trial of the de- 
fendant in this case was commenced on February 26, 1901, and resulted 
in a verdict of guilty being returned by the jury on February 28, 1901. 
In forming the jury for the trial of the présent cause, as each juror 
was called into the box the défendant was required to exhaust ail 
grounds of challenge to the juror, both for cause and peremptorily, 

1 1. See Jury, vol. 31, Cent. Dlg. §§ 498, 499, 625, 
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before the prosecution was called upon to challenge, and before an- 
other juror was called into the box. The court in each instance re- 
quired the défendant in this order to exercise his peremptory challenge 
or accept the juror, or, upon failure to do so, to waive his right to 
thereafter exercise his right to a peremptory challenge. Under the 
ruling of the court, but under protest, the défendant exercised his 
right to ail of his lO peremptory challenges, and, after 12 men were in 
the jury box, be requested the court to be permitted to challenge an- 
other juror. This request was denied. The défendant also interposed 
challenges for actual bias against four jurors called to the box for 
examination. Thèse jurors were afterwards challenged peremptorily 
by the défendant, and they did not serve upon the jury that tried the 
case. The action of the court in directing the order in which the 
défendant might exercise his peremptory challenges and in overruling 
his challenges for actual bias are assigned as error. Exceptions were 
also taken to certain instructions which the court gave in submitting 
the case to the jury. Thèse instructions are assigned as error. 

In the case of Hawkins v. U. S. (just decided by this court) 116 Fed. 
569, we bave disposed of ail the questions raised by the défendant in 
the présent case with respect to the order in which he should exercise 
his right to peremptory challenges. After the défendant had chal- 
lenged 10 jurors peremptorily, his request to challenge another juror 
peremptorily was denied by the court. There was nothing in the pro- 
ceedings that entitled the défendant to the additional challenge, unless 
there was error in disallowing a previous challenge for bias. The four 
jurors challenged for actual bias were afterwards challenged per- 
emptorily, and excused from the jury. But thèse four peremptory 
challenges, together with six others, exhausted ail the defendant's per- 
emptory challenges allowed by law, and deprived him of the right to 
challenge peremptorily the twelfth juror sworn to try the case. If 
this action of the court compelled the défendant to exercise a per- 
emptory challenge for which no reason was required to be given to 
exclude a juror against whom a valid reason had been given and de- 
nied by the court, the défendant was clearly thereby deprived of a sub- 
stantial légal right, namely, thé right to the full number of peremptory 
challenges provided by law. The accused bas the right to secure an 
impartial jury — First, by excluding from the box ail whom he can 
prove to be legally disqualifîed ; and, second, a certain number, pro>- 
vided by law, whom he may suspect of being unfriendly, or not impar- 
tial, but against whom he can bring no proof of disqualification. This 
right of rejection given to the accused cannot be diminished or refused 
in either particular without depriving him of a substantial légal right. 
Were the four jurors challenged for actual bias qualifîed, under the 
statute, to try the case? H. O. Butler was the first juror challenged 
for actual bias. He testified as foUows : 

"That he knew the nature of the case against the défendant Thomas 
Dolan; that he did not hear the testimony in the case of United States 
against George Allen and George Hawlslns; that he had read an account 
of the case in the newspapers; that from what he had read he formed an 
opinion as to the guilt or Innocence of the persons charged with the crime 
stated in the indictment; that from what he had read he formed a fixed and 
decided opinion as to the guilt or innocence of the accused Thomas Dolaa 
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as woiiia requîrë évidence to change and remove; that the opinion that he 
had formed was net such an opinion tliat lie could not disregard -whenhe 
went into th« Jury box, if he was accepted as a jnror, to try tlie case upon 
the evidencej that he thought that, lie could wholly disregard the opinion 
which he had formed, and try the defehdànt Thomas Dolan according to the 
évidence as adduced upon the trial, and under the instructions of the court; 
but that the opinion which he had foru^ed was such an opinion that would 
require some ev.idence to change." 

And ifl response to questions pfopounded by the district attorney, 
he testified : 

"That hp had never heard any of the évidence In this case, and did not 
Icnow what the évidence was, except from reading wliat purported to be the 
évidence in the case of the United States v. George Allen, and that he did 
not know whether that was the évidence given on the trial of George Allen 
or not; that he had heard the case talked about upon the street, and that 
the opinion which he had formed was formed from rumor and from news- 
paper accounts; that he thought he could, if sworn and accepted as a juror 
in this case, disregard the opinion which he had formed, and set it aside, 
and try the case fairly and impàrtially, and wholly and solelv upon the évi- 
dence that should be given by the wltness, and according to the instructions 
of the court" 

Clyde Hatch was the second jufor challenged for actual bias. He 
testified as foUows : 

"That he was working for the A. C. Company, and had been in the employ 
of said Company since the 20th of Oetober; that he had not heard the 
nature of this case stated by anybody; that he was not présent during any 
part of the trial of the IJnlted States v. George Allen and George Hawkins; 
that he had read an account of the case In the newspapers, and from the 
account that he had read he at the tlme formed an opinion as to the guilt 
or innocence 6t the persons accused of the crime stated in the indictment; 
that the opinion that he had so formed was not a flxed and decided opinion; 
that the opinion that he had formed was not based altogether on a newspaper 
report or account of the trial; that the newspaper report that he read was 
a report of what purported, to be a part of the évidence of the witnesses In 
tlie case; that he (at the time of hls examination) had an opinion as to the 
guilt or innocence of the accused Thomas Dolan; that the opinion which he 
had was based partly upon what purported to be the testimony of witnesses 
which he had fead in newspapers, and partly from what he had heard talked 
about the case, but that his opinion was based mostly on what he had heard; 
that he did not héar any of the testimony, and did not know whether what 
he had read in the newspapers was the testimony; that his opinion was not 
based on what he had read in the newspapers at ail; that he had, at the 
time of his examination, an opinion as to the guilt or Innocence of the 
accused Thomas Dolan, and that the opinion which he then had would re- 
quire évidence to change." 

In response to questions propounded by the district attorney he then 
testified: 

"That he had not known of his own knowledge any of the facts connected 
with the case of United States v. Thomas Dolan; that the opinion which he 
had formed was based upon what he had read in the newspapers, and 
Street rumor, — talklng generally; that he thought he could, notwlthstanding 
that he had formed an opinion from listening to street rumor and reading 
newspapers, go Into the jury box, if accepted as a juror In this case, and try 
the case fairly and ImpartlaUy, solely tipon the testimony of the witnesses 
that should be given before hlm on the trial, and under the instructions of 
the court; that he could disregard an^ opinion that he might hâve formed 
from street rumor, and try the case from hearing the witnesses on the wlt- 
ness stand, and ùtider the Instructions given by the court" 
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W. P. Sinnott was the third juror challenged for actual bias. He, 
testified as follows: 

"That he resided In Nome; that he was a miner; that he had heard the 
nature of this case; that he had read a part of the testlmony In the cases 
of United States v. George Allen and George Hawkins; that he forined an 
opinion as to the guilt or innocence of the défendants George Allen or 
George Hawkins; that he did not hâve, at the time of his examination, any 
opinion as to the guilt or innocence of the accused Thomas Dolan; that he 
read nearly ail of the accounts of this case in the newspapers; that from 
what he had read In the newspapers, and from what he had heard of the 
case, and from the testimony that he had heard in the cases of United 
States V. George Allen and George Hawkins, he might hâve a slight opinion 
as to the guilt or innocence of the accused Thomas Dolan; that the opinion 
that he might hâve as to the guilt or innocence of the accused Thomas 
Dolan was not such an opinion as would in any wise influence hlm in his 
délibérations as a juror in this case, if he should be aceepted as a juror; 
that he was satisfied that he would be able to disregard whatever opinion 
he might hâve, and try this case accordlng to the évidence and instructions 
of the court; that the opinion which he had was based partly upon the évi- 
dence which he had heard in the cases of the United States v. George Allen 
and George Hawkins, and partly upon hearsay, and that he thought that 
it would require some évidence to change the opinion which he had then." 

And in response to questions by the district attorney he testified : 

"That, if swom and aceepted as a juror in this case, he would disregard 
any opinion that he might hâve formed in any way, and try the case fairly 
and impartially, and solely upon the évidence given in this case and the in- 
structions given by the court, and that he would try the case accordlng to 
the évidence in the case; that. If he were swom and aceepted as a juror, 
he would take his place in the panel, and disregard any opinion that he 
might bave formed." 

H. C. Wilkinson was the fourth juror challenged for actual bias. 
He testified as follows : 

"That he had heard the nature of this case; that he had heard a part of 
the testimony in each of the cases of the United States v. George Allen and 
George Hawkins; that from the testimony he had heard in those cases he 
formed an opinion as to the guilt or innocence of the accused Thomas 
Dolan; that at the time of his examination as a juror he then had an 
opinion as to the guilt or innocence of the accused Thomas Dolan; that the 
opinion which he then had was based upon the testimony which he had 
heard and what he had read in the newspapers; that he belleved that 
opinion which he then had was a flxed and decided opinion, and such an 
opinion as would require évidence to change; that the opinion which he then 
had was based partially upon the testimony that he had heard and par- 
tially what he had read in the newspapers." 

In response to questions by the district attorney he testified further : 

"That he had heard some of the testimony in both cases of the United 
States V. George Allen and George Hawkins; that he formed an opinion as 
to the guilt or innocence of George Allen and George Hawkins, the de- 
fendants then on trial; that from what he had heard he then had an opinion 
as to the guilt or Innocence of the défendant Thomas Dolan; that the opinion 
which he then had was not such an opinion as he could set aside and try 
this case between the government and Thomas Dolan as he could hâve If 
he had never heard of it; that he did not know what the évidence was in 
the case of United States v. Thomas Dolan; that, if he were sworn and 
aceepted as a juror, he could try this case of the United States v. Thomas 
Dolan as fairly and impartially as though he had never heard of it; that 
if he were sworn and aceepted as a juror, and called into the panel, ho 
wonid elimlnate any opinion that he might hâve formed in his mind, and 
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tey thls case solely upon the évidence given by tlie witness lu thls case, and 
accordlng to the Instructions of the court." 

Section 127, c. 14, tit. 2, of the Criminal Code of Alaska, provides 
as foUows: 

"Tliat a challenge for actual blas may be taken for the cause mentioned 
In the second subdivision of section one hundred and twenty-eight (125). 
But on the trial of such challenge, although it should appear that the juror 
challenged has formed or expressed an opinion upon the merlts of the cause 
from vç-iiàt he may hâve heard or read, such opinion shall not of Itself be 
suffldent to sustain the challenge, but the court must be satlsfled, from ail 
the icirctmstances, that the juror cannot disregard such opinion and try the 
issue impartially." SO Stat. 1298. 

Thé action of the court in denying challenges for bias interposed by 
the défendant against thèse four jurors was founded upon évidence 
tending to show that they could disregard any opinion they had formed, 
and try the issues in the case impartially. Besides, the court had an 
opportutiity of observing the manner of thèse jurors under examina- 
tion, and determining from their conduct whether their déclaration 
of impartiality was to be believed or not. There is nothing in the pro>- 
ceedings or in the testimony to warrant this court in holding that the 
court belpw failed to exercise a proper légal discrétion in overruling 
the challenges. Reynolds v. U. S., 98 U. S. 145, 25 L. Ed. 244; Hopt 
V. Utah,: 120 U. S. 430, 432, 7 Sup. Ct. 614, 30 L. Ed. 708 ; Spies v. 
Illinois, 123 U. S. 131, 170, 8 Sup. Ct. 21, 22, 31 L. Ed. 80; Connors 
V. U. S., 158 U. S. 408, 15 Sup. Ct. 951, 39 L. Ed. 1033; Thiede v. 
Utah, 159 U. S. 510, 516, 16 Sup. Ct. 62, 40 L. Ed. 237. 

The instructions of the court to the jury, taken as a whole, stated 
the law of the case correctly. 

Finding no error in the proceedings, the judgment of the district 
court is afHrmed. 

ROSS, Circuit Judge, dissents. 



ENGBLSTAD v. OUFEESNB. 

(Circuit Conrt of Appeals, Ninth Circuit. May 5, 1902.) 

No. 768. 

1. CONTINCAKCB— QkODNDS— yÔLUNTAKY ABSENCE OF PLAINTIPP. 

A complainant who, with knowledge that his suit is at issue and ready 
for trial, voluntarily leaves the district without obtalnlng or applying 
for a contlnuance, or arranging for the taking of his testimony, cannot 
complain because the court ref used to grant a contlnuance to procure 
his testimony when the cause was reached for trial. 

8. Equitt — Appbal — Ehrobs of Kkpbrbk in Admission of Evidence. 

On appeal in an equlty suit tried by a référée, who reports the évi- 
dence, as well as his flndings, to the court, the appellate court should 
not reverse the cause merely because the référée admltted incompétent 
or irrelevant évidence, or excluded évidence which was admissible, 
where, upon ail the facts, it is clear that such action did not affect the 
resuit 
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8. Specific Performance — Conteact for Exchakgb op Real Estate — 
Discrétion of Court. 

Défendant contracted In writlng to convey to eomplainant a half in- 
terest In a mining claim In exchange for a half interest in some one 
of a number of çlalms descrlbed, to be selected by hlm. The contract 
stated that such claims were then owned and operated by eomplainant. 
In a suit for spécifie performance the évidence elearly showed that no 
one of the claims to whlch eomplainant asserted title was at the time 
of the contract being operated by hlm, and that none of them had since 
been so operated or opened as to afCord défendant an opportunity to 
make an intelligent sélection between them. Held, that uuder such cir- 
cumstances a decree refusing to compel a spécifie performance by de- 
fendant was clearly within the court's discrétion, and would not be dis- 
turbed on appeal. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Gordon Hall, Jackson, Pittman & Fink, and Ira D. Orton, for ap- 
pellant. 

R. B. Milroy, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was a suit for the specific perform- 
ance of the followiiig written instrument, executed by the respective 
parties on the iQth day of January, 1899, at St. Michaels, Alaska: 

"This agreement, made and entered into this 19th day of January, A. D. 
1899, by and between E. Engelstad, the party of the flrst part, and J. A. Du- 
fresne, the party of the second part witnesseth: That the said party of the 
flrst part, in considération of the covenants and agreements hereinafter made 
by the said party of the second part, hereby covenants that he, the said party 
of the flrst part, will give an undivided one-half net interest in the claim 
selected by the said party of the second part from claims owned and operated 
by the said party of the flrst part or bis agents, said mining claims being 
sitnated in the Cape Nome mining district, district of Alaska, and known and 
designated as foUows, to wit: Claim No. 4 below on Mountain creek; claim 
No. 1 below on Extra Dry creek; claim known as 'Yugar*; claim known as 
'Rock Creek,' 1,000 feet by 660 feet; claim known as 'Lone Star Claim,' Joe's 
gulch, tributary to Dexter creek; claim No. 15 below on Dry creek; claim No. 
3 below on Glacier creek, an undivided one-half; claim No. 2 below on Lind- 
blom creek, 500 feet by 1,000 feet; claim No. 12 on Anvil creek, an undivided 
one-half. And the said party of the second part, for and in considération of 
the covenants and agreements of the said party of the flrst part, hereto cove- 
nants and agrées to and with the said party of the flrst part that the said 
party of the second part hereto will give one-half interest in claim No. 10 on 
Dexter creek, situate in the Cape Nome mining district, district of Alaska, 
owned and operated by the said party of the second part. In witness whereof 
the said parties bave hereunto set their hands and seals the day and year 
flrst above written. Bdwin Engelstad. [Seal.] 

"J. H. Dufresne. [Seal.] 

"Signed, sealed, and delivered in the présence of : 
"W. Alex. Hudson. 
"H. G. Stevens." 

The bill sets out the contract în hœc verba, and allèges that the 
eomplainant, prior to its exécution, discovered gold upon the claims 
of which he is stated in the contract to be the owner, and located the 
same under and in pursuance of the laws of the United States and of 
the local rules and régulations of the mining district in which they 
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are situated, ever since which time he has been the owner and in the 
possession thereof, and engaged in the opération of the same ; and 
that the défendant is, and has been during the same time, the owner 
of a claim known as "No. lo on Dexter Creek," having theretofore 
discovered gold thereon, and having theretofore located the same 
under and in pursuance of the same laws, rules, and régulations, and 
having during the same time been in the undisputed possession 
thereof, operating the sartae for mining purposes, and extracting 
therefrom large quantities of gold. It is alleged that prior to the 
commeneement of the suit the complainant demanded in writing that 
the ^défendant make his sélection of a claim from the list of claims 
mentioned in the contract, of which he desired a conveyance by the 
complainant of an undivided half interest, and that the complainant 
then and there ofïered in writing to make, acknowledge, and deliver 
to the défendant a good and sufEcient conveyance of an undivided 
half interest in such claim so selected by him, and thereupon de- 
manded of the défendant a conveyance to the complainant of an un- 
divided half interest in claim No. lo on Dexter creek ; that the de- 
fendant, with intent to defraud the complainant, refused, and still 
refuses, to perform his part of the agreement, and to exécute or 
deliver to the complainant a conveyance of the undivided half inter- 
est in claim No. lo on Dexter creek, although able to do so. The 
bill further allèges that the last-mentioned claim is a placer mining 
claim, easily worked, and that the défendant is continuously work- 
ing the same, and extracting therefrom gold, with the intent to de- 
fraud the complainant, and is appropriating ail of the output to his 
own use and benefit ; that a large portion of the claim remains unde- 
veloped, which portion, the complainant allèges, contains valuable 
deposits of gold, and th^t the défendant, unless restrained by the 
court, will continue to mine and extract gold therefrom, and cou- 
vert the same to his own use, to the irréparable damage of the com- 
plainant; that the défendant is insolvent, and unable to respond in 
damages to the complainant, who has no plain, speedy, or adéquate 
remedy at law ; that the defendant's said mining claim is so situated 
that the gold cannot be extracted therefrom except during the sum- 
mer season of the year, and that, in order to prevent the complain- 
ant from being damaged by reason of the failure of the défendant to 
conform to his part of the contract, it is necessary and proper that 
a receiver be appointed to operate and care for the mining claim dur- 
ing the pendency of the suit, and that an injunction should issue 
restraining the défendant and those acting under him from mining 
the claim or extracting any gold therefrom ; that the complainant 
is, and at ail of the times mentioned in the bill has been, ready, will- 
ing, and able to perform his part of the agreement, and concludes 
with a prayer for a spécifie performance thereof, for the injunction 
mentioned, and for an accounting between the défendant and the 
complainant, with a decree for such amount as shall be found due the 
complainant upon such accounting, together with his costs. 

The answer of the défendant puts in issue each and ail of the al- 
légations of the bill, except that alleging the exécution of the con- 
tract sued on, which the answer admits to hâve been signed by the 
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respective parties, but which it allèges was entirely without consid- 
ération ; and for further and separate défense allèges : 

"That prier to the ITth day of August, 1899, and before the time that C. B. 
Hoxie, aeting or pretending to act as attorney In fact for the plaintifE herem, 
demanded that défendant sélect one of the elaims described In the plamtifC s 
complalnt and said agreement, and mentioned In the demand referred to m 
plaintift's complaint, the défendant requested the plaintifE to open up, develop, 
and operate the placer mining elaims alleged to hâve been acquired and 
owned bv the plaintifE, and more particularly described in the alleged agree- 
ment, Bo'that the défendant might be able to form some opinion of the value 
of said elaims, in order to make an intelligent sélection in référence to the 
relative values thereof; that the plaintifE then and there refused to do so, 
and informed défendant at that time that he would not operate said elaims, 
nor any of them; that thereupon the said défendant rescinded said agreement, 
and informed the plaintiff that he would not convey to him an undivided one- 
half interest in No. 10 on Dexter creek, or any part thereof, for the reason 
that the- said plaintifE refused to open up, operate, and develop the elaims 
alleged to be owned by him, and mentioned in said contract, and demonstrate 
the values thereof." 

The answer further allèges that the complainant never opened up, 
prospected, developed, nor operated any of his alleged elaims so that 
the value thereof could be ascertained, and that the défendant has 
had no opportunity of acquiring any information from any source 
concerning their value, and that the complainant has, with intent to 
defraud the défendant, purposely refused to open up, develop, or 
prospect any of his alleged elaims, or to give the défendant any op- 
portunity of ascertaining their value, by reason of which the de- 
fendant has been unable to make any sélection from the plaintifif's 
alleged elaims, whose value, if any, is wholly unknown to the de- 
fendant, who would be unable to make any intelligent sélection of 
any one thereof; that the défendant in good faith entered upon his 
claim No. lo on Dexter creek, and by prospecting the same demon- 
strated it to be of considérable value, and that to require the de- 
fendant to sélect from ten elaims, each and ail of which the com- 
plainant refuses and neglects to open up, prospect, or develop, in 
exchange for an undivided one-half interest in one of which he 
should convey an undivided one-half interest in his developed and 
valuable claim, would be inéquitable and unjust. And for a further 
and separate défense the answer allèges, upon the information and be- 
lief of the défendant, that the plaintifï is unable to carry out his part 
of the contract; that he has leased a portion of his alleged elaims, 
the lessees of which are in possession of and working the same, 
and that there are adverse claimants to some of the complainant's 
other elaims described in the contract, claiming the same adversely to 
the complainant, by reason of which the complainant is unable to 
convey to the défendant an undivided one-half interest in either of 
his said elaims. To the answer the complainant filed a replica- 
tion, putting in issue the matters of défense set up. 

It further appears from the record that on the 7th day of January, 
1901, the cause was, upon the application of the défendant, ordered 
by the court to be placed on its trial calendar, and that on the 3ist 
day of the same month, it being about to be reached for trial, the 
complainant moved for a continuance of the cause for the term, upon 
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th'e affidavit' ôf Charles U. Hoxie, which stated that he is attorney 
in fact for the complainant, aiid that, after fully and f airly stat- 
iag the çomplainant's case to his attorney, he was advised and 
verily believed that the complainant had a good cause of action on 
the merits, and that he could not safely go to trial at that term of 
the court because of the çomplainant's absence from the district ; 
"that the plaintifif is the sole and only witness in rebuttal to the 
testimpny of the défendant or the allégations of said answer; that 
said suit has been pending and ready for trial during the season of 
1900, and the défendant (plaintifif) was présent in Nome City, and 
in atténdance upon this court, for the purpose of testifying in said 
cause, but was compelled to go to the city of Washington, D. C, 
to transact business with the post-office department in connection with 
a certain mail contract theretofore held by the plaintifif; that the 
said plaintifif is away from Nome City, but intends to return, via 
Katmai, over the trail, during the winter." The affidavit of Hoxie 
further stated that the complainant, if présent at the trial, would ex- 
plicitly deny ail of the averments of the answer set up in défense of 
the suit, and would further testify that he has prospected and opened 
up each and every of his alleged claims mentioned in the contract, 
and that he has been prevented from selling or properly operating 
them because of the contract and of this suit ; and that he was then 
able and willing to perform his part of the contract, and convey to the 
défendant an undividéd one-half interest in either of his said claims. 
The aflfidavit of Hoxie further stated that the work done upon the 
çomplainant's alleged claims was done under and by direction of the 
afifiant. The court overruled the motion for a continuance, and the 
cause was referred to P. C. Sullivan to take the testimony therein, 
and report his findings of fact and conclusions of law to the court, 
ail of Which was done. 

It is insisted upon the part of the appellant that the court erred in 
denying the motion for a continuance of the trial. We do not think 
so. It appears from the afifidavit upon which the motion for the con- 
tinuance was based that the complainant in the cause, with full knowl- 
edge of its pendency and of its readiness for trial, left the district in 
which it was pending, upon some other business of his own, which, for 
aught that was made to afç)ear, may hâve been of far less importance 
than the suit which he had instituted. Having voluntarily absented 
himself from the district in which he knew the suit was to be tried, 
without having procured, or even made application for, a continuance 
of the trial thereof, and without having made, or even attempted to 
rtiake, so far as appears, any arrangement for the taking of his testi- 
rhony, he carinot be heard to complain that the case was tried in its 
regular order in his absence. The référée, upon the évidence intro- 
duced by aîid on behalf of the respective parties, found as a fact, among 
other things, that at the time of the making of the contract sued on 
the complainant and défendant "orally agreed and understood that 
each should hâve title to the mining daim or claims which each party 
was stated to own in the written agreement; also that the contract 
should be void in case either did not hâve title to such claims. It was 
further agreed at the time that ail of the mining claims mentioned in 
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the contract should be worked and operated before the ist day of 
August, 1899." The référée further found that prior to the exécution 
of the contract the défendant had never been npon any of the claims 
therein mentioned; that shortly after its exécution, and some time in 
February or March, 1899, the défendant left St. Michaels, and went to 
Nome for the purpose of working his claim No. 10 on Dexter creek, 
and some time in the month of June of that year caused his said claim 
to be opened and operated, and that the same was worked during the 
months of June and July, 1899, and thereafter; that on the 2d day 
of August, 1899, the défendant and the complainant had a conversation 
in Nome in relation to the making of conveyances under the contract, 
in which the défendant "repudiated the contract, and the plaintiff 
understood from the conversation that Dufresne would not carry out 
the terms of the contract, and that défendant declined to do so upon 
the ground that he was not in position to make any sélection from 
plaintifï's claims, because, as défendant contended, plaintiff had not 
worked or operated his claims so that the défendant could make a fair 
sélection"; that on the I7th day of August, 1899, the complainant, 
through his attorney in fact, Hoxie, made a written demand upon the 
défendant to the efïect that he sélect one of the complainant's claims 
of the undivided one-half interest in which he desired a conveyance, 
and which demand also contained, on the part of the complainant, an 
ofïer to make, acknowledge, and exécute a good and sufhcient convey- 
ance by the complainant of such undivided one-half interest, and a 
demand that the défendant make, acknowledge, and exécute to the 
complainant a like conveyance of an undivided one-half interest in his 
claim No. 10 on Dexter creek, with which demands the défendant re- 
fused to comply. The référée further found as a fact that at the time 
of the exécution of the contract none of the mining claims mentioned 
therein as being owned and operated by the complainant were in actual 
opération, nor had any of them been opened up at ail, and that there 
had then been no work of any kind done upon the defendant's claim 
No. 10 on Dexter creek, also in the contract said to be then owned and 
operated by him. The référée further found "that more or less assess- 
ment work was done by the plaintiff upon the différent claims men- 
tioned as being owned by him in the months of August and September, 
1899. Upon No. 15 below on Dry creek assessment work was done 
in July and August, 1899, but beyond the doing of such assessment 
work there appears not to hâve been any work or opérations of any 
kind on the claims mentioned as belonging to the plaintiff, and none of 
the claims of plaintiff were ever mined or operated as mining claims 
within the meaning and intention of the parties under the contract." 
It was further found by the référée that the complainant was not at the 
time of the exécution of the contract, nor has he ever been, the owner 
of any of the claims of which he was therein stated to be the owner, 
but that ail of them then were, and ever since hâve been, owned by 
the complainant, C. E. Hoxie, and one Macdonald, in equal sfiares. 
The référée further found that after the commencement of the suit, 
and during its pendency, to wit, on the 28th day of May, 1900, the 
complainant made to one Stephen Ivanoff "what is termed a 'lay lease' 
for one of the claims mentioned in the contract as being owned' by the 
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ï)laintîfï> beîng çlaim No. 12 above discovery on Anvïï creek, calleS 
the 'L,ast Paper Mine,' " by the terms of which one Martin Angel was 
granted the exclusive right to mine that claim during such time as 
should be necessary to completely extract ail the gold and other 
precious metals therefrom, in considération of which Angel was to 
work the claim in a proper and miner-like way, and extract therefrom 
ail the gold possible, 40 per cent, of the gross amount of which, and 
of other minerais taken therefrom, he should pay over to the complain- 
ant and the said Ivanofif from time to time as cleanups might be made, 
or upon their request ; the said Angel to hâve the right to the ex- 
clusive possession of the claim until it was "fully worked out or aban- 
doned" by him. The référée further found that one of the complain- 
ant's claims mentioned in the contract, to wit, No. 3 below on Glacier 
creek, is in litigation in a suit brought by one William Lichtenberg in 
the United States district court for the district of Alaska, Second di- 
vision, in which Lichtenberg claims to be its owner, but that the char- 
acter of the suit is not further shown by the testimony. It was further 
found by the référée that a number of the claims stated as being owned 
by the complainant are claimed by persons other than the complainant, 
but that the nature, extent, and character of said claims is not shown. 
The référée further found "that claim No. 12 above on Anvil creek was 
located by varions parties at différent times, but that the plaintiff never 
made any location or attempted location thereof ; that as to the other 
claims mentioned in the contract as being owned by plaintifif, the 
plaintiflf located or attempted to locate each and ail of them ; that the 
évidence does not disclose that claim No. 12 above on Anvil creek was 
ever transferred or conveyed to the plaintiff by any of the parties who 
located or attempted to make location thereof, or by any person. The 
adverse and différent locations or purported locations, with the dates 
and names pf parties, are shown by exhibit or schedule No. i," an- 
nexed to the findings. The référée further found that prior to the writ- 
ten demand made by Hoxie in behalf of the complainant, hereinbefore 
mentioned, the complainant had made a number of lay contracts or 
leases for the opération of portions of the claims mentioned in the 
contract as being owned by him to various parties, extending over 
varions periods of time, — one being for a period of three years, — none 
of which, however, were at the time of the trial in force, having there- 
tofore been abandoned by the respective parties taking them; but 
whether abandoned prior to the written demand by Hoxie in behalf of 
the complainant, or of the commencement of the action, the référée 
found was not shown by the testimony. He further found that there 
was no other considération for the contract sued on than the mutual 
promises therein contained, and that prior to the date of its exécution 
the défendant discovered gold upon his claim No. 10 on Dexter creek, 
and located the, same in accordance with the laws of the United States 
and with the local rules and régulations of the mining district in which 
the claim is situated, and that he has ever since been the owner and in 
the quiet and peaceable possession thereof; and, as a conclusion of 
law, that the complainant was not entitled to the spécifie performance 
of the contract sued on. The report of the référée was subsequently 
confîrmed by the court, and judgment given in favor of the défendant. 
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It appears that during the fourth day of the proceedings before the 
référée, the complainant asked that the further taking of testimony be 
adjourned for such a time as would enable him to obtain the testi- 
mony of Stephen Ivanofï, basing the motion upon an afïidavit of 
Hoxie to the effect that Ivanofï, if présent, would testify that he was 
the original locator of placer mining daim No. 12 above discovery 
on Anvil creek, and that prior to the making of the location he dis- 
covered gold thereon, and that the boundaries were properly marked 
by him, and the claim otherwise properly located, an undivided one- 
half interest in which he afterwards conveyed to the complainant, 
Engelstad, for a valuable considération; and "that he has caused 
the said claim to be opened, operaicd, developed, and prospected, so as 
to demonstrate the character of the ground and the value of the claim ; 
and that he was in possession of said claim prior to August, 1899, 
and was engaged in opening, working, and operating said claim at 
said time on behalf of himself and plaintïflf in this suit" (Engelstad) ; 
that those facts could not be proved by any other witness to the 
knowledge of afRant, and that Ivanofï was then residing at Unalaklik, 
Alaska, and that the reason a subpœna had not been issued for him 
"is that since the référence of this cause there has been no opportu- 
nity, on account of the climatic conditions, lack of communication, 
and the distance to said Unalaklik from Nome, to obtain the présence 
of said Ivanofï; that, if this cause is continued, the plaintifï will 
be able to obtain the testimony of the said Ivanofï before said référée ; 
that said Unalaklik is a distance of about three hundred miles from 
Nome, and on account of the uncertainty of the weather, and storms, 
and the inconvenience of traveling, and the danger incident thereto, 
and the delays connected therewith, it will be necessary that this 
cause be continued for two months" to obtain the testimony desired. 
The référée denied the motion for a continuance, to which action the 
complainant excepted, and hère assigns the ruHng as error. It is a 
sufificient answer to this assignment to say that such testimony on 
the part of Ivanofï would not hâve been admissible under the aver- 
ments of the bill, which are to the efïect that the complainant was the 
locator of claim No. 12 above discovery on Anvil creek, and has 
since been in the undisputed possession thereof, operating the same, 
and extracting gold therefrom. 

There are 47 assignments of error in ail, many of which do not con- 
form to the requirements of rule 24 of this court (11 C. C. A. xcv, 
47 Fed. xi). Most of them relate to alleged errors committed by the 
référée in admitting or excluding testimony. In considering such 
spécifications in an equity suit tried before the j'udge without a jury, 
or by a référée, who reports the évidence as well as his findings to 
the court, the appellate court ought not to reverse the cause merely 
upon the ground that the référée received irrelevant or incompétent 
testimony, or that he rejected testimony that was admissible, where, 
upon ail of the facts and circumstances, it is clearly apparent that the 
resuit could not hâve been dififerent if the testimony objected to had 
been rejected in the one case or received in the other. Migeon v. 
Railroad Co., 23 C. C. A. 156, yy Fed. 249, 252, and cases there cited. 
It is clear that the référée erred in admitting testimony to the efïect 
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that çitthe time of the making of the contract sued on the respective 
parties to it orally agreed that each should hâve title to the mining 
claim or claims which each was therein declared to own, and that 
the contract should be void in case either did not hâve such title, 
and that ail of the mining claims mentioned in the contract should 
be worked and operated before the ist day of August, I899. Au- 
thorities need not be cited to the proposition that paroi testimony is 
inadmissible to add to or alter a written agreement. But that testi- 
mony, as well as the findings of the référée in accordance with it, may 
be properly disregarded on the présent appeal. The contract itseîf 
déclares that the ten claims to which the complainant asserted title 
were not only then owned, but were then operated, by him. If in 
that condition, it was within the pôwer of the défendant to make an 
intelligent sélection of the one for an undivided one-half interest in 
which he agreed to convey an undiyided one-half interest in his own 
clain^. The évidence clearly shows, and the findings are to the 
efifect, not only that not one of the claims to which the complainant 
asserted title was at the time of the exécution of the contract operated 
by him, but that not one of them has at any time since been so oper- 
ated or opened as to give the défendant a reasonable opportunity to 
make the sélection provided for by the contract. This clearly estab- 
lished fact is, in our opinion, sufficient to defeat the complainant's 
suit, without regard to the question as to whether the sélection con- 
tracted for was or was not entirely personal to the défendant, and 
could or could not be exercised on his behalf in the event of his un- 
justifîable refusai to exercise it, and without regard, also, to the 
objections urged on behalf of the appellee to the lack of title in the 
complainant to the claims alleged to hâve been owned and operated 
by him. A decree for the spécifie performance of a contract for the 
sale or exchange of real estate does not go as a matter of course, but 
is granted or withheld, according as equity and justice seem to de- 
mand, in view of ail of the circumstances of the case. McCabe v. 
Matthews, 155 U. S. 550, 15 Sup. Ct. 190, 39 L,. Ed. 253, and cases 
there cited, 
The jùdgment is afïïrmed. 



STOOKSLAGBR T. UNITED STATES. 

(Circuit Court of Appeals, Ntoth Circuit. May 5, 1902.) 

No. 784. 

Courts— Spécial Tbrms— Presumption of Regularitt. 

The presiimption of law Is that a spécial terra of court held was duly 
convened, and that légal notice of the time and place had been glven, 
and thé bUrden of overcomlng such presumption rests upon one attack- 
ing the vall^lty of the proceedings on the grouad of any Irregularity in 
conyening or givlng notice qf such term. 

Same^Notice op Spécial TEïiii — Statutb Govbbning Alaska. 

Act .Tune 6, 1900 (31 Stat. 321), provldlng a civil govemment for Alaska, 
by section 4 establlshes a district court for the district of Alaska, and 
provides for thè appolntment of three district judges, one to réside la 
each of the three divisions Into which the district is dlvided. A regular 
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tenu of court îs fixefl for each division, and It Is further provided that 
spécial terms may be held by either jùdge at such place or places as 
may be deemed necessary and expédient, at least 30 days' notice to be 
given by the judge or the clerk of the tlme and place of holding spécial 
terms. The manner , of giving such notice is not prescribed. Dnring a 
spécial term being held at Nome an order was made In open court con- 
venlng a spécial term at Unalaska, in the same division, and direet- 
ing notice thereof to be given, -whlch was done. The Unalaska term was 
held by a différent judge, who, after it had been In session some tlme, 
entered an order adjouming the term for a week, to be then held at 
Nome. After the time for it to reconvene at Nome, he there ordered 
a grand jury drawn, which returned an indictment against défendant. 
Held, that such facts did not sustain a motion to quash the indictment 
on the groimd that the term at which it was returned was not legally 
held, it not appearing, from the record or otherwise, that notice of the 
holding of a term at Nome, at the time to which the Unalaska term was 
adjourned, had not been prevlously given, nor that the term previously 
convened at Nome had been adjourned. 

8. Gkanb Jury — Drawing in Vacatiott. 

The drawing of grand jurors, upon the order of the judge, in vacation, 
instead of in open court, constitutes no ground for quashing an indictment, 
especially where it is not shown that any préjudice to the défendant re- 
sulted therefrom. 

4. Indictmekt — Description of Offense — Formal Dbpects. 

Under the Criminal Code of Alaska, which provides that no Indictment 
shall be insufBclent by reason of a defect or imperfection in matter of 
form which does not tend to the préjudice of the substantial rights of the 
défendant, an Indictment for uttering a forged check is not insufflcient 
because the words "with intent to injure and defraud" are separated 
from those eharging the uttering and publishlng by the copy of the in- 
strument whlch is set out, Instead of being used in immédiate connec- 
tion therewith. 

5. Samb — Statutort Intent— Use of Conjunctive. 

Under a statute making an intent to "injure or defraud" an essential 
élément of the crime of uttering a forged instrument, an indictment, ehar- 
ging an intent to "injure and defraud" is sufBcient. 

6. Criminal Law — Review on Appbal — Order of Introducino Evidence. 

A judgment of conviction in a crimhial case will not be reversed by 
an appellate court because of the order in which the trial court per- 
mitted the introduction of évidence, unless there was an abuse of discré- 
tion prejudicial to défendant. 

7. Samb — Instructions— Refusal dp Rbquests. 

Where the instructions given by the court lu a criminal case cover 
ail the points set forth in defendant's requests, and correctly state the 
law on ail points upon which the court was required to charge under 
the issues, the refusal of the instructions requested is not error. 

8. FoRGKRT— Uttering Forgbd Check— Instructions Considbrbd. 

Instructions given upon the trial of a défendant charged with uttering 
a forged check with Intent to injure and defraud considered and approved. 

In Error to the United States District Court for the Second Di- 
vision of the District of Alaska. 

Key Pittman, for plaintifif in error. 
Joseph K. Wood, U. S. Dist. Atty. 

Before GILBERT and ROSS. Circuit Judges, and HAWLEY, 
District Judge. 

% 6. See Criminal Law, vol. 15, Cent. Dig. J 3063. 
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HAWt,ËY, District Judge. The plaintiff în error was îndicted, 
tried, and convicted of the crime of forgery, and sentenced to be im- 
pfisoned in the United States periitentiary at McNeill's Island, in the 
staté of Washington, for the perÎDd of three years. He seeks to 
hâve the proceedings in said case reviewed, and to hâve the judg- 
ment rendered therein reversed, for alleged. errors occurring therein. 
The assignment of errors is as follows : 

"(1) EiTTOr In overruUng défendantes motion to quash the indictment. (2) 
Error of the court in overruling defendahtfs demurrer to the Indictment. 

(3) Error of the court in overruling the objection of défendant to the question 
asked the wltness Frank Johnson on hls direct examination, wlth référence 
to the money wltness lent défendant, as follows, to wit: 'Q. State to the 
jury how you came to let him hâve It, and what he gave you as security.' 

(4) Error of the court in overrtiling the objection of the défendant to the 
question asked the wltness Frank Johnson on his direct examination, as 
follows, to wit: 'Q. What was the name slgned to the cheek?' (5) Error of 
the court In overruling the def endant's objection to admission In évidence 
of the cheek and exhlblt marked 'Plff. Ex. A,' and allowing the same to be 
read to the jury. (6) Error ôt the court in overruling the defendant's motion 
for a nonsult, and that the jury be fnstructed to return a verdict of not 
gullty. (7) Error of the court in overruling prisoner's motion in arrest of 
judgment" 

The first, and most important, assignment of error, is that the 
court erred "in overruling defendant's motion to quash the indict- 
ment" on the: ground that no légal, authorized term of court had 
been appointed, published, or convened at Nome at the time when 
the grand jufy that indicted him was called, drawn, or impaneled, or 
at the time w^hen said ifidictment was presented or filed, or at the 
time he was arraigned; that at ail of said times and dates Judge 
James Wickersham was holding the district court at a time and place 
unauthorized by law, and that, therefore, ail proceedings before him 
were coram non judice. What is the law upon this subject? What 
are the facts upon which the contention is based? A term of court 
is a definite and fixed timè prescribed by law for the regular dispatch 
of judicial business. Terms of court may be either gênerai or spé- 
cial. The gênerai terms are usually fixed by statute. Spécial terms 
are, as a gênerai rule, convened by giving notice of the time and 
place and m the manner required by statutory or constitutional pro- 
visions. The necessity for having à fixed time and place for holding 
court, for the proper and due administration of justice, must be 
apparent to allj for, were it otherwise, ail persons interested in the 
proceedings of the court would be Jiable to be kept in attendance 
as to the time and place of holding the same, and endless confusion 
would exist, and injustice to litigants might frequently arise. If a 
term of court, as fixed by law, is not legally convened, or the term 
is allowed to lapse, the courts hâve generally held that the proceed- 
ings had therein would be null and void. Northrup v. People, 37 
N. Y. 203, 205 ; People v. Nugent, 57 App. Div. 542, 67 N. Y. Supp. 
1035; Irwin V. îrwin, 2 0kl. 180, 37 Pac. 548; Insurance Co. v. 
Pappe, 4 Okl. iio, 116, 43 Pac. 1085; State v. Roberts, 8 Nev. 239, 
242; 21 Enc. PI. & Prac. 603, 609, 637, and authorities there cited. 
In State v. Roberts, 8 Nev. 239, wherè the regular term of the dis- 
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trict court was not convened at the tîme fixed by the statute of the 
State, the court said: 

"The Intention of the législature In prescribing the tlme for the commence- 
ment and the place for holding the terms of the district court was to attain 
certainty. The princlple of a flxed notice by the législature rests upon public 
convenience; otherwise suitors, grand and trial jurors, and others Interested 
in the proceedings of the court would be kept In attendance upon an uncer- 
tainty of time and place. 'Certain flxed times and places' were said by 
Spelman to be essential to the existence of a court; and thèse essentials hâve 
been recognized by lexicographers, text-writers, and judges erer since bis 
time. It is indispensable to the validlty of a judgment that It be rendered 
at the tlme and place prescribed by law. The proceedings in this case were, 
therefore, coram non judice and void." 

The disposition to be made of the first assignaient of error in this 
case dépends upon the construction to be given to certain provisions 
of "an act making further provisions for a civil government for 
Alaska, and for other purposes," approved June 6, 1900 (31 Stat. 
321, 322), and certain orders made and proceedings taken by the 
court in the Second division of the district court of Alaska. Sec- 
tion 4 of the act of congress reads as follows : 

"There Is hereby established a district court for the district, which shall be 
a court of gênerai jurisdiction in civil, criminal, equity, and admiralty causes; 
and three district judges shall be appointed for the district, who shall, during 
their terms of office, réside in the divisions of the district to which they 
may be respectively assigned by the président. The court shall consist of 
three divisions. * * • The judge designated to préside over division num- 
bered two shall réside at St. Michaels during his term of office, and shall 
hold at least one term of court each year at St. Michaels, In the district be- 
glnning the third Monday In June. • • • Bach of the judges Is author- 
ized and dlrected to hold such spécial terms of court as may be necessary 
for the puhUc welfare or for the dispatch of the business of the court, at 
such tImes and places In the district as they or any of them, respectively, 
may deem expédient or as the attorney-general may direct. * • • At 
least thirty days' notice shall be given by the judge or the clerk of the tlme 
and place of holding spécial terms of the court" 

The record shows that on July 5, 1901, Arthur H. Noyés, the 
duly qualified district judge for the Second division, in open court 
at Nome made the f oUowing order : 

"It appearing to this court that It is necessary to hold a, spécial term thereof 
for the discharge of the business of a distant portion of the district, and it 
appearing that under the provisions of section 4 of an act of congress approved 
June 6, 1900, the attorney gênerai of the United States bas dlrected that 
a spécial term of this court be held at tJnalaska in this district, and that the 
necessary notice thereof be given: It is now ordered that a spécial term of 
this court be held at Unalaska, to begin on the 19th day of August, 1901; and 
It Is further ordered that the clerk of this court give Immédiate notice there- 
of by posting at least three public notices; one to be posted at Nome, 
one to be posted at St. Michaels, and another to be posted at a prominent 
place In the said town of Unalaska, wlilch notices shall be posted at least 
thirty days prior to the said 19th day of August, 1901; and the United States 
marshal of this district is hereby instructed to provide a suitable court room 
and facUItles for holding said term of court at Unalaska, and hâve the same 
in readlness in August for holding the said term of court." 

Notice of this order was duly given by the clerk of the court, in 
pursuance of the provisions of section 4 of the act of congress, and 
in pursuance of the directions of the attorney gênerai and of the 
116 V.—S8 
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above order of the court. ,It furthet appears from the rççord that 
on August i6, rpor, James Wickersham, the qualified district judge 
of the Third division, and authorized to act as judge in the Second 
division, made an order cotnrtlanding the clerk and jury cofnmis- 
sioner to draw the grand jury to appear at Unalaska on August 19, 
1901 ; that on the said igth day of August the spécial term of court 
was re^ularly convened at Unalaska, Judge Wickersham presiding, a 
grand jury was duly impaneled, etc. It further appears that on 
Septçmtjér 10, 1901, in open court, Judge Wickersham presiding, the 
following order was made at Unalaska, viz. : 

"Good aiid sufflcient cause àppearing to the court therefor, It Is hereby 
ordered that the August, 1901, spécial term of thls court, beginnlng August 
19, 1901, .and held at Unalaska, In.sald district and division, be, and the same 
Is hereby, adjoumed to Septembçr 16, 1901, at ten (10) o'clock in the f ore- 
noon, to be then held at Nome, In sàld district and division." 

That thereaftçr, at Nome, Alaska, Septembér 21, rgoi, Judge 
Wickersham ordered the clerk and jury commissioner to draw the 
namefe of persons to serve as grand jurors "at the spécial August 
term, 1901, of said court, to be holden at Nome, Alaska, on the 23d 
day of S.eptembçr, A. D. 1901." That on said 23d day of Septern- 
ber, at Nome, the district court of the district was convened, James, 
Wickersham as presiding judge, and on that and the next day the 
grand jurors were examined and impaneled. It was this grand jury 
that found and returned into the court, at Nome, the indictment 
against thq, plaintiff in error (défendant in the court telow). 
. The niotion to quash the indictment was based upon affidavits 
showing that the orders above referred to appear upon the records 
of the court ât the term in Nome and at Unalaska, but thèse orders 
do not show or. tend to show that no notice was given for 30 days 
of the holding of a spécial term of court at Nome, if such a notice 
was necessaty;- They show that the term of court at Unalaska was 
properly held, and that in âdjournjng court at that place the judge 
did not give 30 days' notice of the time when.the court would meet 
at Npme; but the statutë .which is relied, upon as requiring 30 days' 
notice does not specify how such notice shall be given. The stat- 
utë would be çomplied , with if the notice was published in a news- 
paper, if one A^às publisliéd îjn thé couftty where the spécial term of 
court was to be held; or, if nonew^-s published in that county, in 
a newspapér of gênerai circulation iti an adjoining county; or by 
posting Notices in the county where the spécial têrm was to be held; 
of by an order duly published, made in open court, which was legally 
heldat any other place in the division; or in any bther manner yvhiçb 
would inf orm the gênerai public of the time and place when and 
where the spécial term of Court would be holden. 'The 30-days no- 
tiçlië' ;t-eqtiirea by the statute is mahdatory. The manner or form in 
wliiçh the notice shall be given is directory. 

.it is the validity of the court at Nome that is questioned. The 
record, however, is silent as to the proceedings at Nome by Judge 
Noyés after; making the order for the spécial term at Unalaska. For 
aught that appears in the records of this case, he may hâve contin- 
ued the term of cçurt at Nome, and kept it alive until Judge Wick- 
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ersham op'ened court there on September 26, 1901, in which event 
there would not be any necessity for giving any notice for a spécial 
terni at Nome. The proofs, as made, and the argument of the coun- 
sel, based thereon, as to the invaHdity of the term of court at Nome, 
could not possibly hâve any légal efifect unless it were true that un- 
der the laws of Alaska but one légal term of court could exist or 
transact business in the Second division at the same time. Such a 
contention would be absurd. Under the laws of Alaska the judges 
appointed to hold court in their respective divisions were fully au- 
thorized to hold a term of court, regular or spécial, anywhere with- 
in the district of Alaska where the necessities of the public interests 
require it, care being taken that due and proper notice be given of 
any spécial term of court being holden at any other place than as 
fîxed by the statute. For instance, Judge Brown, of the First divi- 
sion, could hold court at St. Michaels, Judge Noyés at Nome, and 
Judge Wickersham at Unalaska, at the same time, in the Second 
division, always provided that the court over which each presided 
was legally convened. This, under the law, cannot be questioned. 
A spécial term ordered by the judge of one division, or by the at- 
torney gênerai, might be held by a judge of any other division. 
Gonazales v. Cunningham, 164 U. S. 612, 621, 17 Sup. Ct. 182, 41 L. 
Ed. 572. Suppose, for instance, that Judge Noyés, while holding 
court at Nome, requested Judge Wickersham, when he got through 
with the spécial term at Unalaska, to corne to Nome, and hold court 
there, and the court at Nome was kept alive, and the term had not 
lapsed, could it legally be said that Judge Wickersham had no au- 
thority to hold the court at Nome because 30 days' notice had not 
been given? Certainly not. A term of court once regularly con- 
vened continues in session until it is actually adjourned for the term. 
Schofield v. Cattle Co. (C. C.) 65 Fed. 433, 435. Ail parties are 
bound to take notice of the term and meetings of the court, the terms 
of which, whether regular or spécial, are fixed by statute, or of which 
due notice has been given as by law required. 21 Enc. PI. & Prac. 
603, and authorities there cited. The facts ofïered by plaintif? in 
error fall far short of attacking the validity of the term of court at 
Nome. We are bound to assume, no facts appearing to the con- 
trary, that the term of court at Nome was legally convened. The 
burden of overcoming the presumption of regularity of the proceed- 
ings resta upon him who seeks to contest their validity. State v. 
Nolan, 99 Mo. 569, 577, 12 S. W. 1047; Black v. Bent, 20 Golo. 342, 
347, 38 Pac. 387; Ring v. State, 96 Ga. 295, 22 S. E. 526; Bostwick 
V. Bryant, 113 Ind. 448, 459, 16 N. E. 378; Bank v. Anderson, 6 
Wyo. 518, 525, 48 Pac. 197; Talbert v. Hopper, 42 Cal. 397, 401. 
The gênerai drift of ail the authorities upon this point is that in ail 
cases where it appears that it was possible and compétent for a court 
to hâve been in session on a given day, and there is nothing in the 
record to show that the terms and conditions authorizing a session 
hâve not been fully answered, it must be presumed that what was 
done by the court below was properly and legally done, and that the 
prerequisite steps necessary to constitute a légal court were taken. 
21 Enc. PL & Prac. 611, and authorities there cited. No facts are 
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shown which would justify this court ip holding that the term at 
Nome lapsed by reason of any failure to keep it in existence. It 
necessarily foUows, from tlie views we hâve expressed, that the court 
did pot ;err in overruling the motion to quash the indictment. 

Sonje suggestion was made by counsel that the grand jury ought 
to hâve been drawn in open court, instead of by the jury commis- 
sioners upon the order of the judge. We are of opinion that the 
liâmes of; the grand jurors were legally drawn. The plaintiff in er- 
ror enjoyed ail the protection which he could hâve had if the names 
had been drawn in open court. The grand jurors appeared in open 
court at the time designated in the order, and were regularly im- 
paneled. Drawing of jurors upon an order of the judge during va- 
cation bf the court constitutes no légal ground of quashing the in- 
dictment, especially where, as hère, it is not shown that any préjudice 
to the défendant resulted therefrom. U. S. v. Greene (D. C.) 113 
Fed. 683,696. 

It is nejct claimed that the court erred in overruling defendant's 
demurrer to the indictment. The indictment reads as follows : 

"Guy N. Stockslager Is accused by the grand Jury of the district of Alaslja. 
division No. two, by this Indictment, of the crime of forgery, committed 
as follows: The said Guy N. Stockslager, on the 28th day of July, 1901, In 
the district aforesaid, did willfully, knowingly, and felonlously utter and 
publish as true and genuiné to one Frank Johnson a certain false and 
forged wrltlng and check, the ténor, purport, and effect whereof Is as follows: 

" 'Nome City, Alaska, July 26th, 1001. No. 

" 'The Alaska Banking and Safe Deposit Go.: Pay to Guy N. Stockslager, 
or bearer, $100.00 (one hundred dollars). Oabell Whitehead.' 

"And indorsed thereon the followlng: 'Guy N. Stockslager.' He, the said 
Guy N. Stockslager, then and there well knowing the same to be false and 
forged, with intent to Injure and defraud; contrary to the form of the statute 
in such case màde and provided, and against the peace and dlgnity of the 
United Statek" 

The gtounds of objection to the sùfïiciency of this indictment are : 
(i) That it fails to charge that the forged instrument was uttered 
and published with intent to injure or defraud ; (2) that it does not 
conform to the requirements of chapter 7, tit. 2, of the Code of Civil 
Procédure for Alaska ; (3) that it is not in the form set forth in the 
appendix of.said Code; and (4) it charges the intent to injure and de- 
fraud in tbC'liçonjunçtive, instead of the alternative. Thèse several 
objections a^e purely technical,. and are whoUy without any merit. 
In order to cpnstitute the crime, it is, of course,, essential that the 
instrument forged should be charged to hâve been uttered and pub- 
lished "with intent to injure or defraud." It is so charged. It is 
admitted that, if thèse words had been used before the check alleged 
to hâve been forged was described, it would hâve been sufHcient ; for 
instance, immediately after the words, "Frank Johnson, a certain false 
and forged writing and check." In other words, the contention of 
counsel is that the words which are inserted after the description of 
the check constitute no part of th^ indictment. A bare reading of 
the indictment is sufScient to show that this contention cannot be 
sustained. It is an appeal to strict form instead of substance or to 
any matter of substantial justice. The language of the indictment. 
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in substance, compiles with the various provisions of the criminal 
Code of Alaska. This Code does provide that the manner of stating 
the act constituting the crime as set forth in the appendix "is sufïi- 
cient in ail cases where the forms there given are applicable"; but 
it does not say that other forms which are sufficient shall not be used. 
The Code requires the indictment to be direct and certain as to the 
party charged, the crime charged, and "the particular circumstances 
of the crime charged, when they are necessary to constitute a com- 
plète crime; * * * that words used in the statute to defîne a 
crime need not be strictly pursued in an indictment, but other words 
conveying the same meaning may be used." Moreover, it expressly 
provides "that the indictment is sufficient if it can be understood 
therefrom (aniong other things) * * * that the act or omission 
charged as the crime is clearly and distinctly set forth in ordinary 
and concise language without répétition and in such manner as to 
enable a person of common understanding to know what is intended; 
* * * that no indictment is insufficient, nor can the trial, judg- 
ment or other proceedings thereon be afïected by reason of a defect 
or imperfection in matter of form, which does not tend to the préju- 
dice of the substantial rights of the défendant upon the merits." It 
is impossible to see how the défendant could hâve been injured by 
the use of the words "injure and defraud" in the conjunctive, instead 
of "injure or defraud" in the alternative. It would be to him a 
benefit, instead of a détriment, because it might be argued that under 
tlie language of the indictment the burden would be upon the prosecu- 
tion to prove his intent to injure and defraud, whereas under the 
language of the statute constituting the crime it would only hâve to 
prove that his intent was either to injure or defraud. 

A synopsis of the testimony given at the trial will, with a référence 
to the instructions, in our opinion, clearly shows that the other as- 
signments of error are not well taken. The motion made to instruct 
the jury to bring in a verdict of not guîlty was made at the close of 
the testimony on behalf of the United States, and was not renewed 
at the close of the entire testimony. The testimony of the plaintifF 
in error of itself shows that the court did not err in submitting the 
case to the jury. His testimony upon his examination in chief was 
as follows: 

"Hâve resided in the district of Alaska about three years. I hâve known 
Mr. Johnson since 1899. I remember the circumstances of handlng Mr. 
Johnson a check. I needed some money, and I looked around town to see 
if I knew any one I could get it froœ, and I took the check to Johnson, and 
asked him to loan me twenty-five dollars. I admit that I ivrote the check. 
I told him emphatically that I would redeem It next moming, and not to 
présent it at the bank. I had no intention at either time of defrauding. I 
just took it as a loan. I believe I could hâve borrowed the money without 
It, but I needed it at the time, and I thought I would leave the check with 
him, and he would let me hâve some money. When he gave me the ten dollars 
he asked me if I needed any more, but I did not accept any more. I knew 
I could get the money next day. The day afterwards, about two o'clock, I 
was arrested, and hâve been In jail ever since. I never seen Mr. Whitehead's 
signature, and made no attempt to imitate his handwriting." 

On cross-examination he testified that the check (which is set out 
in the indictment) was the check he gave to Mr. Johnson ; that it was 
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in his handwritîng; that he carçied it in his pocket for some time 
before presenting it; that for sèverâl nights after writing it he needed 
money, and expected to borrow it, "but happened to run across some 
frierids and got the money" ; that he wrote the check in his room in 
the Raymond, and showed it to Mrs. Raymond, and told her that he 
"would hâve some money in a few days" ; that he wrote the check be- 
cause he wanted to be sure that he could get some money, "net to 
deceive, anybody, but to raise some money, — to borrow some 
money" ; that hé did not tell Johnson it \vas genuine, but told John- 
son to let him hâve some money on the check. "A. I said I wanted 
to borrow twenty-five dollars, and for him to put the check in the 
safe. Q. So yqu gave him the check for the purpose of getting 
twenty-live dollars? A. You can put it that way. Q. You got back 
the check? A* I did. Q. Then you came back and got ton dollars 
on it ? A. It was not a forgery. I did not tell him that it was gen- 
uine. Q. You knew that it was hpt genuine. A. I did. I did not 
try to defraud any one, though. I coùld hâve got more on it if I 
had." 

Mr. Johnson was thefirst witness introduced on behalf of the gov- 
ernment. He testified that he let the plaintiff in error hâve twenty- 
odd dollars in the month ôf September. He was then asked the 
question objected to and overruled, constituting one of the assign- 
ments of error, viz., "State to the jury how you came to let him hâve 
it, and what he gave you as security," and replied : 

"A check. He promlsed to redeem it the next mornlng. He came at elght 
or nine o'clock the next morning, and paid me the money that he had bor- 
ro-wed, and I dellvered the check to him. He came to me the same night, and 
gave me the check, and I gave him ten dollars. He told me not to take the 
check to the bank. I needed the money, and took the check to the bank to 
get the money." 

He said that he could not identify the check, but remembered that 
the amount of it was $ioo, and he believed that Mr. Whitehead's 
name was signed to it, and that it was indorsed ; that he took the 
check, and presented it to the cashier of the bank, who informed him 
that it was forged. W. H. Merrill, the cashier, corroborated the last 
stàtèment. Cabell Whitèhèad, manager of the bank, testified that 
the signature signed to the check was not his, and that the signature 
On the back was that of the plaintiff in error ; that he (Whitehead) 
never authorized any person to sign his name to the check. This 
was substantially ail the testiraony given in the case. The objections 
to the questions asked Johnson and to the admission of the check in 
évidence are based upon the ground that the check had not at that 
time been identified. The answer to such objections is that the or- 
der of introducing testimony is largely within the sound discrétion 
ôf the court, and, unless this discrétion has been abused in such a 
manner as to clearly show that injury occurred thereby to the préju- 
dice of the complaining party, the appellate court will not reverse 
the case. In the présent case the grounds of objection were cured 
by the subséquent admission of testimony which fuUy identified the 
check. 
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The only remaining point is whether the court erred in giving its 
instructions to the jury, or in refusing to give any of the instructions 
asked for on behalf of the plaintiff in error. The instructions of the 
court given of its own motion covered ail the points set forth in the 
instructions asked for by the plaintiff in error, and, if they are cor- 
rect in ail essential particulars, and fully cover ail the points upon 
which the court was required to instruct the jury, it will be unneces- 
sary to notice any of the instructions asked for by the plaintiff in er- 
ror. The law is too well settled to require discussion upon the point. 
"The duty of the court is fully discharged if the instructions embrace 
ail the points of law arising in the case in the court's own language." 
II Enc. PI. & Prac. 288, and authorities there cited; Swensen v. 
Bender (C. C. A.) 114 Fed. i. To show that the court did not err 
in its instructions, we quote the portions of its charge specifically 
excepted to, and one or two paragraphs to which there were no ex- 
ceptions : 

"You are instructed that the défendant in this case Is presumed to be in- 
nocent until he is proven to be guilty by the évidence in the case beyond 
a reasonaWe doubt, and It is your duty to give the défendant the beneflt of 
the presumption in his favor that he is innocent until you shall be convinced 
by the évidence in this case beyond a reasonable doubt that he is guilty. 

"You are instructed that in considering the case you are not to go beyond 
the évidence to hunt up doubt. A doubt, to justify an acquittai, innst be 
reasonable,— that is, it must be one for which a good reason can be given,— 
and it must arise from a candid and impartial investigation of ail the évi- 
dence in the case, and unless it is such that, were the same connected with the 
graver transactions of life, it would cause a reasonable and prudent man to 
hesitate and pause, it is insufiicient to authorize a verdict of not guilty. If, 
after considering ail the évidence, you can say you hâve an abiding conviction 
of the truth of the charge against this défendant, as contained in the indict- 
ment, you are then satisfied beyond a reasonable doubt, and should find him 
guilty. * * • 

"You are instructed that whoever shall, with intent to injure and defraud 
any one, kuowingly utter or puhlish as true and genuine any false and forged 
ehecli, is guilty of a crime, and shall be punished as prescribed by the Code. 

"Before you can find ttie défendant guilty in this case as charged in the 
indictment, you must find from the évidence beyond a reasonable doubt: 

"(1) That the check set ont in the indictment was false and forged; that is 
to say, that it was not the check, and made, signed, and delivered to the 
défendant, or to any other person, by the drawer, Cabell Whitehead, or any 
one by him authorized. And if you shall find and believe from the eri- 
dence in this case beyond a reasonable doubt that the défendant personally 
wrote, made, and signed the check, and affixed thereto the name of Oabell 
Whitehead, without his consent, authority, or permission, and that his act in 
so doing was not thereaf ter, and before the check was passed to any one else, 
ratified or assented thereto by Cabell Whitehead, then I instruct' you that it 
was false and forged. 

"(2) That he knowingly or Intentionally uttered or published the check set 
out in the indictment; To utter a check is to pass or dellver it to any other 
person; to publish it is to make it known or exhibit or deliver it to another. 
If you shall find from the évidence in this case beyond a reasonable doubt 
that the défendant in this case did at the time and place mentioned in the 
indictment knowingly and intentionally deliver the said check to Frank John- 
son, and procured the said Johnson to accept the same, and that Johnson, rely- 
ing upon the check, presented it to the bank for payment, then you should find 
that he knowingly uttered and published it. 

"(3) If you shall find from the évidence beyond reasonable doubt that the 
défendant did knowingly utter and publish the check set out in the indict- 
ment, then before you can find him guilty you must further find from the 



600 116 FEDERAL ftBPORTER. 

cTldence beyond a reasonable doubt that he publlshed the same as true anS 
genuine; that Is to say, that it was the check of the person whose name Is 
sigBed thereto as drawer. If you shall flnd from the évidence beyond a rea- 
sonable dpubt that he so knowingly uttered and published the check, that it 
was signed in the name of Cabell Whitehead, that he gave it to another person 
wlth tbe intent to deeeive hlm and obtain money on it, and that he did not 
inform the person to whom he passed it that it was false and forged, but 
allowed him to believe it was the check of the drawer, and that the person 
taking It relied npon Itj and presented It to the bank for payment, then you 
should flnd that he so uttered and published it as true and genuine. 

"(4) If you shall flnd from the évidence In the case beyond a reasonable 
dOTJbt that the défendant did knowingly utter and publish the check set forth 
in the Indlctnaent as true and genuine, still, before you can convlct him, 
you must further flnd that he so uttered and published it with intent to 
injure and defraud another. And in thls respect you may consider whether 
he had an intent to injure or defraud either the party to whom he gave 
the check or Cabell Whitehead. And If you shall flnd from the évidence 
beyond a reasonable doubt that he uttered and passed the check upon 
Johnson wlth Intent to decelve him, and did obtain money on it, and that 
Johnson, relying upon the check, presented it to the bank for payment, 
then you mày Infer from that act an Intention to injure the said Johnson 
or Whitehead; and if you shall flnd from ail the évidence in the case be- 
yond a reasonable doubt that the check was so uttered with the intent 
to obtain mOney upon it, you should flnd that he did utter and publish the 
said check wlth an intent to Injure or defraud." 

We hâve carefully examined the entire record. Our conclusions 
are that the plaintiff in error had a fair and impartial trial, free from 
préjudice pr error. 

The judgraent of the district court is affirmed 



ALASKA & P. S. S. 00. et al. V. 0. W. CHAMBERLAIN & CO. 

(Circuit Court of Appeals, Nlnth Chrcult May 12, 1902.) 

No. 750. 

1. Shipping — Home Pobt— Chaetbb Partt— Supplies. 

Where the charterer of a vessel Is a corporation, the place of Its prin- 
cipal placé of business Is tie home port of the vessel as to ail daims for 
BuppUés furnishedby persons with notice of the charter party. 

8. Samb— Maritime Lien. 

Where supplies are fumlshed a vessel In her home port, no maritime 
lien e^sts therefor. 

8. Same— Statutort Lien. 

Where a charter party provlded that it was a démise of the vessel for 
a certain term, and that the charterer should hold the owner free from 
liens, Buch charterer had sufflcient interest in the vessel to subject it to a 
statutory lien f<» supplies. 

4. Samb— Prbsumption. 

Where suppliëis are furnished to a charterer having a démise of a vessel 
for a certain term at the place of the charterer's résidence, It will be pre- 
sumed that crédit was given to the charterer, and not to the vessel, which 
presumptlôn may be rebntted only by proof that it was the intention of 
both parties ^àt crédit should be given to the vessel. 
B. Same— Evidence. 

Where supplies are fumlshed to the owner of a vessel at the home port, 
évidence that thé vendor understood that he was furnishing the supplies 

T 2. See Maritime Liens, vol. 84, Cent Dig. S 7. 
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on the crédit of the vessel, and bo entered them on hls books of acconnt, 
is insufflcient to rebut the presumption that supplies so fumished are fur- 
nished on the crédit of the purehaser only. 

6. Same. 

Evidence held insufiiclent to show an intention on the part of both buyer 
and seller of supplies fmnished for use of the steamship that the supplies 
were to be furnished on the crédit of the Tessel, and not on the crédit of 

the purehaser. 

7. Bamb— Lien— FoKBCLOsnRE— RiGHT to Intekpose Défense. 

A charterer, belng bound by the charter party to protect the ship from 
liens, was entitled to interpose the défense to an action to foreclose an 
alleged statutory lien for supplies furnished that the supplies were fur- 
nished on the crédit of the purehaser, and not on the crédit of the ship. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

On December 6, 1899, the Alaska & Pacific Steamship Company, a corpora- 
tion created under the laws of the state of Washington, and having its prin- 
cipal place of business at the city of Seattle, chartered the steamship Robert 
Dollar from the owner thereof, who reslded at San Francisco, Cal., for the 
transportation of freight and passengers between the city of Seattle and Cape 
Nome, Alaska, for a term of six months after the delivery of the vessel, whlch 
was to be between May 1 and 10, 1900. The charter party contained the fol- 
lowing provisions: "Second. Tbis agreement is understood to be a démise of 
said ship by said party of the first part to said party of the second part dur- 
ing the term of this charter party, and said party of the second part shall 
hâve the sole use and disposai of the whole of said vessel, and shall hâve the 
privilège of lading on board thereof, at its own proper cost and expense, such 
lawful cargo and passengers as it may deem fit." By the third section it was 
stipulated that the charterer should "pay for ail wages, fuel, supplies, wharf- 
ages, pilotages, and ail other charges of whatever nature" dru-ing the term of 
the charter party, and that the owner "shall be put to no cost or expense in 
regard to said vessel during the said term"; and in the seventeenth section It 
was stipulated that at the termlnatlon of the charter party the steamer should 
be delivered up to the owner free from ail liens and clalms of every nature 
and description created during the term of the charter party, and the char- 
terer agreed to hold the owner harmless from ail liens and clalms against the 
vessel or the owner arislng or created during the term of the charter party, 
"except a elaim for salvage services rendered to said vessel." C. W. Chamber- 
lain & Co., a corporatiofl, the appellee hereln, llbeled the vessel for $399.90 
on account of supplies furnished and delivered on board in the months of 
July and August, 1900. The charterer Intervened for Its Interest, and as 
claimant of the steamship answered, denying that the appellee had a lien upon 
the vessel. Upon the issues formed and the testimony taken the district court 
sustained the libel, and rendered a decree in favor of the appellee, holding the 
vessel subject to a lien for the supplies so furnished. 

Struve, Allen, Hughes & McMicken and Hoyt & Haight, for ap- 
pellants. 

Bausman & Kelleher, for appellee. 

Before GILBERT and ROSS, Circuit Ju'dges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It appears from the record that the appellee, upon the order of the 
Alaska & Paciiîc Steamship Company, sold supplies and delivered 
the same on board the steamship Robert Dollar for the use of crew 
and passengers. The appellee was informed of the fact that the 
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Âïàskà & Pacific Steamship Company was not the owner of the 
steamship, but was the charterei^ thereof. The charter party in this 
instance placed the vessel in the possession and control of the char- 
terer for its use in transporting freight and passengers at its own 
expense. It is a démise of the vessel, and the instrument so déclares. 
Under such a charter party the charterer is to ail intents and pur- 
poses the owner of the vessel, and has the same power that the own- 
er would hâve to render her subject to maritime liens. The char- 
terer, being a corporation of the state of Washington, having its 
principal office at Seattle, was a résident of the latter place; and 
that place waâ the home port of the vessel as to ail the transactions 
involved in this suit, the appellee having notice that the corporation 
was the charterer of the vessel. The Samuel Marshall, 4 C. C. A. 
385, 54 Fed. 396, and cases there cited. The supplies having been 
furhished the vessel in her home port, there was no lien therefor 
under the maritime law. If the appellee acquired a lien upon the 
vessel, therefore, it acquired it under the terms of the statute of 
Washington. The statute, it is true, makes no provision for a lien 
in favor of a charterer ; but, as we hâve seen, the charterer in this 
instance, being the owner for the time being, with the rights and 
liabilities thereof so far as third persons are concerned, had the 
power to subject the vessel to the lien contemplated by the statute, 
provided, however, that the supplies were furnished upon the crédit 
of the vessel. Hère is the important inquiry in the case. The libel 
contains no allégation that the supplies were furnished on the crédit 
of the ship, but it is contended that the évidence proves that such was 
the facti The supplies haying been furnished to the charterer, and 
at the place of its résidence, the presumption is that crédit was 
given to the charterer, and not to the vessel. The Valencia, 165 
U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710; The Westover (D. C.) 
"76 Fed. 384; Lîghters Nos. 27, and 28, 6 C. C. A. 493, 57 Fed. 664; 
The Samuel Marshall, 4 C. C. A. 385, 54 Fed. 396; The Rosalie 
(D. C.) 76 Fed. 29. In The Valencia it was said: "In the absence 
of an agreèitient, express or implied, for a lien, a contract for sup- 
plies, made dîtectly with the owner in person, is to be taken as made 
on his ordinary responsibility, without a view to the vessel as the 
fund from which compensation is to be derived." That presumption 
may be rebutted only by proof that crédit was in fact given to the 
vessel. But in order to establish that fact it is necessary to show 
that such was the intention of both parties to the transaction. It 
is not sufficient that the vendor so understood, or that he charged 
the supplies to the vessel, and so entered them upon his books of 
account. The Kalorama, 10 Wall. 204, 19 L. Ed. 941 ; The James 
Guy, I Ben. 112, Fed. Cas. No. 7,195; The Union Express, i Brown, 
Adm. 537, Fed. Cas. No. 14,364; The Francis (D. C.) 21 Fed. 715; 
The St. John, 21 C. C. A. 141, 74 Fed. 842; The Columbus, 14 
C. C. A. 522, 67 Fed. 553. It is not necessary, it is trùe, that the 
common intent so to bind the vessel be expressed in Words or in 
the form of an agreement. It may be established by proof of circum- 
stances from which the common intent may be ceduced, but in ail 
cases it is essential that the évidence shall show a purpose upon the 
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part of the seller to sell upon the crédit of the vessel, and upon the 
part of the purchaser to pledge the vessel. In short, there can 
be no lien unless it was in the contemplation of both parties to the 
transaction, evidenced either by express words to that efïect or 
by circumstances of such a nature as to justify the inference. See 
The Ella (D. C.) 84 Fed. 471, in which Bradford, J., has presented 
an exhaustive review of the décisions upon this subject. In that 
case it was held that crédit was given to the vessel upon proof that 
there was an implied agreement for a lien, the goods having been 
charged to the vessel, and having been ordered by the master with 
instructions so to charge them. In the case before the court it is 
admitted that no agreement was made whereby the appellee, in deal- 
ing with the charterer, sold upon the crédit of the vessel. The appel- 
lee did not bring his books into court, or show that the charges were 
originally entered against the vessel. The first bills which it made 
out and presented were made to "the Alaska Pacific Steamship Com- 
pany, steamer Robert Dollar." Later the bills upon which the libel 
was brought were .made out against the steamer Robert Dollar. The 
ofEcers of the appellee testifîed that they sold the supplies upon the 
faith of the vessel, but they do not contend that they made known 
that fact to the purchaser, or that there was any mutual understand- 
ing to that effect. So far as the testimony goes, the intention to 
sell upon the crédit of the vessel rested solely in the mind of the 
seller. No proof was offered to show that such was the understand- 
ing of the charterer, except the fact that the attorney of the char- 
terer, having learned that the appellee was about to libel the ship 
on account of the unpaid debt for supplies, requested that the ship 
be not libeled until her return from her next voyage. This re- 
quest, preferred after having received notice of a threatened libel, is 
no évidence to indicate that when the supplies were furnished the 
charterer understood that thereby the ship was rendered subject to 
a lien. The case is clearly distinguishable from the South Portland, 
40 C. C. A. 514, 100 Fed. 494, decided by this court, which is cited 
by counsel for the appellee. In that case there was an express agree- 
ment to subject the vessel to a lien, the charterer in possession rep- 
resented itself to be part owner, and it was not shown that the libel- 
ant knew that the vessel was chartered. 

It is immaterial that the défense which is made to the libel is inter- 
posed by the charterer, and not by the owner. The charterer was 
bound by the charter party to protect the ship from liens. It had 
also the right, for the protection of its own interest, to intervene, 
and obtain the release of the ship. No principle of estoppel prevents 
it from so doing, it not having created or assented to a lien upon 
the ship. The decree of the district court is reversed, and the cause 
is remanded, with instruction to dismiss the libel. 
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In re STBRN et al. 

Appèal of MANHATTAN ICE CO. 

(Circuit Court of Appeals, Second Circuit June 3, 1902.) 

No. 129 

1. Involtintabt Bankbuptot— Pétition— Allégations of Jueisdictiois'— Scp- 

piciBNOT— Demurrbr Filbd as Part of Anbweb. 

A pétition in involuntary bankruptcy agalnst a corporation, alleglng its 
principal place of business wlthln the court's jurlsdiction for the greater 
portion of the preeedlng six months, and that it had property withln sucli 
jurlsdiction and owed debts amountlng to $1,000, was sufflclent on a de- 
murrer for -want of jurisdictlon, whlcli was filed as a part of tlie answer 
on whleh the parties went to final hearing, notwlthstandlng that such 
pétition contained no allégation of the nature of the company's business. 

2. Samb— Provable Claims— Damages for Bbbach dp Execctoby ContRact. 

Under Banlir. Act 18&8, 5 59, providlng for Involuntary bankruptcy pro- 
ceedings agalnst a debtor by creditors havlng "provable daims," and sec- 
tion 63, deflning provable claims as those founded on contract, and pro- 
vidlng that unliquidated claims may be liquldated in such manner as the 
court inay prescribe, and therealter be provable, where a company which 
was furhlshing its customers Ice at so much per ton, payable weekly, un- 
der contracts covering a pœiod of several years, broke such contracts and 
became unable to continue them in the future, the claims of the customers 
for damages sustained by reaton of the company's inabllity to fulflll the 
executory portions of the contracta were "provable claims" in involuntary 
bankruptcy proceedings agalnst the company. 

8. SaME— JUBISDICTIONAl, AMOUNT— DAMAGES FOB BrEACH OF CONTRACT— SdF- 

piciENOT OF Evidence. 

In an Involuntary proceedlng in bankruptcy agalnst an ice company by 
former customers to whom it had agreed to furnlsh ice for several years 
at a certain price per ton, the évidence showed that only a f ew months of 
such cotntracts had explred when the company became unable to fulfiU 
them; that petltioners used a thousand tons a year; that under the new 
contracts wblch they had been compelled to make they were paying an 
excess over the prlce speclfled in the broken contracts of from 60 cents 
to $1.50 per ton; that they had made unsuccessful attempts to get it 
cheaper; and that the prlce of ice fluctuated from year to year. Heïtf, 
that the évidence was sufflclent to sustaln a flnding of damages to petl- 
tioners exceeding $500, thus entitling them to malntaln thelr pétition. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
See (D. C.) 114 Fed. 399. 

S. H. Wandell, for appellant. 
Moritz Frank, for appellees. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. This cause cornes hère upon the 
appeal of the Manhattan Ice Company from an order of the district 
court for the Southern district of New York adjudicating it a bank- 
rupt. The appellant was engaged in the ice business, and entered 
into contracts with sundry customers to supply them with ice at $2 
per ton, payable weekly, for terms extending during periods of from 
two to fîve years, the latest of said terms commencing on March 13, 
1901. On or about April 11, 1901, said company permitted attach- 
ments to be put upon its property, receivers were appointed, and it 



IN KE STEEN, 605 

utterly failed to fulfill said contracts. Certain of said customers on 
May 4th joined in filing a pétition in involuntary bankruptcy against 
said Company, and it was duly adjudicated a bankrupt. 

The first errer assigned is that the court erred in overruling a 
demurrer to the sufficiency of the pétition on the ground that it did 
not specify in what business the corporation was engaged, and there- 
fore failed to show that the court had jurisdiction. The pétition 
alleged that the corporation had had its principal place of business 
within the Southern district of New York for the greater portion 
of six months next preceding the date of filing the pétition, and had 
property within said district and owed debts to the amount of 
$i,ooo. Thèse allégations seem to be sufficient, especially in view 
of the fact that the demurrer was fîled as a part of the answer on 
which the parties went to final hearing. The proofs showed that 
the total amount of petitioners' actual loss from the failure to de- 
liver ice up to the date of the pétition was less than $500, but that 
they had been obliged to make new contracts for future delivery 
of ice at prices so much higher than $2 per ton that the direct loss 
in replacing said contracts would be greatly in excess of $500. The 
court below held that said claims were not unliquidated, that the 
whole damages for the terms covered by the old contracts were 
provable in bankruptcy, that the petitioners were entitled to recover 
said damages without waiting for the expiration of the terms of the 
old contracts, and were creditors for the requisite amount. 

The question presented by the assignments of error is whether 
the court erred in holding that said petitioning creditors had prova- 
ble claims to the amount of $500. Counsel for the corporation con- 
tends that thèse claims are for debts to fall due in the future; that 
no such claims are provable in bankruptcy; and that the petitioners 
must be limited in their proofs to the amount due for damages at 
the time of filing tlie pétition. The pertinent provisions of the bank- 
rupt act are as f ollows : 

"Sec. 59. Who may File and Dlsmiss Pétitions. * • * (b) Three or 
more creditors who hâve provable claims against any person which amount In 
the aggregate In excess of the value of seeuritles held by them, If any, to flve 
hundred dollars or over, * * * may file a pétition to hâve him adjudged 
a bankrupt." 

"Sec. 63. Debts Which may be Proved. (a) Debts of the bankrupt may be 
proved and allowed against his estate which are * ♦ * (4) founded upon 
an open account, or upon a contract express or implied. (b) Unliquidated 
claims against the bankrupt may, pursuant to application to the court, be 
liquidated in such manner as It shall direct, and may hereaf ter be proved and 
allowed against his estate." 

The question as to what constitutes a provable claim in involun- 
tary pétitions in bankruptcy has been much discussed. It has been 
held that one having an unliquidated claim for damages for a tort 
was not such a creditor as to be entitled to institute involuntary 
proceedings. In re Brinckmann (D. C.) 103 Fed. 65. So it has been 
held that such claims and claims for rent to accrue under a lease or 
for breach of warranty are not provable as debts until they hâve been 
liquidated. In re Heinsfurter (D. C.) 97 Fed. ig8; Beers v. Hanlin 
CD. C.) 99 Fed. 695 ; In re Mahler (D. C.) 105 Fed. 428. Sec, also. 
In re Morales, 5 Am. Bankr. R. 425, 105 Fed. 761. 
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,But in the case at bar the question is not necessarily whether the 
claimsare liquidated or unliqjiidated, but whether they are "prov- 
able." The statute provides that the petitioning creditors shall hâve 
"provable claims." Counsel for défendant corporation contends that 
daij^àge^ ,to accrue in the future are not provable because they are 
uncertaîn in amount, and because not having yet accrued they are 
not yet in existence. But in actions for personal injuries, or for 
breaçhes of warranty in the salç, of seeds, or for failure to deliver 
goods which hâve no recognized fnarket value, the injured party is 
entitled tO: recover compensation for Buch éléments of damage as 
are shown to be reasortably certain or probable, or such as naturally 
resuit in such cases ai).d may fce supposed likely to occur in the 
given case, i Suth. Dam. p. 251, §§ 120, 121, and cases cited; Pas- 
singer v. Thorburn, 34 N, Y. 634, 90 Am. Dec. 753 ; White v. Miller, 
71 N. Y. 118, 27 Am. Rep. 13; Strohni v. Railroad Co., 96 N. Y. 
305 ; Railroad Co. v. Jones, i C. C. A. 282, 49 Fed. 343 ; Railroad 
Co. V. Harmon's Adm'r, 147 U. S. 571, 13 Sup. Ct. 557, 37 L,. Ed. 
284., 

The authorities are conflicting as to whether an action will lie for 
damages for the breach of an executory contract before the stipu- 
lated time of such performance has arrived. The English cases and 
courts of many states, including New York, Illinois, Maryland, and 
lowa, hav& held that a right of action accrues immediately. Benj. 
Sales (7tîi Ed.) p. 596 ; Fro'st v. Knight, L. R. 5 Exch. 322 ; L. R. 
7 Exch. m; Hochster v. De Ea Tour, 2 El. & Bl. 678; Burtis v. 
Thompson, 42 N. Y. 246, i Am. Rep. 516; Nichols v. Steel Co., 137 
N. Y. 471, 33 N. E. 561 ; Fox v. Kitton, 19 111. 519; Dugan v. An- 
dersen, 36 Md. 567-582, II Am. Rep. 509; McCormich v. Basai, 46 
lowa, 235. 

Other States hâve held the contrary view. Thus, in Daniels v. 
Newton, 114 Mass. 530, ,19 Am. Rep. 384, the whole subject was 
elaborately discussed, the leading English cases were not approved, 
and it was held that an absolute refusai of one party to an agree- 
ment "ever to take" certaih real estate which he had agreed to buy 
in the future would not justify an action by the vendor for damages 
for breach before the expiration of the agreed time. This court 
adopted the former view in Marks v. Van Eeghen, 30 C. C. A. 208, 
85 Fed, 853, and it has generally prevaîled in the lower fédéral courts. 
Grau V. McVicker, 10 Fed. Cas. 996 (No. 5,708); Roehm v. Horst, 
33 C. C. A. 550, 91 Fed. 345. 

In the suprême court of the United States it was decided in U. S. 
V. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168, and Lovell v. 
Insurance Co., m U. S. 264, 274, 4 Sup. Ct. 390, 28 E. Ed. 423, 
that where a party to an executory contract disables himself to per- 
form the other party mjght regard it as terminated, and demand 
whatever damage he has sustained. And in Norrington v. Wright, 
ÏI5 U. S. ï88, 6 Sup. Ct. 12, 29 L. Ed. 366, it was held, after great 
délibération, that a seller's breach in respect of part of the deliveries 
under a contract for successive deliveries justified the buyer in re- 
scinding the whole contract. In Dingley v. 01er, 117 U. S. 490, 6 
Sup. Cti 850, 29 L. Ed. 984, one dealer in îce took a cargo f rom an- 
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other dealer, agreeing- to return the same amount the following sea- 
son. Early in said following season the dealer who had received the 
ice declined to ship as agreed, and asked for other terms, leaving 
the matter open for future negotiations. The suprême court, hold- 
ing that there had been no final breach, referred to the conflicting 
views heretofore cited, but expressly refused to décide whether an 
absolute refusai to perform in the midst of the shipping season would 
hâve conferred upon the other dealer a right of action for a breach 
before the expiration of the contract period for performance. In 
Pierce v. Railroad Co., 173 U. S. i, 19 Sup. Ct. 335, 43 L. Ed. 591, 
plaintif? having been injured while in the employ of défendant, and 
having entered into an agreement whereby he released ail claims 
against défendant, it agreed to pay him certain wages par month. 
Défendant having abandoned said contract and refused to make fur- 
ther payments thereunder, plaintifï brought suit for the fuU amount 
of damages for such breach during his hfe. The court said: 

"Tlie récent tendency of judlcial décisions in this country, in actions of con- 
tract as well as in actions of tort, lias been toward allowlng entire damages 
to be recovered, once for ail, in a single action, and thus avoiding the em- 
barrassment and annoyance of repeated litigation. Tliis especlally appears 
by ■well-considered opinions in cases of agreements to support or pay wages." 

The court said that as the défendant had committed an absolute 
breach of the entire contract at a time when plaintiff was entitled to 
require performance, the plaintifï 

■ — "Had the right to elect to treat the contract as absolutely and finally broken 
by the défendant, to maintain this action once for ail as for a total breach of 
the entire contract, and to recover ail that he wonld hâve received in the 
future, as well as in the past, if the contract had been kept. In so doing he 
would simply recover the value of the contract to him at the time of the 
breach, including ail the damages, past or future, resulting from the total 
breach of the contract. The difficulty and uncertainty of estlmating damages 
that the plaintifC may sufEer in the future is no greater iu this action of con- 
tract than they would hâve been If he had sued the défendant in an action of 
tort to recover damages for the personal injuries sustained in its service, in- 
stead of settling and releasing those damages by the contract now sued on." 

But the court, again referring to the décision in Daniels v. New- 
ton, supra, that an absolute refusai to perform before performance is 
due by the terms of the contract is not a présent breach for which 
an action may be maintained, says : 

"It is proper to remark that the point decided in Daniels v. Newton was 
left open in Dingley v. Oler, 117 U. S. 490, 503, 6 Sup. Ct. 850, 29 L. Ed. 984, 
and has never been brought into judgment in this court." 

In Roehm v. Horst, 178 U. S. i, 20 Sup. Ct. 780, 44 L. Ed. 953, 
the question was presented upon the following facts : Horst Bros, 
entered into 10 separate written contracts with Roehm to sell him 
hops, to be delivered at varions dates in the future, extending during 
a period of five years, each contract covering a single season. After 
a part of the contracts had been fulfîlled Roehm refused to receive 
any more shipments, and Horst brought suit to recover damages for 
the breach of the contracts performance of which was not yet due. 
The court elaborately discusses its previous décisions and the Eng- 
Jish cases already referred to, and concludes as follows : 
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"If In this case thèse ten hop contracts had been written tato one contract 
fo*thé «upply of hops for flve yean» In lûstallments, then when the default 
hàp^ened In October, 1896, It cannot be denled that an immédiate action cowld 
haye beea bpought In which damages could hâve been recovered in advance 
for thé breiâçh of the agreement t» deliver durlng the two remaining years. 
But, tijeàting the four outstanding contracts as separate contracts, why is it 
not eq'iially' reasonable that an unquallfied and positive refusai to perform 
them eonstitutes such a breach that damages could be recovered in an im- 
médiate action? Why should plalntifE be compelled to bring four suits instead 
of one? For the reason above stated, and havlng référence to the state of the 
àuthoritiés on the subject, our conclusion is that the rule laid down in Hoch- 
ster T. De La Tour is a reasonable and proper rule to be applied in thls case 
and in niany others arising ont of the transactions of commerce of the prés- 
ent day. As to the question of damages, it the action is not prématuré, the 
rule is applicable that plaintiflC Is entitled to compensation, based, as far as 
possible, on the ascertalnment of what he would hâve suffered by the con- 
.tinued breach of the othèr party down to the time of complète performance, 
less any abatement by reason of circumstances of vchlch he ought reasonably 
to bave availed himself. If a vendor Is to manufacture goods, and during the 
process of manufacture the contract is repudiated, he is not bound to complète 
the manufacture, and estimate hls damages by the différence between the 
œarket prlce and the contract priée, but the measure of damage Is the différ- 
ence between the contract price and the cost of performance. Hinckley v. 
Steel Oo., 121 U. S. 264, 7 Sup. Ct. 875, 30 L. Ed. 967. Even If in such cases 
the manufacturer actually obtains his profits before the timé flxed for per- 
formance, and recovers on a basis of cost which might hâve been Increased 
or dlminished by subséquent events, the party who broke the contract before 
the time for complète performance cannot complain, for he took the risk in- 
volved in such anticipation. If the vendor bas to buy instead of to manu- 
facture, the same principle prevails, and he mày show what was the value of 
the contract by showing for what price he could bave made subcontracts, just 
as the cpst of manufacture In the case of a manufacturer may be shown. Al- 
though he may receive hls money earller in this way, and may gain or lose 
by the estimation of his damage In advance of the time for performance, still, 
as we hâve seen, he bas the right to accept the situation tendered hlm, and 
the other party cannot complain." "In this case plaintlfCs showed at what 
priées they could bave made subcontracts for forward deliverles accordlng to 
the contracta In suit, and the différence between the priées flxed by the cou- 
tracts sùed on and those was correctly allowed." 

This décision dispenses with the necessity of further discussing 
the questions herein. The cases cited by counsel for the appellent 
of unliquidated damages for tort hâve no application hère. Cases 
involving clainis for sums of money payable in the future, as by 
promissory notes or bonds, are expressly discussed and distinguished 
in the opinion of the suprême court in Roehm v. Horst, supra. 

The petitioners herein proved that the amount of ice used by them 
in their business was about i,ooo tons a year; that under the new 
contracts which they were obliged to make they were paying an ex- 
cess over the contract price, with the petitioners of from 6o cents 
to $1.50 a ton; that the price of ice fluctuated from year to year; 
that they had made unsuccessful attempts to get their ice cheaper. 
Upon this évidence the court was justiged in finding, and it found, 
that this évidence tended, to show that the petitioners could not re- 
place the contract without sufïering a direct loss much in excess of 
$500, and that they were credi*ors for the requisite amount, and were 
not obliged to await the expiration of the time for which the con- 
tracts were to continue. 

The decree is affirmed. 
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NORTHERN PAO. RY. t. PEREY. 

(Circuit Court o£ Appeals, Nlnth Circuit May 6, 1902.) 

No. 761, 

1. Master and Servant— Injuby of Brakeman — Defective Appliancbs. 

Plalntiff, while employed as brakeman on a frelght train on defend- 
ant's road, was iujured by being Isnoelced from the top of a car by the 
spout of a water tanlt wlilch hung down in nearly a horizontal position 
over the tracli. There was testimony of severàl -wltnesses tending to 
show that for some Vfeeka before the accident the spout, after being used 
and released, would not spring bacli to an upright position, as it was in- 
tended to do, and that, after being raised up, It would gradually setUe 
down again. One wltness testlfled that thls occurred wlthin an hour 
prevlous to the accident. Beld, that such évidence justified the court in 
refuslng to take the case from the jury on defendant's motion, as being 
sufflclent, if belleved, to sustain a finding by the jm-y that the injury did 
not resuit from the négligence of fellow servants, but from the defective 
condition of the spout and îts appliances, which had existed for such 
length of time that défendant would hâve known of it If It had performed 
Its duty of inspection. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Lewis G. Perry, the défendant in error, brought an action against the 
Northern Pacific Railway Company for damages on account of Injuries whlch 
he sustained on June 24, 1899, by being knocked from one of the trains of 
the railroad company. He alleged in his complaint that he was working 
in the capacity of a freight brakeman upon a fast stock train, and that 
through the négligence of the plaintlffl in error a certain water pipe, used to 
take water from a tank alongside the main line of the railroad, became dis- 
ordered, rusty in its puUeys, and disabled, so that the pipe, after supplylng 
a passing engine, was negligently allowed to remaln standing out over the 
track of the railroad, and to hang over the cars of the trains; and that the 
pipe, after supplylng water to englnes, would not recoll back to Its original 
position; and that the plalntiff In error negligently continued to permit such 
pipe to hang over the said track; and that whlle standing on his train looklng 
backward for signais at a dépôt which he was passing the défendant in error 
was struek by the water pipe, and knocked from the top of the train to the 
ground, whereby he sustained severe Injuries. The answer of the plalntiff 
In error put in Issue ail the averments which charged it wlth négligence, and 
asserted that the pipe was properly constructed, and suitably adjusted, and 
that it could not, of its own accord, come down from Its upright position; 
that, if it was down from its perpendicular and proper position, it was 
tûrough the negleet of some flreman or other person. Trial was had upon 
thèse issues, and the jury retumed a verdict for the défendant in error for 
$2,500. At the motion of the plalntiff In error, a new trial was ordered, and 
upon the second trial a verdict was returned for $12,000. A second motion 
for a new trial was denied by the court on condition that a judgment for 
$7,500 be accepted by the défendant in error, which was done, and judgment 
was entered for that amount. 

Jas. F. McElroy and B. S. Grosscup, for plaintiff in error. 
James Hamilton Lewis and Thos. B. Hardin, for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
116 F.— sa 
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GILBERT, Circuit Judg^, after statingf the case as above, deliv- 
ered the opinion of'the court. ' 

It is contended that upon ail the évidence in the case the court 
erred in denying the request of the plaintiff in error to direct a ver- 
dict in its favor on the ground that the injury sustained by the de- 
fendant in çrror was a risk incidental to his employmçnt, and for 
the rcasonthat there was no évidence sufficient to show négligence 
upon the part of the plaintiff in error. There is direct évidence to 
the e^eïit'' that àt the time whèn the défendant in error was injured 
the sj^àV^ .yfà^s down irota iiiSi perpendicûlar position, and was hang- 
ing across'itheî'track, and that it struck him, and knocked him off 
the traite;' Thé plaintiff in error contends that, conceding thèse facts, 
it doés riô]t fôllow that there was négligence upon its part, and that 
the case lacks dijrect testiinbny to'the èffect that the accident oc- 
curred through its négligence, and that, in the absence of proof to 
show tha,t:tbe spout was not left in the position in which it was found 
by the nëMîgent act of a fellow servant, and in the absence of évi- 
dence to lîlOw that it did not conie down across the track by reason 
of faulty construction, the case should hâve been taken from the jury, 
since it was incunjbent upon the défendant in error to point out the 
facts which constituted the neghgence of the railroad company; and 
that, if the eividence was such. as to leave the question of the cause 
of the injury to conjecture pnly,,it was error to refuse to take the 
case from the jury. It is not withîn the province of this court to 
weigh the évidence which went to the jury. The trial court did not err 
in denying, the motion if there was any évidence to' support the 
allégations of the complaint. We think such évidence is found in 
the testimony. Jacob Horweg testified that just prior to the acci- 
dent he saw thé appfoaChing train upon which the défendant in er- 
ror was standing, and observed that the water spout was hanging 
across the traçk, and was apprehensive of injury to the défendant in 
error, and that, he looked until he saw him knocked from the train. 
He testified further that this accident occurred about 6 o'clock, or 
shortly thereafter; and that a short time before 6, or some time 
between 5 and 6, he had seen an engine stop at the water tank and 
take on water, and that the fireman in charge of the engine, after tak- 
ing water, raised the spout up, and that "it came back slow and 
stopped"; that he saw thé spout shoved clear up, and then come 
back slowly ; that the spout would bump against the tank, and then 
fall back. He testified that he had seen this a number of times, and 
that he and hiS neighbors had discussed this détective condition of the 
spout, ànd had predicted that somebody would get hurt. William 
Mack, an employé of the railroad company, who had used the water 
spout in watering engines, testified that on one occasion some two 
months prior to the accident he found the spout hanging over the 
tfack, and that he got hold of one of the weights, and puUed hard 
down to move the spout up to its proper position, another man help- 
ing him by lifting the spout; and he testified that the difficulty with 
the spout was that the weights were too light to pull it back to its 
proper position, and that, if the weights had been heavy enough, it 
would hâve come back to its proper position. Rasmus Sorensen 
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testified that he bad noticed the water spout down a short time before 
the accident, and had commented on the danger of some one getting 
hurt ; that the same day it was- put up again, and that five or six days 
after he noticed it was down again, and noticed the same thing 
afterward. He stated that on one occasion two firemen, after taking 
water, seemed to hâve difficulty in getting the spout back in its posi- 
tion, and that they finally got it up and went away; "but it came 
back a Httle, and in ten minutes it had come back two-thirds of the 
way down." 

The plaintiff in error rehes upon the admission made by the de- 
fendant in error in the reply "that such water spout was so adjusted 
by cords, weights, and pulleys that the same would not and could not 
drop from the said perpendicular position alongside of said tank unless 
the same was drawn down by means of a rope," and contends that 
by that admission the défendant in error precluded himself from prov- 
ing any fauU or insufficiency in the weights which operated the spout. 
But the plaintifif in error entered no objection to any of the testimony 
which was introduced to show thèse defects. Not ail of the évidence 
of such defects, however, would hâve been subject to the objection if 
it had been made. Some of the évidence introduced by the défendant 
in error was of such a nature that the jury might hâve found that, 
while the weights were sufhcient to sustain the spout in a perpendicu- 
lar position after it had been placed in such position, they were de- 
fective for the reason that they were not sufïîcient to carry the spout 
when pushed upward after having been used for watering purposes, 
or to hold it upright at any position except the perpendicular. 

The plaintifï in error contends that the defect, if any, in the ap- 
paratus whereby the spout was operated was latent, and that the évi- 
dence falls short of showing that the plaintifï in error had notice of 
its defects, or that négligence is imputable to it for its failure to remedy 
the same. The évidence to which we hâve heretofore alluded is suiB- 
cient, we think, if credited^as it must hâve been — ^by the jury, to sus- 
tain the verdict. It refers to a defective condition of the spout, exist- 
jng some months prior to the accident, a condition which was ob- 
served and commented upon by the witnesses and others, résidents 
of the tovra of Cheney, where the accident occurred. Sorensen 
testified that the section foreman on the railroad was présent at the 
time when he and another, with some difficulty, restored the spout 
to its proper position. The évidence, moreover, in our judgment» 
is sufïicient to hâve justified the jury in fînding that the position of the 
pipe hanging across the track as it did at the time of the accident was 
not owing to the carelessness of some fellow servant of the défendant 
in error who had used the same, but was owing to defects in the 
operating apparatus, probably induced by time, rust, or wear, and 
getting out of repair, which prevented the spout from rising to a 
perpendicular position automatically through its weights, and permit- 
ted it, after being pushed up, to return toward a horizontal position. 
It was observed thus to fall across the track, after having been used 
and pushed up, within less than an hour previous to the accident. 
The plaintifï in error owed its employés the duty of properly inspecting 
its road and ail the appliances thereof, and of correcting discoverable 
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defects which mîght cause ihjury to the lives or limbs of its employés. 
Railway Co. v. O'Brien, i6i U. S. 451, 16 Sup. Ct. 618, 40 L. Ed. 
yM-i Railroad Co. v. Peterson, î'62 U. S. 346, 16 Sup. Ct. 843, 40 
L. Ed. 994; Railroad Co. v. McDade, 50 C. C. A. 591, 112 Fed. 
888; Railtoad Co. v. Mortensen, 11 C. C. A. 335, 63 Fed. 530; 
Railway C6. v. Price, 38 C. C. A. 239, 97 Fed. 423 ; Dunn v. Railroad 
Co., 46 C. C. A. 546, 107 Fed. 666. 

Upon the whole record we are unable to see that the circuit court 
erred in denying the motion of the plaintiff in error. 



UNITED STATES v. LEE KEE et al. 

(Circuit Court oj Appeals, Nlnth Circuit. May 5, 1902.) 

No. 776. 
1. Cbinebe— Déportation. 

Chlna<nen arrested Just after crosslng Into the United States from 
Brltlisb Columbla should be deported to China under Act May 5, 1892, § 
2 (2t Stat 25), there belng no évidence that they were cltizens of or 
subjeets of Britlsh Columbia, but mereiy that they had Uved there be- 
tween one and a half and three years, and had property there, and no 
trlck belng played on thfem In the matter of their arrest, further thaa 
that tSe person who drbvë thèm to the boundary Une disclosed to tlie 
offleers thé nature of the work he was engaged In. 

Appeal fropi the District Cqurt of the United States for the North- 
ern Division of the District: of Washington. 

WilsoaR.Qay; and Edward E. Cushman, for the United States. 
Humes, Miller & LysonSj for appellees. 

BefOre GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. This appeal is taken from an order and 
judgment of the district court for the district of Washington modifying 
the commis'sioner's order of déportation of the appellees to China, and 
directing that they be deported and returned to British Columbia, the 
country whence they carpe. The testimony, which was ail taken be- 
fore a comrtiissioner, showS that on the morning of July 3, 1901, shortly 
after midtiight, Albert Whyte arrested the appellees and two other 
Chinamen at a point aboùtOT yards south of the Une between the state 
of Washington and British Columbia. The only witnesses in the case 
were the two appellees and the said Albert Wh3rte, and one W. T. 
Cooksley, who was an immigration officer of British Columbia. The 
facts as shown by the évidence of Whyte and Cooksley are that the 
former, who was the United States immigration inspector stationed 
at Vancouver With spécial, oyersightover the boundary line, had been 
for some w^eks in the vîctnit^ bf thë point where the arrest was made, 
owing to the fact that Chinâtïien were frequently passing the line. On 
July ist hé wérit to Vancouver to nlake out his monthly report, and on 
the nekt day, in conséquence of a téléphonie message from Ladner, 
B. C, he Went to that place, and that night procured a conveyance to 
drive tO the boundary line, which lay six miles south of Ladner. He 
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communicated with Cooksley, and gave him certain instructions. On 
his way to the boundary line he met a double team with a white driver, 
returning to Ladner, and learned from the driver that the latter had 
taken five Chinamen from Ladner to the boundary Hne, and had left 
them on the British Columbia side of the line, and that they had 
crossed over. Whyte had understood that ten Chinamen were to start 
that night from Ladner. He went on until he met Cooksley at the 
crossroads known as O'Brien's Corners, about a mile and a half north 
of the line. He instructed Cooksley to remain at the crossroads, and 
to fire a shot as a signal if the next load of Chinamen did not take 
the direct road toward the boundary line from the crossroads. Whyte 
proceeded across the boundary line, and took his station a short dis- 
tance south thereof. Cooksley and his assistant waited at the cross- 
roads until the same vi^hite driver whom Whyte had met came along 
from Ladner with a wagon containing four Chinamen, and passed the 
crossroads, and went on toward the boundary line. Cooksley followed 
them, driving in his buggy, at a distance of about loo yards behind 
them, and saw the wagon stop near the line, and the Chinamen get 
out, and proceed to walk down the road across the line. When they 
reached the point where Whyte was they were taken under arrest. 
The officers explained why the wagon stopped before the line. It was 
that the driver feared he would render his wagon and team subject to 
seizure if he crossed the line with his load. 

The testimony of the appellees is that they had been at work for 
10 or 15 days on a îarm in British Columbia, about two miles north of 
the American line, and that a few days before the arrest they went to 
a célébration in Vancouver, from which they returned by public con- 
veyance as far as Ladner, where they, together with another China- 
man, who was working on another farm in the vicinity of that on which 
they worked, hired a conveyance, with a white driver, to take them 
back to the farm, and that they took the fourth Chinaman into the 
wagon after they had gone three or four miles. They stated that the 
reason why they did not start from Ladner until lo o'clock at night 
was that the driver had other work to do and could not go sooner. 
They testified that while on their way back to the farm where they 
worked, and at a distance of about two miles from their destination, 
the driver told them to get down out of the wagon, and that they were 
there arrested in British Columbia, and that they had no intention of 
coming into the United States. They testified that after they were ar- 
rested they were taken on toward the American line, and past the farm 
where they had worked, and that they wished to stop there and call 
up the boss, but the officers would not allow them to do so. Hère is 
the point of conflict in the évidence. The appellees were either ar- 
rested where the ofHcers said they were arrested, at a point just south 
of the boundary line, or, which seems to us extremely improbable, they 
were unlawfully taken into custody in British Columbia, (jur miles 
north of the line, and while they were on their way to their working 
place. The judgment of the district court was influenced by his belief, 
derived from the évidence, "that the teamster whom they employed to 
carry them on their way played a trick on them, and made them believe 
they were in arrest, and brought them to the boundary Jine, instead of 
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fulfilling his contract by carrying them to their destination." Enter- 
'taining, as we do, the highest tespect for the opinion oî the leamed 
district judgè, -«ve hâve carefuUy examined the record to find the évi- 
dence uporî Which this conclusion was reached. We are uiiable to dis- 
covèr anytliing which, in ouf opinion, tends to show that the driver 
playéd a. trick on the appellees or made them beUeve they were under 
arrest. He evidently had beeii engaged to haul two wagon loads 
of Chinamen to the boundary lirie that night. He had taken one load, 
and while returning for the secQnid he met Whyte, and told him what 
he was doing. If he played any trick on the appellees we think it 
■vvas dniy to disclose to the ofiicers the nature of the work he was en- 
gaged in. We see nothing to impugn the good faith or honesty of 
eithei' bf the officiais who were engaged in making the arrest, or to 
indiçate that they were doing anythihg to induce the appellees to cross 
the line, or deceive them, or that the arrest was made for any purpose 
other than to enforce the law. The appellees were Chinamen, both 
uriable to speak the Ênglish language. They testified, the one that he 
had liyed in British Çolumbia three years, and the other that he had 
lived therè a year and a half. Both claimed to hâve property there. 
There was no évidence that thèy were citizens or subjects of that 
country, àhd neithér of them made any "claim to be a citizen or sub- 
ject" thereof. The district court jnade no fînding that they were such 
citizens or" subjects. The commissioner found that they entered the 
United States from the empire of China. We think, upon the évi- 
dence, the>ppeïlees should hâve been deported to China, under section 
2 of the aèt bf May S, 1892 {zy Stat. 25). 

The judgtneijt of the district court is reversed, and the cause re- 
mandedj with instructions to so order. 



LEB AH YIN v. UNITED STATES. 

(Olreult Court of Appeals, Nlnth Circuit. May 19, 1902.) 

No. 75e. 

1. Chinese* Exclusion— Place of Birth— Evidence— Fiuding — Appeal. 

Whete, In proceedlngs for the déportation of a Ohlnese woman, she 
testified ànd offered other évidence to prove that she was bom in the 
United States, which évidence was practically without contradiction, 
but there were Inepnsistencies in the évidence which might well cause 
Its truths to be doubted, and circumstances which tended to impeach 
her évidence, the flndlng of the commissioner against such évidence 
should notbe set aside. 

2. Same— CitiHBSB Laborer— Pkostitute. 

The term "Ohlnese laborers," as used in the act of congress of May 
5, 1892, entltled "An act to prohlbit the eomlng of Chinese persons Into 
the United States," and the act of November 3, 1893, amendatory there- 
of, includes a Chinese prostitute. 
8. Samb— Spécification of Certain Labobbbs— Bpfect. 

The act of congress of November 3, 1893, amending the act of May 
5, 1892, "to prohibit the coming of Chinese pèrsons into the United 
States," providiBg in seetlon 2 tlxat "the words 'laborer' or 'laborers,* 
wherever used lu this act, or, the act to which this Is an amendment, 
shall be constrùed to mean both skllled and unsliilled manual laborers, 
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Includlng Chinese employed In mlnlng, flshlng, hucksterlng, peddllng, 
laundrymen, or those engagea là taking, drylng or otherwlse J>r68ervlng 
Shell or other flsb (or borne consumptlon or exportation," did not llmlt 
the meaning of such words so as to exclude any persons who were la- 
borers witliin the meaning of such words as used in the treaty of 1880 
(22 Stat. 826). 

In Error to the District Court of the United States for the Northern 
District of CaHfornia. 

Denson & Schlesinger, for plaintifï in error. 
Marshall B. Woodworth, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. On April 26, 1901, the plaintifï in error, 
a Chinese woman, was arrested and brought before a United States 
commissioner on the charge of being a Chinese manual laborer, within 
the limits of the Northern district of CaHfornia, witbout the certificate 
of résidence required by the act of congress approved May 5, 1892, 
entitled "An act to firohibit the coming of Chinese persons into the 
United States," and the act of November 3, 1893, amendatory thereof. 
The commissioner, upon the évidence taken, found and adjudged that 
the plaintifï in error is a subject of the Chinese Empire, and is a 
Chinese manual laborer, without the required certificate of résidence, 
and ordered that she be deported to China. Upon appeal to the dis- 
trict court the judgment and order of déportation were affirmed. To 
review that judgment the présent writ is sued eut. It was shown by 
the évidence before the commissioner that the plaintifï in error came 
from China to the port of San Francisco in the year 1897 on the steam- 
ship Rio de Janeiro, and that the collector of the port permitted her 
to land on her claim that she was a native-born citizen of the United 
States. The évidence is silent as to her occupation since landing, ex- 
cept that it shows, without contradiction, that she was, when arrested, 
with other girls in a house of ill famé, and that she stated to the officer 
making the arrest that she had been an inmate of the house for "some 
time." There was no évidence that she ever did any manual labor. 
She testified, and ofïered to prove by other witnesses, that she was 
born in the United States, but the commissioner, upon the évidence, 
found otherwise, and his judgment was affirmed by the district court. 
We hâve considered the évidence with some care, and we find no 
ground for disturbing the conclusion which was reached by the com- 
missioner and by the district court. It may be true, as suggested by 
counsel for the plaintifï in error, that the évidence ofïered by the plain- 
tifï in error as to the place of her nativity and the occupation of her 
father in the United States was practically without contradiction, but 
there were inconsistencies in the évidence which may well hâve caused 
the commissioner and the court to doubt its truth, and there were cir- 
cumstances which tended to impeach the évidence of the plaintifï in 
error. We cannot say that the judgment was clearly against the 
weight of the évidence. U. S. v. Chung Fung Sun (D. C.) 63 Fed. 
261 ; Lee Sing Far v. U. S., 35 C. C. A. 327, 94 Fed. 834 ; Gee Fook 
Sing v. U. S., I C. C. A. 211, 49 Fed. 146. 

The case présents the question of law whether a Chinese woman who 
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is suit inmate of,a house ofppsti^ution is a manual laborer, withîn the 
nijeàittng: of thCi aets of oongrë$Çi iahove referred to. The memoranda 
siàfemitted and discussed in the flcçfotiations between the high contract- 
irig fiowers; whîçh culminated in the adoption of the treaty of 1880 
betweén the Utiitéd States and China (22 Stat. 826), indicate that the 
word's "Chinese laborers" as used in the treaty were intended to desig- 
nate ail inHnîgfation to tbe United States îrom China other than that 
of the privileged classes, who were by the terms of the treaty per- 
mitted to come for purposes of teaching, trade, travel, study, and curi- 
osity. Such being the intention and meaning of the treaty, it must be 
held that both the exclusion açt of May 6, 1882, enacted "to exécute 
the treaty stipulations relatîng to the Chinese," and the Geary act, 
approved May 5, 1892, adopted thç words "Chiijese laborers" with the 
meaning attached thereto by the treaty. In U. S. v. Douglas (C. C.) 
17 Fed. 634, it was'said that the term "Chinese laborers" as used in 
the act of May-6, 1882, "must hâve the same significance as the words 
used in thetrçaty." In the Case of the Chinese Merchants (C. C.) 
13 Fed. 607, Mr. Justice Field said that the act of May 6, 1882, "was 
framed in supposed conformity with the provisions of the treaty." 
See, also, the opinion of Ross, circuit judge, in U. S. v. Ah Fawn 
(D. C.) 57 Fed. 591, in which are set forth in fuU the memoranda 
upon which the treaty was based, and in which the conclusion was 
reached tjiat the words "Chinese laborers" are broad enough in their 
meaning and intent to include Chinese gamblers and highbinders. 
Conformably to that interprétation of the act and by parity of reason- 
ing, a prostitute would be included in the term "Chinese laborers." 
But it is said that the actof Nqvember 3, 1893 (28 Stat. 14), has so 
defined the words "Chinese laborers" as to restrict their meaning to 
those persons whose occupations are specifically named therein and to 
those whose occupation it i? to perform manual labor. The act is 
amendatory of the Geary act. Section 2 provides as follows : 

"The words 'laborer* or 'laborers,' wherever used In this act, or in the 
act to which thls is an amendment, shall be construed to mean both skllled 
and unskllled nianual laborers, including Chinese employed in mlning, flshing, 
huckstering, péddllng, laundrymén, or those engaged in taking, drying or 
otherwise preserving shell or other flsh for home consumption or exporta- 
tion." 

We do not t'iink it was the purpose of this amendatory act to enlarge 
the limits pl thç privileged classes or to restrict the meaning of the 
term "laborers" as it had beeh used in the treaty and in the prior acts. 
We think its purpose was not to remove any of the bars against 
Chinese immigration, but to remove doubt, and make definite and 
certain, as included within the désignation "laborers," certain occupa- 
tions which were upon the border line between the occupation of la- 
borer and that of merchaht, and which in some aspects might be re- 
garded as belonging to the merchant class. The occupation of mining, 
taking fish for the purpose of selling the same, peddling, operating 
a laundry, etc., partake of sohie of the characteristics of the occupation 
of the merchant, and those engaged therein might in a sensé be deemed 
merchants. Evidently it was to define thèse spécifie occupations, and 
to déclare that persons engaged therein are not merchants, that the act 
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was adopted. We find in ît no évidence of an intention to enact that 
the word "laborers," as used comprehensively in the treaty and in the 
prior acts, was thereafter to be confined solely to manual laborers and 
to those who follow the spécifie occupations enumerated. It is not de- 
clared that such and none other are to be deemed laborers. It is 
sigiiificant that the next clause of the same section of the amendment 
defines the term "merchant," and provides that the term as employed 
therein and in the acts of which it is amendatory shall hâve that "mean- 
ing and none other." 

We find no error in the judgment of the court below in ruling that 
the plaintifif in error was a laborer. The judgment is affirmed. 



CLAEK et al. v. BACORN. 

(Circuit Court of Appeals, Ninth Circuit. May 26, 1902.) 

No. 757. 

1 . CoBPOKATioNs — Insolvenct— Rbcbivkr— Ceeditors— Priohitt. 

Where a corporation becomes insolvent, and Its assets hâve passed 
into the hands of a recelver, such assets constltute a fund for ratable 
distribution among Its creditors, and no créditer can, by suit commenced 
or judgment recovered after the commencement of the proceedings to 
secnre the appointment of the reeeiver, secure a lien on such assets that 
wlîl entitle him to prlority of payment. 

In Equity. 

Thîs Is a suit in equity, in the nature of a bill of intervention, brought by 
the appellants (eomplalnants below) to obtaln a decree adjudging their judg- 
ment lien prior to any lien or rights of other creditors In and to the prop- 
erty of the American Developing & Mining Company, and for the sale of 
said property, and application of the proceeds thereof to the satisfaction of 
such lien. ît appears that on March 21, 1898, one Livingston Cushing, a 
citizen and résident of the state of Massachusetts, on behalf of himself and 
ail other creditors of the American Developing & Mining Company, brought 
a suit in equity against said company, a Montana corporation, alleging the 
insolvency of the corporation, and tlîat the eomplalnants had become per- 
sonally responsible as guarantors and indorsers for certain indebtedness of 
the corporation. The bill prayed that the court might administer the assets 
of the corporation; that a receiver be appointed to taise charge of the prop- 
erty of the corporation, and required to pay off and discharge the notes on 
which the complainant Cushing was surety, and aiso the other debts of the 
corporation; that in default of such payment by the receiver the property 
of the corporation be sold, and the proceeds applied in accordance with law 
and the rules and practice of equity. The usual injunetlon was aIso prayed 
for. On the same day the corporation by its secretary, F. W. Bacom, filed 
in court its answer to said bill, admlttlng ail the allégations of the bill. 
The said Bacom, as such secretary, also flled an affidavit describing the 
exact flnancial condition of the corporation, and a statement of its indebted- 
ness. Thereafter, on the same day, the judge of the circuit court of the 
TJnited States for the district of Montana appointed said Bacom receiver 
of the said corporation and of its property, with gênerai power to hâve, 
hold, and manage the same under the orders and directions of the court, 
and enjoined ail creditors of said corporation from in any way intermeddling 
with th^ property directed to be turned over to the receiver. The corpora- 
tion by its président on said 21st day of March, 1898, made, executed, and 

If 1. See Corporations, vol. 12, Cent Dig, i$ 2248, 2283. 
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filed in sald court a cousent In wrltlng to the appolntment of the sald Bacoru 
as receiver, and the , sald Bacom thereupon flled hls oath, and on thé 15th 
day of April, 1808, igave' Ws bond as recelver, and entered upon bis duties 
as Buch recelver. It further àppears that on the 30th day of Aprll, 1898, the 
appell^nts Ipiprein obtalnefl a judgment In the state court of Montana agalnst 
the sald corporation for the sum of $41,^76.68. On June 17, 1899, about 15 
months after the appolntment of the recelver as aforesald, the appellants 
hereln Instltuted the présent suit, alleging in thelr blll that the sald corpora- 
tion was indebted to appeUants at the tlme the said recelver was appointed 
in the suniiof about ?40,OOQ upon an overdraft for moneys expended for and 
on behalf of sald corporation; that by the êntry, docketing, and recording 
of the transcrlpt of the judgment of Aprll 30, 1898, obtalned in the state 
court» thé appellants bave a lien upon the property of the sald corporation 
anterloi* and prlor to the lien of any other créditer; that by the order of the 
circuit court appolntlng a recelver of sald property the appellants are pre- 
vented from perfectlng thelr lien upon and from proceedlng agalnst the 
property covered thereby, by wrlt of exécution or otherwlse; and asklng 
that thelr lien be declared prlor to that of any other créditer, that the re- 
celver be dlrected to sell the property of the corporation and apply the pro- 
eeeds to thç satisfaction of thelr Judgment lien and such other liens as may 
be determined by the court to exlst; also that the said Llvingston Cushlng 
be enjolned from further prosecutlng hls suit agalnst the said corporation. 
A gênerai demurrer to thls complalnt was flled by the recelver, Bacorn. It 
was sustalned by the circuit court, and the blll dlsmissed. The case is now 
before thlft court upon appeal from the Judgment of dismissal. 

Jesse B. Roote and William A, Clark, Jr,, for appellants. 
ForBis & Evans, for appellee. 

Before GILBERT, RÔSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
jpecifications of error présent the single question whetlier the facts 
alleged in appellants' bill -of cotnplaint constitute such a cause of 
action as wôuld entitle them to the équitable relief sought; in other 
wordS( haye the appellants a lien upon the property or funds in the 
hands of' the receiver, Bacorn, superior to that of other creditors? 
Wè thitlk this questioù must be answered in the négative. It is well 
settlèd that when a corporation becomes insolvent, and the corporate 
assets hâve passed intothç hands of a receiver, such assets constitute 
a funé for ràtable distribution among its creditors; and no créditer 
can, by-^tiit commencée' of judgment recovered after the commence- 
ment bf , the proceedings tb seçure the appointmënt of a receiver, se- 
cure aliei upon the co^-porate assets that will entitle such créditer to 
priority of payment. Thompson, in section 7060 of his work on 
Corpôfàtions, states the reason for this rulê to be that "the proceed- 
lng in ;whî(ih^the receiver is appointed is a judicial aSsignment of the 
property pf the insolvçnt for a: ratable distribution, and no creditors 
are alldwed,' therefore,<!by;any act subsequently done, to get liens or 
prefereïicéfe lïi respect pf it."' It would, indeed, seem anomalous that 
a lien a^i^llrçé'tp the fights of the receiver could be obtained, and thus 
interferei;feth orie of theûbjects of his appointmënt in the control of 
the distribution of the assets. 

In CaWâh 'V. Plate Glass Co., 38 Atl. 1075, the suprême court of 
Pennsylvafiia held' that a creditor of a private business corporation, 
wKo had not obtained judgment against it untîl after appointmënt of a 
receiver, on adjudication of its insolvency, to take possession of ail its 
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assets, was not entitled to a préférence, though hîs daim was for 
money advanced to pay wages and freight bills to keep the business 
running. In discussing the effect of the appointment of the receiver 
the court said: 

"To avoid sacrlflce of the assets by exécutions and sales on many clalms, 
with the attendant costs, the court took possession of the property, that it 
might be turned into money for équitable distribution among ail the cred- 
itors, as they stood on March 19, 1894 (the day the receiver was appointed). 
If any creditor can, regardless o£ the change in the situation of the property 
made on that day, obtain a lien by adverse proceedings against the corpora- 
tion, then the property is stlU within corporate dominion, and the decree of 
the court goes for nothing. The argument leads to a conclusion wholly in- 
consistent with the very purpose of the receivership. The declded weight 
pf authority iji regard to common-law receiverships is that, in substance, 
stated by Tayl. Corp. § 813: 'Where a judgment has been recovered against 
a corporation after the appointment of a receiver, it does not give the 
creditor who has obtained it a préférence over other credltors in the distri- 
bution of corporate assets.' " 

And in Temple v. Glasgow, 25 C. C. A. 540, 80 Fed. 441, the circuit 
court of appeals of the Fourth circuit affirmed the gênerai rule above 
stated, in holding that judgments against a corporation, obtained be- 
tween the entry of an order appointing receivers therefor and the ap- 
proval of the receivers' bonds, create no lien on the property subject 
to the receivership. The only cases supporting a contrary doctrine 
are those where the receiver has been appointed on a bill filed by one 
partner against his copartner for a dissolution of the partnership, and 
where such receiver is appointed to hold the property or funds pend- 
ing such litigation, or where a bill has been filed to foreclose a mort- 
gage given by a corporation upon its property, and a receiver is ap- 
pointed to provide for the safe-keeping of the property of the corpora- 
tion and to prevent transfers thereof pending the foreclosure proceed- 
ings. In thèse cases creditors recovering judgments prior to the 
decree of dissolution or decree of foreclosure and sale hâve been al- 
lowed preferential rights, the judgments becoming liens upon the part- 
nership or corporation assets, and such assets regarded as still belong- 
ing to the firm or corporation rather than to the creditors. But that 
is not the situation in the case at bar. This is not a case of partner- 
ship dissolution or for the foreclosure of a mortgage, but of corporate 
insolvency. The bill shows that at the time the judgment in favor of 
the appellants was obtained the property upon which exécution was 
sought was then in the hands of the court for administration and distri- 
bution among ail the creditors, through its agent, the receiver, and ail 
the creditors of the corporation were under injunction not to inter- 
meddle with the property in the hands of the receiver. This state of 
facts does not entitle the appellants to the relief sought. 

The judgment of the circuit court is therefore affirmed. 
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KOSTEHINO ▼. SEATTLE BREWING & MALTING CO. 

(Circuit Court of Appeals, Ninth Circuit June 6, 1902.) 

No. 834. 

1. Tbadh-Mark— Labkl for Bber Bottles— Similaritt— Injukction. 

Where, In a suit to enjoln the Infringement of a trade-mark nnder 
wlilch complalnant hiad sold large quantlties of béer, the blll showa 
that hls béer had been bottled In dark glass bottles, labeled wlth a 
peCuUarly colored label In blue and red, wlth a certain arrangement of 
the letterlng, scroUs, a:nd plcturea thereon, and that defendant's label, 
used on bottles of the same eolor and shape, was almost Identical in 
gênerai appearànce, and, tbough the words were différent, the arrange- 
ments ahd colors were the saine,' and the letters were of the same size, 
style, ànd color, and arrangement of the scrolls and plcture was the 
same, and that the blll was flled wlthin three weeks after défendant 
designed hls label, an injunctlon restraining défendant from selling béer 
under such label untll the further order of the court would not be set aside. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

F. J. Casteihun, for appellant. 
M. S. Eisner, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The appellant appeals from an order 
of the circuit court enjoining him, until the further order of the 
court, from selling be.er under a certain label. The injunction was 
grantçd upon thebillof the ;appiçllee and the afïîdavit of the ap- 
pellant, in a suit broùght to ênjoin the infringement of the appellee'a 
trade-piark, under which for three years before the commencement 
of the finit it shipped and sold large quantities of béer in California 
and élsewïïpre. The bill shows that the appellee's béer had been 
bottled îiji/4f^rk glass bottles, labeled with a pecyliarly colored label 
in blue and red, containing at the top the words, "The Seattle Brew- 
jng & jMalting Co.'s," in the center, at the right, the word "Rainier" 
above the yvord "Béer," at the Içft a circle displaying a picture of 
Mt. Rainier, and at the bottom in small letters the words, "John 
Rapp & Son, Sole Agents for California," together with some other 
words in jsmall type, giving the téléphone address and street address 
of its agents. The label which is i alleged to infringe that of the 
appellee has at the top, the words, "Los Angeles Brewing Co.'s," 
at the center at the right the word "Rhinegold" above the word 
"Béer," a4; the left a çirçie displaying a view of a waterfall with the 
rising sun beyond, and at the bottom the words, "Fred Kostering, 
Sole Dealer ïpr. San Francisco," and the téléphone number. 

We find it unnecessary to enter into any extended discussion of 
thèse two labels. While the words are différent, the labels are in 
gênerai appearànce almost identical. They are of exactly the same 
size, are printed in the same blue and red color s, and are surrounded 
with the same red border. The words "Rainier Béer" in the one 
and "Rhinegold Béer" in the other are in fancy letters of exactly 
the same size and design, white with blue shading, and standing in 
high relief on red scrolls. The scrolls are identical in shape, color, 
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and position. The circles containing the small landscape view to the 
left of thèse letters are the same size in both, and are each surmounted 
by a conspicuous red scroll of the same design. The words "Los 
Angeles Brewing Co.'s" upon the one, and "The Seattle Brewing & 
Malting Co.'s" upon the other, are printed in the same colors, and are 
arranged upon the same curved lines. The bottles are of the same 
color and shape, surmounted with the same kind of stoppers. The 
différences are in the words as above pointed out and in the landscape 
views. There is also a diffcrence in the small device, which is placed 
in each in the center of the name, at the top of the label. Thèse différ- 
ences are such as are usually introduced where the intention is to make 
an unfair use of an established trade-mark, and at the same time so far 
départ therefrom as to avoid the charge of infringement. It is argued, 
and it is true, that the différences are apparent to any one who will 
read and examine the labels, but that argument does not meet the 
question which the case présents : Are the resemblances between the 
two labels such that the consumer is likely to be misled? We hâve 
no hésitation in saying that they are, and that the variations are wholly 
insufficient to avoid the charge of infringement, or create a doubt that 
the label of the appellant was copied from that of the appellee, and was 
made in close imitation of ail its salient features. A consumer who 
has been accustomed to purchase an article in a dress or a package 
wh'ch has become familiar to him does not stop to read and examine. 
Many of the consumers of béer are unable to read, and many are for- 
eigners, and unacquainted with the English language. Ail consumers, 
whether able to read or not, are in fact guided by the gênerai appear- 
ance of the package or label which is before them. The gênerai ap- 
pearance of the béer bottles, carrying thèse two respective labels, is 
strikingly simii r. No argument can add force to the conviction 
which is produced by the mère sight of them. CoUinsplatt v. Finlay- 
son (C. C.) 88 Fed. 693; Fairbank Co. v. R. W. Bell Mfg. Co., 
23 C. C. A. 554, 77 Fed. 869; Biscuit Co. v. Baker (C. C.) 95 Fed. 
135. The appellant caused his label to be designed on March 9, 1892. 
This suit was instituted within three weeks thereafter, before the ap- 
pellant had time to build up a trade under his label. We think that the 
ruling of the circuit court was clearly correct, and that the appellant 
was properly enjoined. 
The decree is affirmed. 



CHICAGO & E. R. CO. v. SHAW, 

(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 793. 

Railroads— Injuries to Licensees — Contributort Négligence. 

Plaintlff, employed by a grain shlpper to superintend the transfer of 
grain from loaded to empty cars on adjacent traclcs, found cars so slt- 
uated that he supposed tney were set for that purpose. Not seeing the 
switch englue in sight, he stepped between the cars where the worli was 
to be done, and was struck and injured by an empty car, which had 
taeen kicked forward by a shunted car. The swltch crew had given no 
warning. Eeld, that plaintlff was not guilty of contributory négligence. 



622 116 FEDERAL REPORTER. 

. ;: A 8Wfit# crew, knowlng that the employés of a grain shipper Intended 
to traiisf er grain from loaded to çmpty cars, were cliarged with a duty 
lo warn theifl of their approach, aûd tlie danger likely to arise from cars 
belng fehuiited OB the tracks wHere they were at work. 

In Error to the Circuit Court qî (ht United States for the Northern 
Division of the Northern District of IlUnois. 

W.' O. Johnson and John Stirlen, for plaintiflf in error. 
James C. McShane, for défendant in error. 

Befofe JENKINS and GROSSCUP, Circuit Judges, and BAKER, 
District Judge. 

PER GtIRIAM. The plaintifï in error was the défendant below in 
an action by the défendant in error (plaintifï below) to recover for Per- 
sonal injuries received in the switch yards of the plaintifï in error. 
The substantial facts in the case may be stated as follows: The 
plaintifï in error, the Chicago & Erie: Railroad Company, owns and 
opérâtes; a railroad from thè city of Chicago to points east, and 
maintâinS, in the vicinity of Fiftj-First street, switch yards, con- 
sistiiig of a number of tracks, l'unning north and south, and paral- 
lel with each other. The north end of four of thèse tracks, numbered 
15, i6, 17, and 18 (track 18 being elevated, and known as the "hill" 
track), was rèserved by the plaintifï in error for the use of Joseph 
Gregg: and others, grain shippers oa the board of trade in Chicago, 
in the transference of grain from cars coming to Chicago from the 
west into cars bound for the east. This grain was transferred from 
the western cars into the eastern cars, either in bulk or in sacks; 
the plaintiffi in error placing immediately opposite the loaded cars 
a corresponding number of empty cars upon the adjacent track, for 
the purposé ôf receiving the grain. The défendant in error, Shaw, 
had been for several years an employé of Gregg, and acted in the 
capàcity of superintendent over the several crews employed by 
Gregg for the above-hamed work. March 8, 1898, the morning 
of the accidrent out of which this action grew, Shaw was engaged 
in superinteiiding the transfer of grain that had arrived in the yards 
of the plaihtifï in error, in bulk, from the west, and the sacking 
and loading of the same into empty cars bound for the east. There 
was évidence sufficient to go to the jury tending to show that, on 
the morning referred to, Shaw arrived at the yards of the railroad 
Company, and proceeded, in the exécution of what he supposed 
were his orders, to the north end of the tracks rèserved for the 
transfer of grain. Hère he found loaded and empty cars so situated 
on tracks 17 and 16 that he supposed they were set for the trans- 
ference of grain from the loaded cars into the empty cars. Having 
so informed his men, he pfoceeded with them along track 18, or the 
"hill" track, toward the cars in view, until a point at the south end 
of the cars was reached, when, looking in the direction in which the 
switch engine and crew had last bèéti seen, and not seeing their ap- 
proach, he stepped down from the "hill" track to cross track 17, 
and thus reach the point between the cars where the work, as he 
supposed, Was to'be done. At this moment the switching crew of 
the plaintiflf in error shunted several loaded cars in upon track 17, 



IiANE V. JOBDOn. 623 

BÏ a speed sufficîent to drive or kick the empty cars there standing 
southward, one of which struck Shaw, threw him under the train, and 
inflicted the injuries for which he sued. The évidence was sufficient 
to go to the jury to show that no warning of the intention of the 
train crew had been given to Shaw or his workmen. 

This évidence, if believed by the jury (and the verdict must be 
accepted as the resuit of such belief), was sufiicient to show that 
Shaw, on the morning of the accident referred to, was acting in the 
line of his duty, and with his men had approached the scène of their 
labors with as much care and diligence as a reasonably prudent 
man, under similar circumstances, would hâve exercised. 

The évidence is sufficient to show, aiso, that the crew of the plain- 
tif! in error was aware of, or was chargeable with knowledge of, 
the intention of Shaw and his men to work at that particular point 
on that day, and, in view of this and other circumstances, were 
charged with a duty to do thèse men no injury. This made it in- 
cumbent upon the crew to furnish to Shaw and his men proper signal 
of their approach, and the danger likely to arise, and this was not 
donc. 

Upon this considération of the évidence and the verdict, Shaw was 
neither a trespasser nor guilty of contributory négligence, and the 
railroad company was guilty of the négligence that brought about the 
injury. The judgment of the circuit court must be affirmed. 



LANE et al. T. JORDON et al 
(Circuit Court of Appeals, Nlnth Circuit. July 7, 1902.) 

1. Mines and Mining— Injunctions. 

Alaska Civil Government Act, § 386 (31 Stat 397), providing that when 
It appears by affldavit that the défendant Is doing, or about to do, or 
procuring or suffering to be done, fsome act in violation of the plalntlfTs 
rlghts concerning the subject of the action, and tending to render the 
judgment inefCectual, the court may enjoln the défendant from doing 
Buch particular act, dld not confer on the court the power, in an action 
to reeover a mining clalm, in addition to enjolning the défendants from 
mining the claim pendlng the order of the court, to command them to 
surrender and deliver possession to the plalntiffs, and remove their Per- 
sonal property from the premises. 

t. AfpbaLi— Obder Granting Ikjunction. 

Alaska Code, § 507, authorizing an appeal to the circuit court ot ap- 
peals from any interlocutory order granting or dissolving an Injunctlon, 
authorizes an appeal from an order granting an injunctlon, not "upon 
a hearlng In equlty," though Act Cong. June 6, 1900 (31 Stat. 660), glve» 
the rlght of appeal from such orders only "upon a hearing in equity," 
and ^aska Code, § 508, pro vides that ail provisions of law regulating 
procédure and practlce in cases brought by appeal or wrlt of error to 
the suprême court of the United States or to the United States circuit 
court of appeals for the Nlnth circuit, except in eo far as inconsistent 
with the provisions of this act, shall regulate the practlce In the district 
court of the district of Alaska; such provision not being Intended t» 
narrow or restrict the provisions of section 507. 

Appeal from the District Court cf. the United States for the Sec- 
ond Division of the District of Alaska. 



f 1. See Injunctlon, vol. 27, Cent. Dlg. § 411, 
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.-Cîampbéîl/iïétsoh & Campbell, H, M. Wright, and Ira D. Orton, 

■ ; ^efèi-e GlipiRT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The àppeal in this case is taken from 
an injuhctîon ordër made on August 12, 1901, in an action brought 
by the appellees against the appellants to recover the possession of 
a placer mining claim. The appellants were in the possession of 
the mining claim, operating and daiming to own the same. The 
order was lîïade without notice to them, upon the aïïîdrvit of one 
of the appellees, who deposed that thè appellees were purchasers of 
the miîïiijig tlàîni througli mesne conveyances from the original lo- 
câtor thiéreôî, and that they and their grantors in the summers of 
1899 and Î9pdhad operafed the nii^ej but that in 1901 the appellants 
went upon the claim, daiming to be the owners thefeof by virtue of 
a location' which was made subsequently to that of the appellees' 
grantoi*, ahd that they were èxtracting gold dust therefrom, and upon 
the affidaVits ôf two othef persons, purporting to set forth the facts 
of the original location. The order enjoined the appellants from 
miniiigf'tte -claim pending the further order of the court, and com- 
manded tHëih to surrender and delîver up to the appellees the pos- 
session of the claim, with ail tHe appurtenances, and commanded 
them to réhiove from saîd premisès with their personal property, and 
further gave permission to the appellees, upon furnishing an under- 
taking in the sum of $5,000, to work and mine the said premisès, sub- 
ject to the orders of the court. The appellants challenge the power 
of the cou|i; to mgjçe, such an prdçr. The limit of the power of the 
court in that regard, and concerning the facts set forth in the com- 
plaint and affidavits, is defined in section 386 of the act providing 
for the d^governmeritïOÏ Alaska (31 Stat. 397), which authorizes 
the court to order a défendant in an action to refrain from doing a 
particular *ct pending the action, "when it appears by afiidavit that 
the defdïâaiitîsi doing, or threatens or Is about to do, or is procuring 
or sufïèririg-.to be donc, some act in violation of the plaintifï's rights 
concerningthe subjeçt of the action, and tending to render the judg- 
ment inefifectual." Under this statute, the error of the record which 
is before us in very plain. The ordèr transferring from the appel- 
lants, to the appellees the possession of the mining claim pending the 
action, undej^ the circumstances detailed, was not only unauthorized 
by any statute, but was the exercise of a judicial power unknown to 
Americaii' jurisprudence. 

The only other question iwllich occurs to us as presented by the 
record is whether the order is one which may be appealed from. 
By the act of congress approved Jurie 6, 1900 (31 Stat. 660), there is 
given the right of appeal to the circuit cotirts of appeals from every or- 
der gi:antitïgj.^r':diss61vîhg'ân injunction, "upon a hearing in equity." 
There was nô hearing had prior to. granting the order which is com- 
plained of in the présent case, but the Code of Alaska (section 507) 
providès that "an appeal may be takén to the circuit court of appeals 
from any interlocutory order granting or dissolving an injunction," 
etc. It is true that section 508 déclares that "ail provisions of law 
now in force regulating the procédure and practice in cases brought 
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by appeal or writ of error to the suprême court of the United States 
or to the United States circuit court of appeals for the Ninth circuit, 
except in so far as the same may be inconsistent with any provision 
of this act, shall regulate the procédure and practice in cases brought 
to the courts respectively from the district court for the district of 
Alaska." We do not think, however, that the provision last quoted 
was intended in any way to narrow or restrict the scope of the pre- 
ceding section. The order appealed from was an interlocutory or- 
der, granting an injunction. It was an order that afïected a sub- 
stantial right, — the right of the appellants to retain possession of the 
property in controversy until by the judgment of the court it was de- 
termined that their possession was unlawful. 

It is ordered and decreed that the order of the district court, so 
far as the same commanded the appellants to surrender the posses- 
sion of the mining property, and gave the possession thereof to the 
appellees, and permitted them to work and mine the same, subject to 
the order of the court, be dissolved and set aside, and that the ap- 
pellants be restored to the possession which they had when said order 
was made. 



ENGLISH et al. V. TJNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1902.) 

No. 778. 

1. PnsLic Lands— CttTTiNô AND Remotal of Timber— Construction of 
StatOte. 

Act June 3, 1878, § 4 (20 Stat. 90), whlch makes it unlawful and punish- 
able as a misdemeanor to eut timber growing on any lands of the United 
States in the states of Callfomîa, Oregon, Nevada, or In Washington 
territory, or to remove or cause to be removed any timber from said 
public lands "wlth Intent to export or dispose of the same," whatever 
may be its proper construction as a pénal statute, eannot be construed 
to authorize persons to eut and remove timber from public lands for their 
own use, beyond the express authority given in the proviso in favor of 
miners and agriculturlsts; and timber so eut or removed remains the 
property of the United States, which may recover it, or its value, in a 
civil action. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 
For opinion below, see 107 Fed. 867. 

John L. Rand and Lionel R. Webster, for plaintiffs in error. 
John H. Hall, for the United States. 

Before GILBERT, Circuit Judge, and HAWLEY and DE 
HAVEN, District Judges. 

GILBERT, Circuit Judge. The question presented in this case 
is whether a cause of action is stated by a complaint in an action 
brought by the United States, which allèges that the défendants in 
the action unlawfully and without thé license of the plaintiflf en- 
tered upon nonmineral vacant public lands of the United States in 
the State of Oregon, the said lands not being within any minerai dis- 
116 F.— 40 
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triqt.Qfftlxf, IJnited States, and cut,?)nd removed therefrom 1,684 
cords of wopd, of the vaïup of $842, and carried and coùveyed said 
wpbià tpj^thesnielter of thfe défendants at Sumpter, Or., and there 
usftd itip'.t^eir quartz milL ,The plaintififs in error contend that the 
action ig Kroùght under section 4 of the act of June 3, 1878, entitled 
"An açt fprthe sale of timber lands in the states of California, Ore- 
gon, I<l'eya4a, and Washington Ty." (20 Stat. 90), which provides 
that it shall ibe unlawful "to eut, or cause or procure to be eut, or 
wantonly , destroy, any timber growing on any lahds of the United 
States, iç said states and territory, or remove, or cause to be re- 
moved,^àny timber from said public lands, with intent to export or 
disposé of the same," and denounces a penalty against any person 
violating, the provisions of- the act. It is claimed for this statute 
that tliére can be no violation of any of its provisions unless there be 
an intent to "export or dispose" of the timber so, eut. Référence is 
madetg the, case of U,, S. v. Hacker (D. C.) 73 Fed. 292, where it 
was heîd th^t: the words "with intent to export or dispose of the 
same" ^pply to the cutting, as well as to the removal, of the timber, 
and the argument is that, since the cutting in the case at bar was 
not alleged to hâve been done with intent to export or dispose of the 
wood, the act with which the plaintifïs in error are cliarged is not made 
unlawful by the terms of the act, but is impliedly permitted. Référence 
is further njaçle to the act of congress (20 Stat. 88) passed on the same 
date with ttië act above refèrred tb, which provides that "âll citizens of 
the United States and other persoris, bona fide résidents of the 
State of Colprado or Nevada, or either of the territories of New 
Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, 
and ail othef tniiieral districts of thé United States, shàll be, and are 
hçfeby, authprized aild, permitted tp felî and remove, for building, 
agricultural mining or otbèr domestic purposes, any. timber or other 
treesi groWing or being on the public lands, said lândè" being minerai, 
and riot Stibjèct to entry undèr existin|f laws of the United States, 
except foï; iiiîjleral entry, in either of said states, territories, or dis- 
tricts oi whiiçh such : ckizens or persons may be at the time bona 
fide résidents; subject to such rules and régulations as the secre- 
tary of the interior may prescribe"; and it is contended that the 
vyords "ail other, minerai districts," as found in the act, are sufh- 
ciently compfehensive to include minerai lands in the state of Ore- 
gon. The reverse of this last propositiqn has been held in the 
circuit courts of this circuit by Deady, J., in U. S. v. Smith (C. C.) 11 
Fed. 487, and Sawyer, J., in U. S. v. Benjamin (C. C.) 21 Fed. 285. 
We find no ground to question the côrrectness of those décisions. 
The questioii, however, seems to be eliminated from the présent case 
by the averment of the complaint that the lands on which the tim- 
ber was eut were not "within any minerai district of the United 
States." : Wihfether or noit it is the true construction of section 4 of 
the acf of Juhe 3, 1878, that it renders unlawful and subject to punish- 
ment only the cutting of, timber which is accompanied with the in- 
tent to e:Sport or dispose of the same, it is not nfecessary in the prés- 
ent case to décide. Thftt act was not the first législation upon the sub- 
ject. The act of 1831 (seetion 2461, Rev. St.fi piade punishable by 



TERRY V. SCHMIDT. 627 

fine and imprisonment the act of cutting timber from lands of the 
United States "with intent to export or dispose, use or employ the 
same in any manner whatsoever, other than for the use of the navy 
of the United States." By the act of 1878 the punishment was ren- 
dered less severe than that for the violation of the former act, but we 
find nothing in its terms which even tends to support the vievv that 
it was intended thereby to permit the cutting of timber on pubHc 
lands, provided that it was not eut with the intent to export or dis- 
pose of the same. It would be a construction altogether inharmoni- 
ous with the purpose of the act to say that the plaintiiïs in error are 
authorized to eut and remove large quantities of timber from the 
government lands for their own use at their quartz mill, while another 
would be prohibited, under the penalty of the statute, from cutting 
the same timber and selling it to them for the same use at their mill. 
But, whatever may be the prohibition of section 4, the timber in 
question, when it was eut, and up to the time when it was used, 
was the property of the United States. As the proprietor of the 
public lands, the United States has the right to protect the same from 
déprédation, and to maintain an action for the recovery of the 
value of any timber taken therefrom without its permission. E. E. 
Bolles Woodenware Co. v. U. S., 106 U. S. 432, 27 L. Ed. 230; Cam- 
field V. U. S., 167 U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260; U. S. 
V. Scott (C. C.) 39 Fed. 900; U. S. v. Nelson, 5 Sawy. 68, Fed. Cas. 
No. 15,864. We find no error in the ruling of the circuit court 
that the complaint states a cause of action. 
The judgment is affirmed. 



TBBBY et al. v. SCHMIDT. 

(Circuit Court of Appeals, Second Circuit. June 3, 19(K!.) 

No. 114. 

1. Masteb and Servant — Asscmption op Eisk. 

Where a boy 17 years oM, employed to carry rivets from a forge to 
other workmen, knew that an unguarded shaft lay along bis path, and 
elected to continue his work notwithstanding the danger, he assumed the 
risk. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
See III Fed. 290. 

Thla cause cornes hère upon a wrlt of error by the défendants below to 
revlew a judgment of the circuit court for the Southern district of New York, 
entered upon the verdict of the jury. The décèdent, plalntifC's son, 16 years 
and 7 months old, was at work, at the time of the accident complained of. on 
the ninth floor of the Sherry building, at the corner of Flfth avenue and Forty- 
Fourth Street. It was his business to beat rivets at a forge on said floor, and 
to carry them from the forge to the workmen on another part of sald floor. 
The forge was moved from day to day accordlng to the place where the men 
were at work. Tbe décèdent, on one of his return trlps to the forge, fell 

If 1. See Master and Servant, vol. 34, Cent, Dlg. 5 583. 
Assumptlou of risk incident to employment, see note to Ohesapeake & O. 
R. Co. V. Hennessey, 38 C. O. A. 314. 
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tljroTigh an air shaft about 12 feet long and ZYi feet wlde ninning from the 
third floor to the top of the biîllfling, which had been left open and unguard- 
éd, In violation of the statute. The court charged the jury fully upon the gên- 
erai questions of what would constitute négligence on the part of the défend- 
ants and contributory négligence on the part of plaintlff's décèdent, and the 
jury found a verdict in favor of the plaintlfC for $1,000. Ctounsel for défend- 
ants presented 28 requests to charge, and bas excepted to the refusai of the 
court to charge the same, and to certain portions of the charge. 

H, C. Smyth, for plaintiffs in error. 
Robert Goeller, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The only exception which it is necessary to con- 
sider is No'. 25, which is as follows : 

"(25) U the jury belleve that the fact that the floors had not been filled in 
was perfeetly apparent to the plaintiffs intestate, as to everybody else, and if 
he consented to go to work upon the iioor above the place where thèse open- 
ings -were, knowlhg that the ppenings existed, it Is clear that he tooli the risic, 
and cannât reeover." 

We are of the opinion that the refusai of the court to charge as thus 
requested was réversible error. The décèdent had been employed in 
this work on this building for some weeks, and had worked on this 
floor for two days. He was présent when the forge was moved to the 
place where it was at the time of the accident, and he had passed 
and repassed the shaft in question a number of times on that day. 
One of the witnesses testified that décèdent had been twelve trips back 
and forth with rivets between the place where the forge was moved for 
the last time and the place where the riveters were working. When 
a servant enters upon a hazardous employrnent, he assumes those risks 
which are open to his observation. When he continues in such service 
with knowledge of the character of dangerous conditions or surround- 
ings, he also assumes the hazards incident to the situation. The ques- 
tion herein for the jury was whether the servant knew, or ought to 
hâve known, of ;the existence of the dangerous, unguarded shaft oppo- 
site the place where he was at work. The court, in its charge, left 
to the jury the question whether décèdent was négligent in continuing 
his work after the forge had been moved to a point opposite the un- 
guarded shaft. , While the language of the charge wottld indicate that 
the court assumed that décèdent must hâve known of tbe danger, it 
failed to state or suggest the rule as to the assumption of such an 
obvious risk.„,The jury were, therefore,at liberty to infer, and the 
verdict indicates that they did infer, that the plaintiiï could reeover, 
although the décèdent voluntarily continued his work, knowing of the 
danger to \ivhich he was exposed, provided the décèdent might rea- 
sonàbly hâve done so, rather than to quit work at such short notice. 
This view ignores the fact that, while décèdent might reasonably hâve 
elected to take this course with knowledge of the proximity of the 
unguarded shaift, y et by such élection he relieved the employer from 
liability for the accident. ; That the same rule is applied in cases of 
violation by the master of a statutory requirement is expressly decided 
in Carpet Co. v. O'Keefe, 25 C. C. A. 220, 79 Fed. 900. 

The judgment is reversed, and a new trial is ordered. 
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CONSOLIDATED KUBBEE TIHE CO. et al. V. FINLBY RUBBEH TIRE 

CO. et al. 

FINLBÏ RUBBBR TIRE CO. et al. v. CONSOLIDATED RUBBER TIRE 

00. et aL 

(Circuit Court, N. D. Georgla. June 2, 1002.) 

L Patents— Invention— Rubber Tire Whbels. 

The Grant patent, No. 554,675, for a rubber tire wheel, shows a com- 
blnatlon of éléments In a rubber tire, whicb, although such éléments 
severally were old, brlngs them to bear In such way and with such re- 
lation to each other as to dlfferentiate such tire from ail prior Inven- 
tions, and to produce new and usefui results, such as to re-en£orce the 
presumptlon arlsing from the issuance of the patent, and sustain tho 
claim of invention, as distingulshed from the mère application of me- 
chanical skill. Such patent also held infringed. 

t. Bamb — EsTOPPBL TO Dbnt Validitt— Licbnse. 

One who obtained exclusive rlgbts under a patent, to nin during Ita 
llfe, by a contract of llcense, In whlch he acknowledged its validlty, 
■which rights he has sold to another for a valuable considération, Is 
estopped to contest the validity of such patent; and the fact that the 
owner of the patent has also assigned or transferred its rights under 
the contract does not work such a novatlon as to relieve him from the 
opération of such estoppel. 

In Equity. Suit for infringement of letters patent No. 554,675, 
issued to Arthur W. Grant February 18, 1896, for a rubber tire wlieel. 
On final hearing. 

Paul A. Staley, Border Bowman, Hoke Smith, and H. C. Peeples, 
for complainants. 
H. A. Toulmin, D. S. Craig, and Edmund Wetmore, for défendants. 

NEWMAN, District Judge. In this case a bill was filed by the 
Consolidated Rubber Tire Company, the Rubber Tire Wheel Com- 
pany, and the Munford Rubber Tire Company, complainants, against 
the Finley Rubber Tire Company, Samuel Everett Finley, J. J, Coulter, 
and W. D. Hoyt, défendants. The purpose of the bill was to enjoin 
the infringement by the défendants of patent No. 554,675, issued Feb- 
ruary 18, 1896, to A. W. Grant, for a rubber tired wheel. The de- 
fendants answered the bill, denying that they had in any way in- 
fringed said patent, and the défendants J. J. Coulter and W. D. Hoyt 
disclaimed any interest in or connection with the Finley Rubber Tire 
Company or Samuel E. Finley in the business of making or selling 
rubber tires. Subsequently a cross bill was filed by the Finley Rubber 
Tire Company and Samuel E. Finley, the main purpose of which was 
to enjoin the complainants from prosecuting certain suits in other dis- 
tricts against the agents of the Finley Rubber Tire Company engaged 
in selling its rubber tires. On the cross bill a temporary restraining 
order was granted by Circuit Judge Shelby, and afterwards the case 
came on in the circuit court on the hearing for preliminary injunction 
on the main bill, and on the application for injunction on the cross bill. 
At this hearing an order was made granting to the complainants an in- 
junction pendente lite unless the Finley Rubber Tire Company would 
enter into a bond in the sum of $10,000 to indemnify the complainanti 



116 ï"BDJ}RAL ttBPORTBR, 

agta,in§t apy damages which they might sustain in the premises, which 
bôiid was given. It waâ further déternlined that it was unnecessary 
for the complainants to prosecute any separate suits, inasmuch as the 
wholtfiiîiattef could be detèrmined in the rriain litigation in this court, 
and the injunction on the cross bill was continued of force. io6 Fed. 
175. Thereafter, and before the final hearing, an intervention was 
filed by the Goodyear Tire & Rubber Company, alleging that it was 
the real pa,rty in interest, and asking to be made a party défendant in 
the case; çind, after heariqg, the prayer bf the intervener, was granted, 
and it was made a party défendant. There has now been a final hear- 
ing in the case. At this hearing voluminous testimony was produced, 
taken at différent points in the country by spécial exan^iners appointed 
by the court; also considérable documentary évidence, and a great 
quantity of rubber tires,*^principally tires which had been in use, and 
showing the efïect of such use in varions respects. There was able and 
elaborate argument for botb parties, accompanied by exhaustive briefs. 
The brièfithen filed hâve, since the argument, by consent of the court, 
been addeii to by supplemental briefs filed by the respective counsel. 

The firSt question for considération in the case is that raised by the 
défendants as to novelty and invention in the Grant patent. No. 554,- 
675. The clairn in the Grant patent is as follows : 

"(1) A vehlcle wheel having a mctalllc rlm wlth angularly projeoting 
flanges to form a channel or groove wlth tapered or Incllned sldes; a rubber 
tire, the Inner portion of wliicli Is adapted to fit In sald groove or cbannel, 
and the outer portion having sldes at an angle to the inner portion, the 
angle or cômer between the outer and Inner portions belng located wlthin 
the outer perlphery of the flanges; and Independent retaining wlres passlng 
entlrely through the Inn^ portions of sald tire, and also wlthin the outer 
périphéries of the flanges, — substantlally as described. (2) A vehlcle -wheel 
having a metalllc rlm with outwardly projecting flanges at an angle to the 
plane of sald wheel, so as to form a channel or groove having tapered or 
Incllned sidës; a rubber tire, the Inner portion of which Is adapted to fit in 
sald tapered groove or channel, and the onter or exposed portions formed at 
an angle thereto, the angle or corner between the sald portions being placed 
wlthin the outra: periphary of sald flanges; openlngs extendlng entlrely 
through the tinexposed portion of sald tire; and Independent retaining wlres 
In sald openlngB, and a re-enforclng strlp of flbrous materlal placed at the 
bottom of sald tire, and whoUy wlthin sald flanges, — substantlally as speci- 
fled." 

The çontetition for the défendants is that this invention claimed by 
Grant is a mère combination or aggregation, as they term it, of old 
éléments, ëàCh of which was well loiown to the art long before the 
date of the Grant patent. Défendants claim that combining thèse 
varions elelrients required only ordinary mechanical skill, and involved 
no discovery and no new principle. Speaking generally, the three de- 
vices involved in Grant's patent were (i) a rubber tire; (2) a metallic 
rim with sloping sides, in which the tire is seated ; and (3) two wires 
running through the tire tô hold it in place, the wires being located 
Within the outer periphery of the flanges of the rim. The question 
as to vi/hether this combination of separate parts by Grant was novel, 
so as to constitute a patentable invention, has been before the circuit 
court for two districts. In the case of Rubber Tire Wheel Co. V. 
Columbia Pneumatic Wagon Wheel Co., 91 Fed. 978, the question is 
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discussed at length by Judge Thomas in the United States circuit court 
for the Southern district of New York. The conclusion reached by 
Judge Thomas, as embodied in the third headnote to the case, is as 
follows : 

"ïhe Grant patent, No. 554,675, for a rubber tlred wheel, discloses patent- 
able invention, and was not anticlpated by anythlng In prior patents, either 
English or American, though the several parts which constitute the essentlal 
features of the invention were each used In différent comblnations in pre- 
vious inventions." 

Quite recently the same question was before Judge Wing, in the 
United States circuit court for the Northern district of Ohio, and an 
opinion fîled, which has not yet been reported, but which I hâve before 
me. A brief extract from that opinion will show Judge Wing's view 
of the matter : 

"In view of the able and elaborate opinion delivered by Judge Thomas, I 
do not deem it necessary to go Into particularitles with respect to the rea- 
sons for my conclusion. Suffice it to say that, upon an independent exam- 
ination of the record, I hâve corne to the conclusion, vyhich, in brief, is this: 
that, vfhile the éléments of the complainants' combinatlon are, each of them, 
old and well known, this particular combinatlon of shape of rubber and of 
flange, and the position of the retaining wires, has not been shown in any 
previous patents or other publications; that the device, when completed 
and put upon the market, practically displaced ail other forms of tires; that 
there is abundant évidence of the great usefulness and merit of the Inven- 
tion; that, deductively, the combinatlon la novel and useful, and the patent 
valld." ,. ,, 

It is claimed by the défendants that the décision of Judge Thomas 
should not be considered, because it was coUusively obtained' by the 
parties to that case. On this subject, Judge Wing, in the opinion just 
referred to, says: 

"I hâve examined carefully the record, and hâve read with Interest the 
opinion of Judge Thomas, in the case of Kubber Tire Wheel Oo. v. Columbia 
Pneumatic Wagon Wheel Co. (O. O.) 91 Fed. 978. It is contended by the 
défendants that the decree in that cause was colluslvely obtained by the 
parties. It is in no wise suggested that the opinion of the learned Judge was 
in any sort the resuit of collusion." 

It appears from what has been presented to this court that the case 
before Judge Thomas was argued by counsel who had no knowledge 
whatever of any negotiations that were pending between the parties 
for a settlement of their différences, and that Judge Thomas had no 
knowledge whatever, up to the time the opinion was fîled, of any such 
negotiations. Subsequently, and before the decree was entered in the 
case, it seems that the attention; of the court was called to an adjust- 
ment between the parties of their différences, and probably the decree 
would be ineiïective for certain purposes; but the opinion of the 
learned judge as persuasive aythority, and as a détermination of the 
question at issue for récognition under the rule of comity, it seems 
to me, is in no wise afifected. It is claimed by the défendants that the 
case as made in this court differs materially, as to the évidence submit- 
ted, from the case before Judge Wing. The claim is that ^dditional 
patents hâve been presented which antedate the Grant patent, and 
strengthen défendants' case as to its lack of novelty. Thèse are what 
are known as the "Prudden Cushion Tire," the "Rogers Cushion 
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Tire," the "Fisher or Gendron Gushion Tire," and the "Frazier Two- 
Wîre Sulky Tire." Thèse patents undoubtedly must be added to those 
belore the courts in former cases, wWch contain some of the parts em- 
bodied in the Grant combination. 

The; courts enter upon the investigation of the question as to whether 
a jterticular device Or combinatibti of devices is patentable with the 
prima façî.e case in faVor of the patent, by reason of its issuance by the 
patent office. In Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 
29 L. Ed. 1017, it is said in the opinion of the court : 

"The bur^en of proof Is upon the défendants to establish thls défense. 
For the gratjt of letters patent is prima facle évidence that the patentée is 
the flrst In-^eatôr of the device descrlbed in the letters patent, and of its 
novelty, Snilth y. Yulcanlte Co., 98 S. S. 486, 23 L. Ed. 952; Lehnbeuter v. 
Holthaus, 105 TJ. S. 94, 26 L. Ed. 989. Not only Is the burden of proof to 
make good thls défense upon the party setting it up, but It has beon held 
that 'every reasonable doubt shoijid be resolved agalnst him.' OoSin v. 
Ogden, 18 #all. 120, 124, 21 t. Ed. 821; Washburn v. Gould, 3 Story, 122, 
142, Fed. Cas. No. 17,214." 

In Palmer v. Village of Corning, 156 U. S. 342, 15 Sup. Ct. 381, 39 
L. Ed- 445» it is said in the opinion of the court : 

"There Isnè doubt that In thls, as In ail simllar cases, the letters patent 
are pFlma t«cfe^ évidence that the device was patentable. Still we are 
always requlrëdi; wlfh this presumptlon in mind, to examine the question 
of invention Vel non upon its mérlts in each pafticular case." 

In Western Electric Co. v. Home Tel. Co. (C. C.) 85 Fed. 649, in 
the opinion rehdéred in the circuit court t)y Judge Toulmin, this lan- 
guage is used; ' 

"The burden of overcomlng the prima facie case made ont by the pro- 
duction of the patent is upon the défendant, and the défense of want of 
advelty mtist be fcléalrly establlshed before a court will be justliied in setting 
Aside the patent ëti this grouM." 

We enter ùj)on the investigation 0;f the question in the case at 
bar with this rûle in mind, ând are to. détermine whether it has been 
successfully established by the proof in this case that the rubber tire 
for which Grattï was allowed a patent does not contain the éléments of 
invention and of novelty, but, on the contrary, is a mère aggregation of 
parts which were well knOwn before, and which it required only me- 
chanical skill to put together in their présent shape. 
i Various difficultîes hâve been experienced in the practical construc- 
tion of rubbèt tires ever since their use was first attempted; some of 
the principal of thèse diffiéulties beirtg the rubber slipping ofï, the 
GUtting of the rubber by the rim in which it is located, and the failure 
toi résist ro"gh blows artd latéral strains. Thèse difficulties, it is 
<^îmed, hâve bèen largdy, if not whoUy, obviated by the method of 
construction of the Grant tire. It is claimed that the shape of the 
rwbber; namely» the outward slant of the unexposed portion of the rub- 
ber, and its close fitting agAinSt the side oif the chanhel iron up to the 
point of the^ObtUseiângleof- corner, and then the slight inward angle 
toivards the centér, lôaving a space abové the angle and between the 
rim of the channel iron and the rubber, co-operatiug with the two- 
wire fastening ruhning through the rubber at a point opposite its widest 
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portion, causes the rubber, when exposed to an extraordinary latéral 
blow or force on one side, to rise in the channel iron and turn upon the 
corner or angle on the side opposite to that upon which the blow or 
force is received, as upon a pivot, and, after the force is removed, to 
reseat itself in the channel iron. In this connection it is claimed that 
the "re-enforcing strip of fibrous material" placed at the bottom of the 
rubber, andwholly within the flanges, aids materially in this resuit. It 
is further claimed that the space between the channel iron and the 
rubber above the corner or obtuse angle in the rubber allows the rub- 
ber to yield in either direction without being eut by the rim, as was the 
case in other character of tires. It is also claimed for the Grant con- 
struction that the location of the wires opposite the widest portion 
of the rubber, and within the unexposed portion, prevents cuttiiig 
through the rubber by the wires to which former tires were subject. 
It is urged by the défendants that the Grant patent was not allowed by 
the patent office until he amended his claim by claiming specifically 
that the obtuse angle or corner was located within the outer periphery 
of the rim. The file-wrapper évidence submitted by défendants shows 
that Grant's claim was amended substantially as indicated. There is 
a large amount of évidence in this case which shows conclusively that 
the Grant patent has taken a prominent place in the market, and that 
its commercial value is large and assured. It is claimed that it has 
almost entirely superseded other forms of rubber tires, but, whether this 
be true or not, it certainly has met with extensive use. 

Référence to a few authorities as to patentability of combinations of 
old éléments may be valuable. 

In Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177, the court, 
discussing this question, says : 

"It is further argued, howsTer, that, supposing the devices to be sufli- 
ciently described, they do not show any invention, and that the eomblnation 
set forth in the fifth claim is a mère aggregatlon of old devices, already 
well known, and tlierefore It Is not patentable. This argument would be 
Sound if the eombinatlon claimed by Webster was an obvions one for at- 
taining the advantages proposed, — one which would occur to any mechanlc 
skilled in the art But It is plain from the eridence, and from the verj' 
fact that it was not sooner adopted and used, that it did not for years 
occur in this light to even the most skillf ul persons. It may hâve been 
under their very eyes; they may almost be said to hâve stumbled over It; 
but they certainly failed to see It, to estimate its value, and to briug it into 
notice. Who was the first to see it, to understand its value, to give it 
shape and form, to bring it into notice and urge its adoption? is a ques- 
tion to which we shall shortly give our attention. At this point we are 
constrained to say that we cannot yield our assent to the argument that 
the eomblnation of the différent parts or éléments for attainiug the object 
in View was so obvions as to merit no title to invention. Now that it has 
succeeded, it may seem very plain to any one that he could bave done it 
as well. This is often the case with inventions of the greatest merit It 
may be laid down as a gênerai rule, though perhaps not an invariable one, 
that if a new eomblnation and arrangement of known elemeuis produce a 
new and bénéficiai resuit, never attained before, it is évidence of inven- 
tion. It was certainly a new and useful resuit to make a loom prodnce 
fifty yards a day, when it never before had produced more thau forty; and 
we think that the eombinatlon of éléments by which this was efCccted, even 
If those éléments were separately known before, was invention sufficient to 
form the basis of a patent." 
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l,n Paékih^ Gd. V. Magowan (C; Ci) 27 Fed. 362, Judge Dixon, in 

thë 'di*(^i^it Militt for New Jersey,' Siistained the patent, which seems to 
hayèltSéën atta^ed very much as the Grant patent is hère, and used 
this lanèua|fé iii thé conclusion of the opinion : 

"The complàinant'S patent is nearly 'on ttte Une dlvldlng Invention from 
mechanical skill, but, àfter carefully eomparlng it wlth tbe exhlblts which 
were put in to show anticipation and its Jack o£ patentability, I am of the 
opinion that the combiuation reveals Invention, not so much beeause the 
packingis more eiastic by rèason of the addition of pOre hard rubber, but 
becausé'the patent discloses a new and bfetter method of obtalning a tight 
joint bëtweén the paeking and the piston rod than has been obtained by 
any othei : combinatlon of éléments, new or old. It is a fact not to be 
overlooked^ and has much weight, that the product manufactured under it 
went at caiçe Ihto such extensive public use as almost to supersede ail 
paeking madé under other methods. Such à fact is pregnant évidence of its 
novelty, value, and usefulness, and accounts for the defendant's Infringe- 
ment" 

That case was before the suprême court of the United States (141 
U. S. 33a, 12 Sup. Gt. 71, 35 L. Ed. 78i)i and the décision of the court 
below affirmed. 

In Manufacturing Go. v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 
ly. Ed. 163, the suprême court say : 

"Wbere the patènted invention couslsts of an Improvement of machines 
prevlously exlsting, it is not always easy to point out what it is that dis- 
tinguishes a new and suceessful machine from an old and inefCective one. 
But when, in a class of machines so widely used as those in question, it is 
made to appear that at last,. aftei* repeated aud futile attempts, a machine 
has been contrived which accomplishes the resuit desired, and when the 
patent office has granted a patent to the suceessful inventer, the courts 
should nOt bè ready to adopt a narrow or astute construction fatal to the 
grant" 

In Seabtiry & Johnson y. Am Ende, 152 U. S. 561, 14 Sup. Ct. 683, 
38 L,. Ed. 553, the suprême court, discussing a case where lack of 
novelty or patentable invention was asserted, said : 

"Undoubtedly this évidence shows that the spécifie qualities of glycerin 
and of boracle ftcld were known, and that those articles had been success- 
fuUy used Ih the instances narrated. But we agrée wlth the court below 
in thinklng that thls évidence does not dlsèlose that any one prior to Am 
Ende açcompllshêd what he has descrlbed and claimed; that the fact that 
others had done something qulte slmiiar, and had used separately, or In 
différent comblnatlons, the ingrédients of his clalm, should not affeet hls 
patent. AU thàt is descrlbed in the prlor publications the défendant may 
use wlth perfect Immunity." 

The case ôf Niles Tool Works v. Betts Mach. Go. (G. G.) 27 Fed. 
301, seems to nié to lay down very carefully and accurately the rule 
that should prevail in determining whether or not a combination is 
patentable. In the opinion in that case it is said: 

"The propositions established in thèse cases [quoting several suprême 
court cases] are that a combination is patentable (1) if It produces new and 
useful results, though ail the çonstituents of the combination were well 
known and in common use béfore the combination was made, provided the 
results are a product of thé combination, and not a mère aggr«gate of sev- 
eral results, each the product of one of the combined éléments; (2) U it 
produces a différent force, effect, or resuit in the combined forces or processes 
from that given by their sepaïate parts, and a new resuit is produced by 
their union; (3) if it either forms a new machine of distinct character or 
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formation, or produces a resuit which is iiot the mère aggregate of separate 
contributions, but is due to ttie joint and co-operating action of ail the élé- 
ments; (4) when the several éléments of which It is composed produce by 
their joint action either a new and useful resuit, or an old resuit in a 
cheaper or otherwise more advantageous way." 

Applying the rules thus laid down to the facts in the présent case, 
it results to my mind that the Grant tire is a patentable invention. 
It brings to bear ail the éléments composing it in such way and with 
such relation to each other as differentiates it from ail former patents, 
and the method of using the varions éléments involves invention, as 
distinguished from the mère application of mechanical skill and knowl- 
edge. Even if I entertained doubt upon this question, the décisions of 
Judge Thomas and Judge Wing which hâve been referred to would 
cause me to résolve the doubt in favor of the view entertained by them, 
as expressed in their opinions. 

But whether the foregoing conclusion is correct or net, the défend- 
ant Samuel E. Finley is clearly estopped from setting up the in- 
validity of the Grant patent. On the loth day of December, 1897, 
Finley entered into a contract with the Rubber Tire Wheel Company, 
providing for the sale by Finley of the Rubber Tire Wheel Company's 
tires. Finley obtained by this agreement, in the states of North Caro- 
lina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louisi- 
ana, Texas, and Virginia, "the exclusive right to sell and ship such 
rubber tires throughout the said eight states, and not elsewhere." 
This contract was subject to the rights of the Hartford Rubber Works 
Company under the contract between it and the Rubber Tire Wheel 
Company of September 14, 1897. Finley paid for this $7,500, — $6,500 
by a patent which was transferred to the Rubber Tire Wheel Company 
(No. 594,468), and the other $1,000 at periods named in the agree- 
ment. In the ninth clause of the contract it is provided as follows : 

"In considération of the above license and conditions, and eo venants 
thereof, the second party hereby acknowledges the validity of the patents 
referred to, and further agrées not to make, use, or sell any other rubber 
tires than those covered by said patents during llfe of said patents, or 
either of them; but, if this contract is sooner terminated by the fault of the 
first party, said second party may thereafter handle other rubber tires." 

The eleventh clause provides that : 

"This license is Personal to said second party, and same shall not be 
assigned, either by act of the party or by opération of law, without the 
written consent of the said first party; but said flrst party agrées to consent 
to a transfer of this license by said second party, or his exécuter or ad- 
mlnlstrator, to any person or persons of good business standing aud flnancial 
strength, in which event this license shall be personal to such assignée, and 
not be subject to further assignment by him or by opération of law. But 
said second party shall, subject to the above provisions, hâve the right to 
associate with himself at any time during the contract a partner or partners 
of good moral and business réputation and flnancial strength, but this con- 
tract shall be nonassignable by said partnership, except as provided above 
in case of assignment of said second party individually." 

On the 22d day of January, 1898, this contract was amended by 
allowing Finley to associate with him as a partner Edward S. Munford, 
and granting to Munford ail the rights, privilèges, and benefits of the 
license as fuUy as the same are granted to Finley; Munford to be 
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bound by the terms and conditions of the license between the Rubber 
Tire, Wheel Company and Finley. On the same day Finley assigned 
to Munford a one-half interest in this license and agreement. A sec- 
ond agreement was made on the 2d day of May, 1898, by which Finley 
and Munford were authorized to associate witb themselves as a part- 
ner Frank Hawkins, and granting to Hawkins ail the rights, privilèges, 
and benefits of the contract ; he to be bound by the terms and condi- 
tions of the same. In pursuance of this agreement a one-third inter- 
est in ail their rights, benefits, and privilèges under this license and 
agreement was assigned by Finley and Munford to Hawkins. On 
June 23, 1898, with the consent of the Rubber Tire Wheel Company, 
Finley, Munford, and Hawkins transferred ail their rights and interest 
in the contract to the Munford & Finley Company, Incorporated ; the 
name of the company being afterwards changed to the Munford Rub- 
ber Tire Company. The considération from Munford to Finley was 
$2,500 cash, and $2,500 additional to be put into the business; the 
$5,000 to remain in the business as the capital of the firm ; and the 
considération from Hawkins to Munford and Finley was $8,000. 
Subsequently Hawkins sold his interest in the Munford Rubber Tire 
Company to Munford, and thereafter Finley sold his interest in said 
company to Munford. The answer made by the défendant Finley to 
the claim of estoppel, as I understand it, is : First, that the right which 
Finley acquired by his agreement or license with the Rubber Tire 
Wheel Corppany was only to assemble or put together the parts com- 
posing the tires, and to put the same on the market, and that he did 
not acquire an interest in the patent, or an interest in such way as to 
work an estoppel against him; and, second, that there has been a 
novation of X^e contract, in that, since Munford. became sole owner of 
the rights originally conveyed by the Rubber Tire Wheel Company 
to Finley, lie has made a new contract with the Consolidated Rubber 
Tire Company. I do not consider either of thèse positions tenable. 
The right which Finley acquired by the contract of December 10, 1897, 
was an exclusive right to sell the tires of the Rubber Tire Wheel Com- 
pany in the territory heretofore mentioned. That right was conveyed, 
by the intermèdiary steps heretofore set out, wholly to Munford ; and 
it would work little profit to Munford to hâve obtained this right if 
the patent by virtue of which the Rubber Tire Wheel Company was 
authorized to make such an exclusive grant should be invalidated. 
Finley, baving recently received a valuable considération for the ex- 
clusive ri^ht tb sell the Grant patent in certain states, certainly cannot 
be heard m a court of equity when he seeks to invalidate this patent as 
against his assignée. 

As to the matter of alleged novation of the contract, it appears from: 
the record that Arthur W. Grant conveyed to the Rubber Tire Wheel 
Company ail his right, title, and interest in letters patent No. 554,675, 
and that subsequently, in October, 1899, 294 shares of the stock of the 
Rubber Tire Wheel Company were transferred to one Emerson 
McMillen as trustée for the Consolidated Rubber Tire Company, its 
successors and assigns; the déclaration of trust reciting that the Con- 
solidated Rubber Tire Company has purchased the stock, and that 
McMillen holds the same in trust. Substantially, as I understand 
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from the record and from the admissions of counsel, the stock of the 
Rubber Tire Wheel Company is held by the Consolidated Rubber Tire 
Company. It is true that, after Munford acquired ail the stock of the 
Munford Rubber Tire Company, some new arrangement as to priées, 
royalties, and other détails was ehtered into between the Consolidated 
Rubber Tire Company and the Munford Rubber Tire Company. The 
contract between Finley and the Rubber Tire Wheel Company was 
made personal as to Finley, but there appears to be no reason what- 
ever why the Rubber Tire Wheel Company should not, by some such 
arrangement as that disclosed in the record, organize or cause to be 
organized an auxiliary company, or a company to which it would trans- 
fer its stock, and the latter company acquire ail the rights, by proper 
assignment, that the Rubber Tire Wheel Company had obtained by the 
license agreement with Finley. 

Counsel for défendants in this case rely upon a decibion of Judge 
Lacombe in Manufacturing Co. v. Heineken (C. C.) 37 Fed. 686. An 
examination of that case shows that the facts are wholly unlike the 
facts hère. Indeed, the court in that case says : 

"The circumstances that he shared in tUe profit obtaineiî from the sale 
to Winzer, and would thus be estopped in pais from questioniiig the char- 
acter of what was sold, might be availed of by a subséquent grantee, who 
stood in Winzer's shoes, but no authority Is cited which would secure the 
same beneflt to the original circulator of an invalid patent." 

Even under this authority, Finley would not be heard to set up the 
invalidity of the Grant patent against Munford. 

The défendants also rely on the case of Manufacturing Co. v. 
Gormully, 144 U. S. 224, 12 Sup. Ct. 632, 36 L. Ed. 414. I do not 
think that case is controlling in this case. In that case Gormully be- 
came the licensee of the Pope Manufacturing Company to manufacture 
and sell bicycle tires. The agreement recited that the Pope Manufac- 
turing Company was the owner of 65 patents, and Gormully was 
licensed to manufacture in the city of Chicago bicycles of certain sizes, 
embodying the inventions set forth in 15 of the patents. An examina- 
tion of the opinion delivered in that case in the circuit court by Judge 
Blodgett (34 Fed. 877), and of the opinion of the suprême court, will 
show that it is in no way applicable to a case where a licensee under 
one patent conveys his rights under the license agreement, and then 
sets up a compétitive business in the same territory, and litigation 
arises, as in this case. 

There are some cases, however, that I think are applicable to the 
facts in the case now before this court. The case of Burr v. Kimbark 
(C. C.) 28 Fed. 574, was decided by Judge Blodgett, who participated 
in the circuit court in the case of Manufacturing Co. v. Gormully, 
supra. The syllabus will show what was determined, and is as follows : 

"Where défendant had been a licensee under the patents on which he 
was sued, and at one time claimed to own theui. and had dealt extenslvely 
in the patented articles, the iufringement being clear, held, that he was 
hardly in position to deny the validity of the patents, and a preliminary 
injunction granted." 

An interesting case in this connection is the case of Blount v. 
Société Anonyme du Filtre Chamberland Système Pasteur, 3 C. C. A. 
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45S> 53 Fed. 98, decided by Jackson and Taft, Circuit Judges. An ex- 
tract from the opinion in that case will show how closely the facts there 
were applicable to the facts in this case, and the view entertained by 
the court in that case : 

"But aside from the foregolng considérations, it is sbown that appellant 
was personally active In procnrlng a license to use this Ohamberland patent 
In the United States; that he >v'a8 a promoter of and stocliholder in the 
Western pasteur Fllter Company, which accepted a llcensé from the com- 
plâlnânt, thé Société Anonyme du Filtre Ohamberland Système Pasteur, as 
owner of the patent, for the exclusive right to make, use, and sell fllters 
embodyiiig sald invention throughout a large portion of the United States; 
that by and -with his consent and active participation the rights so ac- 
quired by the Western Taistëur Filter Company were transf erred and as- 
signed, ïcir «i valuable considération, to the coniplainant, the Pasteur-Oham- 
berland Fllter Company; that the appellant recelved a portion of sueh 
considération; that he became a stockholder in and président of said Pasteur- 
Chamberland Filter Company; that while connected with each of said com- 
panies, aji^ personally interested In said patent, he, by circiilars and other- 
wlse, landëd and proclaimèd the novelty and importance of the invention 
covered thereby, and was greatly Instrumental in bringing to the attention 
of the public its value and utility, as well as ihe fact that said companiea 
were the exclusive owners of the valuable right of making, usiug, and selllng 
the same iii the United States. It further appears th^t the sale and transfer 
of the rights held by the Western Pasteur Filter Company to the com- 
plainant, the Pasteur-Ohamberland Fllter Company, were duly authorized 
and directed by the stockholders of the former, includlng the appellant. 
Haying thus recognized the validity of the patent by acquiring and accept- 
Ing rights thereunder, by promoting and organlzing and holding Interests 
in corporations which held licenses to make, use, and sell the patented 
article, and by aetlvely partlcipating In selllng and transferring such rights, 
It may weli be doubted whether appellant Is not estopped from denying or 
dlsputlng, as against the Pasteur-Chamberland Filter Company, the validity 
of tbe patent It appears that, after parting with hls stock in the last- 
named comiiâliy, he. In connection with others, commenced making and using 
the alleged Infrlnging article in the spring and summer of 1892. His prior 
relation to tiie pateut presented a strong equity in favor of the complaln- 
ants, If it dia not estop hlm from denying Its validity, under the authorlties. 
See Faulks V. Kamp (C. G.) 3 Fed. 898; Onderdonk v. Fannihg (0. 0.) 4 Fed. 
148-150; Piirlfler Co. v. Guilder (C. O.) 9 Fed. 155; Telegraph Co. v. Himmer 
(C. C.) 19 Fed. 322; Parker V. McKée (0. C.) 24 Fed. 808; Alabastine Co. 
V. Payne (0. O.) 27 Fed. 559; Steam Gàuge & Lantern Co. v. Ham Mfg. 
Co. (G. 0.) 28 Fed, 618; Burr v. Klmbark. Id. 574." 

In the, case of Dunharti v. Bent, 72 Fed. 60, which was dècided by 
Circuit |«dge Coït, in the circuit court for the district of Massachu- 
setts, thé question as to whether it was contrary to public policy to 
contract not to contest the validity of a patent was presented. The 
syllabus (4) shows what was determined : 

"It is not contrary to public poHcy to allow a party to contract not to 
contest the validity of a patent" 

The case of Philadelphià Creamery Supply Co. v. Davis & Rankin 
Bldg. & Mfg. Go. (C. C.) 77 Fed. 879, is very much in point hère. 
The syllï^bws (i) is in the following language : 

"A stIpuIalSon' in a Ucense patent that the licensees wlU not In any way, 
directly or indirectly, question the validity of the patent, Is not void as 
against public policy." 
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This brief statement is very much elaborated in the opinion. 

The défendant Finley, having, by his contract with the Rubber 
Tire Wheel Company, obtained valuable rights under the Grant 
patent, and having stipulated in that agreement that the patent was 
valid, and having conveyed his rights, for a valuable considération, 
to Munford, is estopped, under ail proper rules applicable to the sub- 
ject, from setting up in this case the invalidity of the patent. 

I am satisfied, also, that there was not such a novation of the 
contract as would relieve Finley from the opération of the estoppel. 
The Consolidated Rubber Tire Company seems to be, for présent 
purposes, the Rubber Tire Wheel Company; and, if this is not true, 
no reason appears why the contract with Finley was not assignable 
by the Rubber Tire Wheel Company. 

The next question ' presented in this case is whether or not the 
rubber tire which Finley was manufacturing when this bill was filed 
infringes the Grant patent. Finley claims to hâve been manufactur- 
ing what was called the "Goodyear Wing Tire." This patent (No. 
623,703) was granted to Joseph A. Burrows April 25, 1899. This 
tire, as shown in the figures accompanying the patent, is quite dif- 
férent from the tire which the évidence shows Finley was really 
manufacturing. The tire he was making, which the complainants 
claim is an infringement of the Grant patent, has what Judge Wing 
characterizes as "thin excrescences of rubber." The tire manufac- 
tured by Finiey bas a rim similar in ail respects to, the rim used 
by Grant; it has two independent and continuous retaining wires; 
and it has rubber which is shaped like the rubber used by Grant. 
This is true as to the rubber actually used. In the Burrows pat- 
ent it shows straight sides, and the wings extending horizontally, — 
to be compressed, however, in the rim when used. The tires exhib- 
ited to the court are of quite différent shape. There is some con- 
tention as to whether the wing, so far as it is attached to the tire 
in actual construction, acts in the same way or performs the same 
function as the obtuse angle or corner in the Grant tire. I do not 
think this is very material. I agrée thoroughly with Judge Wing 
in what he says, as follows: 

"The infringement of the défendants Is clear. While it Is urged by the 
défendants in their auswer that they are operating under a patent issued 
to Burrows, the proof shows that the device shown and described in the 
Burrows patent Is not the one which the défendants are using, but that 
they hâve been and are using the exact device shown and described in the 
complainant's patent, except that on the rubber part of the tire used by the 
défendants there is a thin excrescence of rubber, which performs no func- 
tion whatever." 

Two experts hâve testified in this case — one at the instance of 
each party — upon this question of infringement, as well as upon the 
question of the patentability of the Grant tire. They dififer upon the 
question of infringement, as upon the other, and give at some length 
their reasons for the conclusions reached. It would be exceedingly 
difificult, from their testimony, to corne to a conclusion as to the 
merits of this particular question of infringement. I hâve before 
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me, and I}£(.ve examîned witb o?irie,,a considérable number of exhibits 
of bp^j^ tî|çç;s,-rtiie Grarit tire ^nd the Gocxiyear or Finley tire, — and 
ani uïiat^|e to reach any other conclusion than that the latter, as made 
and exhibited in évidence, is an infringement of the former. The 
similarity in àll essential respects îs jplain and manifest. 

My conclusion is that the com^pïainants are entitled to an injunc- 
tion, and, as a resuit of this conclusion, the cross bill should be dis- 
missed. 

After the foregoing opinion was prepared, but before its final re- 
vision, an J before it was filed, I received notice of the fact that the 
circuit court of appeals for the Sixth circuit had reversed the dé- 
cision of Judge Wing in the case of Goodyear Tire & Rubber Co. 
V. Rubber Tire Wheel Co., Ii6 Fed. 363, and this décision has been 
withheld to await a copy of the opinion of the circuit court ôf ap- 
peals in that case. I have r.eceived and examined it. The décision 
of the circuit court was reversed on the ground that the Grant pat- 
ent . was invalid, — in the language of the court, "void for want of 
patentable novelty." Whether this court should be controlled by this 
décision of a circuit court of, àppeals of another circuit, or should 
exercise and express its independent judgment (Welsbach L,ight Co. 
v. Cosmopolitan Incandescent Light Co., 43 C. C A. 418, 104 Fed. 
83; Mast, Foos & Co. V. Stover Mfg. Co., 177 U. §. 485, 20 Sup. 
Ct. 708, 44 L. Ed. 856), need not be deterniined, because, as was said 
in the opinion prepared before the décision by the circuit court of 
appeals was rendered, Finley is clearly estopped from setting up the 
invalidity of the Grant patent in this case. 

In addition to the awthorities heretofore cited on this point, réf- 
érence is made to the case of Chambers v. Crichley, 33 Beav. 374, 
which was a suit by the purchaser of a patent against his assignor 
to enjdin him from selling a similar article, and the assignor attempted 
to set up the invalidity of the patent he had sold. The master of 
the roUs expressed his views upon the question in the foUowing lan- 
guage : 

"I do not intend to express my opinion as to the yalldity of Wright's 
patent. I wlll assume, for the pnrpose of my judgment, that it is worth 
nothing at ail. But this? Is certain: %h&t the défendant sold and asslgned 
the patent to the plaintifCs as a valid one, and, havlng done so, he cannot 
derogate from his own grant. It does not lie in his mouth to say that the 
patent is not good." 

I do not believe that any groùnd of public policy would require 
the court to hold this patent invalid, in favor of Finley, under the 
circumstances of this case. 

The infringement being clear, and Finley estopped as indicated, 
the resuit in this case must be the same as heretofore expressed. An 
injunction will be issued on the main case, and the cross bill dis- 
missed. 
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WESTINGHOUSE ELECTRIC & MFG. OO. T, STANLEY BLBOTBIO 

MFG. 00. et al 

(Circuit Court, S. D, New York. June 4, 1902.) 

L Court— JtrHiBDicTiON—lNFRrNQEMENT of Patkiït— Nonebsidbnt Dbfehd- 

ANT — ACTS OF INFRINGKMBNT. 

Under the act of March 3, 1897, providing that In sults brought for 
Infringement of patent tïc circuit court shall hâve Jnrlsdletion In the 
district ôf whlch défendant Is an Inhabitant, or In any district in which 
défendant shall hâve committed acts of infringement and hâve a regular 
and estaWished place of business, in an action brought in the Southern 
district of New York against a New Jersey corporatipfli which bas a 
regular and established place of business In such district, proof that 
représentatives of défendant, who had no power to bind It to terms of 
sale, solicited proposais for machines manufactured by it in another 
State, which proposais were invariably forwarded to the factory, where 
the sales were completed and delivery made, does not show completed 
acts of Infringement in such district, so as to give such court jurisdlc- 
tion to issue an injunction agalnat défendant 
& Bahk— Employé— Injunction. 

Where a défendant in an action for Infringement of a patent is a rési- 
dent of the district in which the action is brought, and a salaried em- 
ployé of the foreign corporation which manufactures and sells the In- 
fringing machines, and over which corporation the court bas not Juris- 
diction, he being engaged in solicitlng and forwarding proposais for such 
machines to the factory in another state, but with no power to approve 
or complète a sale, the court bas jurlsdictlon of him, but should not 
grant a preliminary injunction against hlm, as sucb Injunction would 
not put a stop to the acts oi hls employer. 

Motion for Preliminary Injunction. 

Kerr, Page & Cooper and Frédéric H. Betts, for complainant, 

Wm. H. Kenyon and Thomas B. Reed, for défendant. 

LACOMBE, Circuit Judge. The act of March 3, 1897, provides 
that in siiits brought for infringement of patent the circuit courts 
shall hâve jurisdiction in the district of which défendant is an in- 
habitant, or in any district in which the défendant shall hâve commit- 
ted acts of infringement, and hâve a regular and established place of 
business. The défendant company is a New Jersey corporation, there- 
fore it is not an inhabitant of the Southern district of New York. It 
has a regular and established place of business hère, but, in order to 
maintain its right to the relief prayed for from this court, complain- 
ant must show clearly the commission by défendant company of acts 
of infringement hère. Where the défendant is an inhabitant of the 
district, and thus within the jurisdiction, it is sometimes sufficient to 
show threats of infringement, or a state of facts from which it is to be 
clearly inferred that unless a preliminary injunction is granted infringe- 
ment will be committed. But when tïae commission of an act of in- 
fringement is essential to jurisdiction, the completed act must be 
proved. There must be proof either of a manufacture, a use, or a 
sale within the district, contracts to manufacture, threats to use, nego- 
tiations for a sale, will not be suiificient, for the reason that the statute 
requires proof of the completed act. Tliere is no pretense of infringe- 
ment in this district by any manufacture or use, and the testimony fall» 
116 F.— 41 
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shcft ofprovingiaR.actuaJ salfejbçse. Representfitives qî:the défend- 
ant Company hâve entered intjQ jjeg^itjtitions in this city for sales of the 
machines which.itm^nufaptures.at Pittsfield, Mass., but none of thèse 
représentatives' nâVehad' powêr' to'bind coflfplaîriàrit to' terms of sale. 
'EhwpiaSfchasers' î»ropt>sals have invariably been iforwarded to Pittsfield, 
and ^îjere accep^tedby défendant and.delivery made. The eottipleted 
act ôt; àTtl^gpâ ittfi'îfïgeiilent by , 'iS.\e\ is. . théref ore tipt comriiitted in the 
Southern district. 'of; New IToîk^r and this court isbconsçjquently, upon 
thé |i(rDOt* as it stands, withbttt juriâdiction to issue an injunction 
agatiHiî'|Hè;dëfettaSnt corpoTatibrf.^^^ ;'''■'■■■■ ' '/■, 
';' vfï|lj ;ri^ar4;^^f,fle^^ is diflEerent. He is an 

inhabîtantiof this district, therefore the court has jurisdiction of him 
wherever he may fcommit infdngemetit.! From the afïidavits it would 
seein thàt, Jn thé negotiations âS to' thé two spécifie Sales which are 
téStifîÇ'iâ to, JBarr, hiniself borç, hQ,^ j^ That circùins^ance is not of 
much moment. 'The proofs would Ifairly warrantthe conclusion that 
he is threatening to participate in effecting similar sales. But what- 
ever he'^hâs done, lee has done not btl his ovi^n behalf, bût as a salaried 
employé of défendant 'compariy,.and'heis not the one of those em- 
ployés whose final àpprovaleff çcits .a, sale, lujunctions hâve, been 
issued by this couçt against a» employé of a principal who could not 
be fouiïd>;Where there was ho doubt that his own acts effected an in- 
frifl^ëihleht, as whëre he indi'vîdiially sold and delivered goods to a 
custbmër.'havirigauthorityfroni bis .principal to pass the title and 
possession to the purchaser, but it is doubtful wliether in a case like 
this separate injunctive relief should be grànted àgàinst the employé. 
Certainly preliminary mjunctiq,n tii^der such circumstances would be 
no protection toth^ co:?jpïainant j \ it would not pu^-any stop to existing 
conditions, for Barr could be transferred to some other duty, and a 
différent enjployé, aSsigned to negotiate sales. 

Inasmuoh as the court has no jurisdiction of the alleged infringing 
companyjthe motion is deniedi i The questions raised as to construc- 
tion of the patent, infringement, ànd estoppel hâve therefore not been 
examined. 



UNITED STAO^S v.PBUSOHEL et al. 

(ÏWstrlct Court, S. D.; Callforûia. N. D. Aprir28, 1902.) 

Na 36. 

1. Jury IN Crimiitai, Cases— Nature aWd Constitution-^Sixth Constitution- 
AL . Amendmest. ' ^ •-';- ; 

Tlhe Blxth çonstltutlonal attiendioent, whleh provides that "in ail crlm- 
. inal proseeutiORs the accusèd. shfill enjoy the right to a speedy and public 
triai by an impartial jury of the state and district wherein the crime 
shill ha;ve béén committéd, wMCh district shall hdve been prevlously 
asca?tained by law," does nbt glve an accused the right to be tried by 
a Jury composed of persojjs.iîWr^seiiting every locallty in the district, 
but sçffur^ to him only the. right to a trial by a jury, every member 
ot wlilçh is à .résident of the territory which comprlsed the district at 
tie time the offense is alleged to bave been committéd. 

If 1. See Jury, vol. 31, Cent. Dlg. §§ 8, 229. 
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2. Same— Effect op Change in Boundart of District. 

By Aet May 29, 1900 (Si Stat 219), three counties In Oalifomla were 
transferred from the Northern to thé Southern fédéral judlclal district 
of that State. The act provides that ail offenses committed wlthin the 
ten-itory transferred prior to Its passage "shall be prosecuted, trled 
and determined in the same manner, and wlth the samè efCect to ail 
intents and purposes as if this act had not been passed." iHeld!, that the 
change in boundary dld not affect the légal identity of the existing 
districts which had been "previously aseertained by law" within the 
meaning of the slxth constitutional amendment, nor did the act aiïect 
the jurlsdiction of the courts in either district to try persons charged 
with having previously committed crimes in such district, outside of 
the counties transferred, whose rights under such amendment could 
be fuUy protected by excluding from the jury impaneled any person 
called who was not a résident of the district as It existed prlor to the 
change in its boundary. 

5. CoîfSPiBACT— Fraudulent Entrt of Lands— Demueeer to Indictment. 

The objection that it Is -within the exclusive jurlsdiction of the land 
department to détermine questions of fact involved in the trial of an 
indictment for consplracy to defraud the United States by an illégal 
entry of public lands cannot be ralsed by demurrer, where the indict- 
ment does not show that any proceeding relating to such entry is pend- 
ing in the department. , 

4. Same— SuFPiciENCY of Indictment— Words of Référence as to Time. 

To constitute a crlmlnal consplracy to defraud the United States by 
obtalnlng title and possession, tbrough homestead entry, to minerai lands 
not subject to entry, the fact that the land contained valuable minerais, 
and knowledge of such fact by the conspirators at the tlme the con- 
splracy was formed, are éssentlal, and must be averred In the Indict- 
ment An indictment which, after charging such consplracy and the 
subséquent making of an affidavit, and the fillng of an application for 
entry in furtherauce thereof, avers that the défendants "then and there" 
well knew that the land contained valuable minerai deposlts, is uncer- 
tain, and fatally defectlve. In failing to charge such knowledge at the 
tlme the conspiraey was formed. 

6. Same- Avbbmbnt of Essential Facts. 

An averment In such indictment that défendants then and there well 
knew that the land contained valuable minerai deposlts is not sufflcient 
as an averment of the fact of such deposlts, which must be alleged dl- 
rectly and positively. 
6. Same- To Defraud Government. 

Persons may be guilty of consplracy to defraud the United States by 
obtaining title to public minerai lands by means of a homestead entry, 
since a patent to such lands so obtained would not be void. 

Criminal Prosecution. On demurrer to indictment. 

L. H. Valentine, U. S. Atty. 

Hannah & Miller and W. D. Crichton, for défendants. 

WELLBORN, District Judge. Prosecution for conspiraey to de- 
fraud the government of the title to and possession of certain lands 
therein described. The indictment allèges that défendants, on the 
6th day of June, 1899, conspired to defraud the United States of the 
title and possession of said lands "by means of false, feigned, and il- 
légal entries of said lands under the homestead laws of the said 
United States, the said lands being then and there public lands of 
the United States, and appearing on the books of the United States 
land oiîfice at the city of Visalia, county of Tulare, within said division 
of said district, as subject to entry and settlement, but were then and 
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th€r« in tiiti^h and in fact minerai lands, and not subject to entry or 
settlementj; «rhich fact was thén and there welLknown to said Ed- 
ward Aï PettsChel, Frederick G. Maid," etc. It is then alleged that 
în pursuànëè ïif said conspiracy, on the 7th day of June, 1899, the 
défendant- Maid fiïed in the land office at the city of Visalia, in the 
said county pf Tulare, his written application to enter said land, and 
that at the tinie of filing said application, and as a part of the same 
transaction, he filéd a nonmineral affidavit, and that said lands "were 
then and ;ther^, public lands of thç United States, and appeared upon 
the books of the said United States land office at said city of Visalia 
as subject to entry and settlement; but said lands were then and 
there in truth and in fact minerai lands not subject to entry and settle- 
ment under the homestead laws of the United States, — ail of which 
was then and tliei^e well known tq ^âid Edward A. Peuschel, Freder- 
ick G. Maid.f etc.: The indictment then allèges that said affidavit was 
made on the 6th day of'Jtine, 1899, by said Maid, in pursuance of 
said conspiracy, and states the substance of the same, and continues 
as follows: 

"The Bald Edwarfl A. Peuschel and said Frederick G. Maid, and said 
pthers to the grand Jurprs -anknoWo^ then and there well knowing that said 
lands referred to li) siàid affidavit, .jand for which application to enter was 
made by said Frederick G. Maid, were thén and there minerai lands, and 
not subject to §Mry or settlement uiider the homestead làws of the United 
States, and , that ifiere were then aûd thère within the limits of said lands 
valupble minerai depo^its," etc. 

;' The çountiéS" pf Kern and Tulàre, in which the conspiracy was 
formel and overi'"àct cot^imitte^, Mve been within the Southern dis- 
trict of Califoraia.ever since it w^as organized. On the 29th day of 
May, 1900, an act of congress was passed,i which went into effect 
June 30th thereafter, transferring to said district from the Northern 
district ôf Califorriik the three cpUnties of Merced, Mariposa, and 
Inyo. 31 Stat.^âig. The objections urged against the indictment are 
as follows : First. That the sixth amendment to the constitution of 
the United States provides that "in ail criminaî prosecutions the ac- 
'Caâed shall enjpy the right to a 'Spe«dy and public trial, by an impar- 
tial jury oî the State and district wherein the crime shall hâve been 
committed, which district shall hâve been prèviôusly ascertained by 
law," and that be<îause of the above-mentioned transfer of counties 
a jury for the trial of the défendants, such as said amendment guaran- 
ties, cannot be had, and thçrefore the prosecution should be discon- 
tinued. Second. That the question of the right of défendant Maid 
to perfect the homesfead entry mentioned in the indictment is pending 
h&iqre the land department, and thàt said department has exclusive 
jvirisdiction. to. détermine some of the matters hère involved, namely, 
the çharacter of the land àhd the bona fides of the entry. Third. 
That the indictment does not allège as a fact that the lands contained 
aajy knovra mines or valuable njineriil deposits. Fourth. That if the 
lands, by reason plknown mines or valuable minerai deposits therein, 
were not çubjècttp, homestead ieinàry,neither the alleged entry nor a 
patent issued ttiereon could; in any manher afïect the title to or pos- 
session of sçiid lands. Thèse objections will be considered in the or- 
der of their statement. 
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I. The phraseology of the act of congress above mentioned, trans- 
ferring to this district the three counties named, admits of no dispute 
as to the intention of congress in its passage. The title is as foUows : 

"An act to detach certain counties from the United States judicial district 
of northern California and to annex sucli counties to the United States 
judicial district of soutliern California; to divlde said Southern district of 
California into two divisions and to provide for the holding of terms of 
court at the city of Fresno and city of Los Angeles." 

In furtherance of one of the objects thus declared, the first section 
of the act is as follows: 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that ail that portion of the state 
of California now comprised in the counties of Inyo, Mariposa, and Merced 
is hereby detached from the United States judicial district of northern 
California, known as the Northern district of California, and annexed to 
and made a part of the United States judicial district of southern California, 
knovt'n as the Southern district of California." 

It will be observed that said act, both in title and enacting clause, 
expressly recognizes the continuation of the then existing districts, 
one known as the Northern and the other as the Southern district 
of California, and that the only change the act niakes or purports 
to make in the two districts is to take from the Northern and add 
to the Southern district an inconsiderable amount of territory, leaving 
both districts the same in ail other respects, — in name, in jurisdic- 
tion, in personnel of ftie courts, etc. Many similar statutes, with simi- 
lar results, affecting various districts, and sometimes circuits, through- 
out the United States, hâve been enacted at dififerent times by con- 
gress, and there is no principle upon which such législation has more 
uniformly proceeded than that changes in the boundaries of districts 
and circuits do not afifect their identity in law. Counsel for défend- 
ants, however, contend that the sixth amendment to the constitution 
guaranties to an accused person the right to trial by a jury drawn 
from the citizenry eligible to jury service within the district where 
the ofïense was committed at the time of its commission, and that any 
subséquent increase ordecrease of such citizenry by a change in the 
boundaries of the district, unless the act making the change expressly 
saves from its opération past oiïenses, renders a constitutional jury 
or trial impossible, and that an indictment found under such circum- 
stances is ineffectuai, and should, therefore, be set aside by the court. 
Congress, in the passage of said act of May 29, 1900, above men- 
tioned, took — and rightfully, as I shall show later on — a différent 
view of said amendment, which amendment unquestionably was then 
présent and prominent in the législative mind. Section 5 of said act 
provides, among other things : 

"That ail offenses committed in that portion of the Northern district of 
California hereby detached therefrom and prier to the passage of this act 
shall be prosecuted, trled, and determined in the same manner and wlth the 
same effect to ail intents and purposes as if this act had not been passed." 

This provision, which, in efïect, so far as past offenses are con- 
cerned, retains within the Northern district the territory otherwise 
detached therefrom, was incorporated in the act for the sole purpose 



646 116 FEDERAL REPORTER. 

of avoiding any failurç in the exécution of criminal laws in said terri- 
tory thfyui^h the opération of the sixth amendaient. Now, iî con- 
gress *Mfl for a mometit supposed that by making such a transfer 
of territôry it wàs so changing the districts as that neither of them, 
with 'référence to âny of the other counties; could thereafter be said, 
withîn thè'meaning of sa.îd sixth amendmëht, to hâve been "previously 
asçertained," it would, instead of limiting said provision to ofïenses 
committed in the three counties transferred, hâve extended it to ail 
ofïenses committed prior to the passage of the act in ail the counties 
of both districts. The fact that said provision was not so extended 
shows conclusively that in the opinion of congress the transfer of 
the three counties from one district to the other could not afïect 
prosecUtionë for ofïenses theretofore committed, except such as were 
committed iïi tlie transferred counties. This construction of the sixth 
amendmenti uppn which congress obviously acted, is clearly the only 
admissible one. The manifest object of said amendment is to pré- 
serve to a person charged with crime such a jury as he was entitled, 
at the time of its commission, to demand. Now, a défendant in a 
criminal case cannot require that a jury for his trial shall be made 
up of perspns coming from every neighborhood in the district, but 
only that ail the jurors shall be résidents of the district. U. S. v. 
Ayres.(D. Ç.) 46 Fed. 651,;, U. S. v. Wan Lee (D. C.) 44 Fed. 707. 
In the latter case, Judge Hanford says : 

"Ali that the défendant ean claim as a constitutlonal right Is to hâve a 
jury of the district try his case; that is, a jury every member of which 
résides wlthln the district. He has no right to inslst that every part of the 
district shall be represented in the ma!îe-up of the jury by résidents of each 
place and locallty. That woulà be Impossible In any case." 

There is not now, nor has there ever been, any fédéral statute re- 
quiring either a grand or petit jury to be composed of persons rep- 
resertting every locality in the district. On the contrary, it is ex- 
pressly provided : 

"Jurors shall be returned froin such parts of the district, from time to 
time, as the court shaU direct, so as to be most favorable to an impartial 
trial, and so a,s not to Incur an unnecessary expense or unduly to burden the 
citlzens of aii# part of the district -with such services." Bev. St TJ. S. § 802. 

This statute js almost.as old as the government, having been a part 
pfthe judiciafy act of 1789; and, the courts having ?icted upon it un- 
iriterruptedly for more than a hundred years, its constitutionality can- 
not now bè successfully challenged. U. S. v. Ayres, supra; U. S. v. 
^an Lee, supra; U. S. v. Chaires (C. C.) 40 Fed. 820. 

The plain and, incurable vice of défendants' argument is its assump- 
tion that a défendant is entitled to a jury summoned from every part 
of the district. To obtain a jury of that sort, as said in U. S. v. Wan 
Lee, supra, "would be impossible in any case," and a resuit so mani- 
festly unattaitiâble was never contemplated by the sixth amendment, 
or any législation of congress. The only constitutional right of the 
défendant is to a jury of which every member is a résident of a county 
or locality which, at the time the offense is alleged to hâve been com- 
mitted, was a part of the district. To illustrate, if the défendants were 
brought to trial on this indîctment, and while the jury was being in> 
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paneled it should be developed tbat any of the proposed jurors were 
résidents of either of the three Gounties transferred from the North- 
ern to the Southern district by the act of May 29, 1900, it wooild 
be a ground of challenge to such jurors, under the sixth amendment, 
that the county of which they are résidents was not, at the time of 
the alleged commission of the ofifense, a part of the district. This, 
or sirailar procédure, would secure to the défendants every right, 
which the sixth amendment was intended to guaranty. If, however, 
défendants' contention were to prevail, it would relieve from punish- 
ment ail persons who hâve committed crimes against fédéral statutes 
in California prior to June 30, 1900, and for which prosecutions had 
not then been commenced. Such a mischievous resuit should not be 
accomplished by a strained and tortured construction of the sixth 
amendment, when a fair and reasonable construction avoids the mts- 
chief, and at the same time effectuâtes the object of the amendment. 
U. S. V. Maxon, 5 Blatchf. 360, 26 Fed. Cas. 1,220, does not bear 
upon the point now under considération. In that case the district 
in which the indictment was found was unquestionably a différent dis- 
trict from the one in which the offense was committed. The govern- 
ment contended, however, that the word "previously," in the sixth 
amendment, referred to the time of the trial, not the commission of 
the offense, and the unsoundness of this contention was the only thing 
decided by the court. In U. S. v. Dawson, 15 How. 467, 14 L,, Ed. 
775, the court held the sixth amendment inapplicable, and the ques- 
tion hère involved was not considered. 

2. The objection that the land department has exclusive jurisdic- 
tion to détermine some of the matters essential to the crime charged 
cannot be raised by demurrer, for the reason that it does not appear 
that Maid's homestead application is now, or was when the indict- 
ment was found, pending in the land department. 

3. The suprême court of the United States has said : 

"It Is plain, from this brlef statement of the législation of congress, that 
no title from the United States to land known at the time of sale to be 
valuable for Its minerais of gold, sllver, cinnlbar, or copper can be obtalned 
under the pre-emption or homestead laws or the town-slte laws, or In any 
other way than as prescrlbed by the laws specially authorlzlng the sale of 
such lands, except In the States of MIchigan, Wlsconsin, Minnesota, Mis- 
souri, and Kansas. We say 'land known at the time to be valuable for its 
minerais,' as there are vast tracts of public land in which minerais of 
différent kinds are found, but not in such quantity as to justify expenditures 
m the efCort to extract them. It is not to such lands that the term 'minerai' 
m the sensé of the statute is applicable. In the flrst section of the act of 
1866 no désignation is given of the charaeter of minerai lands which are free 
and open to exploration. But in the act of 1872, which repealed that section, 
and re-enacted one of broader Import, it is 'valuable minerai deposits' whlcii 
are declared to be free and open to exploration and purchase. The same 
term is carrled Into the Kevised Statutes. It is there enaeted that 'lands 
valuable for minerais' shall be reserved from sale, except as otherwlse ex- 
pressly directed, and that 'valuable minerai deposits' in lands belonging to 
the United States shall be free and open to exploration and purchase. We 
also say lands 'known at the time of their sale to be valuable,' in order to 
avoid any possible conclusion against the validity of tltles which raay be 
issued for other kinds of land, in which years afterwards rlch deposits of 
minerai may be dlscovered. It is quite possible that lands settled upon as 
Buitable only for agrlcultural purposes, entered by the settler and patente^ 
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by„t)?e govçrnment under the pre-emption laws, may be found, years after 
tlie patent bas been issued, to coQtaiii valuable minerais. Indeed, this bas 
often liàpi»ëDea. We therefore use the tenn 'known to be valuable at the 
time ai sale/ to prevent aûy doubt belng cast upon tltles to lands afterwards 
found to be différent In thelr minerai character from -what was supposed 
-when the entry of them was made and the patent issued." DefEeback v. 
Hawke, iiSV. S. 392, 6 Sup. Ct. 85, 29 L. Ed. 426. 

Thus it will be seen th^tiope élément of the crime soitght to be 
cbarged içithat défendants 'iknew saidland to be valuable for its 
minerais, and tihis knowledge rnust, of course, hâve been had at the 
time the conspiracy was formed. An allégation of such knowledge 
at any subséquent time, however brief the interval, — for instance when 
the homestead application was filed, ôr the affidavit sworn to, — is 
insuffici^nt.; The clause in the indictment which most nearly fulfills 
the above-mentioned requirement is the one last quoted, namely : 
"The said Edward A. Peuschel and said Frederick G. Maid * * * 
then and there well knowing ,* * * that there were then and 
there within the limits of said land valuable minerai deposits." It 
is impossible to détermine, however, from the words of référence 
used, whethér the défendants had the knowledge imputed to them of 
the character of the lands at the time the conspiracy was formed, 
or at the timc; said affidavit was sworn to, or at the time said home- 
stead application was filed ; and this is fatal to the indictment. The 
ruie on this subject has been thus declared: 

"Words of Heference— 'Then and There.' When time Is once mentioned 
in any part of the Information or indictment, it may be subsequently laid 
as the time of the commission of the offense by words of référence, as 
'then and there,' wlth the same effect as if It were actually repeated; and 
likewlse where the time la laid in one oount it may be laid in subséquent 
counts by such words ot référence; but such a référencé is not sufflcient 
where more than one time is laid in the part ot the pleading referred to by 
the words, because it would not appear to which time such words applied." 
10 Enc. PL & Prac. p. 519; aahe v. State, 3 Mo. 61; State v. Hayes, 24 Mo. 
358; Com. v. Moore, 11 Cush. 600; State v. Day, 74 Me. 220. 

In Jane y, State, supra, the court says : 

"It Is clear law, and has been so adjudged by this court (State v. Hard- 
wick, 2 Mo. 228), that, If the facts be stated as to time or place wlth re- 
pugnançy or uncertainty, the indictment wlil be bad; and if two times or 
places liave been previously mentioned, and afterwards a part Is only laid 
'then and there,' the Indictment is détective, because it is uncertain to which 
it refers; and it is no atiswer to the objection to say that 'then and there' 
will refer grammatlcally to thé last arltecedent, time and place." 

If, however, in the case at bar, it were held that "then and there" 
refer to the last antécédent time and place, the tiraé thus fixed would 
be the time 61 the making of the affidavit, which afHdavit the in- 
dictment charges was in furtherance of, and therefore must hâve 
been made subséquent to, the conspiracy; so that, under this con- 
struction, the averment would be defective. Furthermore, the al- 
légation in question, even were it certain as to date, is defective for 
lack of directness of statement. As I hâve just shown, one of the 
çonstituents of the crime sought to be charged is that the land con- 
tains valuable minerais. The allégation is as follows: "The said 
Edward A. Peuschel and said Frederick G. Maid * * * vvell 



DNITED STATE3 V. PETJSCHEL. 649 

knowiiig * * * that there were * * * within the limits of 
said lands valuable minerai deposits." This allégation asserts ex- 
pressly a mental condition of the défendants, but only indirectly, 
and by way of inference, the minerai quality of the land, and for 
that reason is insufficient under the authorities below cited. U. S. 
V. Smith (D. C.) 45 Fed. 561 ; U. S. v. Harris (D. C.) 68 Fed. 347 ; 
U. S. V. Long, Id 348. In the last-named case, the court says : 

"The requirement Is elementary that an Indictment should allège with di- 
rectness ail the constituants of the crime it purports to charge. On thls 
subject the suprême court of the TJnlted States has spoken in eraphatic and 
unequivocal language, as shown by the followlng quotation: 'The gênerai, 
and, with few exceptions, of which the présent case Is not one, the unlTersal 
rule on this subject, Is that ail the materlal facts and clrcumstances em- 
braced in the définition of the offense must be stated, or the indictment will 
be defectlve. No essentlal élément of the crime can be omltted without de- 
stroylng the whole pleading. The omission cannot be supplied by intend- 
ment or implication, and the charge must be made dlrectly, and not in- 
ferentially, or by way of récital.' U. S. v. Hess, 124 V. S. 486, 8 Sup. Ot. 571, 
31 L. Ed. 516." 

4. Défendants' contention that, conceding the minerai quality of the 
land to be sufficiently alieged, any patent that might be issued on 
the homestead entry of the défendant Maid would be void, and 
therefore the government could not possibly be defrauded, is un- 
sound in its main premise, and therefore wrong in its conclusion. 
In the case supposed the patent would not be void, but good against 
collatéral attack. In the case cited by défendants, the court says : 

"Land the title to whIch has passed from the United States before the 
claim on which the patent is based was initiated, land reserved from sale 
and disposition for military or other like purposes, land reserved by a claim 
under a Mexican or Spanish grant sub Judice, and land for the disposition 
of which congress made no provision, is not intrusted to the disposition of 
the land départaient, is not within its jurisdiction, and hence its patents for 
such land are void on their face, and may be collaterally attaeked in an 
action at law. * * • But land which the department is vested with the 
power and charged with the duty to hear and décide the daims of applicants 
for, and to dispose of in accordance with its décision, is within Its jurisdic- 
tion, and its patent of such land conveys the légal title to It, and is Im- 
pervious to collatéral attack, whether its décision is right or wrong." King 
v. McAndrews, 50 C. O. A. 31, 111 Fed. 863. 

The first, second, and fourth objections are untenable. The third 
is well taken. On that ground the demurrer will be sustained. 
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(District Court, S. D. California, N. D. April 28, 1902.) 

No. 36. 

Attorneys — Improper Argument. 

While an attorney may properly attack in his brief in a court, in 
suitable terms, any particular action of the land department believed 
to be prejudiclal to his case, gênerai denunciation of the department 
is outside the limits of proper discussion, and will be strlcken out by 
the court as disrespectf ul to a co-ordlnate branch of the government. 

L. H. Valentine, U. S. Atty. 

Hannah & Miller and W. D. Crichton, for défendants. 
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WELLBQRN, District Judge. In défendants' reply brief, at page 
II, appear the foïlo.wing para^graphs : 

"PetljàtiS ttie court tas g'athered firbiB what has beèn sald In our brlefs 
already flled Iri thls case and the ceMé of V. S. v. Maid (D. C.) 116 Fed. 
Infra, that' our regard for the declslonsi mies and régulations of the land de- 
partment le not unboundeâ. 

"And bnt for the fact that counsel for plalntiff bas agaln thrust thèse 
rules and régulations lûto tbls case, we would refrain from saylng what 
every lawyér who has practlced before the land departmént must know 
that as a ti-lbunal expounding the law and as a législative body the land 
departmént has been an active, persistent, and lamentable failure." 

While an attorney at law may attack, in suitable terms, any par- 
ticular action of the land departmént believed to be prejudicial to 
his casé, General denunciation, sùch as hère noted, is disrespectful 
to a co-oï"diàate branch of the government, and wholly gratuitous, 
and therefpi;e transcends the just limits of forensic discussion. 

The matter above quoted will be stricken from the brief. 
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(District Court, S. D. Oallforniâ, N. D. Aprll 28, 1902.) 

No. 36. 

î. Crimikai.: Law— Opfknsb against United States. 

A crlminal offense against the United States cannot be predicated of 
the violation of a rëquiréinent imposed only by a rule or régulation of 
oneof the executive dépàrtlnents of the government. 

2. PaRJDBjr^AFï'IDAVIT FOR HOMBSTËAD ENTRT— MaTBRIALITT. 

To constltute the crime of pçrjury under Rev. St. S 5392, by the mail- 
ing qt a false affldavlt in relation to an entry of publie lands, it Is 
essentiaî thàt such aflldavit sbould be materlal, and that It should be 
authorlàed 1)y a law Of tte United States. Such a charge cannot be 
based ùpon an affldavlt of the nonmlneral cbaraeter of the land made in 
support of a homestêad entry, although a régulation of the land office 
requires Silch an aflldayit to be made in certain states, since it is not 
requlred by; Rev. St. ^^,^290, which prescrlbes the contents of a home- 
stêad afBda vit, and the statute cannot be addedtp for criminal purposes 
by a départmental régulation. 

Criminal Prosecution. On demurrer to indictment. 

L. H. Vâfcntine, U. S. Atty. 

Hannah & Miller and W. D. Crichton, for défendants. 

WELLBORN, District Judge. Indictment for perjury, under sec- 
tion 5392, Rev. St. U. S,, which provides that "every person, who, 
having taken an oath, before a compétent * * * officer, * * * 
in any case in which a law of the United States authorizes an oath 
to be administered, that * * * any raaterial * * * déclara- 
tion * !* * by him subscribed is true, wilfully, and contrary to 
such oath * * * subscribes any material matter, which he does 
înot belleve to be true, is guîlty of perjury," etc. The alleged crime 
is predipftteid fti a nonmineral afïidavit accompanying a homestêad 
application. Àmong other objections to the indictment, the défend- 
ant urges that, said afiîdavit was unauthorized by any law of the 
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United States, and immaterial; citing U. S. v. Eaton, 144 U. S. 677, 
12 Sup. Ct. 764, 36 U Ed. 594; U. S. V. Manion (D. C.) 44 Fed. 
800; U. S. V. Bedgood (D. C.) 49 Fed. 54; andU. S. v. Howard 
(D. C.) 37 Fed. 666. Plaintiff concèdes that there is no act of con- 
gress expressly requmng homestead applications to be accompanied 
by nonmineral affidavits, but quotes from cirçular of the gênerai 
land office issued October 30, 1895, page 80, rule 24, as foUows : 
"In ail entries of non-minerai lands in the states of * * * Cali- 
fornia, * * * ^ non-minerai affidavit is required," and claims 
that said rule, promulgated by the land office, has the force of law ; 
citing sections 441, subd. 2, 453, and 2478, Rev. St. U. S.; Caha 
V. U. S., 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415; U. S. v. 
Hearing (C. C.) 26 Fed. 747; Cosmos Exploration Co. v. Gray 
Eagle Oil Co. (C. C.) 104 Fed. 45; Id., 50 C. C. A. 79, 112 Fed. 4- 
A rule of a department, to be vaHd, must be consistent with the 
législation of congress. 

In Cosmos Exploration Co. v. Gray Eagle Oil Co., supra, on ap- 
peal, 50 C. C. A. 87, 112 Fed. 11, the court says: 

"The commissioner of the gênerai land office has authority to make régu- 
lations respeeting the disposai of the public lands, and such régulations, 
when not répugnant to the acts of congress, hâve the same force and effect 
of laws." 

The circuit court of appeals for the Seventh circuit has sâid: 

"We hesltate, of course, to Interpret a statute contrary to the construc- 
tion put upon it by the Interior department, and to the raies and régula- 
tions adopted by the department to earry out its provisions; but when the 
construction of the department is clearly -wTong, and its rules and régula- 
tions hâve the efCect of distlnctly changing rlghts created under the stat- 
ute, amounting to a déniai to the appellant of one of her rlghts, the occa- 
sion for hésitation ceases. MorriU v. Jones, 106 TJ. S. 466, 1 Sup. Ot 423, 
27 L. Ed. 267." Hoover v. Salllng, 49 C. C. A. 30, 110 Fed. 47. 

The suprême court has definitely settled the question as follows : 

"The secretary of the treasury cannot, by his régulations, alter or amend 
a revenue law. AU he can do is to regulate the mode of proceedlng to 
earry into effect what congress has enacted. In the présent case we are 
entirely satlsfled the régulation acted upon by the coUector was in excess 
of the power of the secretary. The statute clearly Includes animais of 
ail classes. The régulation seeks to confine its opération to animais of 'su- 
perior stock.' This is manlfestly an attempt to put into the body of the 
statute a limitation which congress did not think it necessary to prescribe. 
Congress was Willing to admit, duty free, ail animais specially imported 
for breedlng purposes. The secretary thought this privilège should be con- 
flned to such animais as were adapted to the improvement of breeds already 
in the United States. In our opinion, the object of the secretary eould only 
be accomplished by an amendment of the law. That is not the office of a 
treasury régulation." MorrlU v. Jones, 106 U. S. 467, 1 Sup. Ct 424, 27 L. 
Ed. 268. 

In a later case occurs the following référence to the one last cited : 

"It was said by this court in Morrill v. Jones, 106 U. S. 466, 467, 1 Sup. 
Ot. 423, 27 L. Ed. 267, 268, that the secretary of the treasury cannot by 
his régulation, alter or amend a revenue law, and that ail he can do Is to 
regulate the mode of proceedlng to earry Into effect what congress has en- 
acted. Accordingly, It was held In that case, under section 2505 of the 
Revissd Statutes, whlch provided that live animais specially imported for 
breedlng purposes from beyond the seas should be admltted free of duty 
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niKjn proof thereof satlsfaetory to the secretjiry of the treasury, anfl under 
git|îl» rcgûlaflttlls.as he might jprescrlbe, that he had no authM-ity to pre- 
6cn|>e il regulfttlpn requlrlng that, before admltting the animais free, the 
cqîipptoT sliould be satisfled that ;tliey were of superior stoek, adapted to 
Imjii'ovllig the breed In thé United States. Much more does thls princlple 
apply 'to à case where It is Bought substantially to prescribe a criminal 
offense hy the régulation of a ^department. It Is a princlple of criminal law 
that an offense whlch may be.the subject of criminal procédure is an act 
commit<;ed or omitted 'In violation of a, public la-w either forbldding or eom- 
mandlng It* 4 Aih. & Eng. Bnc. Law, 642; 4 Bl. Comm. 5." U, S. v. Eaton, 
Supra.- ' , . ^ ■ ■ 

Section. 2290 of the Revised Statutes of the United States pre- 
scribes in clear and précise terms the requisites to a homestead en- 
try, and is ?s follows: 

"Sec. 2290. The person appîying for thebenèflt of the preceding section 
Bhall, upop application to the register of the land-offlce in whlch he Is about 
to make stich entry, make affldavlt before the register or receiver that 
he is the head of a f amily, or is twenty-ohe years or moïe of âge, or 
has performed service in the army or navy of the United States, and that 
such appllcatioi), is made for hls exclusive use and beneflt, and that his 
entry is mâde for the purpose of actual settlement and cultivatlon, and not 
either directly or indirectly for the use or beneflt of any other person; and 
Upon fiimg 'Bùch affldavlt With the register or receiver, on payment of flve 
dollars when the entry is of not more thân elghty acres, and on payment 
of ten dollars when the entry is for more than eighty acres, he shall there- 
upon be permitted to enter the amount of land specified." 

Rule 24 of the gênerai land office, above quoted, althotigh a valid 
regtilation of sélections inlieu of relinquished lands in forest réserva- 
tions (Cosrtios Exploration Co. V. Gray Eagle Oil Co., supra), in so 
fkr as it rèqttirës nonmirieral afîidavits in homestead entries, conflicts 
with the last clause of said section 2290, which déclares that, upon 
filing the affidavit therein prescribed, which is wholly différent from 
a îiohmîneral àffidavit, and it^aking the payments required by said 
section, the 'àpplîcant "shall thereupon be permitted to enter the 
amoUnt of land specified"; and, upon ail the authorities, must, to that 
exteijt, be held inoperative; r ■ ., 

. Thêre is another aspect' bf the éase, however, which furnishes as 
strong an argttment against. plaintifï's contention as the one just 
considerçd, and ii is this: À department régulation may hâve the 
■force of ïaw in a civil suit to détermine property rights, as in Cosmos 
Exploration Go. v. Gray Eagle Oil Co., supra, and yet be inefïèctual 
as the ba^s .of à criminal prosèciition. XJ. S. v. Eaton, supra. The 
slipreriie coùi-iof! the United States, îti the case last cited, marks 
the distinction tjius : ■■:..■ : ; 

"Bëfeulatlona prescribed by the piresidéit and by thé heads of depart- 
ments, undeï authorlty grantêd by congres^, niay be régulations prescribed 
by law, so as lawfully to support àctsdone under them and in aecordance 
with them; and may thus hâve, in a proper sensé, the force of law; but 
It does not f ollow i that a thing required bj them is a thing so required by 
law as to make thé nèglect to do the thiiig a criminal offense in a citizen, 
wiiere a statute doefe! not distlE<!tly make the neglect in question a criminal 
offense." ;■: ; .' 

The obvious g'round of said distinction is that to make an act a 
criminal ofifense is essentially ah exercise of législative power, which 
cannot be delégated, while the prescribing by the président or head 
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of a department, thereunto duly authorized, of a rule, without pénal 
sanctions, to carry into effect what congress has enacted, although 
■such rule may be as efficacious and binding as though it were a public 
law, is not a législative, but ministerial, function. 

In U. S. V. Blasingame, ii6 Fed. 654, decided at the November 
term, 1900, of this court, lield in Fresno, the following brief opinion, 
unreported, was filed by me: 

"I am of opinion that tlie act [Aet June 4, 1897 (30 Stat. 11)] entitled 'An 
act making appropriations for sundry civil expansés of tlie government for 
the fiscal year ending June thirtieth, eighteen hundred and nlnety-eight, and 
for other purposes,' in so far as If déclares to be a crime any violation of 
the rules and régulations thereafter to be made by the secretary of the in- 
terior for the protection of forest réservations, is in substance and effect 
a délégation of législative power to an administrative offlcer. While the 
suprême court of the United States, in Pleld v. Clark, 143 U. S. 649, 12 Sup. 
et. 495, 36 L. Ed. 294, and also In Re KoUock, 165 U. S. 526, 17 Sup. Ct. 
444, 41 L. Ed. 813, held that there was no unconstitutional délégation of 
power in either case, yet, applying and observing hère the principles and 
distinctions there enunciated and recognized, it is impossible to escape the 
conclusion which I hâve announced. U. S. v. Eaton, 144 U. S. 677, 12 Sup. 
et. 764, 36 L. Ed. 591, although not precisely like the case at bar, may also 
be aptly cited in support of said conclusion. Clear statements and pertinent 
applications of the doctrine announced by the suprême court of the United 
States in the two cases flrst above cited that législative power can be ex- 
ercised only by that branch of the government to which the constitution 
commits It, will be found in People v. Parks, 58 Cal. 624; Ex parte Oox, 
03 Cal. 21; and Board of Harbor Com'rs v. Excelsior Redwood Ce, 88 Cal. 
491, 26 Pac. 375, 22 Am. St. Rep. 321." 

Thèse cases do not conflict, but are in Une with Caha v. U. S., 
supra, as appears by the following excerpts therefrom (italics mine) : 

"We hâve, therefore, a gênerai grant of authority to the land department 
to prescribe appropriate régulations for the disposition of the public land; 
« spécifie aet of congress authorizing contests before the local land offices 
in cases of pre-emption ; rules and régulations prescribed by the land de- 
partment for contests in ail cases of the disposition of public lands, includ- 
ing both pre-emption and homestead en tries; and the fréquent récognition 
by aots of congress of such contests in respect to homestead entries. 
Clearly, then, wïthin thé scope of section 5392, the local land offlcers In hear- 
ing and deciding upon a contest with respect to a homestead entry con- 
stituted a compétent tribunal, and the contest so pending before them was 
a case in which the laws of the United States authorized an oath to be 
administered. This is not a case in which the violation of a mère régulation 
of a department is adjudged a crime. • • • Nor is there anything in 
the case of U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591, con- 
flieting with the views herein expressed. In that case the wrong was in the 
violation of a duty imposed only by a régulation of the treasury department" 

Then follows a statement of the facts in U. S. v. Eaton, and the 
quotation therefrom which I hâve given above. 

Thus it will be seen that the contests before local land officers 
by reason of which the suprême court of the United States in Caha 
V. U. S., supra, held such ofScers to be a compétent tribunal, within 
the scope of section 5392, although originally provided for in depart- 
ment régulations, had fréquent récognition by acts of congress. In 
the case at bar materiality of the affidavit set out in the indictment 
and its authorization by a law of the United States are essential élé- 
ments of the crime sought to be charged. To hold that said ele- 
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mejJits èxist When there is ftp statutory requirement or authority for 
thè àffîdavli and solely becatise of rule ^24, above mentioned, assum- 
ing libw that said rule is not répugnant to any act of congress, would 
make the rule a part of the law défining per jury, and thus admit 
what i^l;the authoritiès deny,— législative power in the executive 
brandi of the government. Whether or not the indictment is insuffi- 
cient in failing to allège that the lands in question contain valuable 
minerai dëpûisits it is unrieciessary to détermine in view of the conclu- 
sion a])oîtp announced. The jurisdictional objections to the indict- 
ment • àte, not well taken. See opinion filed thls day in U. S. v. 
Peus:Chel (D. G.) 116 Fed. 642. 

On tbe 'gï"ound indicated, nanlely, immateriality of the affidavit set 
out in the indictment, the deipurrer will be sustained. 



DNITBD STATES v. BLASINGAMH. 

(District Court, S. D. Califomia, N. D. November 14, 1000.) 

No. 7. 

1. CoNSTiTumoNAii Law — Dhlegatiom- of Législative Poweb— Création op 
Crimes. 

The provision of the sundry civil appropriation act pt June 4, 1897 
(30 Stat. 11), maklng It a crime to vlolate any rule or régulation there- 
after to be made by the secretary of the Interlor for the protection of 
(orest réservations, is void, as In substance and effect a délégation of 
législative power to an administrative offlcer. 

Criminal Prosecution. On demurrer to information. 

Frank Pi Flint, U. S. Atty. .. 

Johnston & Peterson and W- D. Tupper, for défendant. 

WELLBCDRN, District Judge. I am of opinion that the act en- 
titled "An act making appropriations for sundry civil expenses of 
the governmeiït for the fiscal year ending June thirtieth, eighteen 
hundred and ninety-eight, and for, other purposes" (Act June 4, 1897 ; 
30 Stat. Il), in so far as it déclares to be a crime any violation of 
the rules and régulations thfereafter to be made by the secretary of 
the interior for the protection of forest réservations, is, in substance 
and effect, à délégation of législative power to an administrative 
officer. While the suprême court of the United States, in Field v. 
Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294, and also in Re 
KoUock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813, held that 
there was ïid unconstitutional délégation of power in either case, 
yet, applying and observing her e the principles and distinctions there 
enunciated and recognized, it is itnpossible to escape the conclusion 
which I hâve announced. U. S. v. Eaton, 144 U. S. 677, 12 Sup. 
Ct. 764, 36 L. Ed. 591, although not precisely like the case at bar, 
may also be.aptly cited In support of said conclusion. Clear state- 
ments and pertinent appliÈations of the doctrine announced by the 
suprême court of the United States in the two cases first above 
cited, that législative power can. be exercised only by that branch of 
the government to vvhich the constitution commits it, will be found 
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in People v. Parks, 58 Cal. 624, Ex parte Cox, 63 Cal. 21, and Board 
of Harbor Cpm'rs v. Excelsior Redwood Co., 88 Cal. 491, 26 Pac. 
375, 22 Anii Sti Rep. 321. 
The demurrer to the information will be sustained. 



In re MBKOUB, 

(District Court, E. D. Pennsylvania. July IS, 1902.) 

No«. 90 and 91. 

1. Bankrdptoy—Partnbbship— Adjudication against Individual Kembbbs— 

Atjthokitt of Trustée. 

Where ail the members of a flrm are adjudleated bankrupts, but there 
bas been nô adjudication against tbe flrm, the trustée appolnted in the 
Indlvidual cases has no authority to interfère wlth flrm assets, though 
ail the cases were instituted simultaneouBly by the same opeditor, and 
the same trustée appolnted for ail the partners. 

2. Same— Procebdings— Ambndments. 

Amendments may be made In banliruptcy proceedings at any stage 
thereof, if othenvise authorized, regardless of the time that has elapsed. 

3. Same— Individual Proceedings— Effect as to Firm — Ambndment — Adjudi- 

cation against Firm. 

In the contemplation of the bankrupt act of 1898 a partnership la a 
distinct entlty, whlch rçquires a pétition speclflcally dlrected against It, 
alleglng an act of banliiniptcy, in which it is expressly Invoived, and re- 
Bulting in an adjudication against the partnership itself, IrrespectlTe of 
and In addition to any that may be made against the Indlvidual mem- 
bers; and slmultaneous proceedings against the Indlvidual ùiembers of 
a partnership do not necessarily bring. the partnership. Into court, so as 
to authorize an amendment calllng for an adjudication against It. 

4. Bame — Partners — Individual Proceedings- Ambndment— Adjudication 

against Firm. 

In banliruptcy proceedings slmultaneously Instatuted by the same créd- 
iter against the indlvidual members of a flrm, separate pétitions were 
flled against eaeh memlJer, and the bankruptcy aets charged Were indi- 
vidual, and dld not touch the flrm, wlth the exception of a flrm assign- 
ment for the benefit of creditors, set up in an amended pétition as an 
additional ground for the adjudication against tlie members. The trus- 
tée was appointed for the indlvidual members only, belng chosen by the 
comblned vote of indlvidual and flrm creditors, instead of by the latter 
alone, as required by Bankr. Act 1898, § 5b, in partnership cases. The 
banltruptè objected, though unsuccessfuUy, to participation in the pro- 
ceedings by firm creditors, and the firm creditors objected, llkewise un- 
sucéesafullyi to the discharge of the banlirupts, on the ground that there 
were firm assets, which had not been adminlstered. Subsequently a flrm 
créditer petltioned to hâve the , firm adjudleated a banisrupt nimc pro 
tune as of lie date of the adjudication against the members, and to 
hâve the firm assets thus brought in. Held, that the proceedings were 
indlvidual, !and the amendment could not be allowed, the only remedy 
against the firm belng to file a new and separate pétition against it 

8. Same— Firm Assets. ' 

Banlir. Act 1898, § 5h, providlng that "where one, or more, but not ail 
of the members of a partnership, is adjudleated a bankrupt, the flrm 
assets sHall not be adminlstered in bankruptcy, unless by consent of the 
partner, ot partners nût adjudleated,*' being excèptlonal and négative, 
cannot be Construed Into afllrmative àUthority for the administration of 

î 1. See Bankruptcy, voL 6, Cent. Dlg. §§ 229, 42a 
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thè fitth kfSsetS In inâlviàual proceedings against ail the partners, bût 
rather'tlfcogJateeé the absence of any inhérent necessity for throwing a 
flrm Into bankruptcy merely because Its members ba^re been adjudlcated. 

In Bankrupïcy. Riale on Ezekiel Hunn, jr., assignée of J. W. 
Mercur & Ce, to turn over property in. his hands. Also pétition of 
Vulcanite Paving Company to hâve the firm of J. W. Mercur & Co. 
declared bankrupt. 

George Wharton Pepper and John A. : McCarthy, for Ludowici 
Roofing Tile Co. 

Richard C. Dale, for Penhsylvania Inst. for Blind. 

John G; Johiison and Q. W; Bayard, fdr Ezekiel Hunn, Jr., assignée 
pf J, W. Mçrç^ir & Co, 

Alex Simt^ph, jr„ for Ô. (^.fiPurvis & Co.,, firm creditors. 
..: Fell, FelL&i;Spaulding, i<m<k. A. and J. J. Williams. 

E. ClintiOiï Rhoade, for iMerchânts' Nat. Bank. 

M. Hampton Todd and Edward^ H; Hall, for Vulcanite Paving Co. 
and Charles F. Gummey, trustée, of thé estâtes of Ulysses Mercur 
and Jambs' Watts Mërcùr, bankruf^^^^^ 

ARCHÊAtD, District Jùdge.* On fJècember 20, 1898, James 
Watts Mercur and Ulysses Mercur, his brother, both individually 
and as partners^ trading as J. W. Mercur & Co;,' made a voluntary 
a.ssignment for the bèn,çfit ' oï creditors to Ezekiel Hunn, Jr., who 
qjuàufied ^nd, eiitered upoh his duties in, accordance with the state 
law. Withiniour months afterwards, on March 24, 1899, proceed- 
ings wer e inststuted in this court to hâve the two Mercurs declared 
bankrupts, àrid ' dh July' gist following ah adjudication was made 
against them, ànd Subsequently Chas. Francis Gummey was appoint- 
ée, their trustée. A rule was thereupon taken on thés assignée to 
turn over the property in his hands, both firm and individual. This 
he resists, and the question is whether he can be compelled to do so. 
Taking the caèe as it stood when the rule was entered, it is clear 
that, so far as firm .property ig concerned, it cannot be maintained. 
The proceedings against the two bankrupts, as we shall see more 
fuUy later, while begun and carried on simultaneously, are distinct 
and sevetal. There has been no adjudication against the firm, and 
the trustée was not appointed to represent it, but ôhly the two mem- 
bers who happened to compose it in their separate and individual ca- 
padty. Under such circumstances the trustée has no authority to 
demand or interfère with the firm assets. This is settlèd by the case 
of Amsinçk v., Beân, 22 Wall. 395, 22 L. Ed. 801, whëre it was held 
tljat, while the assignée (trustée) in bankruptcy of the joint stock and 
property of a partnership is required bythe statute to administer 
the separate estate of the individual members, as well as that ofthe 
firm, there is no reciprocâl regUlatiôti wit'h regard to the estate of 
thé partnership ivheré ati 'individual. niëthber of it has alone been 
àdjudged 3, bai^rwpt. Ijt^.'cbhfiirrriity with this, it was also dedided 
that, wherè onê ôi two partners hadtransferred to the other ail his 
interest in the firm assets, to be applied to the payment of the firm 

i Speclally asslgned. 
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debts, upon the subséquent bankruptcy of the liquidating partner 
his assignée (trustée) was not entitled to the firm assets so trans- 
ferred to him as against an assignment for the benefit of creditors 
of the firm under the state law. In re Shepard, 3 Ben. 347, Fed. 
Cas. No. 12,754. Thèse cases arose and were decided, it is true, 
under the bankruptcy act of 1867, but they are equally applicable to 
the one now in force. The décision of this court in Re Stokes, 6 
Am. Bankr. R. 262, 106 Fed. 312, is in entire harmony with this 
ruling, the facts being materially différent. The firm in that case 
had been thrown into bankruptcy, on the strength of which an order 
was made on the assignée for the benefit of creditors of the indi- 
vidual partners to turn over to the trustée of the firm the individual 
property in his hands, to be administered by the trustée along with 
that of the partnership. This is the express requirement of the 
bankruptcy act (section 5), and the propriety of the order cannot 
be questioned. But, as is pointed out in Amsinck v. Bean, supra, 
there is no such corresponding provision where the converse is the 
case, and the members of the firm— -as hère — ^have alone been 
brought into court. To remedy this obvions difficulty, on December 
I ith last, just prior to the argument of the présent rule, a pétition 
was presented by the Vulcanite Paving Company, a créditor of the 
firm of J. W. Mercur & Co., to hâve it adjudicated nunc pro tune 
as of the date of the original adjudication of the two members. The 
right to make such an order is contested both by the bankrupts 
themselves, as well as by the assignée of the firm and by other cred- 
itors. The question is practically one of fîrst impression, and is not 
free from difficulty. 

As a preliminary matter, it may be observed that there is no such 
finality to the proceedings that we cannot, even at this late stage, 
revise and amend them, if otherwise authorized. The gênerai right 
to amend, regardless of the time which has elapsed, is abundantly 
sustained by the authorities. Sandusky v. Bank, 23 Wall. 289, 23 
L. Ed. 155; In re lyes (C. C. A.) 113 Fed. 911; In re Henschel 
(D. C.) 1 14 Fed. 969. But to do so it is plain there must be in the 
record as it stands the substance of that which is asked for. The 
right to amend can go no further than to bring forward and make 
effective that which is ifi some shape already there. The question, 
therefore, is whether the amendment which is now appliéd for is jus- 
tified by the proceedings which Imve so far been taken; and to 
judge of this we must look into them somewhat more closely. As 
already spen, they were begunon March 24, 1899, at the instance of 
the Charter National Bank, of Media, as the holder of a joint note 
of James Watts Mercur and Ulysses Mercur, his brother, and an- 
other of James Watts M,ercur individually, by two several pétitions, 
one against. the one banlirupt and the other against the other. It 
was in each case charged that the alleged baijkfupt, while insolvent, 
had joinedjithe one with the other, in conveying away a certain farm 
owned by the two together, with inteitit to hinder, delay, and defra!ud 
creditors; and in the case of James Watts Mercur, àdditionally, 
that while. insolvent he had suffered a créditer to obtain a préfér- 
ence by the entry of a confession of judgment against him. The 
116 F.— 42 
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bankrupts opposed, the proceedings^ cpntending, that .they had not 
beeti f>ix)perly institutfed, becausë there were feorë'thàn 12 ctéditors, 
a liât of some 14 being'givën iri the one casé and'36 in the other; 
but séveral other creditors came in on notice, sulSicient to make up 
Ihe feqiiilred number.' Among thèse were sevei-al credifors of J. W. 
Mercur & Co., not given in the list referred to, whose right to par- 
1 icipate was resisted by the bankrupts on the ground' that they were 
firm, and not individual, creditors; but was allôwed by the court, 
and an adjudication finally entered. Prior to this, however, proof 
havîng been made, at the hearing, of the assignment for the benefit 
of creditors, already referred to, 'at the suggestion of thë court this 
was charged as a further act of bankruptcy in addition to that set 
out in the original pétition. Subsequently each of the bankrupts 
applied fof his discharge, which was in turn resisted, among others, 
by S. C.Purvis & Co., who, as creditors of the firm of J. W. Mercur 
& Co., dbjected tp a discharge from the partnership debts, on the 
ground^ Jtiiaî the proceedin^s were individual in scope, and did not 
in any 'Wây' concern the firhi assets; but, without stopping to dis- 
cuss itj à; pisçhai^ge was grâ^ted by Ûip court December 20, 1899, to 
each of the' bankrupts in tfie'usual terms. Meanwhile, at the meet- 
ing of creditors. Chas. Francis Gummey was appoint.ed trustée of 
the bànkfiiplis severally, and obtained soon afterwards the rule on 
the assignée for the beiiefit of credîtbri to turn ovér the property 
transfefred to him, which ttsfs ^Iready bcen disposed of. . So the rec- 
ord stpod whén, on Êtèçëinber li, ÏQOt, the proposed amendment 
was âptiHèâ' foi-.' It is plaîfi from this rèvïe-W of tïie procëedings that, 
while bégiin ât the same timè and carried on together, side by side, 
they hâve,, from, the outstart, been individual in charâcter, directed 
à^ainst 'the two parties wljpwère' the su'bjëctpfthem severally, and 
ttpt bÈçause dt by vîrtue'à^. thë pât-tn'ership relation. The fact that 
it,'^xi$teâ';Ç6uld',bx)t l^^ but it has not beçn made the basis 

of any acii'qp' tàken, 'thé referëhces tô it being încideiitaï Pnly; and 
ûsuaily WÎtii 'thë suggestioii that it was not in any way inVolved. It 
is'iip\!/pifppPsed^hpvi*ëvéi',W change, this, and by a so-called amend- 
ment to recâàt "àiid thlpstcftTri âll that'laas beeiî so far donc. In- 
steàd pf tWp .distihct 'ëksps 'fgàinët ea^^^ the pai-ties severally, we 
â'fë tP hâve ÏÏr'actiçaI|y'6neV which shall bte'e'ftëctivë against the part- 
riérship -tb 'w^bich'ftéy likjj^ thpugh ît had 

bëëh dirëCteâ,'à*^iriât if frèffi''the^b^^^ ' It îs côhtended as a 

jùistifiç^tio^' màt,^ 'bpth^ the 'jîarthers naVihg' beeh brétight into cdùrt, 
of necessHy' ttië' partnership has^^ If tHiS be true, the 

açnendinent i^ ' ^roper ; but otHërwîià/it îs nc^t. Ail the authorities 
agrée that 'îji'tôrttemplation'oî thë: 5^4^ paftftership is a dis- 
titfct entity, \yhîçh requlrës;a p'ëiîtio'n'sp'ëcificalfy diçected agaihst ît, 
^llëgin^' fcitf ^i?t''bf bk'nkruptcy iii w^ ît îs exprès èly^involved, and 
rèsultiiig 'm| '.an 'à'djudfcàtîôtl' of tWe' 'p'firti'i'ersihip itjelf,' 'ifreàpective of 
and& àdditi'àVi'tp' àny thàtiriaybëniadë'agaînst the individual m 
ters.; This''ildatfied è&l^^ (as it is held) there cah 

bê rib e^ë4î^5^!^is*^^^*'èé^ ^^1?. the firm obligations, and (by some 
courtsj t'h'âf thë prbceédin^s 'afeainst thë partpersKip and the indi- 
vidîaal'me^fiëf are distinct' cases, iii which sëpàrate fées must be 
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paid. In re Meyers, 2 Am. Bankr. R. 707, 96 Fed. 408; Id., 3 Am. 
Bankr. R. 260, 97 Fed. 757; In re Russell, 3 Am. Bankr. R. 91, 97 
Fed. 32 ; In re Meyer, 39 C. C. A. 368, 98 Fed. 976 ; Bank v. Craig 
(D. C.) no Fed. 137; In re Farley (D. C.) 115 Fed. 359; In re 
Barden (D. C.) loi Fed. 553 ; In re Haie, 6 Am. Bankr. R. 35, 107 
Fed. 432; In re Sanderlin, 6 Am. Bankr. R. 384, 109 Fed. 857; In 
re Winkens, Fed. Cas. No. 17,875; In re Shepard, 3 Ben. 347, Fed. 
Cas. No. 12,754; Crompton v. Conkling, 9 Ben. 225, Fed. Cas. No. 
3,407 ; Nutting v. AsHcroft, loi Mass. 300. If this be so, whatever 
proceedings are instituted should disclose from the outstart the 
character which is proposed for them, and should maintain it to the 
close. If a partnership is intended to be reached, the pétition and 
the proceedings under it should be appropriate to that end ; if only 
the individual members, they should be governed by that circum- 
stance. This is something more than a mère matter of form. It 
goes to the substance of the proceedings, involving, as it does, the 
question of notice, and the rights of the parties to be aflFected. In 
the présent instance, while the pétitions were fîled simultaneously,. 
and by the same creditor, and corresponding action has from time 
to time been taken in each, from the beginning there hâve been two 
distinct cases, every step in each being separate and individual in 
character. The acts of bankruptcy charged were individual, and 
did not touch the firm, which was not even named in that connection. 
Nor was this changed by the amendment introduced at the sugges- 
tion of the court, in which the assignment for the benefit of cred- 
itors was brought forward as an additional ground for the adjudi- 
cation; that assignment being no more firm than individual. As 
opposed to the idea that the fîrm was intended to be brought in, the 
trustée, as we hâve seen, was appointed for the individual bankrupts 
only, and not for the partnership, and was chosen by the combined 
vote of both individual and firm creditors, although, if the partner- 
ship were in court, the choice, by the statute, would hâve been made 
by firm creditors alone. Section 5b. Furthermore, at the time a 
discharge was applied for attention was distinctly called by the ob- 
jecting creditors to the fact that the firm, although possessed of 
large assets, had not been brought in, making the proceedings, as it 
was claimed, individual in scope, and not warranting a discharge from 
fîrm obligations. In the face of ail this it would be a great stretch 
of authority, and one in no wise warranted by the proceedings as 
originally taken and consistently maintained, to go back and en- 
deavor by a nunc pro tune order to recast and remodel the whole. 
In the time which has elapsed rights hâve been acquired and obliga- 
tions incurred, as we may assume, on the strength of the record as 
it has been made up, and they should not be invaded or disturbed. 
The bankrupts hâve sought and obtained their discharge in accord- 
ance therewith, which would possibly hâve been more vigorously and 
efïectively opposed, if it was understood to extend to other than their 
individual obligations. I do not undertake to say that it does not, 
and the bankrupts themselves resist the amendment, because, as they 
contended, it is an attempt to draw them again into bankruptcy on 
account of claims from which they hâve been fully released. But 
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whatevefjmaybe the effect.on the bankrupts themselves, the plain 
pùrpo^e bf the application, as disf^osed at the argument, is to reach 
back ànU overturn tratasactions long since closed, which cannot now 
be çalléd in question, except by giving a new and materially différ- 
ent character to the proceedings, which, in form at least, they hâve 
not hitherto borne. The only basis for any such action that I can 
find is the, suggestion that, because ail the parties who raade up the 
firm haye ibeen brought into court, of necessity the partnership has 
been aiso, And the only thing which lends any countenance to this 
is that provision of the bankrupt law (section 5h) which déclares 
that: "Iji, the event of, one or ntiore;, but not ail of the members of 
a partnersjhip being adjudged a bankriipt, the partnership property 
shall not be adminigtered in bankruptcy, unless by consent of the 
partner Qr partners not adjudged,?' This, at first blush, may seem 
to imply that, when ail of the members are adjudged, the partner- 
ship propçrty must be so administered. But the section is admitted- 
ly exceptional and négative, and we are hardly warranted in con- 
structing^ ah affirmative out of it. It rnerely préserves to an existing 
solvent partner the right to admînister the afïairs of the partner- 
ship if he wants to, and it is not to be carried further by mère im- 
plication. It décides nothing with regard to the effect on the firm 
itself b,f distinct proceedings against those who compose it individ- 
ually, and,, as thisvery provision of the statute recognizes and proves, 
there is' no .inhérent necessity that, because both of two partners 
hâve been thrown into bankruptcy, the partnership must be also. If 
the firm èstate can be administered .putside of the bankruptcy court, 
notwithstîmding that one of the partners is in it, there is no reason 
why it cannot be also, even though ail the partners are there. There 
has to be the sàme marshaling of assets between the partnership 
and, tbe indfiyidual creditors in the one case as the other, and, if it 
can be, stfpcessfuUy donc with qijé: partner in bankruptcy and the 
firm hpt,, rit pan be just as well with ail of the partners there. It 
seems tç» iaié, therefqre^, jthat the bél^ted effort now made must fail. 
The original cast given tp the proceedings, which has been recog- 
nized a^dnjaintained thrpughout, must continue to the end. If it 
js desiredtoréach the partnership after this long interval, — although 
timé may not altogether enter intp the question,^the only course to 
pursue that I, cari; sçe is to file a new pétition in a separate proceed- 
ing, and hpt atteihpt to ingraft it by amendment upon that which we 
have'here^^j ., ' : .■. 

Thç pçtitâbn of the' Vulcanite Paving Company to hâve the firm 
of J. Wf Mqrciir & Co. declared bankrupt nunc pro tune is refused. 

The rule.pn I^zekiel Hunn, Jr., assignée for the benefit of creditors 
of James Watts. Mercur individually, and of J. W. Mercur and 
ijlysses Mercur as partners trading as J. W. Mercur & Co., to turn 
pver the property in his hands, is, discharged as to the property of 
th^isaid firm,! but made absolute as to the individual property of the 
saîd James. Watts Mercur, and Ulysses Mercur individually, so far as 
it has not been already administered. 
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LUDOWICI EOOFING TILE CO. v. PENNSYLVANIA INST. FOR IN- 
STRUOTION OP THE BLIND et al. 

(Circuit Court, B. D. Pennsylvanie. July 16, 1902.) 

No. 4. 

^ Bankbuptct— Membeijb of Firm— Pirm Assets. 

A trustée in bankruptey for individual members of a firm bas no right 
to interfère with firm assets. 

8. Building Contkacts— Right to Mechanic's Lien. 

A building contraet having expressly provided that there shall be no 
lien or right of lien, and being recorded as provided by Act Pa. June 
26, 1895 (P. I/. 369), so as to be blndlng on subcontractors aïid mate- 
rial men, provision that final payment shall not be due till ail mechan- 
ics' liens and material men shall hâve acknowledged full payment by 
the contracter is merely for the i>rotection of the owner, and gives 
no right of lien. 

8. Partial Assigsments — Rights as against Genekal Abbignment fok 
Cbeditors. 

Where the debtor admits the debt constituting the fund for distribu- 
tion, and commits its disposition to the court, which bas ail the par- 
ties interested before it, and the fund is made up of the 20 per cent, 
withheld till final settlement from estlipates of amount done by a con- 
tracter under his building contraet , with the debtor, and no work was 
done after the gênerai assignment for creditors by the contractor, ex- 
cept that the debtor finished the building, partial assignments by the 
contractor, prlor to his gênerai assignment, will be given préférence to 
the gênerai assignment 

In Equity. 

John A. McCarthy and George Wharton Pepper, for Ludowici 
Roofing Tile Co. 

Richard C. Dale, for Pennsylvania Institution. 

John G. Johnson and J. W. Bayard, for Ezekiel Hunn, assignée. 

M. Hampton Todd and E. H. Hall, for Charles E. Gummey, trus- 
tée. 

E. G. Rhoads, for Mechanics' Nat. Bank. 

Fell, Fell & Spalding, for R. A. & J. J. Williams. 

Alex. Simpson, Jr„ and Joseph G. Magee, for Purvis & Co. 

ARCHBAI/D, District Judge.* It is conceded that there is in 
the hands of the défendant the Pennsylvania Institution for the In- 
struction of the Blind the sum of $37,278.11, due to the firm of J. 
W. Mercur & Co., the parties who had the contraet for the construc- 
tion of the buildings of the institute at Overbrook, Pa., and that ail 
those who hâve any claim upon the fund are npw before the court. 
The question, therefore, simply is, to whom does it, in whole or 
in part, belong? The amount so admitted to be due is not ail that 
is claimed on behalf of the contractors, but how much, if anything, 
is coming to them beyond it, is in controversy between the assignée 
for the benefit of creditors and the institute in another forum, and is 
not open for considération hère. 

T 1. See Bankruptey, vol. 6, Cent. Dlg. §§ 229, 428. 
• Speeially assigned. 
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, Tbp.demand of Chas. Francis Gu^nmey,. trustée in bankruptcy, is 
readîly disposed bf. Hè 4oés iiQt.TreÇjres,ént the firm, but only the in- 
dividual members bf it, ând bas no right, therefore, to interfère with 
firm assets CAmsink Vi Bean, 22 Wall. 395, 22 L. Ed. 801) ; and, the 
attempt to enlarge his authority by having the firm declared bankrupt 
by a nunc pro tune order in the proceedSngs pending in the district 
court ag|inst the parties severally hàVirig failed, there is nothing left 
on -which to base his claim. 

Neither do the mechanics' liens which haye been entered stand in the 
way' ofiid disposition ol the fund. The contract, according to which 
thé byîldîngs of the, iiistitute were erected, expressly stipulâtes that 
there,|l:|f^|l "6 no lien nor right of lienuhder it, and, havihg been re- 
corde4 MîPf^vided by the Pennsylvania statute (Act June 26, 1895, P. 
ly. 369)^ it became binding upqn subcontractors and material men 
such as we hâve hère. It is true that the contract also provides that 
the filial paymettt shall not be due "until ail mechanics' Hens and 
çciaterialinen whOihaye done work or furnished materials in the érec- 
tion or construction of the said building, shall hâve, in writing, ac- 
knowWgéd that they hâve been fullypaid by the contractors for 
theirwbrkapd materials done and furnished." But it was decided in 
Getty ;:^t., Ihsmtition, 194 Pa. 571, 45 Atl, 333, — a case arising out of 
this very transaction,— that this provision was inserted solely for the 
protectibn of the institute itself, and that subcontractors and mate- 
rial men derived nothing under it. This eflfectually disposes of the 
mechanics' liens before the court, and the six-months limit prescribed 
by the statute has long since run again,st ail others. The institute is 
ïhei^efère fttUy protected by such order aS may be made in the case, 
and has no occasion to resort to this provision of the contract, or to 
retain the percentage due the contractors, as provided by it. 

With thèse questions eliminated, the only controversy left is that 
between the assignée of J. W. Mercur & Ce. by virtue of the gên- 
erai assignment for the benefit of creditors under the state law and 
those who hold partial assignments of the fund previously executed. 
As to which of thèse should prevail, there is no serious difîîculty. 
The firm of J. W. Mercttr & Co. could not contest the validity of 
thèse partial assignments, and (according to the law as it stood at the 
time the gênerai 'assignrhent was made) the rights of the assignée 
for the benéfit of' creditors can rise no'hîgher. Crawford Co. v. Mef- 
chants'Nat' Bank, 164 Pa. 109^ 30 Atl. 302. Nor are thèse assign- 
ments assàilablè becàlise of their partial character. However it may 
be at law, for the betiëfit of the debtor^ in order that he may not be 
harassed by thé dividing up bf the claÈim against him, in equity the 
partial assignment of a debt or chose ih action is good, and will be 
enforced (2 Am. & Eng. Enc. Law [2d Ed.] p. 1070); and where it 
relates to a fùhd it does not matter whether the fund is in existence 
at the time dr is to coniè înto being later (Peugh v. Porter, 112 U. 
S- /*37, 5 Sup. et. 361, 28 h. Ed. 859; Manufacturing Co. v. Marsh, 
91 Pa. g6 ; Oakes v. Oram, 43 Leg. Int. 520 ; Beaumont v. Lane, 3 
Super. Ct. Rep. 73). Nor is there any reason in the présent instance 
why the rule should not prevail. The debtor adrriits the debt which 
constitutes the fund, and commits its disposition' to the court, which 
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has ail the parties interested before ît, and is in shape to do complète 
equity between them. 

It is contended, however, on behalf of the assignée, that, as the 
fund had no existence until after the failure, the gênerai and partial 
assignments attached at the same time, and the one being superior 
at law should be accorded a similar superiority in equity, because it 
opérâtes for the benefit of ail the creditors. It is a mistake, how- 
ever, to say that there was no fund until after the gênerai assign- 
ment. It is made up, as will be remembered, of the 20 per cent, 
withheld from time to time out of the monthly estimâtes as the work 
progressed, and, as no work was done after the gênerai assignment 
had been made, except by the institute itself, to finish the buildings, 
and then to the extent of only $6,000 or $7,000, the fund now incon- 
troversy was essentially complète before the contractors were com- 
pelled to turn things over to their assignée. But, even if this were 
not so, I am not prepared to say that the partial assignments should 
be set aside in favor of the gênerai one. Whatever view it might be 
necessary to adopt, where the assignée had taken hold at such a 
stage, that whatever fund there was was the resuit of his efforts as 
the représentative of the gênerai creditors, there is no reason in such 
a case as we hâve hère why the partial assignments should not hâve 
eff ect as they were intended from the time they were executed. The 
right to anticipate and dispose of money to come due on a building 
contract is an important one, and is frequently resorted to by con- 
tractors to obtain crédit which they could not otherwise get. That 
was the case in the présent instance, and should not be disturbed. 
While it is no doubt désirable that the assets of an insolvent should 
be made to reach as far as possible by a pro rata distribution among 
ail his creditors, it is not to be brought about, either in law or equity, 
at the expense of definite agreements entered into by him with regard 
to his property while in fuU control of it, on the strength of which 
he has obtained favors not otherwise within his reach. The fund for 
distribution will be therefore disposed of as follows: 

To the Ludowlci Rooflng Tlle Oo., under assignment 
Feb. 7, 1898 $7,000 00 

To the Mechanlcs' Nat Bank, of Burlington, N. 3., 
under assignment of Sept. 27, 1898 2,000 00 

To the Charter National Bank, of Media, Pa., under as- 
signment of Oct. 13, 1898 3,000 00 

To S. G. Purvis & Ce, under assignment of Nov. 28, 
1898 8,000 00 

To E. A. & J. J. Williams, under assignment of Dec. 

12,1896 3,413 76 

$23,413 76 

The balance to Ezekiel Hunn, Jr., assignée for the ben- 
efit of J. W. Mercur & Co , 13,864 35 

$37,278 11 

The costs of thèse proceedings will be paid by the assignée out of 
the fund awarded to him. 

Let a decree be drawn directifig and requiring the Penrtsylvania 
Institution for the Instruction of the Blind to pay to the parties in the 
foregoing schedule named the amounts severally avyarded them 
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thereîn, tHè same to bé credîtéd oii the amount due upon the contract 
with the fii;m of W. H. Jenkins & Co. and J. W; Mercur & Co., suc- 
çè!ssors;lfiê]i'et!di'^iatried in the bill ànd èross bill, and to be a release 
and aôqttitltajrt^ê'^thàt çxtent therebn; ttjîs to bë without préjudice 
to'the rigl^lt'ïjfEzëkiel Hunn, Jr., assignée for the benefit of creditors 
of the saW fiWii ôf J, W. Merctir & Co., to stich further sum as he 
mày bé^htitlëd'tô therefrôm; the said the Pënn?ylvania Institution 
for the liistrùtStioti'of the Blind tb'bé further particularly released and 
dïscharged frÔrti âtiy daim by or on behalf of Chas. Francis Gum- 
mëy, trusté? îiîbàhkruptcy of J. W. Mercur and Ulysses Mercur, 
and from th|ëjsëvet,al mechanics* liens entered agàinst the buildings 
of the said tlie-pènnsylvania Institution in the prothonotary's office 
of Philadél^hià^dotinty by thë North Penri Iron Company, John P. 
Murta, the p. H; Fairlamb Company, and the Vulcanite Paving Com- 
pany, whicîi are declared invalid, and of no;effect; the costs of thèse 
proceedings to bë'paid by the said Ezekiel Hunn, Jr., assignée, out 
of the funds hefeby obtaiiied. 



DBWBtL et al. Vi MIX. 
Circuit Court, D. Connectlcut. June 19, 1902.) 

I. CùSTOMS Dutiesv^IBbcovbrt op Duties Paid^Necessity op Pkotest or 

Notice of Gjf^ii*. 
., ,One wlio, enteréd at the cùstom house as Imported merchandise a 
cargo Iji'ought itozn a Porto Rlean port after the treaty wlth Spaiu of 
Aprilill, 1^9,; ahd toéforè the passage of the Foraker act, and paid the 
duties asséswd; thereon wlthout objection or protest, elther written or 
Terbal, or notice; of an Intention to sue for thelr recovery, Is precluded 
by ?ùch voiuntàry payment from recoverlng the money paid from the 
coll«!Ctor aftèr he has paid the eame Into the treasury in the usual 
courfee oif bis daty. 

Action in assunipsit, brought to the superior court of New Haven 
county, and i;emoved to this court by défendant under Rev, St. § 634. 

James D. Pewell, Jr., for plaintifïs. 

Francis IT.' f'ar'ker, U. S. Dist. Atty., fpr défendant. 

PLATT, District Judge. The situation when the suit was brought 
was as follows,: After the ratification of the treaty with Spain, April 

II, 1899, and prior to the passage of the âct of cûngress known as the 
"Foraker Act," to wit, on May 29, 1899, and on July 21, 1899, the 
^laliit^ife paid to the défendant, who was coUector of the port at New 
Pawen, certain moneys as duties upon çargoes of sugar and molasses 
brought by vessels from the Port of Ponce, in Porto Rico, to the 
pôrt'ôf New Haven. Thèse cargoes were entered in the usual way at 
New, Haven by the plaintifïs, a(nd every step taken which would hâve 
been taken in the case of imported merchandise. The plaintiffs claim 
ir< thgir |>Ieadings th^t ;the-;S|uins in question they "were unlawfully, 
ànd against their will, and jin, spite of their protestsj and over their ob- 

1f 1.' See Ctïstôins Duties, vol. 18, Cent Dlg. § 233. 
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jections, compelled to pay, and did pay, in order to obtain possession 
of the said molasses and sugar," and tiiat they were not liable to duties 
because they were not "imported merchandise." The défendant 
daims; 

"(1) That sald sums of money were pald voluntarily by the plaintiffs to 
him as customs duties by law due and payable to the TJnited States upon 
said cargoes, without objectbg to sald payment as Illégal, and without any 
notice to the défendant not to pay over sald sums to the United States, and 
without any notice to the défendant o( an intention on their part to brlng 
suit to recover baclj said sums of money. (2) That the plaintiffs did not, 
within ten days after paying sald sums of money to the défendant, glve 
notice in writlng to the défendant setting forth clearly their objections to 
the payments, foUowing the customs administrative act of 1890 applying to 
goods imported from a foreign country. (3) That the défendant, as collecter, 
paid the said sums of money recelved from the plaintiffs upon the cargoes 
in question into the treasury of the United States before any notice was 
given him by the plaintiffs not to pay said sums to the United States." 

The plaintiffs, in their argument, are disposed to lay especial stress 
upon the proposition that, since the goods came into port while the 
customs administrative act was in force, but were not "imported mer- 
chandise" under that act, it was unnecessary for them to "file a written 
protest within ten days," since such protest could only be directed to- 
ward "rate," "amount," or classification. They say distinctly that the 
"court in the De Lima Case clearly infers that, if the coUector is ap- 
prised of the probable course of the ones from whom duties hâve been 
uiilawfuUy exacted, it is ail that is necessary." From the language 
ot Mr. Dewell himself I must find that the "probable course" of the 
{daintiffs, which the collector had a right to expect, was to trust the 
government to do what was right. The Foraker bill was imminent, 
and tbe plaintiffs expected to fare as others would, relying upon the 
merciful fairness of the government in the final outcome. To demand 
the money, and bring suit if it was not paid back, was evidently an 
afterthought, and that course was not determined upon and put into 
exécution until long after the moneys had in good faith and in regular 
course of business been paid over to the government by the collector. 

Upon the évidence presented to me in this case I must and do find 
as a fact that no protest whatever was made by the plaintiffs against 
the entry of the cargoes as imported merchandise. Mr. Dewell, the 
senior partner of the plaintiff firm, who was really in charge of the 
matter, was very straightforward, fair, and frank when upon the witness 
stand. What he says, when boiled down, amounts to this : Whether 
Ponce was a domestic port or not was at the time under serions 
agitation. Mr. Dewell was advised to protest, but as a good citizen 
and patriotic business man he was disinclined to commit any act which 
might in any quarter be construed as evincing a disposition to hamper 
or embarrass the government in its fiscal relations. Consequently he 
refused absolutely to protest, and at a later date was very much dis- 
turbed when he learned that during his absence his partner had filed a 
written protest upon the entry of a small cargo. I am extremely sorry 
that a firm actuated by such high and pure motives should now be 
compelled to suffer, but, taking the law to be as I view it, such seems 
to be the inévitable conclusion. I shall be much pleased when I learn 
that the government has rewarded their conduct as it deserves to be 
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réW^fS^fiîi'Tfijèi'ë îikving bëén 'ji®/ protest, éîther wntten or verbal, 
I''ïiïf^;iiBâBlé'|è,'âiscover B/ whàt, riiéthodjtiï reasoning the plaintiffs 
arrive àt'the-ïe^al conclusion whicH'theyso vigorously assert. It is 
too i^ain for discussion that the plaintiffs hâve every right hère which 
they wgijildlhàve had in the state tôûf t, but 'how could they hâve been 
suççessf^t ih^rç ? ïhey cite a iiuni|^r,9^^^ décisions to the 

point that •ottemayrecovermoneysffKaiiunder a mistake, either of law 
or façti in aaïf action of assumpsity bëcatasé the moneys do not equitably 
or in the lotùtjlipf conscièrice belon^^è; thfe pai'ty to whokn they were 
paid._ tJp'tO this point the arguinent*'is sôund, but right there the 
principles applicable to the law of agency step in. In this case the 
moneys were paidto one well known to be an agent, with certain 
definitél^iitiés to perfonn, of whicH çj^ities an important ône was an 
immédiate açcounting with and paynient to the principal. Since no 
objection or protest was made, the payment was clearly a voluntary 
one. To put the matter in détail and roore precisely: The duties 
were ypliKnt^riiy paid without protest, under a mutual mistake of law, 
to thé 'défendant, as a known agent of the United States, for the use 
of the tjhifed States, with the knowledge on the part of the plaintiffs 
that the,proç(ypds would be imrnediately paid into the United States 
tréàsury, àiid without any notice from the plaintiffs riot to pay them 
over, or oî aiû intention to sue to recover them. It is manifest that 
thèse cargq<^8 were èntered as imported merchandise for the payment 
of duties théreon as such in the usual way ànd in the brdinary course 
of business: that the duties were liquidated and paid in the regular 
way; and that the défendant, as collector, received the amount of the 
duties as public moneys of the United States in good faith, in the ordi- 
nary coursé bî business, and in like good faith paid the money as usual 
into the United States treasury. The De Lima Case, 182 U. S. i, 
21 Sup.,,0:. 743, 45 L. Ed. 1041, disposes of nearly every question in- 
volved. In fact, it would hâve settled the entire controversy in the 
plaintiffs' favor absolutely if a written protest had been filed, and quite 
possibly if an actual verbal protest had been made, setting forth in 
either case tliat the goods in question were not imported merchandise, 
forbidding the paying over of the moneys, and giving notice of an in- 
tentiOfi to recover by suit if necessary. It can make no différence 
whether the, plaintiffs hâve, by their conduct, become estopped from 
setting up that the goods are domestic,[Or whether they are unable 
to maintain their suit becausê they paid as they did to an agent, who 
disposed of the moneys in the regular course of business, before any 
notice not todo so had been given him. In the De Lima Case (page 
179, 182 U. S., and page 746, 21 Sup. Ct., 45 L. Ed. 1041) the court 
says: 

"It Is true that, to prevent the selzure of the sugars, the plaintiffs dld 
enter them as Imported merchandise, but any admission derlved from that 
faet Is explalned by their protest against the exaction of duties upon them 
as such. They waivèd nothing by taklng this course." 

In the entire discussion of Elliott v. Swartwout, 10 Pet. 137-154, 9 
L. Ed. 373, to be found in the De Lima Case on pages 177-180, 182 
U. S., and pages 745, 746, 21 Sup. Ct., 45 L. Ed. 1041, the suprême 
court seems to assume that the objection, protest, and notice in the 
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Elliott V. Swartwout Case are necessary conditions précèdent to a com- 
mon-law recovery, and the conclusion appears to be inévitable that 
vvithout such action no recovery could hâve been had in either case. 
I am quite familiar with the reasoning of the court in the Fassett Case, 
142 U. S. 486, 487, 12 Sup. Ct. 295, 35 L. Ed. 1087, and also with the 
manner in which that reasoning was treated in the De Lima Case. 

After a careful survey of the entire field of précédents, and after a 
deliberate weighing of the principles which ought to control this con- 
troversy, I am at last forced to the conclusion that the contest hinges 
upon whether or not the payment was a voluntary one, and made with- 
out even a hint to the collecter that an attempt would be made to re- 
cover by force what was freely paid. 

Let judgment be entered for the défendant to recover his costs. 



In re BULLOCK et al. 

(District Court, E. D. North Oarolina. June 18, 1902.) 

1. Baîjkkuptcy— Préférences— Payment op Notes to Indorsee. 

Where a debtor closed hls commercial account with a créditer 'by 
giving negotiable notes, which the créditer sold and indorsed to a banls, 
the payment of some of such notes to the indorsee by the debtor while 
Insolvent, and wlthin four months prior to his bankruptcy, is not a 
preferential payment to the payée, which he must surrender before 
provlng a debt against the estate in bankruptcy, although such debt 
includes another note of the same séries, which the créditer was com- 
pelled to take up from the bank on his Indorsement, on default by the 
maker. 

In Bankruptcy. On question certified from référée. 

F. A. Daniels, for claimant. 

F. A. Woodard, for trustée and creditors. 

PURNELL, District Judge. Bullock Bros. & Boykîn were ad- 
judicated bankrupts on their own pétition on October 28, 1901, and a 
debt of $1,956.13 appears as due the Baltimore Bargain House, unse- 
cured. From the certified record of the référée, it appears a dividend 
of $334.91 was declared on this claim April 21, 1962. The trustée and 
creditors claim said dividend should not be paid, because said Balti- 
more Bargain House had received payments on their claim within 
four months, and, as said Baltimore Bargain House had refused to 
comply with the demand of the trustée to refund such payments, the 
dividend should be retumed to the assets of the estate. After due no- 
tice to file further évidence, the creditor, the Baltimore Bargain House, 
filed two affidavits, which the référée ruled as insufïîcient, and the 
dividend on this creditor's claim should be returned to the assets of the 
estate. Thereupon said creditor asked the record to be dertifîed to 
the judge for review. 

The Tacts appear to be that Bullock Bros. & Boykin, on April 25, 
1901, were indebted to the Baltimore Bargain House for goods pur- 
chased, aggregating about $480, for which they executed three several 
notes. One of thèse notes, due five months after date (April 25, 1901), 
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for $i6o, Wàs filed as a part of the schedule, claimed and as îndorsed 
by the Baltimore Bar gain House, Jacob Epstein, per Nathan Epstein. 
There are several rtibber staiîlp indorsements on this note, showing it 
passed through the Howard National Bank of Baltimore, William H. 
Roibèrts, cashier, the Bank of Commerce, Norfolk, the City National 
Bank, Qreensboro, N. C, and, returned September 28, 1901. After 
the iexedvtion of thèse notes, the Baltimore Bargain House sold to 
the barikrupt bills of merchandise, amoùnting to $1,540.47. Two 
checks Of Bullock Bros. & Boykin are filed as exhibits with the affi- 
davitSj,— b'ne July 29, 1901, No! 9, for $163.48, the other August 28, 
1901,'No. 36, for $163.28,— by which it is said the two notes not now 
filed were paid. The proof filed as to this daim is, first, the aifidavit 
of WÂliam H. Roberts, Jr., who makes affidavit that he is cashier of 
the Howard National Bank of Baltimore, Md., and that on the içth 
day of June, 1901, he purchased from Jacob Epstein, trading as Balti- 
more Bargain House, the following promissory notes, for the sums as 
follows, and obtained thereby ail right, title, and interest in and to the 
said promissory notes aforesaid, viz. : note dated April 25, 1901, for 
$162.48, threç months; note dated April 25, igoi, for $163.28, four 
months ; and the affidavit of Jacob Epstein of May i, 1901, in which 
he -makes oath that he trades in Baltimore city under the style of 
the Baltimore Bargain House, and sold goods, "as per proven ac- 
çounts," to the bankrupt firm of Bullock Bros. & Boykin, and that he 
ha» received no money from said Bullock Bros. & Boykin on account 
of his claim aS proven therein; and the alleged payments of July 29th 
artd August 28th of $162.48 and $163.28, respectively, were not made to 
him, and no one in his behalf, but prior thereto, on the 20th day of 
June, 1901, that he,sold to the Howard National Bank, for the sum of 
$323.84, ail his right, title, and interest in and to certain promissory 
notes drawn by Bullock Bros. & Boykin to the Baltimore Bargain 
House, dated, respectively, April 25, 1901, and payable three and four 
months after date, respectively, for the amounts above mentioned, and 
that he has no knowledge whether or not said notes hâve been paid. 
this is ail the proof. 

Counsel in their argument read from an account book, said to be the 
ledger of Bullock Bros. & Boykin, which it was claimed showed that 
the payment of the two nettes referred to above was chârged to the 
account of the Baltimore Bargaîh House, but this does not amount to 
évidence, since it is in no way supported by oath, and cannot be bind- 
jng upon any one except the b|ai^krupts themselves. It does not there- 
fore demand serious considération. The purpose of closing an account, 
in a commercial transaction, 6y giving ^ note or notes therefor, is to 
put it in the shape of a negqtijable papér, which can be used by the 
creditor. It is his property, and he can dispose of it by sale or assign- 
ment. Where he simply assigps it, heis nO' longer a creditor, but is 
secùrity for the original obliger to thé assignée. By thèse transac- 
tions tlie form pf the debt is entirely changed. The original creditor 
beCQÛîes a surety for his debtor, and is ho longer a creditor. This is 
whàt may be called hornbôok law. The account was closed and the 
notes executed therefor six montljs prior to the adjudication. The 
notes if the affidavits àr'é' to be believed, — and there is no évidence 
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to the contrary except bare assertion, — were sold and assigned 
four months and nine days before the adjudication. Neither within 
the four months prescribed by the bankrupt law. The payments were 
made within the four months, but the payments were to the new 
créditer, the assignée, not to the Baltimore Bargain House, the origi- 
nal creditor. True, the third note appears to hâve been assigned, re- 
turned unpaid, and taken up by the indorser, the Baltimore Bargain 
House, and from thèse indorsements it might be said this note was 
deposited for collection only, but this inference — for ît is not évidence 
— is aliunde the other two notes, to which afïîdavits apply. The in- 
dorsement is in blank, and such indorsements are for ail purposes, 
and it may be said this note was aiso sold ; but the indorser, having 
become surety, had a perfect right to pay the note when it was not paid 
by the principal. In fact he was Uable on the note as surety, and could, 
under the circumstances, hâve been made to pay it. 

The décision of the suprême court in Pirie v. Trust Co., 182 U. S. 
438, 21 Sup. Ct. 906, 45 L. Ed. 1171, has no application to the case at 
bar. In that case the original creditor stiU held the daim, to whom 
within four months prior to the adjudication the payments were made, 
and the bankrupt was hopelessly insolvent. In the case at bar there 
is no évidence of insolvency at the time the notes were given and as- 
signed, nor at the time the payments were made, and the payments were 
not made to the original creditor. The Howard National Bank is not 
ofifering tO prove a claim, but seems to hâve been paid. This may ail 
be a shrewd commercial trick, as argued by counsel, but the court has 
no évidence that such is the case, and must décide upon évidence, not 
upon suggestion or intimation. The paper was negotiable, — three in- 
dependent notes. They were sold and assigned. This constitutes a 
legitimate commercial transaction. The référée is therefore reversed 
in holding that the payment of the two notes to the Howard National 
Bank, to which the same had been assigned, was a préférence to the 
Baltimore Bargain House. As to the third note, the one now claimed, 
and filed with the other claims of the Baltimore Bargain House, it is 
now the property of the Baltimore Bargain House, and is not afïected 
by any transactions touching other notes, and will share in the distri- 
bution of the assets of the estate as first allowed by the référée. 

The objections of the trustée and creditors are overruled. 



LOUISVIIXB & N. R. CO. et al. v. WRIGHT, Comptroller General, et al. 

(CJircuit Court, N. D. Georgla. April 7. 1902.) 

No. 1,133. 

1. Taxation— AuTHORiTT to Collect Double Taxes— Legisi^ativk Intent. 
A purpose to impose double taxation upon property Is not to be pre- 
sumed, but to sustain a tax which would hâve that effect the législative 
intent must be clear and unmistakable. 
Si Same— Shabbs dp Stock in Cokporationb — Law of Geobgia. 

Under the constitution and statutes of Georgia, shares of stock owaed 
by cltizens of the state in, railroad companies, elther domestlc or far- 
eign, which pay taxes upon their property, are uot taxable; nor can 
authority to collect a tax upon such shares be inferred merely from a 
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provision in an act levying taxes for a certain year requiring taxpayera 
'te make retum of sachJshasea owned by them and their value. 

ft Same— Illégal Tâx— Remède' Bt Injdnctigk, 

1 Under the law of Gteorgla, wliere tlie collection of a tax Is attempted 
without légal authorlty, injùnction iç the proper remedy, and such rem- 
edy may be enforced by a fédéral court when the requisite Jurisdictlonal 
facts exlst 

In Equity; Suit for injùnction. On final hearing. 

Joseph B. & Bryan Cuttiming and King & Spalding, for complain- 

arits., ;'":•■" ■ ,■ '■.'■■■',■■, 
Boykin Wright and J. M. Terr^ll, Atty. Gen. of Ga., for défendant. 

• NEWMAN, District Judge. This is à' bill filed by the complainants 
agaihst 'William A. Wright, comptroUer gênerai, to Cnjoin the latter 
froni èollecting from the Georjgîa Railroad & Banking Company state 
taxes on certain shares 6f 'stock tn the Western Railway of Alabama, 
complainaints being the lèssees oî the Georgia Railroad, and liable 
under thë terms of the lea'sè for taxes asçessed against it. The follow- 
ing stipulation has been ént€red into by the parties in writing and filed 
with thë record in the case : 

"In Qrder to obviate the maklng o£ proof in the foregoing case It is agreed 
bêtweeii the parties as foUoWs: 

"(1) l'hat the citlzenship and résidence of thé several parties plaintlfC and 
défendant are as stated in sald bill of compilaint, and that the amount in 
controversy therein involved exceeiâs the sum of two thousand dollars, ex- 
clusive of ir^tei'est and qçsts, , 

"(2) It îa agteed that thé' 0eoj-lglà Eallroad & Banking Oompany dld on the 
7th day of May, 1881, entèi^ intoa certain ihdenture of lease wlth William 
M. Wadley and asslgnsy and' that; a copjr of sald leasé, hereto attached and 
markedi'llxblblt Aj'shall be taken as a true cppy thereO'f, and shall be used 
and admlitted, in évidence In lieu of the original. 

"(3) Itis Inttheir agreed that i^ubsequently, on Febmary 2, 1898, by dif- 
férent aSsignments, the Liôùlsville & Nashville Railroad Oompany became the 
sole assign of sald lease, and tiie iessee of sald leased property and Interests 
descrlbéft thepeln, in lieu of the sald Wiadiey, and was accepted by the 
Georgia R^froad & Banking:. Company as such sole lessçe, and that it, after 
being, so àçcèpted, deposlted, one million dollars of securlties acceptable to 
the GeoJglâ Railroad & Ba'nfcln^ Company, to secure the fàithful performance 
of sald lelàée according to the covenant made In sald lease in respect to the 
making of : such deposlt. ^ 

"(4) It l9 further agreed that on or about the —day of , 1899, 

the Atlantic Coast Llne Railroad Company âcqùired from the LouisvlUe & 
Nashville Eallroad Company, by assignment, a one-half interest in the said 
lease, and was accepted by the Gftorgia Railroad «& Banking Company as a 
co-lessee with said LouisvlUe & Nashville Eallroad Oompany, and that the 
sald LoulSvîMe & NashvlHe Ràfteoad Company and the Atlantic Ooast Llne 
Railroad Company are now the co-lessees of sald lease, and hold the same 
as fuUy and to âll Intents and pur^oses as the sald William M. Wadley dld. 

"(5) It is agreed that the Western Eallroad of Alabama is a railroad ex- 
tending from the clty of Selma via the clty of Montgomery, In the state of 
Alabama, tb|jtiedfty pf Wést Point, In tiie, state of Georgia, and that ail 
of sald rail^(|ç(d except on!^,f!Ô'uîfth of a mile in length liés in the state of 
Alabama; that the portion' oï said rôad lylngln the state of Georgia was 
built in thls state by vlrtue of an" aét of the gênerai assembly of the state 
of Georgia pas^èd on the 26th day ôf Dcçember, 1837, Ineorporatlng the 
stoCkholdètSoi;^:hé Montgomery Railroad Cbmpàny, Under the name and style 
of the Montgomery & West Point Eâiliroad' Company, withln the corporate 
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Utnits bit the town of West Point; that this corporation SubSequently became 
the Western Bàilroad Company of Alabama, and as snch owned sald rall- 
road, Including thè part tliereof so bullt under sald act of 1837, In the clty 
of West Point, Georgia. It Is agi-eed that said act is a public law of the 
state of Georgia, and as such to be taken Judiclal notice of by the courts, 
and may be referred to as though hereln set ont, and is to be found in the 
published acts of 1837, pages 201, 202. 

"(6) It Is further agreed that ail of the property of the Western Rallroad 
Oompany of Alabama, including the said portion lying In the state of 
Georgia, was during the year 1875 ofCered for sale under a foreclosure of 
mortgage existing thereon, and was sold at judicial sale, and' that the sald 
property was purchased by the Georgia Eailroad & Banking Oompany and 
the Central Rallroad & Banking Company of Georgia, two rallroad com- 
panies of the state of Georgia, under and by virtue of an act of the gênerai 
assembly of the state of Georgia enacted on the 27th day of February, 1875, 
and entitled 'An act to authorize and provide for the purchase of the West- 
ern Rallroad of Alabama, Its property and franchises, by the Georgia Rall- 
road & Banking Company and the Central Rallroad & Banking Company of 
Georgia, or elther of them, and to authorize sald companles to issue bonds 
In certain cases and to authorize Connecting Unes to ald In said purchase and 
issue bonds therefor, and for other purposes,* whlch said act is published In 
the Acts of the General Assembly of 1875, pp. 235, 236, and it is agreed It is 
a public law, and may be referred to as though hereln f ully set ont. 

"(7) It is further agreed that sald two last-named rallroad companles held 
said Western Rallroad of Alabama wlthout incorporating the same, and op- 
erated the same as tenants lu eommon, nntil after the making of the sald 

lease hereto exhibited to William M. Wadley; that on the day of 

— — , 188—, a charter was applied for under the gênerai laws of the state 

of Alabama, and a certlflcate of such charter was issued by the secretary 
of state for the state of Alabama, in conformlty with such laws, Incorporat- 
ing the Western Railway of Alabama, and that to that corporation so In- 
corporated the sald Georgia Rallroad & Banking Company and the Central 
Rallroad & Banking Oompany of Georgia conveyed the Western Rallroad of 
Alabama, extending from Selma, Alabama, via Montgomery, to a connec- 
tion Tvith the Atlanta & West Point Rallroad, in the clty of West Point, 
Georgia, and that they received from said new corporation its entire capital 
stock, to wlt, 15,000 shares, of one hundred dollars each, to the Georgia Rall- 
road & Banking Oompany, and 15,000 llke shares to the Central Rallroad & 
Banking Company of Georgia, or a total capital stock of three million dol- 
lars, or 30,000 shares of one hundred dollars each; that said rallroad Com- 
pany so incorporated Is a corporation of the state of Alabama, and owns no 
property in the state of Georgia except the small portion of rallroad hereln- 
before set out, which is located In the county of Troup. 

"(8) It is further agreed that the 15,000 shares of stock were Issued to, and 
stand in the name of , the Georgia Railroad & Banking Company, but that an 
irrévocable power of attomèy or proxy to vote the same has at ail times 
been issued and existed under said lease In favor of the lessees or assigns, 
or such person as they might designate to vote said shares. 

"(9) It is agreed that the blank annually fumlshed by the comptroller 
gênerai to the Georgia Rallroad & Banking Company to use in making its 
tax returns contained, amongst others, the foUowing questions, to wlt, 
'Number stocks and bonds owned by the company,' and 'Value of ail prop- 
erty not enumerated, and value of tools.' That in no other way than in 
furnishing thèse blanks did the comptroller gênerai make any demand for 
taxes upon said shares of stock until about the 25th day of May, 1901, when 
he specifically demanded of the Georgia Railroad & Banking Oompany that 
it pay taxes on said shares of stock for the year 1900 to the state of Georgia, 
which said taxes so demanded amount to between $7,000 and $8,000. A copy 
of said blank Is attached. 

"(10) It is further agreed that It Is provlded by the terms of said lease 
that whatever taxes are coUectible from sald stock during the entire term 
of said lease Exhibit A are payable by the lessees thereunder, or, if the 
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same are lawfuUjç collecte^, from ^a.^d Georgla. Railroad & Bazi^lQg Com- 
pawj^, thiat sald iiBS?epi^ flte' i,kblè t» telmbwsç the same tp. sàjà Georgia 
Bàllroà*^ & Banklû^.ÇMifflîiir wlthout' In .aày way dlniliilis^hlng Ûie tentai 
wbich is pa^fable bï sal^lésBees under sal(J Jeasé. 

''(Jl) Jt is furth^ âgre^ed,,'oiat stoclsholdefs in the Atlanta & West Point 
tlàllrijàd Oompany, thç! G^orgia Eallroad & 'panliing Cotnpany, the Aùgustà 
& 'Sàvànnah' Railroad Cohipany, and of àÇ corporations which pay taxes 
ijppn th^eir. Pïoperty tOk,the,^tate of Georgla, do not return their shares of 
8t6<;Ei,f(>r 'tfixation. '.^ .''■ „•.:;' , ";' , '' ■ ' 

"(l^Ktfc is further àgy^ed that the Code.of Alabama shall be admltted 

wii|iburSç(6of.f':- ,,," ;!:;: , 

TChëjfoi^egoing stàteinent of tacts, signed by counëel îôr the respec- 
tive parties, sufficiently shows ail the facts pertinent to the question 
involved hefCi which iswhether shares of stock in the Western Railway 
of Àlalj^nïâ, an Alabama corporation, held by the Geofgia Railroad & 
Baîikîjjig iCompany, a Çepfgia qorporation, are taxable as property of 
thelattcfby the State ofCreorgia. t 

Oiie âdditibnal fact mây bé mentioned. It is alleged in the bill, and 
not'dë^{e4 in the aiiswër,,Qr negatiyçd in àny way in the agreed state- 
meht oif fectSj'that the "Western Railvyay of Alabama has pkid ail state 
and county taxes requÎTed of if in the state of Alabama. 

It may be conceded, first, as a gênerai proposition, that a state has 
the piSwer, there beîng ho constitntional inhibition, to treat shares in 
a ç9i;pjôr(p,tion as distinct jand sèparate property in the hatids of the 
holders, should it desîre.tO; do so for pyrposes of taxation. This is 
supportée by abùndant attthority, and is not questioned, as I under- 
stand, by cdunsel for thé complaîttants in this case.' Cook, Stock, 
Stôckh. & Çorp, Law, § 5631, Tennessee v. Whitworth, 117 U. S. 129, 
6 Sup. Ct. Ô45, 29 L. Ed., 830. 

Conceding this to be trae, however, the real contention of counsel 
for complainants hèfè is that the state of Georgia has not adopted this 
policy, a,iid that the action pf , the coraptf oUer gênerai in attempting to 
tax thèse shares is without authority pfilâw. 

In endeavoring to ascertain what the law of Georgia is on this sub- 
ject it may be remarked, fîrst, that theî^e is no express législation con- 
tainëd in the body of statute laws of this state,, either in the Code ôr 
subséquent to its adoption, which authofizes the collection of this tax. 
Référence will be made hereafter to what is contaiqed in the tax act 
adopted by the législature of Georgia in 1898, levying taxes for the 
yèars 1899 aritf 1900, Under which act thé authority to collect the taxes 
ipi question hère is clain^ed. 

It being true that thereis' no such express législation, it will be im- 
portant to ascertain what the rule or policy of the state otherwise has 
beeh, and this seems to bé çtated in a décision by the suprême court of 
the state in the casé of Wright v. Railroad Co^, 64 Ga. 783. In the 
opinion in that case by Jackson, J., it is said, with référence to an effort 
of the state to tax the Southwestern Railroad Company, that: 

"Stock in the company's own road, held by itselt, 6r In other roads In this 
stàte whose charters limlt or exempt taxation thereon, and whose income is 
taxed, is not liable, and stock held by the company in railroads wlthout the 
limita of this state is not taxable hère. Stock in a railroad is really but so 
many shares of its property, and that proïlerty is real estate, for the most 
part at lèast, and taxable by the state llï which the road is located." 
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What the court meant to say in the foregoing paragraph îs empha- 

sîzed by the immèdiately succeeding language, as foUows : 

"But bonds, notes, and ail other mère évidences of debt foUow the situs 
of fhe créditer, no matter Wliere the debtor lives." 

It is said that what has been quoted is a mère dictum, and should not 
be regarded as aixthority. There does pot appear to be good reason 
for this claim. The question must hâve been directly involved, or there 
would hâve been no reason whatever for the court to express any 
opinion on the subject. There musthaye been an effort on the part 
of the comptroUér gênerai to tax, as a part of the.property of the 
Southwestern Raiiroad Company, shares held by it in raiiroads without 
the limits of the state, in order to hâve justified any référence to the 
matter. ,', 

It is said, also, that this was a décision on an appeal from the grant 
of an injunction pendentè lite, and waS not a final décision in the case. 
In the concluding paragraph of the opinion this is said : 

"The judgment grantlng the wrît of Irijunctlon ûntil the hearing is there- 
fore aflBrmed, apd it is ordered that on the hearing the case be tried on its 
merits, ànd that such issues be made as shall bring out the whole trutb on 
the facts, and tlie law as indicated abpve be applied to those facts, subject 
to be modlfied by the chancellor as facts other than those in this record 
aaay requlre." 

It is évident from this that the suprême court was stating the law of 
the case, and that the duty of the court below was to apply that law as 
thus announced to the facts, which facts, it is indicated, might be sub- 
ject to modification. No suggestion was made that there might be 
any change in the law as stated by the court. 

It is claimed, however, that the décision above referred to was made 
under the constitution of 1868, and that according to the décision of 
the suprême court of the state in Association v. Stewart, 109 Ga. 80, 
35 S. E. 73, a distinction is drawn in the rule as to taxation under the 
constitution of 1868 and that under the constitution of 1877. The 
first two headnotes of that case are as follows : 

"(1) The constitution of 1868 provided that 'taxation on property shall be 
ad valorem, only, and uniform on ail species of property taxed.' As long 
as that constitution was in force the gênerai assembly had power to exempt 
ohe species of . property and tax another, and this exemption could be 
either express, or resuit from a failnre to provide that a given species of 
property should be taxed. 

"(2) The constitution of 1877 provides that 'ail taxation shall be uniform 
upon the same class of subjects, and ad valorem on ail property subject 
to be taxed wlthln the territorial limits of the authorlty levying the tax, 
and shall be levied and colleeted under gênerai laws.' Under this constitu- 
tion the gênerai assembly caunot lawfully either expressly exempt from 
taxation, or accomplish this resuJt by a f ailure to tax any property except 
that whieh in the constitution Itself the gênerai assembly is expressly au- 
thorized to exempt." 

What is thus stated in the headnotes, and more elaborately in the 
opinion, is beside the exact question involved hère, which is whether 
the staté, for purposes of taxation, treats the shares in a raiiroad cor- 
poration as property distinct and separate from that of the corporation 
which it represents. Unquestionably the eflfect of the décision' of the 
suprême court of the state in Wright v. Raiiroad Co., supra, is that the 
116 F.— 43 
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skWaoë&nftt'sii, regard spj^rçs oji stocls in, ràiilfoad corporations lo- 
catied Tyithoiittnè state. It Holdsthàt "stock iii a railroad is really 
but 'sô' tnïïhy itfà'ries bï its^property, and tbkt propérty is real estate, 
for the most part at least,' and taxable by the state in which the road isi 
locatédi''' '■ >■-■'■ ,^ • -^ ^■•-•'■'î 'i ■: ■ .'::,. 

NéitHêrdo I uiidèrstànd the fôurteénth headiiotè to the opinion in 
Assôciâtiôrt ■«^?Stewart to bé important or in any way controUing in 
this 6«sëi; If js as foliota:' ■ 

"The geiieral Usfeéiiibiy hâs §iivf er to lêvjr à tax upon the shares of stock 
of kn inCèî'i»ttirhtèd comptiny tiis the property of the éharcholders, and also 
a tax npon the property of th» icOTporatlon." 

Thè pôwéf, As lias been staîed, mây bé conceded; the question is 
whethertbç stete has exercised it. Thç foUowing language from the 
opinion wmtbrow soni^ lii^ht, wpqn whàt, in this' respect, vy.as really 
detefniihe?a:' '.■'•■, ''^l''. [.'[', '.'':''.' 

"PQSslbly ,lt may ,be çqmpetent to provide agalnst taxing the shares of 
etçék •W'h^ié^ Mtltflè' ptoperti^ -ii^Wch glves them value bas. been taxed. I 
do t|0t décide as'to yiië,,,l:^'^6it'uéfi It Is ndt before me dlrecUy. But In thls 
cà'se thfe aiïtPtP vides, ln'teipJîé,,.piot for relieving shareholders agalnst what 
mlght beclàlméd^tobedonDie taxation, If the company had pàid on every- 
thlng conferntig vâme on thè'shares, but, on the contrary, It provides for 
the Company to pay only on the market value, not of Its property, but of 
Shares belonglng to certafi:^,of Itf sjockholdera on whlch no 1o?ibis hâve been 
made. It îW ,exa.ctly a reverse prôceedl^g. , Suppose It be true that If ail 
the property whlch glves sHâres bf sto'ek a. vàluatlon has been pald upon, It 
l8 équivalent to paying od thé shares, aiid the owners need not pay agaln, 
at, at least,: that the législature may provlfle that they need not pay agaln; 
the provision of thls act Is l^hial; if the company wIU pay oh the market 
value of the shares of some of Its stockholders it need not, pay on any of 
Its property." ' ; 

, .> Thef e is npthing whatever in this décision to the effect that the state 
trèats shares of stock in corporations as separate and distinct from 
that of the corporations for puiposés of taxation when the corporation 
itself is taxed on the propertyiwhich the shares representi 
- It is claimed, Jipwever, that the act of the législature of Georgia levy- 
ing taxes for aie years 1899'and i$oo (Acts 1898, p. 21) by its pro- 
visions authbriieS and requires the collection of the taxes on the shares 
î^ questidïi, In. the sixteéhth section pf this tax act (page 34) it 
is" provided that: 

"In addltléfa to the queWtïris ûow propoùijdéd to taxpayers by the tax re- 
eelvers quéstl(*lis shall bG ïr^fcl^d by the eomptroller gênerai to reach ail 
propéi-ty upoo %hlch a taî is Ibposed by thls act, and especlally the foUow- 
Itig questIoÉa."' 

Certain of thèse questions are as foUows: 

"(30) How rbâny shares of stock did you own on the day fixed for the re- 
tum of property for taxation Issued by corporations loeated wlthout the state? 

"(31) What: wâs; the gross nominal value thereof? 

/K32) What -was the f^ir mar]i;çt:. vf^l^e thereof? 

"(33) How'many shares of stock, dld you own, on the day fixed for the 
rèturn of property for taxation, issued- by corporations wlthm the state, the 
capital stock of whlch ôr the property of whlch Is not returned by sueh cor- 
poration for taxation? î , 

"(34) What was the grosS|P6r,|Valùç tbereof? 

"(35) What was the tair market value thereof?" 
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Are thèse questions, in effect, such an express législative enactment 
as directs a taie levy on shares of the character in question? There 
should be a reasonably clear expression of législative intent. Indeed, 
if this is to be constfued as double taxation, the législative intent 
should be unmistakable. In Tennessee v. Whitworth, 117 U. S. 129, 
6 Sup. Ct. 645, 29 L. Ed. 830, in the opinion by Mr. Chief Justice 
Waite, it is said : • 

"In corporations four éléments of taxable value are sometimes found: (1) 
franchises; (2) <!apital stock In the hands of the corporation; (3) corporate 
property; and (4) shares of the capital stock in the hands of the individual 
stockholders. Each of thèse is, undcr some circumstances, an appropriate 
subject of taxation; and it is no doubt within the power of a state, when 
not restrained by constitutional limitations, to assess taxes upon them in a 
way to subject the corporation or the stockholders to double taxation. 
Double taxation is, however, never to bè presumed. Justice requires that 
the burdens of govemment shall, as far as is practicable, be laid equally on 
ail, and, if property is taxed once In orie way, it would ordlnarily be wrong 
to tax it again in another way, when the burden of both taxes falls on the 
same person. Sometimes tax laws hâve that efifect, but if they do It is 
because the législature has unmistakably so enacted. Ail presumptions are 
against such an imposition,' 

See, also, Desty, Tax'n, p. 199, § 39; Cooley, Tax'n, p. 165. 

But whether this be strictly double taxation or not, as it is levied by 
différent states, still there should certainly be a clear législative ex- 
pression that railroad shares are property for taxation in Georgia, 
in view of the distinct utterance by the suprême court to the contrary 
in Wright v. Railroad Co., supra. 

It is admitted by the comptroller gênerai in the agreed statement of 
facts in this case that "stockholders in the Atlanta & West Point Rail- 
road Company, the Georgia Railroad & Banking Company, the Au- 
gusta & Savannah Railroad Company, and ail corporations which pay 
taxes upon their property to the state of Georgia do not return their 
shares of stock for taxation." Shares of stock owned by citizens of 
Georgia, in railroads within the state of Georgia, can certainly with 
as much justice be classed as separate and distinct property in the 
hands of the holders of such shares as can the shares in railroad cor- 
porations without the state of Georgia. It would seem that if the doc- 
trine in the case of Association v. Stewart, supra, is to be applied as 
contended for, that it would necessarily embrace shares in domestic 
corporations as well as shares in foreign corporations. If both are 
property, then, under the construction of the constitution of 1877 
announced in that case, both are subject to taxation, neither being 
expressly exempted by the constitution ; and yet it is conceded by 
counsel for the comptroller gênerai that the state has not attempted to 
tax shares in domestic corporations, and that it would be wrong for it 
to do so. 

Under the Georgia law, where the tax is sought to be collected with- 
out légal authority, an injunction is the proper remedy. Wright v. 
Railroad Co., 64 Ga. 783-801 ; Railroad Co. v. Morton, 71 Ga. 24-30; 
Wright v. Banking Co., 85 Ga. 649, 650, 11 S. E. 1031 ; Sheibley v. 
City of Rome, 107 Ga. 384, 33 S. E. 398. The same relief may be 
granted in the United States court as in a state court if the citizenship 
is proper. 
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A part bf tKe agfeed statement of facts in this case is as follows : 

"11^^ furjlSier agreed that It Is provided by the tefma of sald lease that 
whatétér taxés are coUectlble (riom sald stock durlng the entlre term of 
sald lease fiXhlblt.A are payable by the lessëes thereunder, or, If tbe same 
are lawfuUy coUected (rom said Georgla Kailroad & Banking Oompany, that 
said lessees. are liable to reimburse the same!to sald Georgla Kailroad & 
Banking Company without In any way dlmlnlshlng the rental whieh Is pay- 
able by sald lessees under said lease." 

Under the facts stated a case is made for équitable relief, and com- 
plainants are efltitled to a decree as prayed. 



SQLOMONS V. AMBRÏOAN BUILDING & LOAN ASS'N. 

(Circuit Court, N.D. Georgla. Mareb 6, 1902.) 

No. 1,111. 

1. Interbst— Debts of InsolV-en* Corporatiok— Bffect of Recbivebship. 

Where a court of equlty bas taken possession of the property of an 
insolvent corporation for dlstrlbutioij, a créditer is not entitled to In- 
terest On- hls xîla^m after the apîiolntmeht ^f the recelver, although he is 
given priOrlty by reason vt hls havlng à lien on property of the cor- 
poration; when there hasi.been no attempt to enforce such lien, but 
the claim is paid from thé geaeral ^ijnds in the hands of the recelver. 

2. BUILDIUG AND LqAN ASSOOIATIOflB— PkBFEBBNCES IN iNSOLVBNCT— WlTH- 

DRAWING MeMBBES 

Shareholders in a building and loam association to whom certiflcates 
of Indebtedness were Issùed on thelr wîthdrawal, for the value of their 
„stock, Ceased to be shareholders and became creditors, and, on a sub- 
séquent winding up of the associa}:ion in insolvency, they are entitled to 
payment before distribution Is m^de to shareholders, In the absence of 
any évidence of fraud' in the trianisacitlon. 
8. Same— HoLDÈBs'oF FuLt-PAiD StI'Ock. 

Holders Gif so-called fuli«paid Stock issued by a building and loan 
assoclattons In accordanc0;rwlth its by-lawg, dlfCerlng from ordlnary stock 
Qnly.ln that It Is paid florin advance, ^nd is to recedve a fixed dividend 
Instead of Shartng prb ;rata in thé profits of the association, are share- 
holders,' and- not credltbïsi and on the winding up of the association In 
Insolvenfcy'are not entitled to préférence over the holders of installment 
stock. 

In Equity. Oh exceptipris to master's report. , 

H. À, Alejçander and Ç. J. Haden, for plaintifï. 

Ciyde h. iprooks, for défendant. 

Westmoreland Bros., for receiver. 

Tompkins & Alstpn, J. H. Porter, and J. L. Travis, for interveners. 

NEWMAN, District Judge. This case is now before the cOurt 
onexceptiong; to the report of the spécial master, to whom it was 
referred mainîy for the purposfc of ascertaining the relative priorities 
of the claimants against the fund itt ihe hands: of the recelver. The 
finding of the spécial piaster that the.ijBank of Commerce, formerly 
the Batés-Farley SaviSgs Bank, is entitled to priority over other 
claiman.ts to the f.und, e?çcept as agaiqst the cost of administration, 

H 2. See Building and Loan Associations, vol. 8, Cent. Dig. § 88. 
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is correct. I am not satisfied, however, that this daim should bear 
interest since the appointment of the receiver. There is some ground 
for the contention that interest should run since the appointment of 
the receiver. The main reason for such allowance would be the fact 
that they hâve a lien on real estate. They are not subjecting this real 
estate, however, to their debt, but are being paid, by the spécial 
master's report, out of the gênerai fund in the hands of the receiver. 
In Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663, 
it is said that : 

"As a gênerai ruie, after property of an insolvent passes into the hands 
of a receiver or of an assignée in insolvency, interest Is not allowed on daims 
against the funds. The delay in distribution is the act of the law; it Is a 
necessary incident to the settlement of the estate," — citing Williams v, Banlc, 
4 Mete. (Mass.) 323; Thomas v. Mlnot, 10 Gray, 263. 

In Bowman v. Wilson (C. C.) 12 Fed. 864, Circuit Judge McCrary 

says: 

"Interest is allowed upon the ground that the debtor Is in default and 
has the use of claimant's money. It is never allowed where, by the order 
of a court of compétent jurisdiction, or by the interposition of the law, or 
the act of the créditer, payment of a debt has been prevented. During the 
continuance of such prévention the interest does not run. If a fund is lu 
the custody of the law, — in the possession of a court, — and cannot be paid 
out without the order of such court, it does not ordinarily bear interest. I 
Ijuow of no principle of law or equity upon which the interest claimed ean 
be allowed at the expense of the gênerai unsecured creditors, who are cer- 
tainly in no wise responsible for the delay in making the final order of 
distribution." — elting 1 Am. Lead. Cas. (3d Ed.) 516 et seq. 

The cases of Trust Co. v. Condon, 14 C. C. A. 314, 67 Fed. 84, 
Central Trust Co. v. Richmond, N., I. & B. R. Co., 15 C. C. A. 273, 
68 Fed. 90, 41 L. R. A. 458, and Jourolmon v. Ewing, 29 C. C. A. 41 , 
85 Fed. 103, would draw a distinction between claims of creditors with 
and without liens, in favor of lien creditors, which might be applicable 
hère if the bank was attempting to enforce its lien. While the spécial 
master does find that the Bank of Commerce is entitled to a spécial 
lien on the property described in the loan deed which was given to 
secure the loan, he recommends that they be paid out of the gênerai 
fund in the hands of the receiver. 

Taking the entire facts of the case together, I do not believe this 
claim should draw interest after the appointment of the receiver and 
the séquestration of the assets of the association. 

The next question is as to the rights of the holders of script de- 
termined under the Lowry intervention. The holders of this script 
had given notice of a désire to withdraw from the association, and the 
script was issued for the withdrawal value of their stock. The rela- 
tion of the scriptholders to the association as stockholders was term- 
inated, and the relation of creditor created, when the script was issued. 
This being the condition when the afifairs of the association came to be 
administered in court by the appointment of a receiver, the rights of 
thèse scriptholding creditors could only be defeated by showing fraud 
in the transaction, or an intent and effort to give them a préférence 
over other stockholders. Nothing of that kind is shown ir this case. 
It seems to hâve been an ordinary business transaction in which the 
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withdrawîng stockholders (the association having nô casK on hand) 
Wêre given the right to take seript, or to take at a fair valuation real 
estatè'ofthè association for their claims. Thèse sctiptholders elected 
to take thé< script of the association, and took their ch^ices. There 
is nothing whatever in the évidence which would justify the court in 
annulliîig the settlement and restoring their relation of stockholders in 
the association. The transaction which they made with the association 
might or might not hâve beeû advantageous. They took the risk on 
that, and if ît riovf inures to their benefit it is simply the resuit of a 
business arrangement which was fair at the time and which the court 
should uphold. The spécial master gave this script préférence next 
in order to the claim of the Bank of Commerce. In this he was right. 
The néxt question is as to the rights of holdérs of stock called 
"Class C Stock." This is fully discussed by the spécial master in his 
report, in which he classes it with other stock of the association, and 
gives it no préférence. The stock on which the issue was raised was 
that of S. S. Solomons. The certifîcate calls the stock "Class C, full- 
paid, guarantied interest, coupon stock, of the par value of one hun- 
dred dollars per share, of the fuU-paid capital stock thereof, fully se- 
cured, aiid ail payments of interest guarantied by first deeds of trust 
and first mortgages on real éstate worth at least double the araount 
invested therein." No deed of trust or mortgage was given as pro- 
vided in the certifîcate of stock. This stock was issued under a by-law 
of the association, as foUows : 

"Sec. 3. Olass 0, fuU-pald, guarantied Interest, coupon stock may be Is- 
sued and sold at the price of one hundred dollars per share In advance. 
Said stock shall bear a guarantied interest of 7 per cent per annum, payable 
semiannually, from the date of the certlflcate, out of the eamings of the 
association, and shall be nonassessable. In considération of the holders of 
Class C stock recelving a guarantied interest In cash from the flrst earnlngs 
of the association and the withdrawal privilèges accorded, they shall walve 
ail right to partlcipate In any greater dlvldends declared by the association 
than the • stlpulated rate specifled In their certificates of stock. The balance 
of the net profits on such stock, after deducting such divldend, shall accrue 
to the association as profits. Class C stock may be withdrawn at any seml- 
annual divldend period on thirty days' written notice to the secretary, sub- 
ject to article VII, sec. 1, and the withdrawing member shall be entitled 
to recelve payment of the purchase prlce of the stock withdrawn and any 
coupons matured and unpaid at the time of such notice." 

It is contended for the holders of this stock that it is a debt agaînst 
the association; that while it is called "stock" it is in efïect a bond and 
an outstanding obligation of the association ; that it was really a loan 
to the association of the amount at 7 per cent, per annum. This con- 
tention is not justified by the by-law or by anything in the certifîcate. 
The benefit that the holder of this stock was supposed to receive is 
contained in this language of the by-law: "Said stock shall bear a 
guarantied interest of 7 per cent, per annum, payable semiannually, 
from the -date of the certificate, out of the eamings of the association, 
and shall be nonassessable." This stock had interest on the money 
invested by its holders guarantied. While the holders of the ordinary 
stock of the association, Class A, might receive greater profits, they 
took their chances, and any benefîts they obtained were subject to the 
rights of this Class G stock to be fîrst paid its interest at 7 per cent. 
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I find nothing whatever to show that it had any additional rights over 
Class A stock, èxcept as to interest. If the interest had been earned, 
then as to that the stock would be entitled to a préférence. Clearly 
nothing has been earned by the association since it cèased to pay inter- 
est on this stock, if, indeed, anything was earned before. The master 
found correctly as to the status of this Class C stock. Some référence 
was made on this hearing to the taxation of costs in the case. This 
taxation will be made when the amount of the cost is ascertained, as 
may seem proper and équitable. 

On Rehearing, 
(Aprll 17, 1902.) 

I hâve recently granted to counsel for the Class C stock referred to 
in the foregoing opinion a rehearing on the question as to the right 
of that stock to a préférence over Class A stock. Counsel hâve 
earnestly urged that this court should be controlled by the décisions of 
the suprême court of the state, which it may be conceded are not in 
harmony with the décision rendered by this court. Cook v. Associa- 
tion, 104 Ga. 814, 30 S. E. 911, and the recently decided case of Cashen 
V. Association, 41 S. E. 51. It seems that the suprême court of 
Georgia in the case last cited itself realized the conflicting views of 
différent courts on this question, for in closing the opinion it is said : 

"This court was, when it undertook to deal wlth the Cook Oase, under 
the necessity of taking position one way or the other upon the question at 
issue. We then held that the holder of a certlfleate like that of Cashen 
was a eredltor of the association. To this view we hâve adhered in later 
cases, and are content with its correctness. Applylng to the case in hand 
the doctrine to whlch we stand committed, it necessarily results that the 
judge erred in setting aside the auditor's rullfig on the point in eontro- 
versy." 

In the case of Alexander v. Association, decided in this court by 
Judge Pardee, iio Fed. 267, the exact question was made. I hâve 
carefully examined the report of the master in that case. He goes at 
length into the question, cites the case of Cook v. Association, supra, 
and, notwithstanding that décision, concludes that stock substantially 
like that now in question has no préférence ; in other words, that the 
holders pf the stock are not creditors of the association, as distin- 
guished from its ordinary installment shareholders. Judge Pardee, 
in reviewing the report of the master, says : 

"The spécial master has suhmitted an elaborate report, flnding substantial- 
ly that the holders of full-paid stock and the holders of stock in the différent 
classes who hâve duly given notice of withdrawal stand upon the same foot- 
ing of prlority as other stockholders. • * * To this report certain hold- 
ers of full-paid stock, and certain holders of stock upon which notice of 
withdrawal had been given prior to the appointment of the receiver. flled 
exceptions; the former claiming that they are not stockholders at ail, but 
creditors, and entitled to be paid by préférence over any and ail stockholders, 
and the latter claiming that, as they had given notice of withdrawal prior 
to the appointment of the receiver, they are creditors with a lien "apon the 
funds of the association, and entitled to be paid by préférence over ail 
stockholders. After an elaborate examlnation and fuU considération, I am 
satisfled that the master's flnding in regard to thèse two classes of stock- 
holders Is correct, and the authoritles cited by him fully sustain hls posi- 
tion. As the association is in the hands of a receiver, to be wound up and 
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Ilquidateçl because pf the impossibllity to carry out the orignal scheme and 
#a*ïiôsie,' It woûia bè rftnk injustice to allow one class o£ Investors to be 
DWâriftif»!! at tlië expensé of the otlier inVestors equaljy innocent o£ ail 
fault in the matter." , 

In view of this décision by Judge Pardeè in which he declined to fol- 
low thë decisioMS of the suprême court of the state, although brought 
to his attention, I shall, of course, not do so, especially as I entertain 
the views héretôfore expressed. The suprême court of the state in its 
décisions was ne* eonstruiiig any statute of the state, but simply ex- 
pressing its opinion upon an interesting question of gênerai law, and 
while, of course, highly persuasive, it is not controlling. 

It is urged, however, that in the case of Bottom v. National Rail- 
way Building & L,oan Association, in this court, a différent rule was 
adoptedby Jjadge Pardee l?y feason of his approyal of the master's 
report. So far as I can find, that any exceptions were made to the 
master's report or any question was brought to the attention of the 
judges of this court similar to the question hère involved, the excep- 
tions,' were disposed of :by a consent order. It is not at ail clear that 
the debenture stock there referred to by the master was similar to the 
Çlass C stock in question hère, but, even if such were the case, the 
cleaff décision in the Alexander Case will necessarily be controlling. 

lOr ai: récent décision by Jqdge Morris in the United States circuit 
court for Maryland, in Coltrane v. Association, iio Fed. 281, the fol- 
lowiçg language is used on the question at issue hère: 

"Neariy ail building associations draw up their by-laws and make their 
agreemeùts upon the assutnptlon: that they wlU succeed. They promise to 
each clàsa of peisons tvith whom tbey seeli to do business those thlngs which 
are likély to prove most attractive to people so situated. When disaster over- 
talseS'the association each class of its stocliholders insista that the associa- 
tion Shall be required to carry- eut its contract with them, no matter what 
happens to its agreements with the other classes of stoekholders. In any 
such case, to enable any class of stoekholders successfully to assert a right 
to be pald in fuU in préférence to other stoekholders, they must rest their 
claim upon a positive, unamblgUous contract, speciflcally giving them that 
priority." 

Judge Morris' opinion iç interesting for the reason that it discusses 
the décision by this court ih the Alexander Case, and of the suprême 
court of GeOrgia in the Cook Case. 

Thè conclusion reçiçhed in the former opinion, filed March 6, 1902, 
that Class C stock arid' Class A stock stand on a parity, and that the 
former is not entitled to any préférence, is adhered to. 



In re HASLETT. 

(District Court, N. D. Georgla. Aprll 23, 1902.) 

No. 751. 

1. Bankiiuptct— PROPEKtT Passing to Tkusteh— Vested Remainder. 

TJnder the law of Georgia, a deed of real estate to the wife of the 
grantor, and the childirén born, and to be born, of the marriage, "to 
be held by his sald wife and his said children, respectively, according 

fl. See Bankruptcy, vol. 6, Cent. Dig. § 223. 
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to the tenures herein deflned as to eaeh of them," to hâve and to hold 
the saïue to the use of the wlfe durlng her life, and at her death to 
pass to the children then living, and the descendants of any deceased, 
per stirpes, where there were children living who could take at the 
time of its exécution, created in them a vested remainder, which could 
be conveyed by them or levied on and sold, and upon the bankruptcy 
of one during the lifetime of his mother bis interest in the property 
passed to his trustée. 

In Bankruptcy. 

Mayson, Hill & McGill and Lee J. Langley, for bankrupt. 

O. E. & M. C. Horton, for petitioning creditors. 

NEWMAN, District Judge. Samuel D. Haslett, in 1882, made a 
deed by which he conveyed certain real estate, in considération of love 
and affection, to his wife, Georgia Ann Haslett, for life, and afterher 
death to their children. The provision of the deed was that, if it 
should become necessary or greatly to the advantage of both the 
holder of the life estate and the remainder interest to do so, the life 
tenant, Georgia Ann Haslett, was authorized to sell and reinvest in 
other real estate, and for that purpose she was made trustée for her 
children. Samuel D. Haslett died, and subsequently thereto R. V. 
Haslett, one of the children of Samuel D. and Georgia Ann Haslett, 
filed a pétition in bankruptcy. 

The question now presented is whether R. V. Haslett's remainder 
interest in the real estate in question should be scheduled as part ot 
his assets in bankruptcy, It must be determined, of course, by the 
laws of the state. It would seem that under the law of Georgia R. V. 
Haslett took a vested remainder in the property in question. Code 
Georgia, § 3100. If a vested remainder, it could be conveyed, and is 
subject tO' levy and sale, such sale carrying the title of the remainder- 
man, but not authorizing any interférence with the possession of the life 
tenant. Wilkinson v. Chew, 54 Ga. 602. Even if this be a contingent 
remainder, the contingency is as to an event, and not as to the person, 
and under the décisions of the suprême court of this state the same re- 
sult would seem to follow. Morse v. Proper, 82 Ga. 13, 8 S. E. 625 ; 
Collins V. Sniith, 105 Ga. 525, 31 S. E. 449. If the bankrupt's re- 
mainder interest in this real estate could hâve been conveyed, and 
levied upon and sold, then it passed to the trustée in bankruptcy upon 
his appointment and qualification. The bankruptcy act of 1898, § 70, 
provides : 

"The trustée of the estate of a bankrupt, upon his appointment and quali- 
fication, and his successor or successors, if he shall hâve one or more, upon 
his or their appointment and qualification, shall in tum be vested by opéra- 
tion of law with the title of the bankrupt, as of the date he was adjudged 
a bankrupt, except In so far as it Is to property which is exempt, to ail 
* * * (5) property which prior to the flling of the pétition he could by 
any means hâve transferred or which might hâve been levied upon and sold 
under judieial process agalnst him." 

The référée having taken a contrary view of the matter when he had 
it under investigation, and his fînding having been certified to the 
court, it is now referred back to him, with instructions to cause the 
trustée to take suitable action in accordance with the views herein ex- 
pressed. 
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- ; On RehearijÇig. 

■;! . ■ '.' (May 2*ri»02.> r 

■'. ;Ori the 23d dày oif April, 1902, a ferief opinion was filed in this mat- 
■ter,. holding that . tiie bankrupt either had an undivided vested re- 
mainder interest in thereal estate in question, or at least a contingent 
remainder interest, tife tôntingëncy being as to the event, and net as 
to the person ; that he could dispose of tlie same, and that it could be 
sold as his property ; and consequently, either being true, it should be 
scheduled in the hankruptcy proceedings for the benefit of his creditors. 
Since this' dfecision waiiijiade an appli(:àtion has been made for rehear- 
ing, and the question as to the charactér of the remainder created by 
the; d'Ced of Samuel D. Haslett to his wife and children has been fully 
and carefUlly argued.; Since the argument I hâve re-examined the 
raatter; and hâve gone as fùlly as I hâve been ablé, and certainly to 
such extent as would be profitable, into the interesting question in- 
volved. 

The portion of the deed in question which is material hère is as fol- 
lows: 

"Georgia, Fulton County. Thls Indenture, made and entered into thls 
tbe 15th d|iy of î:eb., Ip the yéar of our Bord ope tjiousand eight hundred 
and el^ty-t>vo (À. E>. 1882), betvveen Samuel D. Haslett of the flrst part, 
and Gedrgla Ann Haslett, wife of sald Samuel D. Haslett, and the children 
bom and to be born of said Georgia Ann Haslett by sald Samuel D. Has- 
lett begotten, of the second part, ail of sald parties being in the city of 
Atlanta, said, county and state, wltnesseth that the sald Samuel D. Haslett 
for and in considération of the sum, of ten dollars to him In hand paid 
at and' bef ore tie sealing and dellvery of th&sè présents, the receipt of whleh 
is hëreby acknowledged, and for the. further considération of his natural 
love and afiCeetlon for his said -wife and children, hath thls day given, granted, 
bargainéd, sold, and conveyed, and by thesé présents doth give, grant, bar- 
gain, sell, and convey, to the sald Georgia Ann Haslett, wife of said Samuel 
D. Haslett, and the children of the sald Georgia Ann and Samuel D. Has- 
lett born and to bë bo-ïii, â5 aforesald, to be held by his said wife and his 
sald children, respectlvély, according to the tenures hereln deflned as to 
each of tWem. the f ollowing described lots of land, with the improvements 
thereon, ; ail of whiçh lie in the clty of Atlanta, Fnlton county, Georgia, 
tp wlt: [pescribihg the iand]. To hâve and to hold sald bargainéd city 
lots to thé only proper lise, beneflt, and behoof of sald Georgia Ann Haslett 
for and durlng the full term of her natural llfe, during whlch term she shall 
hâve f nll right to the possession, use, and profits of ail of said property, 
and at her death the wh,ole,of sald property then remainlng in the possession 
of sald èeorgia Ann Haslett ehall pass to the children of said Georgia Ann 
Haslett begotten by sald Samuel D. Haslett, including those now bom and 
to be born, surviving thelr said mother, in common or equal shares; pro- 
Vlded that, If any of said children shall hâve dled and left a child or chil- 
dren surviving the said Georgia Ann Haslett, such last-mentioned child or 
children shall take the share or interest In said property to whlch its de- 
ceased parent would hâve been .entltled if' llvlng, and sald property, includ- 
ing any oBj ail In 'which any proceeds of any sale hereinafter authorized may 
hâve been reinvested, shall be held and enjoyed by said children, and rep- 
résentatives ©f;^deceasied children, or left to said child. If any, thelr heirs 
and assigns, in fee simple; and the said Samuel D. Haslett, although he 
belleves the value of said city lots now well Invested, and belle ves that the 
rents anâ Profits of sild lots wlll be sufficlent to the maintenance of hia 
said wifè and children during the llfe of his said wife and the mlnority of 
sald children, and désires, therefore, that no change of either of said In- 
vestments .shall be mi^de unless nianifestly necessary or to the great ad- 
vantàge 01 botlî'his said wife and his said children, yet recognizlng that 
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unforeseen circumstances may render it necessary for some of sald property 
to be sold or maké such a sale greatly to the advantage of his sald wife 
and chUdren, and havlng full confidence In the fidelity and capaclty of hla 
sald wlfe, the said Georgia Ann Haslett, hereby appoints her, the sald 
Georgia Ann Haslett, trustée for hls said chlldren, and empowers her as 
said trustée to convey, not only her life estate, but the remainder interest 
of sald chlldren In any of sald property, when It Is necessary to the main- 
tenance of herself and said chlldren, or greatly to tJie advantage of both 
the holder of the Ilfe estate and the remainder interest; provlded that, if 
any of said property be so sold because to the advantage of sald vendees, 
the proceeds thereof shall be relnvested In other equally valuable real estate, 
to be held on the same tenures and uses as that so sold; and provlded, also, 
that sald Georgia Ann Haslett shall only aet as trustée for sald children 
during their minority, and that, if she shall marry another husband after 
the death of the said Samuel B. Haslett, then sald trust shall Immediately 
cease and détermine. And the sald Samuel D. Haslett shall and will, by 
hlmself, hls heirs, executors, and admlnlstrators, fully warrant and défend 
the title of said city lots to the said Georgia Ann Haslett for her natural 
life, and to the, said children born and to be born of said Georgia Ann 
Haslett, by sald Samuel D. Haslett begotten, after the term of said life ten- 
ant, their heirs and assigns, forever, by virtue of thèse présents." 

Counsel for the hankrupt on the rehearing rely on the language in 
the habçndum clause of the foregoing deed, as follows : "Shall pass 
to the children of said Georgia Ann Haslett begotten by said Samuel 
D. Haslett, including those now born and to be born, surviving their 
said mother, in common or equal shares ; provlded that, if any of said 
children shall hâve died and left a child or children surviving the said 
Georgia Ann Haslett, such last-mentioned child or children shall take 
the share or interest in said property to which its deceased parent 
would hâve been entitled if living." The contention is that the prop^ 
erty was to go to such of the children of Samuel D. Haslett and 
Georgia Ann Haslett as should surive their mother, and that, this mak- 
ing an uncertainty as to the person who should take, it is only a con- 
tingent remainder, and the title would not vest in the children until 
the death of their mother. 

It is very doubtful, in view of the language in the other portions of 
the deed, if it should be given this construction. In the premises of 
the deed the language used is, "sell and convey to the said Georgia 
Ann Haslett, wife of said Samuel D. Haslett, and the children of the 
said Georgia Ann and Samuel D. Haslett, born and to be born as 
aforesaid, to be held by his said wife and his said children, respectively, 
according to the tenures herein defined as to each of them." Under 
the usual rule, the language of the premises would control over the 
habendum clause ; yet we should seek for what the grantor really in- 
tended. If we examine the provision of the deed with référence to 
sale and reinvestment, in the event it should become necessary, it 
seems entirely clear that the grantor thought he was creating an estate 
in the nature of a vested remainder. But assuming it to be true that 
the deed was to Mrs. Haslett and such of her children as should sur- 
vive her in equal shares, and to descendents of children per stirpes, 
then did this deed create a vested remainder? 

Counsel for the bankrupt rely somewhat on the case of Sharman v. 
Jackson, 30 Ga. 224. I do not think that case is an authority favor- 
able to the bankrupt's contention, but the contrary. The deed in that 
case conveyed to one for life, and at his death to be evenly divided 
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among tHe "heirs of the body" of the life tenant. Judge Lyon, in de- 
liveririg the opinion of thë court, holds that it is net necessary to con- 
strue the language there used as synonymous with children, and con- 
cèdes that if it should be se construed it would be a vested remainder. 
He sajs in the opinion : 

"It *would be a most forced construction to say that, after the death of 
lier son, the tenant for life, she intended the property to pass away from 
bis fàmlly and go to strangers. But thls would be the resuit were we to 
hold that the words 'heirs of the body' are hère synonymous with 'children,' 
and that they took vested remainders transmisslble to their légal représenta- 
tives." 

But the case mainly relied on by counsel for the bankrupt is the 
case of Cushman v. Coleman, 92 Ga. 772, 19 S. E. 46, and it must be 
conceded that the case is not without weight in his favor. If it is to 
the efifect claimed for it by counsel for the bankrupt, it seems to me to 
be out of harmony with the other décisions of the suprême court of the 
State. The clause in the deed which was being consfrued by the su- 
prême court was as.foUows: 

"To hâve and to hold ail of said bargained premises, together with ail 
and singular the improvements, rights, members, and appartenants to the 
same IQ any wlse appertaining, to hîm, the said Eugenius A. Nisbet, and 
his heirs, forêver. In fée simple, in trust for the sole and separate use of 
Mrs. Sarah C. Cowles, wife of said .Terry Cowles, during her natural life; 
and at her death in trust to be equally dlvided between such children of 
her, said Sarah 0. Cowles, and her présent husband, Jerry Cowles, as may 
be in life at her death, and the représentatives of any one or more of 
said children, If any, as may hâve dled bef ore the decease of her, the said 
Sarah O. Cowles; and the title to the said bargained premises, for the uses 
and trusts hçreinbefoi'e speclfled, I do hereby warrant and défend unto hlm, 
:sald Eugenius A. Nisbet, and his heirs, forever, against the title and clalm of 
myself, my béirs, executors, and administrators." 

As to what was decided by the sujM-eme court the syllabus (2) will 

show : 

"A deed conveying to a named trustée, 'and his heirs, forever, in fee sim- 
ple, In trust for the sole and separate use of a married woman 'during 
her natural life, ^nd at her death in trust to be equally dlvided between 
guch children of her and her présent husband as may be In life at her 
death, and the représentatives of any one or more of. said children, if any, 
as may hàvedlèd bef ore' her decease, passed the fee in the premises de- 
scribed to the trustée; and the persons who were to talie in remainder being 
uncertain, an<} It not being ;ascertainable who they would be untîl the 
death of the life tenant, the remalndei" was contingent, and could not be- 
come vested uiitll her deâth." ^ 

Judge Lumpkin in the opinion says: 

.:"We wlll not tindertake to compare with the présent case the large num- 
ber of cases involving simllar questions, heretofore passed upon by this 
court. It Is not Improbable that some ;expressions to be found In previous 
opinions may not harmonize perfectly with ail that is said in this opinion; 
but we are not aware of any former décision of this court which necessarily, 
in any materlàl pàrtlcular, confllcts with what is hère ruled. The truth is 
that in construing wllls and deeds eaeh dase must, to a large extent, stand 
upon Its own merits. The ever-varylng language used In Instruments of this 
character causes each to differ In a greater or less degree from most others. 
Therefore it would not, we think, be profitable to exhibit side by side 
the varions cases, and endeavor to distlngulsh them from each other or 
from the case ai bar," 
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MucH stress was evîdently laid in tliis case upon tHe fact that there 
was a trustée for both the life tenant and the remainder-men by the 
terms of the deed. In the opinion this is said on that question : 

"ïhe légal fee should never be beld to be in abeyance except when 
necessary, and. we therefore think tbe proper construction of the deed before 
us rcquires us to hold that it clothed the trustée with full title, and that as 
to the remainder-men it should be considered as ablding in liim until, upon 
the death of the life tenant, the identical persons who were to take and 
enjoy the remainder would be definitely ascertained. Up to that time, 
therefore, the trust was executory, and the remainder was an équitable, and 
not a légal, estate. This vlew, in our judgment, is perfectly consistent wlth 
good law and sound common sensé." 

It is the universal rule in Georgia and elsewhere that courts will in- 
cHne to hold remainders vested. Clanton v. Estes, "jy Ga. 352, i S. E. 
163. This has been held in a number of cases in Georgia, as is stated 
by Judge Blandford in Legwin v. McRee, 79 Ga. 430, 4 S. E. 863, in 
this language : "The courts will always hold remainders to be vested 
when under the law they can do so. This is the policy of our law." 
Indeed, it is now a provision of the Code of the state (section 3104, 
Code 1895): 

"The law favors the vesting of remainders In ail cases of doubt. In 
construing wills words of survivorship shall refer to the death of the testator 
in order to vest remainders, unless a manifest intention to the contrary ap- 
pears." 

Under the décisions of the suprême court of the United States there 
is very little doubt, under the authorities, that the children of Mrs. 
Georgia Ann Haslett in the case at bar took a vested remainder in 
this property. In Croxall v. Shererd, 5 Wall. 268, 18 L. Ed. 572, with 
référence to the question at issue hère, this is said : 

"The struggle with the courts has always been for that construction which 
gives to the remainder a vested rathér than a contingent character. A re- 
mainder is never held to be contingent when, consistently with the inten- 
tion, it can be held to be vested. If an estate be granted for life to one 
person, and any number of remainders for life to others in succession, and 
finally a remainder in fee simple or fee tail, each of the grantees of a re- 
mainder for life takes at once a vested estate, although there be no prôb- 
ability, ând scarcely a possibility, that it will ever, as to most of them, vest 
in possession. Chancelier Kent says the définition of a vested remainder is 
thus fully and accurately eipressed in the Eevised Statutes of New York. 
It is: 'When there is a person in being who would hâve an immédiate right 
to the possession of the lands upon the eeasing of the intermediate précèdent 
estate.' It is the présent capacity to take effect in possession, if the pré- 
cèdent estate should détermine, which distlnguishes a vested from a con- 
tingent remainder. Where an estate is granted to one for life, and to such 
of his children as should be living after his death, a présent right to the 
future possession vests at once in such as are living, subject to open and 
let in after-born children, and to be devested as to those who shall die with- 
out issue." 

See, also, McArthur v. Scott, 113 U. S. 341, S Sup. Cf. 652, 28 L. 
Ed. 1015. 

In Olmstead v. Dunn, 72 Ga. 850, the décision of the suprême court 
of the United States in Croxall v. Shererd, supra, is cited as authority, 
as is also true in Wilbur v. McNulty, 75 Ga. 458. 
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Iti Clanton v. Estes,' 77 Gà. 35^2, i S. E. 163, tlie suprême court 
cônstfued à codicit to the will of Tùrrier Clanton, whichwas as foUows : 

"To my wlfe, Mary Clanton, In addition to what I hâve already bequeathed 
and devised to her, I do hereby glvè,' devise, and bequeath the warehouse 
and lot on Reynolds street, in the city of Àugusta, now oecuijied by .lames 
M. Dye, to be enjoyed by hef for life, aiid at fier death to be equally divided 
amonç ail my children then living, and the chlldren of atiy one or more of 
my (ihildren who may prévlously dlè, the làtter to take per stirpes, and not 
per capita." 

-In the Opinion by the suprême c'OUtt, discussing this item of the 
codicil, it is said: 

*'tfnder thèse f acts and the aboTe-peclted jprovlslons of the tvIU of Tumer 
Clanton, we are of opinion that Japieâ L. Clanto» and his brother N. Holt 
Clanton each took a yestea.,rema,indçr in the property bequeathed to Mrs. 
aiaèy ÇUantOn for llfe, ànd that thls temaliïder vested in them when the will 
took '«Ceet, at the deattr of "thé testâtor-.' A vested remalnder, aceording to 
ont Code," Is :one limltedto à. certain iperson at a certain tlme or upon. the 
haj»pen|log o£ a necessary event. Section 2265, Code Ga. 1882, and citations. 
It, ip cêrtalnly true, in aU cases of ^doubt, that the law fàvors the vesting of 
rerilâindei^s, and in con'sttuing wllls, Tviere there are words of survivorshlp, 
thèse are made to refer to the death of the testator In order to vest thé 
remainder. Code 1882, § 2269; ,5 Wall. 269, 18 L. Ed. 572; Lessee of Poor 
,vi Cdngia^ne, 6 Wall. ii58, 18 L. Edl 869; Olmstead v. Bunn, 72 Ga. 850; Nel- 
soii y, l^elson, 73 Ga. 133, The bequeits of the remalnders in this wiU are 
much liKe those in the case of McArthût v. Scott, 113 tr. S. 340, 5 Sup. Ot 
652, 28 11. Ed. 1015, and It is preclsely simllar if grandchildren, instead of 
vylfe, be substltuted as the llfe tenants. It wns there held that the chlldren 
of the Aie tenants took veptéd remalnders subjeetto opén and let in those 
bom atter testator' s death,. and subject to be devested as to any remalnder- 
man/svho idied before the terminatlon of the particular estate leaving is-sue. 
In discussing the question of contlngeajicy, the court, on page 381, 113 U. 
S., and page 662, 5 Sup,; Ct., 28 L. Ed. 1015, says: 'The direction that if 
any grandchild shall hâve dîed before the final division, leaving children, 
they shall tajce and receive per stirpes their ghare of the estate, both real and 
Personal, iwhich their parent w(^\ild bé entltled to hâve and receive if then 
living, was, evidently intended, and wisely too, to provlde for children of a 
decéaçed :graridchild, and not to deflné the nature, as vested or contingent, 
of the prévlous gênerai gjft to the grfl,ndchlldren, and its only efifect upon 
that gif t is to devest the share of any grapdchild, decéased, leaving Issue, 
and to vest that share in such issue.', James L. Clanton was in llfe -when 
the wili waa wde ànd at the death of the testator, and was therefore ca- 
pable of takimg at the death of the testï|.tor. The person to take was thus 
made certain; the event on which he was to enter Into possession was 
also certain, vlz., the death of t^e life tenant. He was then in llfe, and 
the CQintingency had happened wliiçlr was to vest the remalnder In hlm, 
and thuseui oflC the ultimate remalnder to hls chlldren. The précise point 
In issue hère isdetermlnedby the following cases: Franks v. Berkner, 67 
Ga. 264; Bàlley V. Koss, 66 Ga. 354;iï)oty v. Wray, 66 Ga. 153; Jones v. 
Crawley,; 68r Cfa. 175; Wllbur v. McNulty, 75 Ga. 458; Nelson v. Nelson, supra; 
Ford V. Cook, 73 Ga. 215;. Mathews v. Paradlse, 74 Ga. 523; Lufburrow v. 
Koch, 75 Ga. 448. Thesç .çasés and othera clted on, the exhaustive brlef of 
counsel ifor défendant in error demonstrate, as we thlnk, that James L. 
Olanton, who was in life when the will was made and at the time of the 
death of ,the testator, , aijd also at thp death of the llfe tenant, took a 
vested remalnder in the property in' ^ttestlon, and, ail the other conditions 
of the will havlng been fnlfllled, he took an absolute Indefeaslble estate In 
fee to the* rSinaiiidèr bequeathed to hlm. This being the' case, his interest 
was levlable tcf satisf y the lien of the judgments, n'hlch were not proved in 
bankruptcy, as has been, frequently deelded by thls court. See Jeffries v. 
Bartlett, 75 Ga. 230, and other caseâ cited in brief of eoUnsel." 
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It will be perceived from the language of the cpdicil în the above 
case that there was no question there that the devise was to the chil- 
dren of Mary Clanton living at the time of her death, and, notwith- 
standing that, the décision of the Suprême court is as has been quoted. 

The cases, of Morse y. Proper, 82 Ga. 13, 8 S. E. 625, and CoUins 
V. Smith, 105 Ga. 525, 31 S. E. 449, were referred to in the opinion 
heretofore filed in this case. 

In view of the gênerai trend of the décisions of the suprême court 
of Georgia pertinent to the question hère, I think it only fair to assume 
that the décision in Cushman v. Colerrtan, supra, as has been stated, 
rested largely on the fact that the légal title vested in the trustée, ànd 
that the trust was executory, and for that reason an estate did not vest 
at once in the remainder-man. I think no other conclusion can be 
reached consistently with other décisions, with the statutes of the 
State, and with the universally recognized rule that the courts will 
always favor the vesting of remainders when thé language of the in- 
strument will admit of that construction. 

Taking the deed of Samuel D. Haslétt in its entirety, it is perfectly 
clear to my niind that he thought he was conveying this property, when 
the deed was executed and delivered, to his wife and children, the con- 
veyance to the children to take efïect at once, carefuUy preserving his 
wife's right of possession and enjoyment of the estate during her life. 

Without elaborating it, it may be stated, in addition, that the true 
doctrine seems to be that referred to in the quotation from Croxall v. 
Shererd, supra, that a vested remainder is created "when there is a per- 
son in being who would hâve an immédiate right to the possession 
of the lands upon the ceasing of the intermediate précèdent estate." 
In the case at bar the language of the deed shows that there were chil- 
dren then born who would hâve taken had Georgia Ann Haslett died 
at any moment after the exécution and delivery ol the deed. Conse- 
quently that rule applied in this case would make this a vested re- 
mainder. 

I am satisfied, therefore, after this ca:reful re-examination of the 
question, that the conclusion heretofore reachèd is correct. 
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In re ROSENTHAL et al. 

(District Court, B. D. Missouri, E. D. March 4, 1902.) 

No. 435. 

BANKHTJPTCT— VOIDABLE CONVEYAKCE' IN TrDST— ALLOWANCB OF COMPENSA- 
TION TO TSUSTBB- 

A trustée in a ehattel deed of trust executed by an Insolvent for tlie 
beneflt of dré^itors, and Whlch was Itself an act of bankruptcy, and 
voidàble, undjer tHe banlîruptey law, as a transfer of property with lil- 
tent to hiMer, 'delày, and defraud créditors, is liot entitled to compensa- 
tion from tlié estate for his services in executing his trust, whether 
renderèd before or after the flling of a pétition in banlîtuptcy against 
the debtor; npr Is he entïtlèd to an àllowance to pay for the services 
of attorneys etEployed by him In the administration of the trust; the 
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ëitiré trSsàcWoii belDg In fraud iof thè rights of creditors to hare the 

éstate àflïaliilsterea undèr -thé WMyraptcy law- by the trustée chosen 

' by thep». Tbé tréstee, howeveri may properly: be allowed a rea8onabl9 

; j»viB(i for Hls geraices as custodiai^ In preserving tlie property after the 

■ Institution ot the bankruptcy probèedJings, but the allowance should not 

be sucUaS to sttbstantially amount to'full compensation for bis services 

as ttustee. 

In Bajikruptcy, On exceptions to report of spécial master in a pro- 
ceeding insthuted by the trpstee in bankruptcy, of Rosenthal & Lehman 
to recover the proçeeds of propeiy^^y^old, by défendant as trustée in a 
ehattel deed oi trust executçd, by tl^e bankrupts for the benefit of 
creditors^':_, .,,,,: : ^, . •",'. .' ^ ' ' '".,, : '. 

Sale & Sale, for A. Iv. Abbott, i , 

Lyon &Swarts, for Smith .W.i'Sûmmers. 

ADAMS, District Judge. 1?he jEacts of,tbis case and the applicatory 
law having been exhaustively cpnsidered by Wajter D. Coles, Esq., 
the speciail; niaster, to whom: the issues were.referred, and his conclu- 
sions meeting, njy fuU approval, his ppinion is.adopted as the opinion 
of the court. It is as follows: , 

The undersigned spécial nsaster, to wbom, by an order entered hereln on 
Febmary 8, A. D. 1002, the matter hereinafter stated was referred, re- 
spectf uUy ; repofts As f ollows: , 

On SeptemlJer 18, 1901, an Involuntàr^ pétition In bankruptcy was filed 
against the bBnkrOpts, ànd. on Octbberi^, 1901, an adjudication was made 
thereon. Thereaftçj", on January 20,' 1902, Augustus L. Abbott was elected 
and duly qnalifled as tru8t:ee of, the e^state of said. bankrupts. On Feb- 
ruary 8, 1902, Aug;ustus L, Abbott, trustée of the estate of said bankrupts, 
filed in th^s' court' !a petltiOtiaUegliigtllat the bankrupts On or about the 
18th of Septëmber, 1901, bein^ insolvenii wlthin the meaning of the bank- 
ruptcy law, ÇOBTieyed and transf erred; tp one Smith W. Summers, by an in- 
strument In wrltlng, alleged to be a ehattel deed of trust, ail and singular, 
the goods, wares, and mercliandise then belonging to bankrupts, together with 
certain contracts, leases, and choses lu action; that said deed of trust con- 
veylng to the said Summers the property aforesaid was made with the In- 
tention and purpose of *ipproprJating;all of the partnershlp property of said 
bankrupts to th& payment of their debta ratably among ail their creditors; 
that said allégèd ehattel deéd ht trust was in effèct a gênerai assignment 
for the benefit of creditors, and was illégal, and conveyed no tltle to said 
Summers as against the petltioner. The petitioner further alleged that said 
Summers, under said ehattel deed of trust or deed of assignment, took pos- 
session of the property deacribed Lp _ sî^ld conveyance, and disposed of the 
same, and converted the same into monéy, and now has in his possession, 
as the proeeeds of such conversion, the suni of $40,528.58, which sum Is 
the property of , and belongs to the estate of , said bankrupts. Petitioner 
thereupon priàpéQ that the cotirt make an ofder directing said Summers to 
turn over to Mm the money In his hands belonglng to the estate of said 
bankrupts. Thereafter, on Febmary 8, 1902, said Smith W. Summers filed 
in th^s court a return to the pétition of, said trustée, consenting to the Juris- 
aiction of the court, and waivlng the issùance of an order to show cause, 
and set forth Jn sjld retvjm.in détail .thç manner in which he had disposed 
çf ,the prop^ty cohvejyéd 1» hipi byi bajjk;rupt8 under çald ehattel deed of 
trust or deed of af^igflinenf,. and thê',spr:rt;cès perforinça by him as trustée 
ûnder said, Instrnpient, and" 'aneging,|Qiftt he had recel^ed as such trustée 
the: aggregàte sùm of $40,528.58, and had expended In and about the con- 
duct of theiiinsi^ess and In preservlng; : and selling ' the said property the 
aggçegatesun^^of^Z, 4,07.25, and-now h^s inhis possession the sum ojt $33,- 
i21.33. belonglng toisftid estate. The saM respondent, Summers, further aver- 
réd lii his return that he had employed the flrin of Lyon & Swarts as his attor- 
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neys In the conduct of his said trust; that said firm of Lyon & Swarts had 
rendered services to him In and about the conduct of his said trust, and in 
and about the préservation of said property, and that the reasonable value 
of said, services is $1,000, and that he is indebted to said firm of Lyon & 
Swarts in said sum of $1,000 for said services. Said respondent thereupon 
prayed that he be allowed the expense incurred by him "in earing for and 
preserving said property," including his liability for légal services, and also 
the sum of $2,500 for the services rendered by himself, and that he be per- 
mitted to turn over to Augustus L. Abbott, trustée in bankruptcy, the bal- 
ance of the said moneys now 'n his possession. On February 8, 1902, the 
court made an order directing that the pétition of said trustée, together with 
the retum of said respondent, Summers, thereto, be referred to the under- 
signed, as spécial master, to take an accounting of and concerning ail sums 
of money received by the respondent, Summers, as proceeds of sale of ail 
the property eonveyed to him by banlcrupts, and of ail other sums of money 
received by the respondent whlle in charge of the property or assets of said 
banbrupt, and of ail moneys pald out, services rendered, and obligations in- 
curred by the respondent in earing for and preserving the estate of said 
bankrupts, and in converting said estate Into money, and to report to the 
court his conclusions thereon, together with the évidence adduced. There- 
after, on February 11, 1902, the petitloner, Augustus L. Abbott, by îlessrs. 
Sale & Sale, his attorneys, and^ the respondent Smith W. Summers, by Messi's. 
Lyon & Swarts, his attorneys, duly appeared before the spécial master; and 
évidence was heard on behalf of said petitloner in support of his said péti- 
tion, and on behalf of respondent In opposition thereto. A transcript of said 
évidence is filed veith this report, and màdé part thereof 

Finding of the Spécial Master. 

The spécial master finds the facts to be that on September 18, 1901, Adolph 
Rosenthal and Lewis J. Lehman, copartners doing business under the name 
of Rosenthal & Lehman, executed and delivered to the respondent, Smith 
W. Summers, an instrument In the nature of a chattel deed of trust, con- 
veying to said respondent, as trustée for sundry creditors named In said 
instrument, the entire stock of merchandise belonging to the grantors, and 
situated on the premises 823, 825, 827, and 829 North Broadway, together 
with ail the fixtures, f urniture, bills recelvable, open accounts, and choses in 
action of every kind belonging to the said grantors, Including ail rights of 
the bankrupts in and under the contract or leases by and between bank- 
rupts and J. A. Salkey, Hub Furniture Company, Oscar Nieman, Simon 
Kaus, and Charles A. Kaus, and including, also, the books of account of 
bankrupts. The said chattel deed of trust further provided for the conduct 
of the business and the sale of the property therein eonveyed, in the man- 
ner therein gpecifled, and the distribution of the net proceeds pro rata among 
ail the ^creditors therein named, with provision for the retum of the sur- 
plus, if any, to the grantors. The spécial master finds from the évidence 
that the value of the property eonveyed by bankrupts to respondent by said 
chattel deed of trust did not exceed the sum of $60,000, and that the debts 
therein mentioned and sought to be seeured exceeded the sum of $200,000, 
and that it. was the purpose and intention of bankrupts, in and by said in- 
strument, to unconditionally approprlate said property to the payment or par- 
tial payment of the debts due by them to the creditors therein, who were 
ail of the creditors of said bankrupts. The property eonveyed to Summers 
as trustée consisted of a miscellaneous stock of goods, constituting what Is 
commonly called a "department store." The respondent took possession of 
the propisrty , on September 18, 1901, and caused an inventory to be taken, 
in which the property was listed at cost, and was found to aggregate the 
sum of $53,506.00. On September 24, 1901, the respondent opened the store 
for the sale of goods at retail in the ordinary manner. and the business 
was so conducted by him up to and including October 14, 1901. While selllng 
goods at retail the respondent fpund it necessary to purchase certain staple 
goods, to replenish the stock and render the residue salable; and for the 
purpose he bought goods to the aggregate amount of $1,859.95, and also pro- 
cured and paid for advertising the sum of $602.54. During the perlod in 
116 F.— 44 
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whlçh the reapondent conducted the business at retall he sold goods at not 
jess than cost, and reallzed f rom ' siich* siàles the sum W ?Ï4;488.31. On 
October 14, 1901, respondent eeased tôsèll goods at retall, aûd ttdvertised that 
a bulk sale of the property wonld Ke.made by hlm on October 18, 1901. 
In apcordaûçe with such adverdseBi^t, 'respondent on October 18, 1901, 
spia the mgrCHanaise, fl^xtures, etc., at public auction, 'ta bttlk, and reallzed 
thei'efor the snm of $23,043; and the sàme was thereairter, ou tbe 27th day 
of October, 1901, delivered to the purchaser. The respondent,' whlle actlng 
as trustée, notified by mail ail the ^ebtors of bankrupts' to pay hlm the 
debts due by them, and thereby collected sundry accounts, àgi^egating $391.- 
60. It furtber appears that, prlor to the exécution of the sald ehattel deed 
of trust by ban'krup:^, certain persons W'ère conductlng certain departments 
In tbe pretQlâe^ océiipled by baokrtipts, under contracta' wlth bankrupts, 
wbich provlded for the payment tô bi^nkrnpts of a certain percentage on 
the saies maJiè by sald departments In tetiirri for the right to oceupy the 
premises, and for certain services to berendered by bankrupts. When re- 
spondent took charge of the premiées of bankrupts, thèse persons denied re- 
spondenf s rlght to coUect the payments to whlch bankrupts were entltled 
under the aforesald contract, and thé coptrOversy théféupon arlslng was 
flnally adjusted by respondent, wlth the ald of hls attorneys, Messrs. Lyon 
& Swarts, and the payments In question were thereafter inade in con- 
formlty to the tenus of sald contracts; respondent receiting from that 
spuvce the sum of $1,627,54. The respondent àlso made arrangements where- 
oy he leaped certain Space in the building foi-mérly océuj^éd by bankrupts 
to a "milllnery department," and secured rëûtal thereforln thé sum of $277.41. 
The spécial master further flnds that ttie respoïident employèd Messrs. Lyon 
& Swarts as hls attorneys, and that sald attorneys advlsed wlth hlm as to 
hls dutles as trustée, and t^a to the conduct of the business and the sale of 
the prppeii^ by hlm as trustée. The matters wlth respect to whlch Messrs. 
Lyon J& ^warts gave advlife tb respondéiit are found by the spécial master 
tp be as fojlôws: Geuefal consultations and advlce concerning the conduct 
of hls tru^t by respona,en]t; ' the relation of the respondent to the leasehold 
in Whlch' the business was being cbaducted; respondent'S tltle to the cash 
on hand at thettïne the respondent' took 'charge; the respondent'S relation to 
the vaWous, leia^ed (Jepattméntp. ftnû hls rlght to enfOrce the contracts wlth 
the saîd, l'éfsM departments; 'reèï)ondent's. relation to the bankruptcy pro- 
ceedlnès îtv^Wtuted agàinst Kôsénthal & Lehman, and the effect of Sald pro- 
céedlngs upriii tèspondent's tïtle to the metchandlse; clalms of varions per- 
sons for prôpérty on the pretiilses at the tlrne the respdiident took charge; 
resppndeïit*^ flght to purchàse gbèds, and respondent'S tight to advertise In 
thé Uewsîitoera,; clalms of ''^hé Ovraérs of the leased departments for the 
cash proceeas'*W salés made bjî' them^ prevlously, ttnd alleged to bè in the 
respondent'S ]çi6ssesslon; the ^ght of the resptodent to lease simce in 
the building; 'Md advlce coflceming the sale of property In bulk. The spé- 
cial master fùrther flpas that thè' restiohdent devoted practlcally ail hls time 
to the cbndtict of Ma sald tiHlst from' September 18, 1901, to October 27, 
18*01, ând thaï, în aisposlng M' tbè property conveyed tO hlm by bankrupts, 
he acted hpnëstiyi prildèhûy, aiid' e&éf uUy. The spécial master further flnds 
thàt the' riesptMdent' conferred Wlth. attortieys represéntlng a considérable 
number of* crédïtôts as to thè injaÉiaei' In whlch he Was "Condûcting or pto- 
posed' to coàdMcl the buSiitesS' intl (HSpose of the prop^y, atld the sald at- 
torneys, on behâlf of sald ëredltîorÉt; gaVe their assent to the course of con- 
duct followëdbyrëfepOndenti but' that certain other crèdltors did not assent 
to respondeht's' '<*»fedtict of sald èstâte;' The spécial master further flnds, in 
acfcordance With the adlùisèîoli oï thé trustée and the respondent, that the 
réi^pèndêht.-tvhllè'jâctlng as trustée' tmdér sald Chattel deed of trust, re- 
cèived'fromi ail sources the èrb^s lùiji'of $40,528.58, and expended the sum 
of $7,407.25, and that the saldaum^as property éXpended Ib the care and 
préservation ofiahd In convertln^ int<) rfiphey, the property conveyed to hlm 
ugdef Sald chattél deed' of trust', and tfea't re^Oildènt now has in hls posses^ 
slôn the sum of'$83.121-38 ih inOlieyS' belhg the net proçeeds derlved by hita 
from the sale ôf the property conveyed to hlm under 'sald chattel deed Of 
trust, af ter pàying the expenses'àfpresàld. 
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Conclusions of the Spécial Master. 

The propriety of allowing compensation for their services to voluntary 
assignées and trustées, in cases like tlie présent one, has been a subject fre- 
quently considered by the courts, both under the act of 1867 and under the 
présent law. The question is regarded by the spécial master as an im- 
portant one, since the conclusion arrived at will lead to important consé- 
quences, affecting the actual course of administration and the expenses of 
administering banlîrupt estâtes. For thèse reasous the spécial master deems 
himself justifled in referrmg somewhat at large to the authorities bearlng 
upon the question prësented for détermination. 

Under the act of 1867, the making of a voluntary assignment or the ex- 
écution of a deed of trust by a debtoç for the benefit of his creditors, while 
net in térms declared to be an act of bankruptcy, was nevertheless held to 
be such an act, both on the ground that it was a conveyance which "hin- 
dered, delayed, and defrauded creditors," and that it was a conveyance 
tending to "defeat the opération of the act." Globe Ins. Co. v. Cleveland 
Ins. Co. (C. 0.) 14 N. B. K. 311, Fed. Cas. No. 5,486; Bump, Bankr. (lOth 
Ed.) pp. 409, 420, and cases cited. The exécution, theref ore, of a deed of 
assignment or deed of trust by an insolvent debtor, supplied grounds for 
an adjudication of bankruptcy, and the assignée in bankruptcy was entitled 
to avoid the deed and recover the assigned property. The decided weight 
of authorlty under the act of 1867 Is that, where a voluntary assignment or 
deed of trust is avoided through proceedings in bankruptcy, the assignée 
or trustée and his attorney ought not to be allowed compensation for their 
services in administering the estate under such assignment or deed of trust. 
In re Oohn, 6 Fed. Cas. 21 (No. 2,966); In re Stubbs, 23 B'ed. Cas. 274 (No. 
18,557); Burkholder v. Stump, 4 Fed. Cas. 749 (No. 2,165). In the Case of 
Cohn, supra, It Is said: "How can it be argued that in committing the very 
act of bankruptcy its:elf the bankrupt may incur a liability which shall be 
paid in full out of his estate, to the préjudice of other creditors? * « » 
The person who accepts the trust knows that the bankrupt is acting in 
open violation of the bankrupt law. • * * The assignée knowing that 
his acts are fraudulent and unlawful, the law cannot recognize such services 
as a ground for a légal claim for compensation." In Burkholder v. Stump, 
supra, it is said: "Every person receiving one of thèse assignments ought 
to know that the assignment is llable to be set aside if bankruptcy foUows, 
and the allowance to him of his charges and expenses ought to be refused 
where It cannot be se guarded as to prevent any Injurions duplication of 
charges." 

There are a few reported cases under the act of 1867 where compensation 
was allowed a voluntary assignée, but most of thèse cases rest upon peculiar 
tacts, which make the allowance proper in the particular case, and they were 
decided in full récognition of the principles which bave led the courts to 
deny compensation to voluntary assignées. In the case of Clark v. Marx, 
5 Fed. Cas. 898 (No. 2,830), upon the commencement of proceedings in bank- 
ruptcy the voluntary assignée was enjoined from selling the assigned prop- 
erty. Subsequently the Injunction was modiiied so as to permit such as- 
signées to seil some of the property. The court says: "The transfer to 
Marx [assignée] being now adjudged to hâve been void, he cannot, under 
such transfer, claim to be allowed for any disbursements or expenses which 
he made or incurred by virtue of such transfer, or to maintain his title or 
possession thereunder. In so far as Marx [assignée] acted wlth the per- 
mission of this court, given in its orders, in making sales of the property, 
he ought to be allowed such expenses as were reasonable and proper to 
enable him to so act in compliance wlth the tenus of such orders." In 
thls case the assignée was denied any allowance, except for services and 
expenses in selling property under the order of the court of bankruptcy. 
In the case of Hunker v. Blng (D. C.) 9 Fed. 277, the facts were the 
same as in the case of Clark v. Marx, above referred to; that is to say, 
the voluntary assignée was permitted to sell the assigned property by order 
of the court of bankruptcy, and such assignée was allowed compensation in 
so far as he acted pursuant to such order of the court of bankruptcy. In 
the case of McDonald v. Moore, 16 Fed. Cas. 41 (No. 8,763), the assignée 
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appears to hâve been allowed .compensation for himself and his attorney; 
but there is .nq considération, upôn principle, of tlie propriçty of mailing such 
àiflp#ànœ, àni nb feferenCe to the authoritles on the subjeet 

Under tlje pteséit act It bas been determined by this Court that the ex- 
écution of a chatte! deed of trust Identical wlth the one hère in question is 
an act oï bànkruptcy, and is voidable at the instance of the trustée in bank- 
ruptey. Rufiïçéy & Slkemier Co. v.,Nbvelty & Machine Mfg. Co., 99 Ped. 
699. In tiie foregoing case It is sald': "The next question is whether the 
deed [chatteï deed Of trust] Is a con'veyttnce by the company with intent to 
hinder, dellay, or defraud Its créditera, or any of them. It is eontended that 
because it devoted ail the debtor's property to the payment of its creditors' 
demanda,' pro rata and equally, and because there is no fraud of the kind 
requisite tb ayold deeds at common ja-*, or under the statutes of fraudulent 
conveyances, -therefore this déed does not hinder, delay, or defraud creditors, 
within the meaning of the bànkruptcy act. In consldering the question, it 
must be borne 'in mind that .the bànkruptcy act confers certain peculiar 
rights and prl^l'Ileges upon creditors, whlch were unknown to the common law, 
and unrecognfeed by state statutes concerning fraudulent conveyances. 
Among thèse are the right (1) to choose their own trustée; (2) to examine 
the bankrupt; (3) to hâve notice of ail the Important steps in the adminis- 
tration of the, esta te; and (4) to bave the assets converted into mouey, and 
dlstributéd uiider the supervision and control of a court of bànkruptcy. Any 
course of procédure by an insolvent, llke that resorted to in this case, where- 
by he conveys ail his property to sotne trustée of bis own sélection, wlth 
power to dispose of It according to his own judgment, and with none of 
the safeguards provided by the bànkruptcy act, clearly deprlves the creditors 
of the valuàble rights accorded to them by that act. In addition to this, 
If such a courfee of procédure is open to an insolvent, he may In ail cases re- 
sort to it in anticipation of bànkruptcy, and thereby altogether def eat the 
opération of the involuntary provisions of the act. Considérations llke thèse 
lead me to the' conclusion that such a course of procédure, even though in- 
vulnérable at common law and unattended with fraud in fact, Inevitably 
opérâtes to hlhdér, delay, and defraud the creditors with respect to their 
rights under the bànkruptcy act. The rights above enumerated are taken 
from them, afid they are deprived of ail such safeguards, in their efCort to 
secure from the wreck of business sonie part of what is justly due them. 
Such being thef iiecessary conséquences of the a«t of the Insolvent In making 
a voluntart'. conTeyance of his property for the beneflt of his creditors, it 
fbllows that he ihiiét hâve Inténded such à conséquence." 

Tlie considération^, which hâve led the courts to déclare a chattel deed of 
trust a fraud' Ù^joii the bankrupt law are not purely flctiortial or artiflcial in 
character. Indeed;- bne of ttie most essentiel and important features of the 
présent banfaiipt' law is that the entiré administration and distribution of 
the assèts Is: controlled by creditors, and nOt by the debtor. A court of bank- 
rtijptcy, therefore, cannot fail to regard with' disf a vor any endeavor on the 
part of the bâîikrupt to control the administration of his estate, or to proJect 
his' influencé ih relation thereto beyond thé commencement of proceedings 
in bànkruptcy, 

là the llghi of the foregoinj^ principleB, it will be séen that the deci- 
sioiiS rendered' ùndét the act of 1867, and preyiously referred to, are perti- 
nent' authorlties under the présent law. The cases adjudged under the prés- 
ent statute are prâctlcally unaniraous In holding that a volùntary assignée 
or trustée wlll iiôt be allowed any compensation for his services as such. 
In the caée of Wllbur v. Wâtsbn (D. 0.) 111 Féd. 493, 7 Am. Bankr. R. 54, 
a volùntary àsi^ignee was denied compensation for services rendered prier 
te the flling of the pétition in bànkruptcy. The court, in the course of its 
opinion, says:"Stieh an assignmënt was eonstructively fraudulent and in 
violation of the bànkruptcy ' aét. In that it iprpvided for a différent mode of 
admlnistratioii of thç efïects' of the insblifent àebtor than that contempla ted 
by the act, • * [*'' The assignées wéré not assignées for value, but sim- 
ply agents of the assigner for the distribution of the proceeds of the prop- 
erty among thé èreditors. Bryan v. Bertiheimér, 181 U. S. 188, 21 Sup. Ct. 
557, 45 L. Ed. 814. Their custody was not for the purpose of preserving 
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tlie estate for administration nnder the bankruptcy law. On the contrary, 
their eustody was to enable them to act contrary to the policy o£ that law. 
Havlng voluntarily become parties to an arrangement wliich was contrary 
to the policy of the bankruptcy law, and assuming to carry ont the direc- 
tions of the assignor, I fall to see any reason for holding that they had ac- 
quired any standing in equity, or that there is any merit in their daim for 
compensation for what has possibly resulted in some beneflt to the creditors. 
It would be, In my opinion, a substantial violation of the spirit and letter 
of the bankruptcy act to allow the présent claims for compensation. The 
act provides that a trustée, for the performance of ail that thèse assignées 
hâve donc, as well as other services, shall reçoive the sum of $5, and 3 per 
centum on the sums to be paid as dlvidends and commissions. The amounts 
claimed by the assignées exceed this many times. It is pontrary to the pol- 
icy of the bankruptcy act that an insolvent should sélect the persons who 
shall administer the estate for the beneflt of the creditors, or that he should 
fix their compensation. If we are to allow for the services of assignées, this 
wlll tend to encourage the making of assignments, instead of direct ap- 
plications, to the bankruptcy courts. Furthermore, the présent trustée, un- 
der the law, is entitled to a flxed compensation, provided by the act This 
compensation covers ail bis services in reducing to moncy the property of 
the estate. To pay an assignée for doing the same thlng would be to make 
the creditors pay double for the performance of a portion of the services. 
While there are a number of décisions of référées and of courts which give, 
perhaps, some countenance to the contention that what an assignée has done 
for the benefit of the creditors should be paid for by the estate, it seems to 
me that the broader vlew is that one who has voluntarlly become a party to 
an arrangement which Is contrary to the policy of congress in enacting a 
uniform bankruptcy law should rather lose his tlme and effort than that the 
door should be opened to évasions of the bankruptcy act. In the présent 
case there is no question but that the assignées hâve acted honestly and in- 
telligently, and it is probable that the estate has proflted by their expérience 
and efforts; but this case must be decided, not upon the spécial circumstan- 
ces, but as a matter of gênerai law." In Re Peter Paul Book Co. (D. O.) 
104 Fed. 786, 5 Am. Bankr. R. 105, an assignée was denied compensation 
for his services prior to the filing of the pétition in bankruptcy, but was 
allowed a nominal compensation as custodian, at the rate of $5 per day, 
after the commencement of proceedings in bankruptcy. The court says: 
"The rule has been established in former cases, and, no doubt, It is the law 
now, that, where an assignment made under the state law was made with 
an intent to defraud the creditors, the assignée stands in the position of 
particeps criminis, and no allowance for either disbursernents or services 
will be allowed. The Peter Paul Book Company, a corporation, by Its act 
of gênerai assignment for the benéfit of its creditors committed an act of 
bankruptcy (section 3a, subsec. 4), for which it was adjudicated an invol- 
untary bankrupt on the pétition of creditors. Under the act of 1867, any 
business corporation might become a voluntary bankrupt, The right to be- 
come a voluntary bankrupt under the act of 1896 is expressly denied a cor- 
poration by the language of the bankruptcy act itself. It is contended by 
eounsel for the assignée that the debtor was precluded from becoming a 
voluntary bankrupt; that, under such circumstances, the exécution of a gên- 
erai assignment for the beneflt of creditors would not be analogous to the 
Gutwillig Case, 1 Am. Bankr. B. 388, 34 C. C. A. 377, 92 Fed. 337; that it 
is clcarly distinguishable from a case where the assignor is an individual, 
who may become a voluntary bankrupt, and therefore compensation should 
be allowed in this proceeding to the assignée as such. To so hold would 
be an invitation to insolvent corporations to make gênerai assignments for 
the benefit of creditors, in ordçr to obtain allowances for favorite assignées, 
resulting in the duplication of charges. This has always been guarded 
against. It is the duty of persons seeking relief in the bankruptcy court 
to proceed in the least expensive way to obtain the benetlts of the act. The 
Gutwillig Case, supra, lays down the doctrine that 'a gênerai assignment 
for the beneflt of creditors is void as against the trustée appointed in the 
subséquent bankruptcy proceeding, or as against the creditors of such debt- 
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ol-f" $M. ttftt ""feli^ in asslgnméiit 6i disposition of projerty Is In fraUd of 
(WjÈflltrôm -Mo Wye''^tt rlght to' Ipvoke the protection 6f thè bankruptcy 
act' An«.ît 'fsî.'aéclaïed to be 'a kienéral princlple of bankruptcy laws not 
only io a(}iDl'nl'stw',tWè assets of lîjiiolyéilt debtors on the basis of equality, 
but té çecuy^ that téSflit by glvlngto the credltors, and not to the debtor, 
the sëleètloç of the jjèrson to be Intrusted wlth the administration.' " In 
Ee Tatiijp (D. C.) 1Ï2 Fed. 50, 7 AinL, Pankr. K. 52, a volUntàry atslgnee was 
denied (^nittensatloii for services In preserving the estate. The court says: 
"The àSsIgnnient being an act pf bankruptcy, and a fraud on the bank- 
ruptcy actiÇâs-Cont^mplatèd thereln, the assignée Is a pàrty to the wrongful 
act. An',; ailô'v^àncev'f or services rèndéred In the furtherance of such wrong- 
ful act -Wjïiijdbè '4 violation of the éplrlt If not the letter, of the bankruptcy 
law. Thé Wsigùniént Is vold, and.acts done In pursuance thereof confer no 
rlghts, -wl^èn pwce^lngs In baiikçiiptcy are Instltuted wlthln four months 
of the aate :of Bûch assignment." In Stearns v. Flick (D. C.) 103 Fed. 919, 
4 Am. Si^nkr. E. 723, a volpntârj'' assignée was not only denied compensa- 
tion, b\it'.T^ràs jalbo hèld not çntltledi.tp relmbursements for expenses incurred. 
The court '/sîiys- "The àèsignjnent Vas an act of bankruptcy, and the ac- 
ceptance çtlit ând thé attem^it to aàminlster It was wrongful, In that It 
ténded to ' deif éflt tl^S operatibn pf the bankrupt law. • * * No equity 
ean arlse, therèfore,.;in fàvor pf' thé: assignée, whlch would entitle him to 
corppénsatlon ïpi" sefylces rendered, or to relmbursement for expenses In- 
ctnred, In an attempt to defeat the opération of the bankrupt law." 

iV'Ith référence, to the çl£(im qf the re'spondent for compensation for the 
se#,içeS of îils a^torneys, thé casés alrea,dy, reférred to seem to be décisive 
of tie question, pre'sented. In ré Cohn, supta, Since the services rendered 
by the trustee'S :àttorneys related to the administration of the trust by the 
tnistee undèr the èhattel dee^ Ot trust, the same considérations that constrain 
thé courts to den^^ çompensatïpn„to a trustée for his services render It neces- 
■^ary, In the opinion of the épéc'al master, to refuse compensation to hia 
^ttorneys. It may be that sonje part of the services rendered by the trus- 
tée^s attomèys hâve been bénéficiai to the estate, in the sensé that, had 
such services not been rendered, It would iave become necessary for the 
trustée In bankrnptfcy to procure and pay for légal services of the same or a 
similar charaeter. Whether this.la or Would be the case Is, however, at best, 
X. înattér of èonJecturé; and the parttcular services whlch might efCect such 
a^pàvlng to thé tnistee In bankruptcy cannot be clearly distlnguished from 
thé général masè ot services rendered by the attprneys. The controlling con- 
sidération Is that the servlçepactually rendered by the attorneys for the 
trustée Were tendefed In conneétîOn Wlth, and as Incidental to, the adminis- 
tration of the alsSets by the trustée, under the authorlty of the chattel deed 
of ttust; and a'â sùch adminlsti'atlôn is declared to be constructlvely fraudu- 
lent; uiider the bankrupt lavp-, and Is held to hâve the effect of deprlvlng 
credltors of the Wghts and safeguards secured to them by the provisions of 
that law, It seems tp fOUow that the letter as well as the pollcy of the stat- 
ute îo?:bld8 coippensatlon to the attorneys Vho co-operate with and ald the 
trustée' Iil a cotirsé of conduct condemned ais Illégal by such statute. 

Tlieré Is another considération whlch the spécial master thinks has a col- 
lalàérali If not a direct, bearing upon the question of the rlght of the trus- 
tee's attorneys to compensation for thelr servlèés. Mr. Summers, the trus- 
tée, àrist be regardeà as a mère agent appointed by the bankrupts to dis- 
trlbute their estate among thelr credltors. Bryan v. Bernheimer, 181 U. S. 
188, 21 Sup. et. 557, 45 L. Ed.. 814. It Is well settled that a bankrupt him- 
self carifaot, af ter the comménceilnent of proceedings In bankruptcy, charge 
his estate wlth a llablUty tô pay for légal services rendered in relation to 
matteïs collatéral to the bankruptcy proceedings. In re Burka (D. C.) 5 
Anl. Bânkr. tl; 12, 104 Fed.' S2l^, It seems to the spécial master Uloglcal to 
hbld that while a bankrupt hlmself cannot, affer the commencement of pro- 
c^dlngs In bankruptcy, Incur a debt whlch wUl hâve the status of an ordi- 
nary clalm, as agàinst his estate, he may, nevertheless, by means of a chat- 
te! deed of trust, appoint aii agent who can charge his assets with debts 
of a preferentlal charaeter.' If it Is detétmihed that a voluntary assignée 
«r trustée and his attorhéy are' entltled to fuU compensation for their serv- 
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ices, to be paid as preferential claims out of the estate, It wlll hâve the 
necessary effect of conferrlng upon Insolvent debtors the power lu ail cases 
to charge their assets with the obligation of paylng for the services of such 
îrustees and attomeys as they may see fit to deslgnate. 

In the présent case It has been contended that, whatever the gênerai rule 
may be, the respondent should be fully compensated for hls services, be- 
cause (1) he administered the estate wisely, and with bénéficiai results to 
creditors; (2) because certain credltors expréssly assented to the sale of the 
assets by the trustée, and the remainlng creditors stood by and permltted 
him to proceed with such sale, and therefore no one shonld now be heard 
to deny his claim to compensation for efCectlng such sale. In the opinion 
of the spécial master, neither of the foregoing contentions ought to be glven 
any weight In thls case. So far as appears from the évidence, the respond- 
ent acted wisely and secured good results In hls administration of the prop- 
erty conveyed to him by banlirupts. There can be no doubt, however, that 
a voluntary assignée or trustée wIU In every case assert, when he cornes to 
ask compensation for hls services from the court of bankruptcy, that his 
administration of the assets has been particularly vrise and bénéficiai to 
creditors; and, unless such assignée or trustée has committed some palpable 
blunder, there Is ordinarily no wày for the trustée In bankruptcy to con- 
trovert or disprove such assertion. The bénéficiai or meritorlous character 
of the trustee's administration is too uneertain and shifting a standard to 
make it the controlling fact in determlning hls right to compensation. Fur- 
thermore, the administration of an Insolvent's property by a trustée of his 
own sélection, in the mode and manner dictated by such insolvent in hls own 
deed or conveyaUce, opérâtes, to deprlve creditors of ail the safeguards pro- 
vided in the bankruptcy law, and cannot be regarded with favor by courts 
of bankruptcy, whether the results happen in the particular instance to be 
good or bad. In the case of Hardy v. Clark, 3 N. B. R. 385, Fed. Cas. No. 
1,420, It is sald: "The design and purpose of the bankrupt act are that 
the property of the Insolvents shall be secured to the creditors In the very 
mode pointed out thereby, with ail the faclllties for Its appropriation, a!l the 
security for its administration, ail the safeguards against fraud, ail Itn pro- 
tection against devices to establish false claims, flctitlous debts, and il'legal 
or inéquitable préférences, which that. act provides, and in the summary 
manner in whlch the proceedings may be conducted. It Is not, therefore, 
for the debtors, or for the debtors and some of the creditors, to say that 
they can devise a better or safer or more economical mode of reachinf the 
same final resuit. If It were true, It would be only saying that they, wlll 
resort to an expédient to def eat the bankrupt lav^, and that their rèàson 
therefor is because they thînk their plan is wiser and better than that which 
congress has devised." 

The fàct that creditors did not enjoln the respondent from dlsposlng of 
the assets, or take thè property out of hls hands through the médium of a 
recelver, does not, In the opinion of the spécial master, strengthen the re- 
spondent's claim to compensation for hîs services and those'of his attorheys. 
The credltors of bankrupts, by flllng a pétition in bankruptcy, Invoked, as 
against respondent, the remedy oftered them by the bankrupt law, on the 
very day that the chatte! deed of trust was executed; and such creditors 
proceeded to secure an adjudication of bankruptcy at the earliest date prac- 
ticable under the provisions of the law. Surely neither the bankrupt, by 
his voluntary wrongful act in executing the chattel deed of trust, nor the 
respondent, in acting under such deed of trust, and thereby partlcipâting in 
such wrongful act, can Impose upon creditors the burden of securing an in- 
junction or the appointment of a recelver, or, in default of such action by 
creditors, insist that créditons are estopped to deny respondent's claim to 
compensation for admlnistering the assets. 

For the reason heretofore stated, tlje spécial master Is of çpinion that ♦ihe 
liabïUty Ineurred by respondent to Messrs. Lyon & Swarts for légal services 
rendered him ought not to be paid out of the funds belonglng to the bank- 
rupts' estate now in tjie hands of respondent, and that respondent ought 
not to be allowed ahy cbnipensatiori for hls services as trustée out of sald 
funds. The spécial master tsfufther of the opinion that it would be a mau- 
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fest.ëVjas'lon oi; th^ provlsîonç of iixe lisinirùpt law to deny the respondent's 
olatij^tô cOBipeiisa,tloil for services as iri|^teë, and at the same time to award 
hliiisti'éh eom'péns'ation as "cùstodian," ' 6r; (or services in preserving tUe as- 
sste, aftpr the flUng of the pétition ïii, bâûkruptcy, as would be the sub- 
sjtiPtlaî, eQUlvilIent of f «11 compensation for hls services as trustée. The 
auth6)i?ltles se,eta to justify a reasoriàble allowânce to the respondent as 
cnstodian subséquent to the commeÇicsiment of, proceedings In bankruptcy, 
and as the awarding of such conipenfiatlon does not appear to be subversive 
of the pollcy bf the bankny)t law, the' spécial ihaster recommends that the 
respondent be allowed compëiisatlon as Custodlan at the rate of $10 per day 
from Septemljer 18, 1901, (the day he tbok cbarge of bankrupts' property), 
un'tU and includlng October 2'^, 1901 (the dûy he disposed of such property). 
Upon thls basls the compensation pf the respondent would be $400. ïlie 
spécial master accordingly flnfls that the respoftdent has In his hands the 
suin of $33,121.33 belonging tb the bankrupts' estate, that he is entitled to 
retaln ont of jçald funds the sum of $400 as çpmpensation for hls services 
ini preserving tt^.e property of thé bankrupts subséquent to the flllng of the 
pétition in bankruptcy, and that he should bé ordered to pay over the bal- 
ance, to wit, thç sum of $32,721.33, to the petitioner herein. 



THE EUEOPA. 

(District Court, S. D. Alabamâ, ^JÛly 5, 1902.) 

No.988. 

I. Collision— Steam akd Sailing Vessbls— Duty of Sailing Vbssel to 
Kbbp her Cogbse. 

A salIlng vessel is not Justlfled lû changing her course, when nearly 
ahead of a closely approaehlng steamer, because of a. mère appréhension 
of danger; and where. In faCt, the change créâtes or Increases the 
danger, she wlll be held m fault for à resulting collision. 

8. Samk— Evidence CoNBiDERBD. , 

A small sloop was crossIng the river at Mobile on a northeasterly 
course, makîng little hea,dTya^ owlng to the light wind and strong out- 
, ward current. When about thé péntër of the channel, she saw a steamer 
coming down stream, from t$QO. to 1,200 feet distant. Fearlng collision, 
the sloop yrore muni and' ^t^^ed (or thp wést sjde of the river; the 
steamer being then not more,,ïh?n 600 feet d^istaht. A collision folio wed, 
In which the sloop was sunk. ' Thôse in charge of the steamer testified 
that they y^/STf steering tp pae(s tP the westward and astern of the sloop, 
and would hflve dohe so In sare;|y ha^ shp npt unexpectedly changed her 
course; but ijiatlt was, then^tpplateto àvojd collision. Thé évidence 
also |:end^tp.sbow, that 'lié steamer was going àt slow speed until the 
sloop changed ^épÀr'se, and thén stopped her engine, and did ail that 
coùld ife done tp pr'ejvfent the collisloti. Bél^ ^h^t the sloop was alone 
In, fault iii violàting the rule 'which, under the circumstances, required 
,,, her to keephër course. . 

,,ln Admifalty. Suit fpr ÇblHsiom^ 

1 ' Smith & CîayHôrf for iibelants. 
Pillans, Hanaw & Pillans, for claimànt. ' 

'TOÛLMIÎÏ, District Judgér The facts ùf this case, as shown by 
the evi^^ce, are, in substance, that one , 6î the libelants bwned the 
slpopi for the; loss of which tins suit is brought. The sloop was be- 
tweea 30 and 25 feet long, 9 or 10 feet beam, and rigged with main- 
sail anÔ jib and wîth such other aRpaï;el, etc., as was suitable to her 

î i. Sèe Collision, vol. 10, Cent. Dlg. îf 46, 48-51. 
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trade, which was , principally that of oystering. She had aboard 
the other two libelants, who composed the entire crew. One of them 
was captain and the other mate. The sloop was at the time of the 
collision withoiit cargo. About lo o'clock on the morning of April 
13, 1902, she came ont from a pier or slip on the west side of Mobile 
river in the south part bf the city of Mobile, bound up the river. 
The wind was from the south, and light. The carrent was running 
ont and strong. The sloop, having cleared a bark which wâS lying 
at the end of the pier alongside the slip from which she came, pro- 
ceeded in a northeastwardly course in the direction of the east side' of 
the river. The two libelants, who testified to the stateof the wind and 
current, stated that there was hardly enough wind to go against the 
current. They had ^H sails spread, but made slow headway. When 
néar midway the cnannel they saw the steamer Europa coming down 
stream, and appearing to be iJS^^ or 2 blocks away, probably 900 
to 1,200 feet. The mate of the 'sloop stated they did not see the 
steamer before. Up to this time the sloop had been on her star- 
board tack. Her sails were to the port, and somewhat obstructed 
the view directly up the river. Just as the crêw of the sloop saw the 
steamer, they haulèd down the jib, the sloop 'Svore around," and 
with sail to the starboard started on her port tack ; going towards 
the west side of the river. She was barely under way, and very 
slow way, when the steamer coUided with her on the starboard side, 
striking her just forward of the rigging. The sloop was sunk, and 
became a total loss, with ail property and efifects on board. The 
two members of the crew were thrown into the water, but were soon 
rescued by two men in a small boat who were near by, The wit- 
nesses for the libelants heard no whistle blown by the steamer, and 
did not see that she reversed her engines or slowed dovm her speed. 
The steamer, as testified by her officers, was on an outward voyage, 
deeply loaded with cargo, drawing 14 feet, 652 tons net, 1,041 tons 
gross, and about 30 feet beam. She was descending the river on her 
starboard side, and on the west side of the channel. The sloop was a 
little north of the bark referred to, and was heading north northeast 
toward the eastern bank of the river, some 3 or 4 blocks away, when 
first seen by the officers of the steamer. Her sail was pretty well 
free, and extended out on the port side. The steamer blew her 
whistle several times, and was keeping to the west bank, expècting 
to clear the sloop on the steamer's port side. When the steamer was 
in about 600 feet of the sloop, the latter hauled down her jib and 
"jibbed her mainsail," and headed for the west bank of the river, 
across the course of the former. The steamer was going down the 
river at half speed, and when they saw the sloop she was put at slow 
speed. When a collision seemed imminent, her engines were stopped, 
but the vessels were very near together then, — too near, it is claimed, 
to avoid the collision. The witnesses for claimant are the master and 
chief officer of the steamer and the local bar pilot, who was navigating 
her down the channel. They state that. the steamer could not hâve 
prevented the collision, because the sloop changed her course so 
unexpectedly, and when so near the steamer, that the latter had not 
time or opportunity to get out of the way; that the steamer was 
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Vf^jtqi^hf^^west bîuik of,the,ch£tniielj an<J that, although she shifted 
her wheel ;and jStapped lier speéd, with the current she had to con- 
tend with .il: jwas impossible to tfo, mofe than she did to avoid the 
collision. The pilot testified;that,I^e;,çxpect:ed the sloop to keep her 
course and;,^pe,ed; that he savy jiothwig to prevent her doing so; 
and tliat tç ififneuvered the steaj:ifier to p|ss to the westward and 
astern of the^^oop; and coidçl and kould hâve (Jqne so without trouble 
but that the §i90p suddenly cîxaijgç^'bèr courçe, and undertook to run 
açross the co^fljse of the slfeanaer with a light wind and adverse cur- 
rent, when 4pf(jn^r the steamer for. the latter to get out of the way 
and avoid the collision. At.the tfine the sloop changed her tack, 
thestean^içr.^wàç in about.606 feebbf her, a^parently between 2 and 
3 lengthS[,9|^' (h/s steamer. The çji^nnel at t^ie point of collision is 150 
fe«ït wide,<i^l?,out 30 feet of which, on the west bank, was occupied by 
thc: bark refêrred to. , ; 

It appears, then, that tbe sloop was on her starboard tack going 
northeast, and was near midchannel when her crew sighted the steamer 
approaçlyng frqm up the river., ^vidently believing there was risk 
of colli'siqu,-^ith the idea of gettîpg out of'the way of the steamer, 
they let tliç; sloop "wear around," as they express it, headed for 
tlie west side of the river, aiîd were, on the port tack when the col- 
lision occurred. The sloop came about in the vicinity of the steamer, 
and the collision followed. No reason, is igiven, and none appears, 
for not holding her course, further, thaii appréhension of danger. 
But mère appréhension of danger is not sufRcient to exonerate a 
sailing vesselfor failure to, hold it's course, unless it was apparent 
that a collision was then imminent. , It does not appear from the 
évidence in thecase that a çoUisioij was imminent until the sloop by 
her change flf course made it so. , Where a sailing vessel and a 
steamer collrae, the presumptionof law is that the steamer is at fault, 
being required, to keep out of the way; and nothing but inévitable 
accident or the misconduçt pf the sailing vessel can overcome this 
presumption; andthe fault of the sailing vessel must be clearly proven. 
Pr^rna facie the steamer is at fault, to escape which misconduct on the 
part of the sailing vessel must be shown, and such a compliance with 
the rules on the part of the steamer as tq absolve it from fault. Spen- 
cej;, Mar. Coll. § ,93, and authorities citçd in note 5, Nav. Rule 20, 
Act Jij^e 7, iS97:(3P,,Stat. 96,;ioi). The rule is that "where one of 
twp vessels is to, ilceep out of the way the other shall keep her course 
qjid speed." Nav.; Rule 21. Where a sailing, vessel and a steamer are 
proceeding in a direction, that may involve collision, the duty of the 
îormer is to hold its, course, while the latter keeps out of its way. 
The observance of the rule is no more striçtly required of one than of 
the other. Thertile créâtes a mutual obligation, whereby the sail- 
ing vessel is required to hold its course in order that the other may 
kiiow its position, and not be led into erroneous maneuvers in en- 
deavoring to comply with the requirements of the rule. The rule is 
imperative, and admits of.no option or choice. Spencer, Mar. Coll. 
§ 89. Whether it is safer for the steamer to pass on one side than 
on another are questions the sailing vessel is not permitted to décide 
undfw ordinary circumstances. The duty to hold its course yields 
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only to actual and obvious necessity. Spencer, Mar. Coll., supra; 
The Santee (D. C.) 48 Fed. 126; The Lizzie H«nderson (D. C.) 
20 Fed. 524. A sailing vessel, departing from its course when it 
should bave maintained it, is liable for the results following such change 
if it contributes to the collision. Spencer, Mar. Coll., supra. The 
rule requiring a sailing vessel to hold its course does not take efïect 
until the vessels are in a position where a collision may be promoted 
by a change ; and mère appréhension of danger is not sufficient to 
exonerate a sailing vessel for failure to hold her course. Spencer, 
Mar. Coll., supra; The Monticello v. Mollison, 17 How. 152, 15 L. 
Ed. 68. When a steamer takes précautions sufficient to avoid col- 
lision, and they are rendered ineffective by failure of the other to keep 
its course, it is thereby absolved from liability unless it clearly appears 
that it might hâve avoided the sailing vessel notwithstanding its error ; 
but the évidence must be clear and convincing to establish such lia- 
bility. Spencer, Mar. Coll. § 91 ; The Potomac, 8 Wall. 590, 19 L. 
Ed. 511; The Adriatic, 107 U. S. 512, 2 Sup. Ct. 355, 27 L. Ed. 
497- 

"The conduct of the sloop under tlie çircumstances was not justifled by 
any rule of navigation. On the contrary, it vlolated the rule which re- 
quires that, where one of two vessels is to keep out of the way, the other 
shall keep her course and speed. Thls rule bas been construed as requir- 
ing that a sailing vessel in the near présence of a steamer must beat out its 
tack where there are no exigencies of navigation to prevent it." 

Quoted from the case of Jacobsen v. Navigation Co. (C. C. A.) 
114 Fed. 705. And in the case of the Illinois, cited in the case last 
referred to, the suprême court said : 

"Because a steamer must keep out of the viray of a sailing vessel, It by 
no means follows that a sailing vessel may unnecessarily throw herself 
across the bow of an approaehing steamer. It is as much the duty of the 
sailing vessel to be diligent in the performance of her duty as it is that of 
a steamer to be mindful of hers." The Illinois, 103 U. S. 298, 26 L. Ed. 562. 

"A steamship is not llable for collision with a schooner unnecessarily tack- 
Ing across the steamer's bow in a narrow channel, and in such clase prox- 
imity that tbe steamer cannot avoid her." The Philadelphian, 10 C. C. A. 
127, 61 Fed. 862. 

The last case is also authority for the proposition that 

— "Testimony as to précautions taken by a steamer to avoid collision wlth 
a schooner, given by intelligent witnesses on board the steamer, who co-oper- 
ated in the precautionary maneuvers, is not overcome by that of witnesses, 
looking on from remote points or aboard the schooner, who failed to observe 
such précautions." The Philadelphian, supra. 

I find from the évidence that the sloop was at fault, whîch caused 
or contributed to the collision;, and it does not convince me that the 
steamer neglected any précautions rendered necessary by the Spécial 
çircumstances of the case or required by the rule. Libel dismissed. 
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CENTRAL R. & BANKING CO. OF* GBOEOIA V. PARMBRS' LOAN & 

TRUST GO. 

FARMERS* LOAN & TRUST CO. v. CENTRAL R. & BANKING 00. OP 

GEORGIA et al. 

(Circuit Court, S. D. Georgla, B. D. March 29, 1901.) 

1. EQtriTT— Procédure— Intervention ûndbr General Ordbr of Court. 

Where the court, in lltlgatlon involving the distribution of the pro- 
ceeds of the property of an insolvent railroad company sold under its 
décrees, màde an order requiring ail credltors of the company to appear 
béf ore a master and prove thelr claims, tt cannot be objected that a 
crédltoï, âssertlng a rlght to preferential payment over other claims f rom 
funds H the hands of the court, proceeds by Intervention under such 
ordey, rather than by an original bill. 

2. NEGOTiABiB Bonds— Défenses— RioHTS of Pubchaser fbom Bona Pidk 

Holder.' , 

A. purehàser of outstanding negotlable bonds, from one wbo was a 
bona flde holder fOr value bef ore maturlty without notice of an inflrmity 
therein, takes ail the rights of the seller, although the second purohasev 
may havç had notice of such Infirmity when he bought; and it is im- 
materiai thàlt he purehased aftéï maturity. 

3. SaMB— PURCÇASE APTEB DbFAULT IN PayMENT OF IktEREST. 

Negotlable bonds are not dishonored, so as to affect the equities of a 
purchâser, bécause at the time of his purchase he had knowledge that 
there iiàd bpen default In, the payment of Interest thereon. 

4. Railboad Éonds — Enforcement against Sinkino Pund in Hands of 

Trustée-Défenses. 

The question whether or not a guaranty oiC the bonds of one railroad 
company by another was ultra vires is Immaterial, in a proceeding by 
a holder to enforce payment of such bonds from a sinklng fund which 
the company Issuing tlrem had paid into the hands of the guarantor 
as trustée for thelr rédemption at maturity; nor is It any défense to 
• such ptfoeeèfliûg that the guarantor was without légal power to under- 
take thé dutles of trustée. 

5. RAII.ROAD-iDiBÎ'RIBUTION OF ASSBTS IN InSOLTENCY— TRUST PCND. 

A railroad 'Company guàrantied the second mortgage bonds of another 
companj», wbich It coutrblled, and required the latter to deposlt with 
It as ttùstee a certain snm each year to éreate a slnkihg fund for the 
payment of the bonds at maturity. Both eompanies became Insolvent, 
and their property was sold under decrees of foreclosure. A certain part 
of the guarantbr's property, which was not covered by mortgage, was 
i. Bold sepi^iyaituly, and the prpceeda were set aslde by the court as a fund 
forunsecup^jOreditors, who were directed to prove their claims before 
the mastér, ïftffçW, that holders of unpaid guàrantied bonds were en- 
: titled In, MP^ty to hâve so much of such proceeds as equaled the ac- 
cumulated sinking fund treated as a trust fund and applied to the pay- 
ment of their bonds, as against the holders of deflciency judgments taken 
in thé forecloènre sults against the guarantor. 

In Equity, 'Consolidated (iauses. On intervention of Robert S. 
Adams and th^ rCharleston & Western Carolina Railway Company. 
Exceptions to mâster's report. 

Augustine T. Smythe, A. M. Lee, and Anton P. Wright, for inter- 
veners. 

Henry C. Cunningham and Alexander R. Lawton, for Central of 
Georgia Ry. Co. 

1 2. See Bonds, vol. 8, Cent. Dlg. § 111. 
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SPEER, District Judge. Robert S. Adams and the Charleston & 
Western Carolina Railway Company hâve brought interventions in 
the consoHdated causes above mentioned for the foUowing purpose: 

Robert S. Adams seeks to obtain payment of 2 second mortgage 
bonds issued by the Port Royal & Augusta Railway Company, num- 
bered 78 and 80, each for the sum of $500, dated the ist day of May, 
1882. The Charleston & Western Carolina Railway Company seeks 
to obtain payment of the amount due on 79 similar bonds. 

It appears from the record that the second mortgage bonds of the 
Port Royal & Augusta Railway Company were issued on the ist day 
of May, 1882. They amount in ail to $150,000. At that time the 
Port Royal & Augusta was under the control of the Central Railroad 
& Banking Company of Georgia, which directed the opération of its 
physical properties and ail of its financial undertakings. The Port 
Royal & Augusta was embarrassed and had but little crédit, and in or- 
der to float thèse bonds the Central Rajlroad & Banking Company of 
Georgia guarantied their payment. The terms of the guaranty were 
as follows : 

"For value received tbe Central Kaiiroad & Banking Company of Georgia 
does hereby covenant and agrée witli the holder of the bond for the time 
being that the said Port Royal & Augusta Railway Company will pay the 
principal of said bond at maturity and the interest coupons attached thereto 
as they severally become due, according to the ténor thereof, and in case of 
default by said Port Royal & Augusta Railway in payment of principal and 
interest the Central Railroad & Banking Company of Georgia will pay the 
same. In witness whereof the Central Railroad & Banking Company of 
Georgia bas eaused its corporate seal to be hereto attached and its guaranty 
to be signed by its président and countersigned by its cashier." 

This guaranty is signed by William M. Wadley, président, under the 
seal of the indorsing corporation. Having been given a marketable 
value by this guaranty, thèse bonds were sold, and purchased by a 
number of persons, who paid value therefor and bought in good faith, 
without knowledge or suspicion of any want of validity in the guaranty, 
if, indeed, it is invalid. Among thèse were the intervener Robert S. 
AdamSj who bought the two bonds he has proven. Other purchasers 
were Simon Borg & Co., Francis R. Appleton, Abram S. Hewitt, 
executor, and Robert M. Ogden. It cannot be fairly contended, and 
is, indeed, undisputed, that thèse were innocent purchasers in good 
faith in open market and for a fair considération. It further appears 
that Thomas & Ryan, a partnership dealing largely in railroad securi- 
ties, bought ail of thèse bonds held by the purchasers mentioned, save 
those held by the intervener Robert S. Adams. This appears from a 
schedule of the bonds submitted in évidence with the distinguishing 
numerals of each attached. Thèse bonds thus purchased by Thomas 
& Ryan were by them assigned to the Charleston & Western Carolina 
Railway Company, the intervening corporation. The Port Royal & 
Augusta Railway Company, the principal obligor of thèse bonds, has 
been long insolvent and has been sold under mortgage foreclosure. 
The same fate has visited the Central Railroad & Banking Company 
of Georgia. The properties of thèse corporations, by judicial orders, 
decrees, and sales, hâve been transferred to other corporations. The 
former properties of the Central Railroad & Banking Company of 
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Geçirgia are now held and operated hy the Central of Georgia Railway 
Conjpany. The properties of the ^Port Royal & Augusta Railway 
C.om|>fUQy were held and .operated for à tiine by the intervening corpo- 
ration," the Charleston & Western Carolina Railway Company, which 
h^s In turn passed under the contr'ol o^ thé system knowh as the "At- 
lantic CbaSt Line." Thèse results' were accomplished in, the main 
through the process known as "reorganization." 

Enormous judgments, aggregating many millions of dollars of in- 
debtedness qf varions descriptions,' were taken against the Central 
Railro^d,& Banldng Coropiany of Georgia. Many of thèse judgments 
long antëdatC; the deciree oï the circuit, court for the district of South 
Carolina which ascert^ined the àmount due on thèse bonds by the 
Port Rwai & Augusta Railway Company, as principal, and ,the Cen- 
tral Raij;ri3ad'& Banking Company di; Georgia, as guarantor, and the 
subséquent fincjing ,of the, standing- piaster. It is obviously true that 
if the liens of suchjudgpients, aggiregating in the neighborhood of 
$i7,oo6;cK)Q, àré to be treated as superior to the lien of the inter- 
veners, their demand for payment of their bonds must be denied. It 
is, howeyer, true that, pending litigation, the court, the circuit judge, 
the H6nd;rabl,ç Don A. Pardeé, presidirïg, attempted to make pro- 
vision fôrtliejJayment of debts due % the Central Railroad & Banking 
Company of Georgia to creditors wliiose demands hâd not been includ- 
ed in thé large judgments above ttlehtioned, which were taken prac- 
tjcally by ,i;pn?ent in the process of rëôrganization. With this purpose, 
about theVïçth of Qctober, iSgSj.cçrtain assets belonging to the said 
Central Railitoad & Banking Company, of Georgia, which were not in- 
cluded or coveréd by thé terms of âny mortgage on the property of 
said coiïipany, were ordered to be sold by a spécial master. The order 
provide4 that ail çlaitns of every nature >ivhatsoever against the Central 
Railroad & Banking Company of Georgia or the receivers thereof 
were to be referred to Geo. W. Owens, standing master of this court, 
who wa§ ditectèd as spécial master topublish in the city of Savannah 
a notice ç^lliiig upon ail creditors to prove their claims. The property 
which had.escaped the liens of the gig^nliic mortgages, which by créa- 
tion or incipir^ement had been plaçed in rapid succession on the prop- 
erty of this jll-fated corporation, and which quite inaccurately has been 
termed thç!. "^verflow property,*.' were sold for ithe sum of $266,000 
by the spécial master designated fojç that purpose. This sum result- 
ing from this sjale, pursuant to the brder of Judge Pardee, was in- 
trusted to the custody of the Central of Georgia Railway Company. 
It was, how.çver, distinctly set apart by the court to be divided among 
the creditors of the Central Railroad & Banking Company of Georgia 
whom the mastei: should,find were duly entitled thereto. The inter- 
veners npw beîpj'e the covirt hâve filed their intervention, setting out 
the facts relative to theif ownershîp pf the jbonds of the Port Royal 
& Augusta |î.ailway Company as above stated, and asking that their 
pétition be referred to the spécial master whose duty it was to inquire 
into 5uçh putstatiding claims, that he might proceed, conformably to 
the order bî the court abovç set forth, to ascertain and make effective 
their demands against the fund thus set apart by the court. Becoming 
apprehensive, however, that the master' would subject the said sum of 
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$266,000 to the large judgments, obtained in the process of reorganiza- 
tion, particularly to the judgmeht of $7,250 for a deficiency on certain 
bonds of the Central Railroad & Banking Company of Georgia, known 
as the "Consolidated mortgage bonds," which bonds had been issued 
to secure a floating indebtedness of about $4,000,000, interveners ap- 
plied to the court upon a pétition in the main cause and obtained an 
order directing the master to withhold îurther action in hearing and 
reporting on the matters invôlved uhtil a hearing by the court could 
be had, This order was of force when counsel for the interveners and 
for the Central of Georgia Railway Company entered into the stipula- 
tion following: 

"Petltiûin of Robert S. Adams and C. & W. C. Railway Company. 
"It is stlpulated between counsel that In the références to be held before 
Geo. W. Owens, as spécial master, under order of tlils court bearing date 
the 19th day of Octobei-, 1898, Robert S. Adams and the Oharleston & 
Western Oarolina Railway Company, creditors of the Central Railroad & 
Banking Company of Georgia, by virtue of Its iadorsement and guaranty 
upon certain second mortgage bonds of the Pqrt Royal & Augusta Railway 
Company, shall be at liberty to contest the.claim of the Central of Georgia 
Railway Company to any right to share in any of the proceeds of the orerflow 
assets by reason of the claim of the Oglethorpe Savings & Trust Co., trustée, 
against the Central Railroad & Banking Co. of Georgia, in the sum of 
$251,981.30, and also by reason of the daim of the Central Trust Company 
of New York against the Central Railroad for the amount of $7,230,000, with 
interest, on the Consolidated mortgage bonds of the sald Central Railroad 
& Banking Co. of Georgia, irrespective of the fact that an order was taken 
in the flrst-mentiôned claim, to wit, the claim of the Oglethorpe Savings 
& Trust' Co., trustée, on the 13th of March, 1899, and In the seeond-mentioned 
daim of the Central Trust Company by virtue of an order dated the lOth 
day of May, 1898, by which orders a deficiency was declared to exist in favor 
of the sàid trustées on the said mortgage bonds, and that no daim will be 
interposed that the said parties are precluded from making any and ail 
such objections as they may see proper against the said daims because 
of the taking of the said orders; and in view of this stipulation no further 
proceedings wlll be had under the pétition of Robert S. Adams and the 
Oharleston & Western Carolina Ry. Co. filed herein, and that the restraining 
order granted by Judge Speer on that pétition be rescinded; and that said 
master, Geo. W. Owens, Esq., shall proceed and make his report to the 
court with ail convenient speed as to the distribution of the funds arising 
from the sale of the property and assets of the Central Railroad & Banking 
Company of Georgia now for distribution. 

"Smythe, Lee & Frost, Anton P. Wright, for Adams and C. & W. C. R. R. 
"Lawton & Cunningham, Attys. for Central of Ga. Ry. Co." 

This stipulation, it will be obseryed, relates distinctly to the inter- 
ventions now before the court, and, in considération of the vacation 
by consent of the restraining order to the master above referred to, 
net only concèdes to counsel for interveners the liberty to contest 
the claim of the Central of Georgia Railway Company to any right 
to share in any of the proceeds of the "overflow assets" by reason 
of the several large judgments above referred to, but also agrées 
"that the master, Geo. W. Owens, Esq., shall proceéd to make his 
report with ail convenient speed as to the distribution of the fund 
arising from the sale of the property and assets of the Central Rail- 
road & Banking Company of Georgia now for distribution." Pur- 
suant to the original order of his honor, Judge Pardee, and to this 
stipulation of counsel, ample and, indeed, copious answers were filed, 



and the master has considered the évidence, lieard the arguments of 
cpunael for botli parties, and made his report. In view pf tlië tre- 
mendous njagnitude of the record, the report of the tnaster îs nec- 
essarily vpluminous ; but it will sufïice to say that he finds the Cen- 
tral of Geprgia Railway Corapapy liabïe for the principal and in- 
terest due on the bonds before thè court upon two groUhdg, n^mely : 
That they arc entitled to paymenj; f^rom the fund resulting fro'm the 
sale of .the iinpledgçd property, ;called the "overflow asseis," and, 
again, beca,use it , appears from ' the record that wheh the Central 
Railroad & Banking Company of Georgia affixcd its guaranty to the 
second mortgage bonds of the Port Royal & Augusta . Railway, a 
provision was made for* a sinking fund to meet those bonds, of which 
the président of the Central was made the trustée, ànd as such trus- 
tée he actually received in cash from thé' Port Royal & Augusta Rail- 
way Company a sum which, prihcipal and interest, now airiounts to 
$105,000, upon which sum the intervençrs hold in tlpieir prpven bonds 
a lien possessing the highest eq^ity: To the report of the master the 
Central of Georgia Railway Companv 'his filed numerous exceptions. 
It is found çonvcnient to consider thèse in the order in which they 
were discussed in the brief of counseï for interveners,. 

In this order, first, we will consider the contention of counsel for 
the Central of Georgia Railway Compaïiy that the interventions can- 
not be maititained, but that the interveners should be given to an 
original bill in equity. Upon this .exception it will suffice to say that 
the interveners are hère by the invitation of the court, as expressed 
by the order of the ipth of Octpber, 1898. In this order the hon- 
orable circuit judge has utilized the procédure heretofore aflforded 
by standing order for the expéditions and inexpensive détermination 
throughout the entire litigation of the claims of the great mass of 
the gênerai creditors; It has afïorded the respondent full opportu- 
.nîty tP bé heard, of which it has ayailed by exteùded answers and 
voluminous exceptions. But, if ail of this were, npt true, the re- 
spondent must be regarded as estopped by that provision of the 
stipulation above set fbrth'which agrées "that the master, Geo. W. 
Owens, shallproceed tPhîàke his report to the cpurt with ail con- 
venient speed as to the distribu|;ion of, the fund arising from the sale 
of the property and assets of the Central Railroad & Banking Com- 
pany of Georgia nPw for distribution." It is whoUy inconsistent for 
the respondent tp agrée that the master shall report as to the dis- 
tribution of this îufid to creditors,, ànd deny to such creditors the 
right to présent-' their claims to the master. 

Exceptions from 28 tp 33, inclusive, relate to the pleadings in the 
Consolidated causes, and are apparently made for the purpose of at- 
tacking the décision of the circuit court of appeals in the case of 
Railway Co. v. Paul, 35 C. C. A. 639, 93 Fed. 878. Thèse exceptions, 
therefore, présent niatter^ not appropriate for the considération of 
the master, and which arealso witbput the pale pf judicial attention 
hère. The conclusion of the circuit court of appeals in that case 
was afifirmative of the action of this coutt. Had it been otherwise, it 
would still afïofd a rule for our guidancç. 

The exception to the finding of the master that the interveners 
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Robert S- Adams and the Charleston & Western Carolina Railway 
passed the equities of bona fide holders of the bonds proven in this 
proceeding is also withoût foundation. In the first place, under 
the circumstances, there is a prima facie presumption of good faith 
in favor of the holders, which respondent must overcome. Town of 
Pana v. Bowler, 107 U. S. 541, 542, 2 Sup. Ct. 704, 27 L. Ed. 424. 
Net only is there no attempt to do this, but it abundantly appears 
from the record that the holders of thèse bonds, Abram S. Hewitt, 
Simon Borg, and others, who sold them to Thomas & Ryan, were 
innocent purchasers bona fide and for value. The title of some of 
thèse purchasers dated from the original issue, and the title of ail 
long antedated any of the litigation in thèse causes. If it were 
conceded that Thomas & Ryan had notice of the alleged infirmities 
in thèse securities, which the respondent insists has vitiated them, 
nevertheless, since they bought from innocent purchasers, the bonds 
in their liands are attended by ail the equities they ever possessed. 
The rule is announced in Cromwell v. Sac Co., 96 U. S. 59, 24 L. Ed. 
681: 

"Whenever a negotiable paper has passed into the hands of a party un- 
affected by previous infirmities, its eharacter as available security is es- 
tablished, and its holder can transfer it to others with the lilie immunlty. 
His own title and right will be Impaired if any restriction were placed upon 
his power of disposition." 

The court continues : 

"The plaintiff, therefore, hoids the bonds and the subséquent coupons as 
hia vendor heid them, freed from ail Inflrmity attending the original issue." 

In Commissioners v. Clark, 94 U. S. 286, 24 L. Ed. 59, the rule is 
otherwise expressed as foUows : 

"Where the first indorsee purchases an Instrument before due, and pays 
Talue, wlthout notice of any prior equities, the second Indorsee, holding under 
the flrst, taljes a good title, even though he had notice of such prior equities." 

This rule is expressed in Story, Eq. Jur. § 409, as foUows : 
"A purehaser with notice may protect hlmself by purchasing the title of 
another bona fide purehaser for a vaiuable considération without notice; for, 
otherwise, such bona fide purehaser would not enjoy the full beneflt of his 
own unexceptionable title. Indeed, he would be deprived of the marljetable 
value of such title, since it would be necessary to hâve public notoriety given 
to the existence of the prior incumbrance, and no buyer could be found, or 
none except at a dépréciation equal to the value of the incumbrance. For 
the same reason, if a person who had notice sells to another who had no 
notice and is a bona flde purehaser for a vaiuable considération, the holder 
may protect his title, although it was afifected with an equlty arising from 
notice in the hands of the person from whom he derived it; for, otherwise, 
no man would be safe in any purchase, but would be liable to hâve his own 
title defeated by secret equities of which he could hâve no possible means 
of making discovery." 

The rule and its reason has been stated as follows: 
"A purehaser without notice from one who has fraudulently purchased is 
not affected by the fraud; and it is also a well-settled rule of equlty that a 
man who is a purehaser with notice hlmself from a person who bought 
without notice may protect himself under the flrst purehaser, The reason 
is to prevent a stagnation of property, and because the flrst purehaser, being 
entltled to hold and enjoy, must be equally entitled to sell." Will. Eq. Jur. 
p. 60S. 

116 F.- 
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Ciil,- tllérii it be conceded thàt the interest oî Thomas & Ryan, who 
aétëd ior the Charleston & Western Carolina Railway in buying 
thèse =bonds, was precluded by some actual notice of some invalidity, 
yetthéy can eall to their aid the fact that their predecessors in own- 
ership, who purchased withoiat notice of any défense, and with pro- 
ptiéty, conteiid that to the rights of those predecessors they hâve 
succeedèd- • Commissionerb Vj BoUes, 94 U. S. 109, 24 L. Ed. 46. 
But wè hâve liot been able to discover in this record any évidence of 
fraud on the part of Thomas & Ryan which, if they were the présent 
holders, would deny them jpayment for thèse bonds. Nor, if, as con- 
tended, thè bonds were purchased after maturity, does this avail the 
respondents. A bond, if valid at ail, is as good after as before ma- 
turity, atidîtis'valid uriless there is some défense to it. Certainly, 
the ^rihçît>al obllgor, the Port Royal & Augusta Railway Com- 
pany, ma^e no défense, and by the judgment of a court having juris- 
dictiotï the bonds hâve been pronounced valid. It is true that the 
Central Railroad & Banking Company of Georgia insists that its 
guaranty of thèse bonds was ultra vires of its charter. But this dé- 
fense, if TgoOd at ail, is as good against a purchaser before maturity 
of the bond as g-fterwards. It appears, however, that the purchase 
of Thomas S? Ryan was not paade after maturity. Thomas & Ryan 
purchased thèse bonds, paying face value and interest therefor, in 
March, 1896. The bonds were transferred to the Charïeston & West- 
ern Carolina Railway on the i6th of September, 1896. The bonds 
matured the ïst of July, l8^. It is true that there has been a de- 
fault in interest on thèse bonds, and thus they were said to be dis- 
hbnbrèd, Btit îtîs said in Foley v. Smith, by the suprême court of 
the United States (6 Wall. 492, 18 L. Ed. 931) : 

"The rule pf law'that he wW takes a note overdue and dishonored takes 
It incumbered With aU equitles between the parties to it is the law of 
Louisiana, as well as of those stàtés whlch hâve adopted the common law." 

As we understand the rulej ;there is no dishonor which afïects the 
equities of the purchaser of negotiable instruments, save the f ailure 
tèpky at maturity. 

We refrain from discussing'the alleged fraud in the reorganization 
of the Central Railroad & Banking Company of Georgia, referred 
to by counsel. Counsel on either side had much to say about this 
supposititious fraud, and yet on both sides they protested that there 
was no fraud. The discussion seems superfluous, and, in view of 
the mutual protestations, not a little mystifying and vague. Cer- 
tainly nothing was said on this topic to aflfeçt the right of the inter- 
veners to hâve their bonds paid from the unpledged property set 
apart by the order of the circuit court for creditors of the class to 
which they belong. 

Nor is it deemed important to consider whether the indorsement 
of the Second mortgage bbnds of the Port Royal & Augusta Rail- 
way by the Ceiitral Railroad & Banking Company of Georgia was 
ultra vires. Other similar indorsements by that company of the 
bonds of other. railroads, to wit, the Maçon & Northern, Savannah 
& Western, Savannah & Atlantic, and Chattanooga, Rome & Colum- 



CENTRAL K. & BANKING CO. V. FARMERS' LOAN & TRUST CO. 707 

bus, have been lield, not ultra vires, but valid. This was donc by 
this court in this litigation, Mr. Justice Jackson rendering tiie déci- 
sion. The master in this case held that the guaranty was not af- 
fected by the doctrine of ultra vires, and there was no spécifie excep- 
tion to his finding on that point. Whether the indorsement of thèse 
bonds was ultra vires or not, it was in fact made; and, moreover, 
the Central Railroad & Banking Company of Georgia had more than 
once insisted, through its proper officers, by solemn pleadings in 
this litigation, that it was entirely valid and constituted a part of 
their indebtedness. It is, moreover, indisputable from the record 
that the Central received large advantages by its control of the 
Port Royal & Augusta Railway Company, of which this indorse- 
ment was an incident. The Central owned a large and controlling 
interest in the stocks and bonds of that road. It was operated by 
the Central's traffic manager, and was completely dominated by the 
Central directorate. This relationship has been judicially determined 
in Phinizy v. Railroad Co. (C. C.) 62 Fed. 771. Thèse bonds were 
made marketable by that indorsement, and to secure itself from 
loss on the guaranty the Central Railroad & Banking Company pro- 
vided a sinking fund into which the Port Royal paid large sums to 
retire thèse bonds. This sum, with its accrued interest, whether 
the guaranty was ultra vires or not, we are satisfîed, ought clearly 
to be appropriated to the satisfaction of the interveners' bonds, with 
interest. The clause of the second mortgage providing for this sink- 
ing fund stipulated that the Port Royal & Augusta Railway should 
pay over annually the sum of $6,000 for the rédemption of the afore- 
mentioned bonds at maturity. The Central, no doubt, in considéra- 
tion of the actual benefîts it received because of its guaranty, ac- 
cepted this provision, and became a trustée for this sinking fund, 
and agreed that it should bear interest at 5 par cent, per annum, to 
be compounded annually until maturity, and the président of the 
Central was made trustée. Thèse payments to the sinking fund, made 
for a number of years by the Port Royal & Augusta Railway, now, as 
we have stated, amount, with interest, to $105,000. 

It is said that the Central Railroad & Banking Company of Georgia 
was without power to undertake to act as trustée for this sinking 
fund. It is clear enough that it took the money of the Port Royal 
& Augusta Railway, and that it has that money, and if, of its own 
volition, it could not become an express trustée for thèse bond- 
holders, a court of equity will déclare an implied trust in their behalf, 
and require the Central to account to them for the values which are 
equitably subject to the payment of thèse bonds. We regard this 
view as conclusive of the controversy before the court. It makes 
it unnecessary for us to consider the claim by the Central of Georgia 
Railway Company that it has the right to subject to their judgments 
for about $17,000,000 the fund set apart by his honor, Judge Pardee, 
for the unsecured creditors. This would not only defeat the claims 
of the interveners, but would render inutile and idle the direction to 
creditors to prove before the standing master their right to partici- 
pate in this fund. It is évident that his honor, Judge Pardee, never 
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contemplated such a demand on the part of the reorganized company, 
tO \vhich thèse $17,000,000 of judgments hâve been transferred ; 
othei<W!se, the order would not hâve been passed. If, however, we 
are îti error in this, certainly it seems true that the pétition of the 
holdérs of thèse bonds, that the sums received by the Central Rail- 
rOad St Banking Company of Georgia to constitute a sinking f und 
for their protection should be treated as a trust in their behalf, pré- 
sents a demand which a court of equity wiU fînd it impossible to re- 
sist. Its values cannot be subjected to judgments against the Cen- 
tral Ràilroâd & Banking Company of Georgia, because they do not 
constitute an asset of that company. They belong to the second 
mortgage bondholders of the Port Royal & Augusta Railway. Un- 
der the orders of the court the Central of Georgia Railway Company 
has succeeded to the liability of the Central Railroad & Banking 
Company of Georgia as to this particular claim. 

It is saîd that the Central Railroad & Banking Company of Georgia 
also owns a large number of bonds of the Port Royal & Augusta 
Railway Company, and that it is entitled to a pro rata share in the 
values of the sinking fund. This contention must be denied. In the 
first place, thèse alleged bonds of the Central hâve not been proven be- 
fore the master, and we hâve no évidence of their existence. Sec- 
ondly, if, as contended, thèse bonds represent an investment of a por- 
tion of the sinking fund, the title would not be in the Central Rail- 
road & Banking Company of Georgia, but in the Central Railroad & 
Banking Company of Georgia as trustée of the sinking fund, and 
the value of thèse bonds should in that event be added by the Cen- 
tral to the amount of the sinking fund. 

Reviewing the entire case, and without discussing the reasoning 
of the master, or expressing any opinion as to his views on any topic 
not necessarily involved in this fînding, we are satisfied that his con- 
clusion that Robert S. Adams is entitled to judgment against the 
Central of Georgia Railway Company and the Central Railroad & 
Banking Company of Georgia for the sum of $1,000, with interest on 
his bonds at 6 per cent, from July i, 1892, and that the Charleston 
& Western Carolina Railway Company is entitled to a judgment 
against the Cetitral Railroad & Banking Company of Georgia and the 
Central of Georgia Railway Company for the sum of $39,500, with 
interest on its bonds at 6 per cent, frôm July i, 1892, should be af- 
firnled ; and, without adopting the phraseology of the master, we 
further fînd that thèse sums should be paid from the sum of $266,- 
000, the proceeds of the sale of the unpledged properties of the 
Central, known as the "overflow fund" hereinbefore defined, and that 
thèse sums, principal and interest, shall be paid without référence to 
any other claim, decree, or judgment against the Central Railroad & 
Banking Company of Georgia owned or controlled by either of said 
respondent eompanies or by any person or corporation for them. 

A decree will be entered in accordance with this décision. 

NOTE. The décision In this case was afflrmed by the circuit court of ap- 
peals of the Flfth circuit. 114 Fed. 268. 
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SODBRBBRG T. AKMSTEONG et a!. 

(Circuit Court, D. Nevada. June 30, 1902.) 

No. 687. 

1. Plea m Bak— Qenebai. Replication— Not Admission that Plba rs Suffi- 

CIBNT. 

Under equlty rule 33, providing that, "if upon an issue tbe facta 
stated in a plea are determined for tlie défendant tliey should avail 
him 80 far as in law or equity they ought to ayail him," the fliing 
of a gênerai replication to a plea In bar is not an admission of the suf- 
ficiency of the plea. 
3. Samb— Former Judoment— Identitt op Issues. 

Wbere, in a suit to enjoin défendants from extracting ore from a cer- 
tain mine, défendants flled a plea In bar that in a suit for the same 
purpose, brought by the grantor of complainant against thèse défend- 
ants, they had judgment, and it appears that in sueh suit they denied 
that the complainant therein owned the mine, and also deni«d that 
they had extraeted any ore therefrom, and it does not appear on which 
of such issues the case was decided, the pléa is Insufflcient 

N. Soderberg, for complainant. 
Alfred Chartz, for défendants. 

HAWLEY, District Judge (orally). This is a suit for an injunc- 
tion to enjoin the défendants from extracting minerai ore "from a 
divided one-half interest, to wit, the south one-half, of said mining 
location and mine, in and to that certain pièce or parce! of mining 
ground in said Devil's Gâte and Chinatown mining district known 
as and called the 'Lucky Star Mining Claini,' * * * the said 
divided part or portion of said Lucky Star, of which complainant is 
the exclusive owner, being the south one-half thereof, and consisting 
of ail that part of the Lucky Star mine and mining claim which lies 
outside of and to the south and west of that certain mining claim 
patented and known as the 'Monarch,' and being 750 feet in length 
and 600 feet in width, more or less ; also an undivided one-sixth in- 
terest in and to the remaining, to wit, the north, one-half of said 
Lucky Star mine and mining claim." To the complaint in this suit 
the défendants interposed a plea in bar, alleging, in substance, that on 
March 7, 1898, one Jane Laity brought a suit against Alexander Arm- 
strong, William Armstrong, and William Boyce, défendants herein, 
in the district court of Lyon county, Nev., praying for the same 
relief, in the same manner, for the same matter, and to the same effect 
as prayed for herein by complainant's bill of complaint in this suit; 
that said suit was regularly tried before a jury, testimony introduced, 
and verdict rendered in favor of the défendants, and judgment en- 
tered in accordance with the verdict ; that said judgment is still in full 
force and efïect; that after the entry of said judgment, to wit, on 
the 8th day of November, 1899, Jane Laity sold and conveyed ail her 
interest in the mining property which is identically the same land 
and mining claim described in complainant's complaint herein ; that 
Alexander Armstrong is the successor in interest of the right of 
Frank Armstrong, défendant in the suit in the state court. The 

T 1. See Equity, vol. 19, Cent. Dig. §§ 485, 658, 664. 
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CQmpIainant hereîn filed a gênerai, instead of a spécial, replicatîon to 
the défendants' plea in bar, and.it is claimed by défendants that by 
filing this replication complainant admits the sufïiciency of the plea. 
This is denied ty the complainant; He also dénies the identity of the 
subject-matter in the litigation în the two cases, and claims that there 
is no testiaiony to show that the défendants in the former suit claimed 
any interest whatever in the north 750 feet of the Lucky Star mine in- 
volved hërein, and dénies that the judgment in the former suit is res 
judicata, except j^S to the ownershîp of certain ores that were in 
question în that suit. 

The old equity practice upon which the décisions relied upon by 
défendants were based is modified by equity rule 33. It has fre- 
quently beîën so held. In Punip Co. v. Nichols, 12 C. C. A. 578, 580, 
65 Fed. 215, 217, the court 6î appeals said : 

"Much stress has been laid upon; the rule that a replication to a plea ad- 
mits its valldity, and that, If the pàrtlcular facts stated in the plea be proved 
ta be true,ithe bill must be dismissed, wlthout référence to the equity arising 
from any other facts stated in the blll. Farley v. Klttson, 120 TJ. S. SOS, 314. 
7 Sup. et. 534, 30 L. Ed. 684; V. S. v. California & O. Land Ce, 148 U. S. 
31, 13 sup. et. 458, 37 L. Ed. 354. A necessary coroUary is that strict proof 
must be made of 'the particular facts stated in the plea,' and It wlll not be 
enough to prove less than, or somethlng différent from, what is averred. In 
the fédéral pcactice, however, the rulft itself has been modified by equity rule 
33, which prpvldes that 'if upon an Issue the facts stated in a plea are de- 
termlned for thé défendant, they shotild avail him as far as in law or equity 
théy ought tb avall hIm.' In respect to that rule the suprême court. In Pearce 
V. Riee, 142 tr. S. 28, 42, 12 Sup. Ot. 130, 135, 35 L. Ed. 925, said: 'It clearly 
takes from thé establishment of the plea the efCect it had under the old law. 
When, 'by flling a replication. Issue Is taken upon a plea, the facts. If proven, 
wHl now avail the défendant only so far as, in law and equity, they ought 
to avall him. tinder the existing rule, the court may, upon final hearlng, do 
at least what, under the Old rule, mJght hâve heen done when the beneflt of 
a plea was s^ved/ to the hearlng. 'When,' says Cooper, 'the beneflt of the 
plea is saved to the hearlng, the décision of the cause does not rest upon the 
truth of the m^tter of the plea, but the plaintifC may avoid it by other matter, 
which he is àt liberty to adduce.' " 

In Greeii V. Bogue, 15B U. S. 478, 499, 15 Sup. Ct. 975, 983, 39 
L. Ed. 1061, the court, upon this question, said: 

, "How far the ohancery rule that if a plalntlCC replies to a plea in bar, join- 
ing issue upon the facts averred in it, thus putting the défendant to the trouble 
and expense of Jiroving his plea, he thereby admits the sufflciency of the 
plea, and that, lî sueh facts are found to be true, the blll must be dismissed 
wlthout référence to the equity arising from any other facts stated In the bill, 
is attected or modified by rule 33 In equity, * ♦ • was a question put In the 
opinion of this court in Farley v. Klttson, 120 U. S. 315, 7 Sup. Ct 534, 30 
L. Ed. 684; but its considération was not deemed necessary to the détermina- 
tion of that case. • * * Undoubtedly, under the rule in the English chan- 
cery court, recognlzed by this court In Hughes v. Blalie, 6 Wheat. 453, 472, 5 
Jj.. Ed. 303, and in Rhode Island v. Massachusetts, 14 Pet. 210, 10 L. Ed. 423, 
the plaintifls would be held to hâve abandoned thelr rlght to hâve the suffl- 
ciency of the plea as a défense to ibf! blll again considered. But we thlnls 
that, In vlew of rule 33, which has . been adopted since those cases were de- 
Gided, the plaintiflEs may properly ask this court to review the decree of the 
court below In respiect to the sufflciency of the plea. The inequlty of having 
a case turn on the f ate of a plea of perhaps Immaterial facts, doubtless led to 
the adoption of that rule. In Pearce v. Kice, 142 U. S. 28, 12 Sup. 130, 35 L. 
Ed. 925, the efféct of the rule was considered, and it was held that under It 
the court may, upon final hearing, do at least what, under the old rule, might 
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have been done when the beneflt was saved to the hearing; citing Coop. Eq. 
PI. 233, and Story, Eq. PI. § 698, to the effect that if, upon argument, the 
beueflt of a plea is saved to the hearing, it Is eonsidered that, so far as ap- 
pears to the court, it may be a défense, but that there may be matter dis- 
closed in évidence which would avoid it, supposing the matter pleaded to be 
strictly true, and the court, therefore, will not preclude the question." 

See, also, i Fost. Fed. Prac. (3d Ed.) § 242 ; i Beach, Mod. Eq. 
Prac. § 329; 18 Enc. PI. & Pràc. 685, and authorities there cited. 

Is the plea in the présent case sufficient? Can it be sustained? 
What is the law upon this subject? The rule laid down in the 
Duchess of Kingston Case (20 How. St. Tr. 355) "that the judgment 
of a court of concurrent jurisdiction directly upon the point is as a 
plea, a bar, or as évidence conclusive between the same parties upon 
the same matter directly in question in another court," is of universal 
application. In Russell v. Place, 94 U. S. 606, 608, 24 L. Ed. 214, 
the court said : 

"It is undoubtedly settled law that a judgment of a court of compétent juris- 
diction upon a question directly involved in one suit is conclusive as to that 
(luestion in another suit between the same parties. But to this opération of the 
judgment it must appear either upon the face of the record or be shown by 
extrinsic évidence that the précise question was raised and determlned in the 
former suit. If there be any uncertalnty on this head in the record,— as, for 
example, if it appear that several distinct matters may hâve been litigated, 
upon one or more of which the judgment may hâve passed, wlthout indicating 
which of them was thus litigated, and upon which the judgment was ren- 
dered,— the whole subject-matter of the action will be at large, and open to a 
new contention, unless this uncertalnty be removed by extrinsic évidence show- 
ing the précise point involved and determlned. * * * To render the judg- 
ment conclusive, it must appear by the record of the prier suit that the par- 
ticuiar matter sought to be concluded was necessarily tried and determlned,— 
that Is, that the verdict in the suit could not hâve been rendered wlthout de- 
ciding that matter; or it must be shown by extrinsic évidence, consistent wlth 
the record, that the verdict and judgment necessarily involved the considéra- 
tion and détermination of the matter. * * * Accordlng to Coke, an estop- 
pel must 'be certain to every intent'; and If, upon the face of a record, any- 
thing is left to conjecture as to what was necessarily involved and declded, 
there is uo estoppel in it when pleaded, and nothing conclusive In it when of- 
fered as évidence." 

To the same efïect, see Packet Co. v. Sickles, 5 Wall. 580, 591, 18 
L. Ed. 550; Cromwell v. County of Sac, 94 U. S. 351, 355, 24 L. Ed. 
19s ; Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 687, 
15 Sup. Ct. 733, 39 L. Ed. 859; City of New Orléans v. Citizens' Bank 
of Louisiana, 167 U. S. 371, 393, 17 Sup. Ct. 905, 42 L. Ed. 202, and 
authorities there cited ; Ricaud v. Tysen (C. C.) 78 Fed. 561 ; Free- 
man v. Barnum, 131 Cal. 386, 389, 63 Pac. 691, 82 Am. St. Rep. 355. 

Under the principles announced in thèse décisions the judgment in 
the former suit in the state court is not conclusive as to matters 
which might hâve been decided, but is conclusive only as to such 
matters as were in fact decided. Can this court tell from the record 
and évidence before it what was decided in the suit of Laity against 
Armstrong? In that suit the complainant claimed to be the owner 
of the property described in this complaint, and the suit was brought 
to enjoin the défendants therein from extracting ores therefrom. 
The answer to that suit, among other things, after denying the own- 
ership of complainant in the property, denied that they "wrongfnlly 
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or unlawfulîy entered in or ,jipon said Lucky Star mining daim, or 
any part thereof/' or ever extracted any ore theref rom. They did not 
assert any title to the ground in themselves. The judgment ren- 
dered in sàid suit, after the usùal récital, is as foUows : 

"Wherefore, by vlrtue of the law, and by reason of the premlses afore- 
Baid, It Is ordered and adjudged that plaintiff take nothing by her sald ac- 
tion, and tiiat «ald action be, and Is hereby, dlsmissed agalnst said défend- 
ants, and au of them, and tbat said défendants do hâve and recover of said 
plaintiff, Jane lialty, their costs," etc. 

For aught that appears from the record in that case, the verdict 
of the jury may hâve been based upon, and the judgment rendered 
on, the ground that the allégations in the answer as to the nonextrac- 
tion of any ore was true, withoùt référence to any question as to the 
title to the property. The rçcord does not affirmatively show that 
the question of title to the Lucky Star mining claim, as described in 
the complaint in that suit, was decided. It does affirmatively appear 
that both questions were within the issues, and might hâve been liti- 
gated; but it does not satisfactorily show that both questions were 
in fact litigatçd and determined. In order to hâve enabled the com- 
plainant in that case to recover, it was necessary for her to show, by 
a prépondérance of évidence, to the satisfaction of the jury, that she 
was the owher of or entitled tb the possession of the Lucky Star 
mine, described in her complaint; and also to prove, in addition 
thereto, that the défendants had wrongfuUy extracted and removed 
qiineral orès theref rom. If the verdict of the jury had been in her 
favor, then this court would know that both of thèse questions must 
necessarily hâve been passed upôn and decided by the jury. But it 
clearly appears from the pleadings therein that défendants might 
hâve obtained a verdict in their favor upon two différent and inde- 
pendent grounds,— one that complainant was neither the owner of 
nor entitled to the possession. of the mining ground in controversy; 
the other, if the défendants failed to sustain this proposition, that they 
had never extracted any ore from any part of the ground. The ex- 
trinsic évidence adduced by the défendants shows that both of thèse 
questions were properly submitted to the jury ; but this fact does not 
show that both questions were decided by the jury. The judgment 
was rendered upon the verdict of the jury. Who can tell from the 
record upon which point the jury decided the case? In McDowelI 
v. Langdon, 3 Gray, 513, — a case in principle on ail fours with this 
case, — it was held that a verdict and judgment for the défendant in 
an action at law for obstructing the flow of water to the plaintiflf's 
mill, on a plea of not guilty and a spécification of défense denying 
both the plaintifif's right and an injury thereof, are no bar to a suit in 
equity to restrain such obstruction, unless it appear, either by the 
record or by extrinsic évidence, that the défendant did not prevail 
in that action for want 6i proof that he had violated the plaintiflf's 
right. 

Applying the principles of law we hâve announced to the facts of 
this case, it is clear to my mind that the plea in bar cannot, upon any 
légal ground, be sustained. The case must be tried upon its merits. 
The plea in bar is overruled, and leave given for défendants to an- 
swer. 
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LOED V. DE WITT. 
(OircTilt Court, S. D. New York. May IT, 1902.) 

1. REMOVAii OP Causes— Amount in Contbovbrsy— Pétition. 

Where, in an action for injunction to restraln the excavation of de- 
fendant's lot for a building, tlie pétition on which the cause was removed 
from a state court allèges that matter in dispute exceeds, exclusive of 
interest and costs, the value of Ç2,000, and there Is no direct averment 
in the pleadings, as to the value or means, by which the court can 
détermine that it ie less than $2,000, a motion to remand on the ground 
of insufllcient value In controversy should be denied. 

3. Injukction— Building— Noise and Jak— Sick Nkighbob. 

Where It is necessary for défendant, in erectlng a house on his lot, 
to drill and blast in a stratum of solid rock in the lot, and such work, 
so far as done, has been done In a eareful manner, and without dam- 
age to other property, the prosecution of such work cannot be enjolned 
because plaintifC, occupying a house on an adjoining lot, is, by reason 
of disease and an opération, in such a feeble condition, and so sensitive 
to any noise or ]ar, that his llfe may be endangered by such blasting. 

Henry G. Ward, for the motion. 
De Lancey NicoU, opposed. 

LACOMBE, Circuit Judge. Upon the affidavits, it appears to be 
established by a fair prépondérance of proof that the défendant is a 
citizen of Illinois, and a résident of that state, and, as such, entitled 
to remove the cause. There is nothing in the pleadings, by direct 
averment, as to the amount or value of the matter in dispute. The 
pétition expressly allèges that the matter in dispute exceeds, ex- 
clusive of interest and costs, the sum or value of $2,000, and the 
facts, so far as disclosed, do not négative this assertion. The court 
has no way of determining that on Aprîl 19, 1902 (the day suit was 
commenced), the différence between the value of defendant's real 
estate, unaffected by any claim of the plaintiff, and the same so 
affected by the claim plaintiff seeks to maintain, — that the land could 
not be excavated in the usual way for building purposes for an in- 
defînite period, — was less than $2,000. The motion to remand is 
denied. 

It is not disputed that défendant owns in fee simple absolute the 
lot in question, which is situated between two occupied dwellings, 
one leased by plaintiff; that a stratum of solid rock runs through 
ail three lots ; that it is necessary for défendant, in order to secure 
proper foundation for the house he is about to build, to excavate 
into this rock ; that the house he is about to build is not abnormal 
in size, or not such as the owners of adjoining lots might expect to 
see built next to them; that, in order to excavate defendant's lot, 
it is necessary to drill and blast; that ail drilling and blasting, so 
far done by him, has been most carefully done, the charges used 
being extremely light, and very much less than what is allowed by 
city ordinance ; that, by reason of the location and character of the 

IT 1. .Turisdiction of circuit courts as determined by amount in controversy, 
see notes to Auer v. Lombard, 19 C. O. A. 75; Shoe Oo. y. Koper, 36 C. O. A. 
459. 
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rock, any blast, however slight, on defendant's lot, causes jarring 
in the plaintiff's residencçi. ; It dpes not appear that such jarring is 
serious in its,ç.hftra.çter,.that it produces any structural injury to the 
building plaintif! occtîpiès, or that it is of such a character as seri- 
ously to inconvenience any occupants thereof who are in normal 
condition pî health, or,! indeed, that it would ordinarily be injurious 
to a person not in heàltïi. The plaintiff's contention is that he is 
sufféring from a disease and an opération, which hâve left him in 
such an exceedingly enfeebled condition that his heart has become 
very we^k,' and himselî extrômely seîisitive to any shake or jar; 
that, in the opihîon of his physicians, a Jar such as rnight be occa- 
sioned by the slighteist possible blast pri defendant's lot might cause 
his death ; wheref ore he contends that :defendant should be enjoined 
frotti usiilg his property in the usual way, by excavating for a build- 
ing, until plaintiff dies, or recovers sufBciently to move away. This 
is a starthjig proposition, and one which finds no support in the 
authorjties. • Equity is, sometimes said to act upon the conscience 
of the individual, but that phrase does not mean that it will enforce 
the golden rule in favor of one individual, against another, when 
there is no légal right, cognizable in the civil courts, upon which 
its action can be predicated. The relief such as is prayed for in the 
case at bar cari only be granted when the facts proved indicate that 
the dèfehdàïit has permitted, or is threatening to permit, a private 
nuisance ori'-his land. Undoubtedly, the reasonable use of one's own 
property dèpéhds on the circumstances of each case ; what would be 
permissible in' à sparsely péopled locality might be unlawful else- 
where. When, however, thé question is whether certain acts which 
do not injure his property are or are not a nuisance to one's neigh- 
bor, that question mUst be determined, not by inquiry how some 
one particiilar person who may chance to be the neighbor would 
be individually aflfected, but what would be the efïect 6f the same 
acts on the prdinary average person. Rogers v. EUiott, 146 Mass. 
349, 15 ÎSf. E.*768, 4 Am. St. Rep. 316. There is nothing in the rec- 
ord to show that defendjant's contemplated action would seriously 
affect any pine Occupying- the adjoining house unless he was in the 
extraordin^ry .physical condition of the plaintifï, of whom the phy- 
sicians assert that any lOud or unusual noise, and any shaking or 
jarring of thè building in which he is confined, would so affect his 
nervous Sysferri, and the action of his heart, as to be a menace to 
Ws life.^a condition which has now coritinued for two months. The 
court has been able to find no authority for the proposition that the 
owner of reaî «state must desist from the usual and ordinary meth- 
ods of its iriiprovement, because his neighbor may hàppen to be 
thus afflictéd, on any. theory that to continue the excavation would 
be a private nuisance subject to the control of the courts. How- 
ever shockîhgit may Sound to assert that A. is going to take such 
and such aétion,. the resuit of which will be to kill B., a court of 
equity carinot interpose to prevent his doing so merely because such 
conduct would shpck the conscience. Plaintiff has mistaken his 
forum. The only real basîs for his contention is common humanity, 
and to defendant's humanity, not to légal tribunals, his appeal, or 
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rather the appeal of those who hâve brought this suit for him, should 
be made. If the appeal be coupled with an offer to make défendant 
whole for what he may lose by reason of not being able to carry 
out his contracts with excavator and builder, and be accompanied 
with satisfactory évidence that plaintiff's hfe would be imperiled as 
is hère asserted, it is reasonable to suppose that the appeal to de- 
fendant's common humanity would receive proper considération. 
He waited three weeks, in response to such an appeal, before this 
suit was^rought. 
The motion is denied, and stay vacated. 



In re MULLIGAN. 

(District Court, D. Massachusetts. August 1, 1902.) 

No. 4,916. 

1. BANKRnPTGY— Trust Punds— Lien ov Cestui— Necessitt op Tbacino Funds. 
Where a bankrupt, having iKissession of the property of another, with 
authority to sell on account of the owner, the proceeds ta be Immedlately 
handed to such owner, sold the property, and delivered the proceeds, 
with a larger sum of other money, to a broker, where the most of it was 
lost In stock spéculations, and there Is no évidence that the stocks re- 
maining in the hands of the broker and recovered by the trustée of the 
bankrupt were purchased with such proceeds, such owner has no lien 
on such stocks as against the trustée. 

3. Saue. 

Where a bankrupt, having possession of the property of another, with 
authority to sell on account of the owner, and pay the proceeds to hlm, 
sold the property, and deposlted the proceeds in a bank to such bank- 
rupt's own account, whieh Ineluded his own money and an unascertaln- 
able amount of other trust funds, though more than such proceeds, and 
afterwards checked ont the moneys until there was less reroalning than 
such proceeds, such owner cannot establlsh a lien on the whole or any 
part of the balance of such account remainlng in such bank. 

8. Same— Pétition for Lien— Plbading. 

On the hearing of a pétition by a créditer of a bankrupt to be awarded 
a lien on certain assets on the ^ound that they were derived from trust 
funds belonglng to such creditor, the trustée may oppose the pétition 
wlthout pleadiug. 

In Bankruptcy. 

J. B. Warner and Pierpont L. Stackpole, for creditors. 
Johnson, Clapp & Underwood, for trustée. 

LOWELL, District Judge. First Transaction. Brown Bros., 
the petitioners in this proceeding, issued letter of crédit N477 to 
the bankrupt, stated to be for cost of skins, the bills of lading for 
which were to be fîlled up to Brown Bros. Pursuant thereto, a bill 
of exchange was drawn on Brown Bros., and paid by them. Bills 
of lading were made out to them, and they received the skins on 
arrivai at Boston as their own property. Thèse they delivered to 
the bankrupt on February II, 1901, and took from him a "trust 
receipt" as follows : 
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Trust Recelpfe 

Recel ved from Brown Brothers & Oo. the followlng goods and merehandîse, 
thefr property, speclfied In the blll o( lading, per Cambrlan, dated London, 
January 26, 1901, marked and numbered as follows: 

(cïïey 1254/1258 

1260/1264 
12SU/1273 
1278/1280=16B 

-^And, In considération thereof, (l^) hereby agrée to hold sald goods In 
trust for them, and as their property, with llberty to sell the same for theii- 
account, and further agrée, In case o£ sale, to hand the proceeds to them 
to apply agalnst the acceptances of Brown, Shipley & Go., on (mj) account 
under the terms of letter of crédit No. N477, Issued for (mp account, and 
for the payment of any other Indebtedness of (™J5|) to Brown. Shipley & 
Go., or Brown Brothers & Go. Brown Brothers & Co. may at any time 
cancel thls trust and take possession of sald goods, or of the proceeds 
of such of the same as may then hâve been sold, wherever the sald goods 
or proceeds may then be found; and in the event of any suspension, or 
f allure, or asslgnment for beneflt of creditors on (mj;) part, or of the non- 
fulflllment of any obligation, or of the nonpayment at maturity of any 
acceptance made by (ma) under sald crédit, or under any other crédit issued 
by Brown Brothers & Co. or Brown, Shipley & Co. on (^) account, or o£ 
any indebtedness on (™y) part to either of them, ail obligations, accept- 
ances, Indebtedness, and Uabilltles whatsoever shall thereupon (wIth or 
without notice) mature, and beeome due and payable. The sald goods 
while In (Jg:) hands shall be fuUy Insured agalnst loss by flre. 

Dated Boston, Feb. 11, 1901. 

[SignedJ B. J. Mulllgan. 

£818—2—6. 

The bankrupt sold the skîns on April i6th, and received in pay- 
ment therêfor two checks, — one of $4,000, and one of $216.11. 
Brown Bros, had no knowledge of the sale until after a gênerai as- 
sigfnment made by the bankrupt on May 20th. The bankrupt had 
already beéfl speculating in stocks throùgh Hornblower, a broker, 
and betweefi March irst and May 20th paid him about $13,000 for 
stocks carried on a margin. As one of thèse payments the bankrupt 
indorsed atid dèlivered to Hornblo.wer the check for $4,000 before 
mentioned. .Hornblower deposited this check- in his bank, and it 
was duly paid. Hornblower had no knowledge for what the check 
was given. The pétition in bankruptcy was filed July 10, 1901. 
Subséquent to the appointment of the trustée in bankruptcy, Horn- 
blower sold some of the stocks whichhe held as security for the 
bankrupt's debt to him., , After this debt was paid, there remained 
certain other stocks and a cash balance. On December yth the 
trustée in bankruptcy sold for $1,100 his right, title, and interest as 
trustée in and to the cash balance and remaining stocks mentioned. 
This sum the petitioners seek to recover from him. The sale was 
duly confirmed by the référée, but Brown Broè. had no notice of 
the sale befprf the filing of the pétition hère under considération on 
January 25, 1 igoSi The disposition of the second check for $216.11 
is stated in, the account of the second transaction. 

Ordinarily speaking, tjie légal owner of property may reclaim it 
from those into whose hands it has come. So one who is not the 
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légal owner of property, but is recognized by a courï of equity a3 
bencficially entitled to it, may reclaim it, with the aid of a court 
of equity, from any one whose subsequently acquired équitable title 
is no better than his. This principle applies to relations other than 
that of ordinary cestui que trust and trustée. Hère Brown Bros, 
were the légal owners of the skins, and their équitable right to the 
money received from the sale of the skins is such that they may re- 
cover that money from any one whose équitable right in it is not 
superior to theirs. Their right is superior to that of the gênerai 
creditors of the bankrupt and of the trustée in bankruptcy, who rep- 
resents such creditors. Frith v. Cartland, 2 Hen. & M. 417; Id. 
34 Law J. Ch. 301. If, then, the check for $4,000 given by the pur- 
chaser of the skins to the bankrupt and delivered by the bankrupt 
to Hornblower were still in Hornblower's possession, Brown Bros, 
could procure the delivery of that check to themselves, subject to 
Hornblower's équitable rights, whatever those might be. Equity 
does not regard the form under which the cestui's property exista. 
Not only the actual trust property itself, but any property substituted 
for it, or into which it has been converted, may be recovered. Thus, 
if Hornblower had purcTiased particular stocks with the $4,000 check, 
and if he still held those stocks, they would, subject to his rights, 
and as against the trustée in bankruptcy, be reclaimable by Brown 
Bros. However improper the substitution or conversion by the 
trustée, yet the cestui may ratify it, and claim the investment for his 
own. Still again, if the trust fund has been mingled with funds which 
belong to the defaulting trustée, and the mingled mass has been con- 
verted into property which exists in specie, the cestui has a claim up- 
on this property by way of lien for the replacement of the trust fund 
advanced for the purchase, or by way of équitable ownership of an 
aliquot part of the property, either or both. For the purposes of 
this discussion, it matters not which. This principle is apparently 
questioned in Litchfield v. Ballou, 114 U. S. 190, 195, 5 Sup. Ct. 820, 
29 L. Ed. 132 ; but the doubt must be Hmited to the particular case, 
as the principle has been abundantly recognized. The récognition 
has been most complète where the trustée has mingled in one bank 
deposit the trust fund and moneys of his own. Whatever may hâve 
been his actual intention, he will be presumed to hâve acted honest- 
]y, so far as the state of the account allows the presumption. His 
drafts against the deposit thus mingled are taken to be applied to his 
own share of the deposit until that share is exhausted, and what is 
left is taken to belong in equity to the cestui que trust. The rule 
thus stated is not undisputed (see Steamboat Co. v. Locke, 73 Me. 
370), but it is supported by the weight of authority (Bank v. Peters, 
123 N. Y. 272, 25 N. E- 319; Mercantile Trust Co. v. St. Louis & S. 
F. R. Co. [C. C] 99 Fed. 485; Bank v. Roller, 85 Md. 495, 37 Atl. 
30, 36 L. R. A. 767, 60 Am. St. Rep. 344; In re Hallett's Estate, 13 
Ch. Div. 696; McMahon v. Fetherstonhaugh [1895] i Ir. R. 83). 
In some cases, indeed, this rule concerning bank deposits has been 
extended to cases in which the bank itself is the defaulting trustée. 
The cestui has sometimes been allowed a charge prior to that of the 
gênerai creditors upon the gênerai cash assets of the defaulting 
bank, or upon the rpinimum value of thèse cash assets since the date 
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of thé tt'list' dë^bsît. If sincè ihat ^ate the cash assels hâve at any 
timé fàllëft héloit iht amount of the trust deposit, it has been held 
that tîitii?âét ftthd has been finally dissipated to that extent. Mef- 
chants' Èàtik'V. School Dist., 36 G.C A. 432, 94 Fed. 705; Commis- 
sioners V: Wilkinsbn, iig Mich. 655, 78 N. W. 893, 44 L. R. A. 493; 
Bank v; Wëéflks, 69 Tex. 489, 6 S. W. 802, 5 Am. St. Rep. 85. See 
Bank v.Dowd (C. C.) 38 Fed. I72, 2 L. R. A. 480; Appeal of Car- 
many, r66;P5i. 62i2, 31 Atl. 334. ' 

On the ôthër hand, the méf e mîsàpplication of trust funds does not 
create in fàvër 6i the defraudëd btetieficiary a daim upon the gênerai 
estate of thé defrauding trustée superior to that of his gênerai credit- 
ors. Thèl'è.are some casesj indéed, which give to the beneficiary a 
général priririty, or something very near it ; but they are opposed to 
the greàt Weight of authofity. ; 'Other casés do not give to the de- 
fraudëd beneficiary, merély as such^ a gênerai priority, yet allow hira 
a pribr charge upon the général assets of the defraudëd trustée, where 
it is shown that the trust fund has been absorbed in the trustee's 
business or général estate, tfiough it cannot be followed into any spé- 
cifie property remaining. Some of thèse latter cases distinguish 
between à dissipation of the trust fund, as in the paymeftt of the trus- 
tee's debts, and an employment bf the fund in the purchase of prop- 
erty; but, if the purchased property cannot be traced, there would 
seem to be no material différence. It might be possible, indeed, to 
require the gênerai creditors of the defaulting trustée, in order to de- 
feat the prior claim of the ceçtui upon any remaining property, to 
show affirmâtiyely that the trust fund was not converted into the 
spécifie pièce 6f property upon which the cestui seeks to enforce a 
lien ; but to change the cestui's daim for priority into a mère shifting 
of the burden of proof, finds rib considérable support in the decided 
cases. Some bf the casés which give to the cestui a prior claim 
upon the trustee's estate without affirmative proof that the trust 
fund was converted into spécifie property still rema,ining hâve been 
overruled, as McLeod v. Evans, 66 Wis. 401, 28 N. W. 173, 214, 57 
Am. Rep. 287. by Nonotuck Co. v. Flanders, 87 Wis. 237, 58 N. W. 
383. Others nave been explained away, as People v. Bank, 96 N. Y. 
32, by Cavin v. Gleason, 105 N. Y. 256, 11 N. E. 504. Others lay 
down the law Svhich still gqverns in their several states. Harrison 
v. Smith, 83 Mo. 210, 53 Aiti. Rep. 571 ; Hopkins v. Benn, 24 Colo. 
502, 52 Pac. 670, 65 Am. St. Rep. 238; Peak v. EUicott, 30 Kan. 156, 
I Pac. 499, 46 Ami Rep. 90; Plow Co. v. Lamp, 80 lowa, 722, 45 N. 
W. 1049, 20 Am. St. Rep. 442 ; , Smith v. Combs, 49 N. J. Eq. 420, 
24 Atl. 9. See San Diego Co. v. Califomia Nat. Bank (C. C.) 52 Fed. 
59. But thèse cases are opfibsed to the weight of âuthority. Peters 
V. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 354, 33 L. Ed. 696 ; Gianella v. 
Momsen, 90, Wis. 476, 63 N. W. 1018; Byme v. Byrne, 113 Cal. 294; 
Ferchen V. Arhdt, 26 Or. lil, 37 Pac. 161, 29 L. R. A. 664, 46 Am. 
St. Rep. 603; Arbuckle v. Kirkpatrick, 98 Tenn. 221, 39 S. W. 3, 
36 L. R. A. 285, 60 Am. St. Rep. 854; Little v. Chàdwick, 151 Mass. 
109, 23 N. E. looS, 7 L. R. A. 570; Steamship Ço. v. Locke, 73 Me. 
370; Slater v. Oriental Mills, 18 R. I. 352, 27 Atl. 443; Bank v. 
Weems, 69 Tex. 489, 6 S. W. 802, 5 Am. St. Rep. 85^; Lewin, Trusts, 
p. 1095. The burden of tracing the trust fund into the property 
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claimed rests upon the beneficiary who claims it. He may be assistée 
in bearing this burden by the légal presumption above mentioned con- 
cerning the application of checks drawn against a bank account ; 
but the burden of proof is upon him. The priority already referred 
to which has sometimes been given to the cestui in the application 
of the cash assets of a bank which has mingled the trust fund with 
its own funds, whether defensible or not, is Hmited to the case of the 
cash assets of a bank, and is not extended to other kinds of defaulting 
trustées or to other assets of the bank. 

Hâve the petitioners shown afïirmatively that their check for $4,000 
was converted, in whole or in part, into the balance of the Horn- 
blower account due the bankrupt? If the check had been the only 
payment made by the bankrupt to Hornblower, then it would follow 
that the balance due the bankrupt, and the stocks which partly com- 
posed it, belong in equity to the petitioners ; but as the case stands 
there is no proof of what has become of their money. It may hâve 
been applied to pay a liability of the bankrupt outstanding at the 
time Hornblower got the check. It may hâve been lost in some 
particular gambling opération. This is not the case of a bank ac- 
count, which, as has been said, is aflfected by a rather artiiîcial rule. 
Moreover, there is no proof that the requirements of that artificial 
rule hâve hère been met. At some time after the check was handed 
to Hornblower, the balance of the account may hâve been against 
the bankrupt, ànd an adverse balance at any time after the trust 
deposit is made destroys the claim of the cestui upon a bank account 
in which trust funds and private funds hâve been mingled. That the 
funds were mingled, not by the bankrupt himself, but by his broker, 
does not give Brown Bros, a better claim. The bankrupt's account 
with Hornblower, varying from day to day, cannot be treated as a 
single spécifie pièce of property upon which the petitioners hâve a 
charge, because some of their money once went into thè account. 
The trust fund can no longer be traced, though the act of mingling 
was that of the bankrupt's agent, creditor, or debtor. 

It is not necessary to discuss the other objections made to the pe- 
titioners' recovery. As to the Hornblower balance, the judgment of 
the référée is afïïrmed. 

Second Transaction. 

Another bill of exchange was drawn upon and paid by Brown 
Bros., and another consignment of skins came into their hands and 
became their property. Thèse they delivered to the bankrupt iipon a 
trust receipt for manufacturers, as follows: 

Trust Eeceipt. 

(Por Manufacturers.) 

Received from Brown Brothers & Oo. the followlng goods and merchandlse, 
their property, specified In the bill of lading, per Noranmore, dated London, 
Feb. 12, 1901, marked and numbered as followa; 

(eue) 
(14) Fburteen baies skins. 
—And, in considération thereof, (l^) hereby agrée to hold said goods to trust 
for them, and as their property, with liberty to sell the same for their account; 
and further agrée, in case of sale, to hand the proceeds to them, to apply 
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agalnst the acceptaùces of BroWn, Shlpley & Oo. on (W) account trader the 
terms of letter of crédit No. N477, Issued f or (™y ) account, or for the payment 
of aûy indeljtedness of (™jn|)to Brown, gfilpley & Co. or Brown Brothers & Oo. 
It Is also understood that (^g) hâve peafmlsslon to manufacture and remanu- 
facture the above prQperty, Identifying the product, and to sell the product 
of the Bapie on the terms above mentioned. When in manufacture or remanu- 
facture the product can no longer be idéhtlfled, (i^) agrée thereupon to keep 
ahd hold in trust fot Brown Rrothérs & 06., and as their property, manufac- 
tured 'èoSds of equâl value wlth the property oi-iglnally delivered to (me), and 
t^g) will, on demand, deliver the saine to them. Brown Brothers & Co. may 
eaneel this trust at any tlme, and repôBsess themselves of their sald property, 
In whfttever condition it maj then be, or of the proceeds thereof if sold, or of 
the manpfactured goods of equal yalue above referred to, or their proceeds, 
wherevép the same may be f ound. Aiid, in the event of any suspension, or 
f allure, or assignment for benefit of crédltors on (m?f) part, or of the nonful- 
fiUmentof any obligation or of the nonpayment at maturlty of any accept- 
ance made by (m») under the above-mèritioned crédit, orunder any other crédit 
issued by Brown Brothers & Co. or Brown, Shlpley & Co. on (wç) account, 
or of any iHdebtedness on (^y) part to élther of them, ail obligations, accept- 
ances, indebtedness, and llablîitles "Whatsoever shall thereupon (wlth or with- 
out notice) mature and become due and payable. {^^) f urther agrée that the 
said goods, whlle in (jg) hand», shall be f uUy insured agalnst loss by flre. 

Dated Salem, March 5, 1901. 

[Signed] B. J. Muiligan. 

f 729— 1&-6. 

On Marcb 20th the bankrupt sold thèse skins, and received in pay- 
ment a check for $3,427.89, wbich he deposited in the Mercantile Bank 
on the,,game day. Brown Bros, had no notice of the sale until after 
the bankfupt's gênerai assignmentj, May 20th. The bankrupt made 
other deposits from time to time tohis bank account, and drew checks 
against it. On April 6th the accoyot was at its lowest, $333.40. On 
April ?7th the check of $216.11 mentioned in the first transaction was 
deposited to this account, and thereafter it was never reduced below 
$549.51 (the sum of $333.40 £^nd $216.11). At the time of the gênerai 
assignment it was $735.15. March 22d Moors delivered skins worth 
$6,620.73 to bankrupt upon another sort of trust receipt, as foUows : 

Amount ; No- Of Crédit. Due In LK)ndon. Due in Boston. 

£1341.4/3 2907K June 28/01. June 18/01. 

Boston, Mar. 22, 1901. 
Received from J. B. Moors & Co., Boston, acting on behalf of Kleinwort, 
Sons & Co.,'Lot)d&n,' and themselve8,-the foUowing descrlbed merchandise be- 
longing to them, specifled in bill of lading, per S, S. Castro, dated Copen- 
hagen, Feb. 21/01, vlz.; 

M \V M 200). six Hundred 
B S 400) Ôundles Skins 

— Which we hereby agrée to hold In trust or on storage as their property, 
wlth proper Insurance, which sliall be pald to them In case of loss, but 
wlth llberty to manufacture said merchandise Into leather at my Salem 
factbry, teî be tnaited and known as'^'Lot No. 17," for account of said J. 
B. Moors & Cc-î'-arid we f urther heteby àgree to deliver to the sald J. B. 
Moors & Oo., or Kleinwort, Sons'ife Oo.; the proceeds of any sale of said 
merchandise (whether in notes, or cash, or other merchandise), the same 
to be applied by them, in the flrst place, toward the payment of any drafts 
or aceeptances under letter of crédit No. 2907K, Issued by them for our 
account, and, secondly, to the payment of any other indebtedness from 
us to the said J. B. Moors & Go., wlth the further understanding that neither 
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the sald J. B. Moors & Oo. nor said Klelnwort, Sons & Co. are to be charge- 
able with any expense ineurred on said merchandlse; the Intention of this 
agreement being to protect and préserve iinlmpaired the tltle and o'wner- 
shlp of said J. B. Moors & Co. or sald Klelnwort, Sons & Oo. in sald mer- 
chandise and the proceeds thereof. 

[Slgned] B. J. MulUgan. 

For the most part the delivery to the bankrupt seems to hâve been 
for the purpose of tanning, and the title remained in Moors. On May 
8th the bankrupt deposited to his bank account before mentioned 
$605.48, the proceeds of skins sold after April iSth, and on May loth 
deposited a check for $3,700, the proceeds of skins sold after April 
iSth. I find that thèse three payments were made for skins of which 
a part, and probably a large part, were the Moors skins. Just how 
many Moors skins were thus included cannot be ascertained. Apart 
from the Moors transaction, the petitioners are entitled to $549.51, 
on the authority of Hallett's Case, 13 Cb. Div. 696, and many others, 
cited above. Trust funds were mingled with the individual funds of 
the bankrupt. The rule of Clayton's Case, i Mer. 572, viz., that 
checks drawn are to be chargea against deposits according to the 
priority of the latter, does not apply as between the cestui and the 
defaulting trustée. Hallett's Case, above cited ; Bank v. Peters, 123 
N. Y. 272, 25 N. E. 319. More than $549.51 the petitioners do not 
daim, and could not recOver in any event, because at some time after 
the trust deposit was made the bank account was drawn down to that 
amount, and so the rest of the trust deposit must be taken to hâve been 
finally dissipated. But hère Brown Bros.' funds were mingled, not 
only with the private funds of the bankrupt, but with the trust fund 
of Moors. The précise amount of Moors' money which went into the 
bank account cannot be ascertained, but undoubtedly it was large. 
For want of ascertainment, Moors may not be able to establish a lien 
upon the bank deposit, but cannot the trustée avail himself of the 
Moors transaction in order to protect the gênerai creditors, of whom 
Moors is one? Let us suppose a bank account in which $1,000 is left. 
Into this account has gone $1,000 of moneys belonging to an ascer- 
tained trust fund, A, and $5,000 of moneys mingled in unascertained 
proportions, but so that a large — ^probably the larger — part of the 
$5,000 belongs to another trust fund, B. The trustee's estate is in- 
solvent. As against the trustee's private funds, trust fund A. may be 
entitled to the whole $1,000. Trust fund B may not be able to estab- 
lish any claim to the $1,000 prior to that of the gênerai creditors, for 
want of definite ascertainment of its moneys which hâve gone into the 
bank account. But as against fund B, is it possible that fund A can 
take the whole $1,000 because its contribution can be deiinitely ascer- 
tained, and B's contribution, though manifestly greater, cannot be 
ascertained definitely? I think not, and that the $1,000 must be 
shared between A and B either (i) proportionately, or (2) according 
to the rule in Clayton's Case, or else (3) ail claims of priority must 
be rejected, and the fund made subject to the claims of ail creditors, in- 
cluding A and B. The case supposed is practically the case at bar. 
Moors has contributed to the bank account more than Brown Bros. 
How much more has not been proved. As between Moors and Brown 
116 F.— 46 
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Br^S>, tbe latter would get nptWng according to the rule in CIa)rton's 
Gàise (see in re Stenning [1895] 2 Ch. 433), and but little by a pro- 
pbrtidnat* dtâ^tribution. Moors either cannot establish a definite 
daim to pHorîty, or else has not chosen to do so ; but the trustée in 
bankruptcy sjçeks to rely upon the Moors transaction for the benefit 
of the gênerai creditors, including Moors. The burden of proof is 
upon the petitionefs to trace their moneys into the existing balance of 
the bankrupt's bank account. They seek to do sp by the artificial 
presumption that the checks drawn against the bank should be applied 
to that part of the deposits to which they did not contribute. It may 
be reasonable that a trustée ; should be deemed to draw his checks 
against that part of a mingled account which is his own. It is unrea- 
soniable that he should be> deemed to draw his checks with the in- 
variable inteiffit to defraud cestui B rather than cestui A. It is none 
the less junreasonable when the share of cestui B, though larger than 
that of iCegttH A, yet cannot be ascertained so definitely. In my judg- 
ment, the petitioners hâve not sustained the burden of proof, and so 
their pétition must be dismissed, and they, like Moors, must be left to 
come ip with the gênerai creditors. In re Stenning [1895] 2 Ch. 433, 
436, 437. I In Bank v. Peters, 123 N. Y. 272, 279, ,280, 25 N. E. 319. 
the court found that the receiver, the représentative of the gênerai 
creditors, hadinot properly set up in his answer the fraijd committed 
upon the creditors, whose position in that case was like the position 
of Moor^ inthis. In the case at bar there were no pleadings subsé- 
quent to the pétition, but the contention of the trustée in bankruptcy 
was sufficientjly made. 
As to the bank balance, also, the judgment of the référée is afifirmed. 



PRUGBR V. CONSTABLB et al. (two cases). 
(Careuit Court, S. D. New York. June 14, 1902.) 

1. Streetb-tDbdjcation— Maps and Surveys. 

The, mère maklng ofa survey and a map platting land In lots and 
streetS, btlt which la not recorded nor exhlblted to the public, and In 
referenèfe to which no lots are sold, is not a dedlcatlon of such streets 
tôt the public. 

2. BAMte— MaPS— PiLiNG— Salb of Lots— Efï-hct. 

Wfeere one makes a map platting his land In lots and streets, Aies 

, it In, :a, public reposltory, and sells lots on such map with référence 

théreto, ■ te thereby pennanently dedlcates such streets to the public, 

notWithstandlng that the pufclîe Is not bound to malntaln them untU 

the dèdltatlon has been acceptèd by the proper public authorlty. 

8. JcdgmeNTs^Rbs Judicata— Identitt of Issues. 

An a,dJndlcatlon of dedlcatlon of a street, bâsed on évidence of the 
acts of, à former and of the présent owner, wlthout partlcular référ- 
ence to the acts of either, is not res judicata as to dedlcatlon by the 
former dwner. 

; joh|i J3!çUhanty, for plaintiff. 
Jacob F. Miller, for détendants. 

ir2. See Dedlcatlon, vol. 15, Cent. Dlg. §§ 35, 37, 46. 
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WALLACE, Circuit Judge. Thèse are actions for thè breach of 
covenants of title, good right to convey, and warranty in deeds of 
real estate; the first action being founded upon a deed from Rich- 
ard Arnold and others to Beda Voight and wife execitted April 3, 
1882, and the second action being founded upon a deed from Rich- 
ard Arnold to Beda Voight and wife executed March 24, 1886. 

The plaintifï is a grantee of the Voights by a deed executed July 
25, 1895. He allèges that before the exécution of the deeds to his 
grantors part of the lands described therein had been dedicated by 
their then owner to the city of Newark, and that before the com- 
mencement of the action the city of Newark entered upon and took 
possession of the dedicated part and ousted the plaintifï therefrom. 

The alleged dedication rests upon the theory that in 1873 Aaron 
Arnold, the devisor of the grantors of the Voights, who was then 
the owner of a tract of land embracing the lands in the two deeds 
to the Voights, caused, in conjunction with one Buchanan, who was 
the owner of an adjoining tract, the two tracts to be surveyed by 
Van Duyne & Young, and a map thereof to be made showing the 
two contiguous properties as one tract subdivided into blocks and 
lots with designated streets, one street being designated as "Little- 
ton Avenue" and another as "Fairmount Avenue," and that subse- 
quently Arnold and Buchanan publicly exhibited this map, and sold 
some of the lots numbered thereon by référence to the map. 

It was proved upon the trial that a survey and map of the two 
tracts was made by Van Duyne & Young in 1873 for Buchanan and 
Arnold, and that the map was at one time on file in the ofifice of 
Van Duyne & Young at Newark; but the original map was not 
produced upon the trial, and secondary évidence of its contents was 
excluded, because no foundation was laid by proving the loss or 
destruction of the original; consequently there was no évidence of 
the contents of the map beyond the fact that it was such a map as 
has been mentioned. It did not appear whether Arnold's tract em- 
braced any lands other than those described in the two deeds to 
the Voights, nor how many lots the tract was subdivided into, nor 
what were the dimensions of the streets or the quantity of land in- 
cluded in their boundaries. On March 18, 1882, the Voights made a 
contract with Richard Arnold and others for the purchase of the 
lands pursuant to which the deed to them of April 3, 1882, was exe- 
cuted, and in that contract the lands were described as "lots numbers 
185 to 214, inclusive, on the map of the property of Buchanan and 
Arnold, Newark, N. J., surveyed July, 1873, by Van Duyne & Young; 
also the lands lying in front of the lots on Fairmount avenue to the 
middie of said avenue, as proposed, and the whole of Littleton ave- 
nue, as proposed, as lies in front of said lots." When the deed was 
executed, however, that description was changed, and the lands de- 
scribed by metes and bounds. In this deed, and also in the deed to 
them of March 24, 1886, one of the boundaries of the land conveyed 
was defined as "the proposed center line of Fairmount avenue." 
The contract of March 18, 1882, was the only évidence that Arnold 
had ever proposed to sell any lots or any part of the surveyed tract 
by référence to the map or survey. At the time of the delivery of 
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the deeds to the Voights, and when they toolc possession of the 
lands included in their purchases, the tract had not been laid out in 
lots and streets, but the whole was surrounded by a fence. The 
map was never filed in the clerk's office of Essex county, and no 
évidence was given that it was ever exhibited publicly. Beda Voight 
testified that' it was never exhibited to him. It is apparent from 
the contract of March i8, 1882, and also from the références to Fair- 
mount avenue in the two deeds, that the Voights must hâve known 
of the existence of the map at the time of their purchase. The évi- 
dence, taken together, is consistent with the conclusion that Buch- 
anan and Arnold had the survey and map of 1873 made in contem- 
plation at some future day of subdividing their respective tracts, fil~ 
ing the map, and selling the tracts in lots, but that their project re- 
mained inchoate, and at the time when the deeds to the Voights 
were executed had never proceeded further than the making of the 
survey and map. The deed of May 3, 1881, made by Richard Ar- 
nold and others to Frederick Gartz, Jr., which was introduced in 
évidence, is of no value, as proving that any part of the tract had 
ever been sold by référence to the map. That deed refers to a 
map then on file in the office of the clerk of Essex county, and de- 
scribes two lots by référence to such map ; but it does not appear 
that there were two lots of thèse numbers on the map which was 
never filed, aiid the map referted to was presumably one of some 
other tract surveyed for Buchanan and Arnold. It further appeared 
upon the trial that in October, 1887, the Voights sold and conveyed 
to one Kirchner lots Nos. 174 and 175 by référence to the map of the 
property of Buchanan and Arnold surveyed in 1873 by Van Duyne 
& Young; that in the same month they sold and conveyed to one 
Grubb lot No. 173 by référence to the same map; that in August, 
1889, théy sold and conveyed to one Ulrich lots Nos. 151 and 153 
^ by référence to the same tnap; and that August 15, 1889, they mort- 
' gaged to the plaintiiï the land acquired by them under the two 
deeds, and in that conveyance described the property as "lots 153 
to 175, both incliisive, and 185 to 214, both inclusive, as shown on 
the map of the property of Buchanan and Arnold, Newark, N. J., 
surveyed July, 1873, by Van Duyne & Young, including so much 
of Fairmount avenue and Littleton avenue as abuts on the afore- 
mentioned lots." 

It further appeared upon the trial that Beda Voight remained in 
possession: of the real estate donveyed to the plaintiff as his lessee, 
and was in possession throughout' 1897 > that proceedings were taken 
by the authorities of the cityof Newark in 1897 to open certain 
streets kriown as "Littleton Street" and "Fairmount Street," being 
the part of the real estate clatmed to hâve been dedicated to the 
city; that the streets were opened, and Beda Voight was dispossessed 
of the land lying within their boundaries; that commissioners to 
assess the damages under the proceeding for the opening of Little- 
ton Street made an award to Beda Voight for the value of the land 
taken for that street ; that subsequently the city of Newark pro- 
cured a review of the proceeding in the suprême court of New Jersey 
upon certiorari ; and that the court reversed the award for damages 
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to Voight on the ground that the land taken for Littleton street 
had been dedicated to the city. It further appeared upon the trial 
that timely notice of the proceeding by certiorari in the suprême 
court was given by the plaintiff to the défendants, with a request to 
them to appear and contest the question of dedication, and that their 
counsel consulted with the counsel for the plaintiff, but left the active 
défense of the suit to the latter. 

Upon ail the évidence, I conclude that the plaintiff is not entitled 
to recover. His cause of action could only be established by show- 
ing that there had been a dedication of the lands as streets by the 
grantors of the Voights or their predecessors in title prior to the 
exécution and delivery of the deeds to the Voights. The évidence 
fails to show that there had been such dedication, and if the city of 
Newark acquired any rights it would seem that it did so in consé- 
quence of tiie acts of the Voights and Buchanan subsequently. The 
mère making of a survey and a map platting the surveyed tract 
into lots and streets does not of itself constitute a dedication of the 
streets designated on the map to the public. According to the dé- 
cisions of the courts of New Jersey, as well as the adjudications 
elsewhere, if the owner of a tract of land plots it in lots and streets 
by a map fîled in a public repository, and sells lots on the map by a 
référence thereto, or by a map publicly exhibited, he thereby dedi- 
cates the streets on the map to the public. Although the acceptance 
by the proper public authority is also necessary in order to make 
the public liable for maintaining the streets in good order, the dedica- 
tion may be accepted by the proper authorities at any future time, 
and the owner is estopped to deny the dedication, private rights hav- 
ing meantime intervened. Pope v. Town of Union, i8 N. J. Eq. 
282; Hague V. Inhabitants of West Hoboken, 23 N. J. Eq. 354; 
Trustées of Methodist Episcopal Church v. City of Hoboken, 33 N. 
J. Law, 13, 97 Am. Dec. 696; Hoboken Land & Improvement Co. 
V. City of Hoboken, 36 N. J. Law, 540; Price v. Inhabitants of City of 
Plainfield, 40 N. J. Law, 608; Clark v. City of Elizabeth, Id. 172; 
Beasley v. Town of Belvidere, 59 N. J. Law, 408, 35 Atl. 797. 

If the Voights chose to avail themselves of the map which had 
been made by Van Duyne & Young for Arnold and Buchanan in 
1873, and on file in the office of the surveyors, they were at Hberty 
to do so; and, if they saw fit to sell lots by référence to it, they 
thereby, as against themselves at least and their subséquent grantees, 
dedicated to the public the streets designated upon it. They seem 
to hâve done this, and they, and not their grantors, are the parties 
liable, if there be any, to the plaintiff, and he must resort for relief 
to the covenants in their deed to him. The adjudication in the 
certiorari suit by the suprême court of New Jersey cannot be invoked 
as against the défendants upon the question of dedication, as it does 
not purport to décide, or incidentally to détermine, the fact that there 
had been any dedication prior to the time when the deeds to the 
Voights were executed and delivered. It adjudges merely "that ail 
that part of the land for which the said award of damages was made 
included in and shown upon the map of the Buchanan and Arnold 
properties which was offered and received in évidence in this cause 
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was âtihè iîmè of the niakihg of tMe said award dedicated to the pub- 
lic 'fdrîthepurposes of a public Street." The évidence in the record 
Of thàt suit indicated that the judgment may hâve proceeded upon 
the thëôry of a dedication to the public made subséquent to 1886, 
because it shows the conveyances of the lots made by the Voights 
in 1887 ànd 1889 by référence to the Buchanan and Arnold map, 
and also shows conveyances by Buchanan in 1888 and 1889 of lots by 
référence to the map. The testimony of Mr. Buchanan, as it appears 
in that record, would establish an earlier dedication ; but it is strange 
if his' statements were true that ail the conveyances put in évidence 
were of a later date, and it cannot be determined whether the court 
accepted his testimony as correct, or whether its décision was based 
upoil a-dedication because of the conveyances of the Voights and 
Buchan-an in 1887 and subsequently. 

Upott' the whole case two suggestions are raised by the évidence. 
It is hardly open to doubt that the Voights knew ail about the survey 
and map, and whether any lots had been sold by their grantors from 
the tract. The first suggestion is that shortly after the Voights ac- 
quired title they concluded to sell ofif some part of their purchase in 
lots, in the belief that when the city of Newark should see fit to 
open the streets they could compel it to make compensation for the 
value of the land taken for the public use; and another is that there 
may haVe been a previous dedication, but that the Voights and their 
grantors supposed notwithstanding that the streets could not be 
opened by the city without compensation to the owners. Whatever 
the truth is, the case must be dècided upon the évidence as it has 
been presented, and, as there is no proof of a dedication before the 
exécution and delivery of the deeds to the Voights, the défendants 
are not liafile. 

Judgment is ordered for the défendants. 



TARTAE CHEMICAL CO. v. UNITED STATES. 
(Gîfcult Court, S. D. New York. June 27, 1902.) 

1. CosTous DuTiBB— Bffkct and ScopB CI' Rbciprocity Agbbement— Ques- 

tion Fca THB Courts. 

Whether the terrltory from whleh goods are Imported Into the United 
States is an intégral part of a forelgn country with which the United 
States has a reciprocal trade agreement, so that the importation is gov- 
erned by, the provisions of such agreement, or a colony to which the 
agreéinent does not apply, Is a judlclal question for the courts, and not 
a pôlltldàl ohe upon which the détermination of an executive depart- 
ment of the government is concltisive. 

2. Samb— Frbnch Trkaty— Importations from Algbria. 

The question whether Algeria is a part of France and wlthin the 
scope of tlié présidents proclamation of May 30, 1898, putting in force a 
reciprocal Commercial agreement between France and the United States, 
as authorized by section 5 of the tariff act of 1897, or is merely a colony. 
and not affected by such agreement, is one which must be determined 
solely.by the laws of France, and when the French minlster of forelgn 
affairsand the diplomatie and consular représentatives of that country 
In the United States unité in statlng that since the deeree of October, 
1870, abolishlng the colonial government of Algerla, dlvidlng it Into 
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departments, and adding them to the departments of European France, 
it bas been an intégral part of the republlc of France, thelr state- 
ment should be accepted as concluslve by a court of this country in 
the administration of its customs laws, and in giving efCect to the agree- 
ment between the two nations, entered into in a spirit of amity, with 
désire to Improve their commercial relations. 

Appeal by Importer from a Décision of the Board of United States 
General Appraisers. 

The merchandise in question conslsts of crude tartar, the product of Al- 
geria, exported from Marseilles, France. It was assessed for duty at the 
rate of 1% cents per pound, under the provision of paragraph 6 of the 
act of 1S97, for "argols or crude tartar or wine lees crude." It is claimed 
by the importer to be dutiable at only 5 per centum ad valorem by vlrtue 
of the provisions of the présidents proclamation of May 30, 1898 (30 Stat. 
1774), Issued under authority of section 5 of said act providing for recip- 
rocal commercial relations between the United States and France. It Is in- 
sisted by the importer that Algeria is a part of France within the meaning 
o£ the proclamation referred to. The only question involved is whether Al- 
geria is a part of the French republic. The board f ound that it is not a part 
of France, but is simply a French colony. It appears that on the 24th of 
October, 1870, a decree relative to the political organization of Algeria, was 
promulgated by the government of the national défense. This law is still 
iu force. Articles 1 and 2 suppress the existing colonial government of Al- 
geria and abolish the prior decrees relating thereto. Article 3 is as follows: 
"Algeria shall consist of three departments: A department of Alger and 
departments of Oran and Oonstantine, which thus establishes in the French 
republic 92 departments. Each department shall name two représentatives 
of the people." Article 7 provides that "ea:ch department shall be admin- 
istered by a preflx who shall exercise, under the higher authority of the 
civil governor gênerai the functions conferred on the preflx of the depart- 
ments of the republic." The record contains a letter vïritten by M. Bru- 
waert, French consul gênerai at New York, in which he says: "Algeria 
is as much a part of France as Burgundy, Provence, Corsica Island or any 
other part of our country when called by its spécial régional name — as 
much as the state of New York is a part of the United States, although 
called by another name, as much as Long Island is a part of New York 
state though called by a spécial name. Our customs tariff and régulations 
apply to both those parts of France as any law in the state of Michigan 
applies to the Upper Peninsula on Lake Superlor." There also appears a 
letter frotn M. Deleassé, minister of foreign affairs of the French republic, 
dated June 6, 1899, la which he says: "Algeria being administered in 'de- 
partments' as France and completely incorporated under the same customs 
régulations and same manner as Corsica, is not a French colony, but a con- 
tinuation of our continental territory. Therefore, the décision of the col- 
lecter of the port of New York Is not any more justifiable than would be 
a décision by French authorities refusing to recognize products of any 
state of the United States as coming from fédéral territory." The French 
embassador at Washington, M. Cambon, entertalns precisely similar views 
and in reply to a letter addressed to hlm by the counsel for the importers, 
dated the 15th of March, 1902, M. De Margerie, counselor of the French 
embassy, says: "I am directed by his excellency the French embassador 
to let you know that Algeria is divided intp three departments (Alger — 
Oran — Constantine) and that thèse three departments are placed on the same 
footing as the departments of the continental Fi-ance, as is alsft, for in- 
stance, the case for the territory of Belfort (remaining from the anclent 
department du Haut Rhin in Alsace). There were in 1870 89 departments 
in the continental France and 3 in Algeria, in ail 92 departments, as says 
the decree of October 24, 1870, article 3. After the war of 1870, in 1871, 
the number of continental French departments was to be reduCed to 86, 
which added to the 3 Algèrian departments makes Sd. There are no other 
departments except those of Algeria outside of continental -France." This 
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testlmoïiy was recelved without objection and none of the facts stated Js 
âlBpnted. Ât the hearing in this court certain correspondance which passed 
between thedepartment of state and the embassy of the French republlc 
at Washington, -v^as read, apparently wlthout objection. From thls it ap- 
pears that thë department of state bases Its conclusions that Algeria is 
not a part of France upon the; foUowlng premlses: First: That sepa- 
rate tariffs hâve been establlshed for France and Algeria. Second: That 
France 18 regaBdè^ as the mother cotintry, and Algeria as a French colony 
for customs purposes. Third: That dutles are imposed on Importations from 
Algeria into France, and from France into Algeria. Fourth: The French 
goremment in the decree of May 28, 1898, dlstinguished the two countrles 
by mentloning dlstlnctly France and Algeria, Fifth: The larger commercial 
convention between the United States and France In July 24, 1899, expressiy 
by consent of bdth parties named Algeria dlstinctly from France. There is 
no proof, otheri'than the statementis lu said correspondence, that separate 
tariffs hâve been establlshed for France and Algeria; thls Is, however, im- 
material In vlew of the contention advanced on behalf of the government. 
The argument Is that the question involved Is polltlcal rather than judicial, 
and mustbe detèrmlned by the executive and not the judicial department. 
In other words, that the court la compelled to foUow the conclusion reached 
by the department; of state Irrespective of the évidence and reasoning upon 
whlch that conclusion Is based. 

Howard T. Walden, for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, Circuit Judge. The only question presented by this ap- 
peal is whether or not Algeria is a part of France. The law of Oc- 
tpber, 1870, expressiy abolishes the colonial governmettt and adds 
the three departments of Algeria to those of European France. 
The French embassador, M. Cambon, the French minister of foreign 
afïairs, M. Delcassé, the French consul gênerai at New York, M. 
Bruwaert, and the counselor of the French embassy, M. De Mar- 
gerie, ail unité in dedaring that since the law of 1870, Algeria is as 
rnuch a part of the French republic as is Corsica or any of the de- 
partments of European France. They say that Algeria is as much a 
part of France as New York is a part of thé United States or as Long 
Island is a part of the state of New York. It would seem that at 
this point controversy should end. The question is one of law aris- 
ing upon undispUted facts regarding the politicalcharacter of terri- 
tory concededly the prôperty of a foreign nation with whom this 
country is at peaçe. ît is not a question of fact regarding a disputed 
boundary Une between independent states of which the executive 
branch of the goyernment may take cognizance. If the title to Al- 
geria wère in dispWte bétweeri France and another power, of course, 
a very différent question woulçi be presented. That the status of 
French territory must be determined by the law of France seems 
too obvions foi' argument. The law incorporating Algeria into the 
republic of Ffàncé is in évidence. It is not ambigùous and there 
can be little doùbt as to the meaning of its provisions. The proof, 
however, does noticnd hère. Tlie law has been interpreted and ex- 
plained by the ëtatesmen, publicists and diplomats of France. Such 
opinions are parafnount tp thosë pi encyclopedists, lexicographers 
ànd historians, even if it be assùmed that they hâve, exprèssed con- 
trary opinions since the decree of October 24, 1870, went into eflfect. 
That they h^é done so does not appeaf. If the court cannot rely 
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upon the lawyers of France to interpret their own statutes where 
can it turn for information? What other guide can be foUowed in 
dealing with international problems ? If the United States assumes 
to question the right of France to say what is the political com- 
plexion of her own territory we must concède a similar privilège 
regarding our own domain. Should any foreign state assert that 
territory, which our laws déclare to be within the Union, is not the 
territory of this republic, would we not be justified in resenting it 
as an impertinent intermeddling with our domestic afïairs? The 
commercial dealings between great nations should be carried on in 
a spirit of comity and with a disposition on the part of each to rely 
upon the honor and good faith of the other. But it is said that the 
provisions of certain French tarifif laws are inconsistent with the 
proposition that the Algerian departments are a part of the republic 
of France. Cui bono? The provisions of a tarifif act cannot ex- 
patriate a state. Can it be seriously maintained that a French cus- 
toms tarifif can operate to raake the island of Martinique a depart- 
ment of the French republic or to exclude therefrom the island of 
Corsica or Normandy or Burgundy? States are not made and un- 
made by revenue laws. As before observed the tarifif acts relied 
upon are not in évidence, but, admitting them to be as stated, how 
can the court assume that under the French tarifif scheme a depart- 
ment may not be favored or discriminated against in the assessment 
of duties ? There is nothing in the record to show what is the or- 
ganic law of France upon this subject. There is no basis for the 
assumption that it is the same as our own. Such a law as is said to 
exist between France and Algeria might be held unconstitutional 
hère, but is this so in France? In the absence of proof the court 
must assume the contrary. Indeed the court may almost take judi- 
cial notice that the French revenue policy is not uniform and is 
totally différent from our own. There is nothing in this country which 
at ail approximates the French octroi, which is a duty levied at the 
gâtes of French towns upon goods seeking to enter. One-tenth 
goes to the national treasury and the remainder towards local ex- 
penses. Octroi officers are permitted to search ail travelers and in- 
dividuals entering a town. Every American who has visited the 
French capital has probably been amazed and annoyed at the activ- 
ity of thèse ofïicers. The French government dérives a large reve- 
nue from the octroi of Paris. 

Again, it is argued that this is not a judicial but a political ques- 
tion ; that because the executive ofificers of the government hâve 
expressed an opinion regarding it, the courts are bound by that 
opinion no matter how much.they may differ with its reasoning. 
Even if this were a subject upon which the executive departments 
would hâve jurisdiction, if the subject were properly presented to 
them, it is not at ail certain that jurisdiction can be invoked in the 
informai way disclosed by this record. The opinions expressed 
were, as the court recalls the correspondence, in the line of comity 
rather than the rcsult of a controversy which demanded action on 
the part of the executive officers of the government. But, however 
this may be, the court is clearly of the opinion that this is a ques- 
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tîoïi fôr^thé courts. Undèr'sèetîon 14 of the customs administrative 
aCt jurisdîctiôïi fe vested in thé bôâïd of gênerai appraisers to exam- 
ine and décidé each controversy 'Stibmitted to it for décision. Sec- 
tion 15 giVés, thé court jurisdictidn on appeal to "proceed to hear 
and deteriftirié t'he Questions of law and fact involved in such décision 
respecting thé classification of such merchandise and the rate of 
duty irnposed thereon." 26 Stat. 137, 138. 

The authoi^îties' cited by the district attorney do not seem to be 
relevant to the présent controversy.' In Poster v. Neilson, 2 Pet. 
253, 7 L,. Ed. 415, the controversy telatéd to territory in dispute be- 
tweeri the United States and Spain.: Çhief Justice Marshall said: 

"In a controversy between two iiation^ concemlng national boundary, It is 
séarcely posiSîble thaf the courts 6f elthèr should refuse to abide by the 
measures adopted by Its own goyernment There being no common tribunal 
to décide betwççn thsm, each determioçs for itself on its ownrlghts, and If 
they cannot adjùst ttieir difCçr^çes peaçéaljly, the rlght remains with the 
strongest. Tne judlctaïy Is not t^ïàt department of the government to which 
the assertion èï-lt* inïerests agàlhst fërelgn powers Is conflded; and Its duty, 
commonly, Is to décide upon indlvldual rights according to those principles 
which the poUtlcal departments of the nation hâve established. If the course 
of the nation has been a plain one, its courts would hesitate to pronounce It 
erroneous." 

In Jones V. IJ, S., 137 U. S. 202, il Sup. Ct. 80, 34 L,. Ed. 691, the 
plaintiiï in error -lîvas indicted for murder committed at Navassa Is- 
land in the Gairibbean Sea. ; The questioH debated was whether Na- 
vassa was under the sole and exclusive jurisdiction of the United 
States, and the court, after an examination of the act of congress 
rçlating to the discQvery of guano islands and the détermination of 
the président thereunder, decided that the courts of the United States 
could take cognizance of a crime committed there. , Mr. Justice Gray 
says: 

"Who Is the soverelgn, de Jure or de facto, of a territory is not a judlclal, 
but a polltical question, the détermination of which by the législative and 
executive departments of any goveminent conelusively binds the judges, as 
well as ail other officers, cltizéns and subjects of that government." 

In other words, the court, inferentially at least, seems to recognize 
the right of thé législative and executive departments of France, to 
regulate and déclare the political status of territory over which the 
republic exercises undisputed ownership and dominion. 

In Williams v. Insurance Co., 13 Pet. 415, 10 L. Ed. 226, it appear- 
ed that there was: a dispute between the United States and Buenos 
Ayres regarding the jurisdiction of the Falkland Islands, and the 
président, in a message to congress and in correspondence with that 
cpuntry, having denied the jurisdiction of Buenos Ayres, the court 
declined to consider the question of fact presented, holding that the 
president's action was not the subject of judicial investigation. 

A mère statement of the facts in thèse cases sufïiciently emphasizes 
the wide différence between them and the case at bar. 

The décision of the board is reversed. 
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In re MAMMOTH FINE LTJMBER CO. 
(District Court, W. D. Arkansas, Texarkana Division. June 24, 1902.) 

1. BAKKRUPTCT— Al.LOWANCE OP FeES BY REPEREE — ReVIKW, 

AUowance of fées by tlie référée in bankruptcy to himself and the 
trustée is reviewable, ttiough under his order payment bas been made 
to the trustée; bis accomit never having been presented to or passed on 
by the court, as required by Gen. Orders in Bankr. 26, 35, and the funds 
having been drawn without the warrant belng countersigned by the judge, 
or one designated by him to do so, in contravention of order 27. 

2, Same — Commissions— DiviDBNDs. 

"Sums to be paid as dividends," on which référées and trustées are 
allovred commissions by Bankr. Act 1898, §§ 40a, 48a, are what remain 
after payment of taxes and priority claims In full, as provided by sections 
64a, 64b; section 65a providing that dividends shall be paid on ail al- 
lowed claims, except such as bave priority or are secured. 
8. Same— Compensation for Notices. 

Under Gen. Order in Bankr. 35, par. 2, providing for compensation to 
the référée for expenses necessarily incurred in giving notices, he can- 
not, in case of re-examinatlon of a claim, be allowed for notices to cred- 
Itors other than one provided for by order 21, par. 6, to the créditer 
■whose claim is to be re-examined, or for notices on distribution of money 
to preferred creditors; Bankr. Act 1898, § 58, providing only for notice 
of payment of dividends, or for notice of protest against confirmation of 
sale, and none being required by the act or gênerai orders. 
4. Same— PoR Investigations as to Spbcific Liens. 

In the absence of any provision tlierefor in Bankr. Act 1898 or the 
gênerai orders, compensation cannot be allowed a référée for investiga- 
tion and finding in the usual and ordlnary way in cases of speciûc liens. 

6. Same — Allowance for STENOoRAPHEns. 

Except where the stenographer is employed on application of the trus- 
tée, as provided by Bankr. Act 1898, § 38a, cl. 5, or there bas been a 
stipulation of the parties, or money bas been deiw-sited for the expense 
as provided by gênerai order 10, the référée cannot be allowed for ex- 
pense of stenographer. 

6. Same— Allowance to Trustes— Bquity Poweks. 

The court under its equity power will allow the trustée a commission 
for selling, not exceeding what would bave been allowed a master com- 
mission er,—J., mortgagee of the timber land eonstituting the main value 
of the lumber plant of bankrupt, having filed a bill to foreclose; it hav- 
ing, on consultation between the trustée and J.'s attorney, with assent of 
the référée, been concluded that if the mortgage was foreclosed, and the 
land sold under the decree apart from the mlll properties, and bought 
by J., the mill properties would be of no value to any one else, whereas. 
if ail could be sold at one time, free of incumbrance, the whole would 
brlng more than if sold separately, and suggestion having been made 
and carried out, without objection, that J.'s attorney prove up his claim 
in bankruptcy, dlsmiss the foreclosure suit, and pétition the référée for 
sale of the property free from incumbrance, and appropriation of enough 
of the proceeds of the sale of the land for payment of the mortgage debt, 
and sale having been made accordingly by the trustée on order of the 
référée. 

L. A. Byrne, for petitioning creditors. 

ROGERS, District Judge. This is a pétition by the South Texas 
National Bank to review the action of the référée in making allow- 

% 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
0. 0. A. 9. 
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ances of fées to hîmself and to the trustée in bankruptcy. The ad- 
ministration of the estate has réached the point where practically 
ail the funds of the bankrupt's estate, except an amount set apart to 
cover the litigation now pending on appeal in the suprême court of 
Arkansas, hâve been disbursed. The assets of the Mammoth Pine 
Lûmber Company. consisted of. a large body of timber land, sawmills 
and machinery, aiid lumber, an ijiterest in a railroad, etc. ; in short, 
it was a lumber plant. The lands were mortgaged for nearly $45,- 
Doo. A large part of the balance of the plant was covered by ven- 
dors', laborers', and other liens. The mortgage liens and thèse spé- 
cial statutory liens and priority claims, taking precedence over unse- 
cured creditors, amounted in the aggregate tp a sum far in excess of 
ail the assets of the estate. $49,485.49 were paid in fuU satisfaction 
to said classes of claimants othér than priority claimants, and $10,- 
000 additional were paid on the priority claim of the South Texas 
National Bank, leaving still due to that bank a sum far in excess 
of the remaining assets. The référée in bankruptcy has allowed 
himself for services and incidental expenses, such as mailing notices, 
stenographer's fee, hearing and passing upon claims, and the like, 
$1,291.51, his account never having been presented to or passed upon 
by the court, as required by gênerai orders 26 (32 C. C. A. xxvii, 
89 Fed. xi) and 35 (32 C. Cf. A. xxxiv, 89 Fed. xiii) adopted by the 
suprême cpurt of the United States ; and he has allowed to the 
trustée in Ijankruptcy as commissions $743, besides an account of 
$43.70 for incidental expenses in the administration of the estate, the 
items of wlîich are not called in question by the pétition for review. 
Manifestly this case calls for a review of the action of the référée 
in the administration of the estate. The referee's account shows that 
he has disbursed in ail $60,151.84, and on this he has allowed himself 
a commiséioii of i" per cent., and he has allowed the trustée in bank- 
ruptcy on the same 3 per cent, on the first $5,000, 2 per cent, on the 
second $5,000» and i per cent, on the remainder. This $60,000, upon 
which thèse commissions are allowed, was made up of the following 
items: 

PaW to Jones estate on mortgage upon lands $44,916 00 

Paid to SoutU Texas National Bank on priority daims 10,000 00 

Paid on other priority claims, feeSj and commissions 5,235 84 

Total 560,151 84 

The question naturally arises whether or not any commissions 
can be allowed the référée on thèse sums. In the first place, it is 
suggested thàt, as thèse mdneys hâve been allowed and disbursed, 
thé paymént thereof is waived by the creditors who now seek a re- 
view, and that, so far as the trustée is concerned, the funds having 
been paid out under the order of the référée might in some cases 
resuit in the bankruptcy of the trustée. The position is not ten- 
able for many reasons,^-pi^imarily not tenable because rule 29 (33 
C. C. A. xxviii, 89 Fed. xii) provides that : 

"No moneys deposlted as required by the act shall be drawn from the de- 
posltory nnless by.check or warrant, slgned by the clerk of the court or by the 
trustée, and countersigned by tbe Judge of the court, or by a référée desis- 
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nated for that purpose, or by the clerk or hls assistant under an order made 
by tbe judge, stating tbe date, the sum, and the amount for which It was 
drawn." 

The judge has never countersigned any warrant for thèse funds, 
nor has he designated any référée to discharge that duty. The mon- 
eys were, therefore, drawn from the depository without authority of 
law. 

In the second place, gênerai order 26 (32 C. C. A. xxvii, 89 Fed. 
xi) provides : 

"Every référée shall keep an accurate account of bis traveling and incidental 
expenses, and of those of any clerk or other officer attending him In the per- 
formance of hls. duties, in any case which may be referred to him, and shall 
make retum of the same under oath to the judge, with proper vouehers when 
Touchers can be procured, on the first Tuesday in each month." 

No such step has been taken in this case by the référée. 

In the next place, the bankrupt law provides what the fées of the 
référée and trustée shall be, and gênerai order 35 (32 C. C. A. xxxiv, 
89 Fed. xiii), adopted and promulgated by the suprême court of the 
United States (that court, doubtless, recognizing the hardship on the 
clerk, référée, and trustée in bankruptcy under the existing law), 
provides for the payment to said officers for such services and ex- 
penses as they are called upon to perform not in pursuance of the 
duties prescribed by the act, and expressly states that the compen- 
sation of thèse ofificers, prescribed by the act, shall be in full compen- 
sation for ail services performed by them under the act and under 
thèse gênerai orders. The court is of opinion, therefore, that this 
question is open for review, and that ail questions of this character 
should remain open until the final settlement of the estate, where 
the same hâve not already been passed upon by the district judge or 
court. 

Now, to recur to the question as to whether or not commissions 
may be allowed to the référée and trustée on the $60,151.84 disbursed 
on mortgage and other priority claims : In Re J. W. Harrison Mer- 
cantile Co., 2 Am. Bankr. R. 420, 95 Fed. 123, Philips, District 
Judge, said : 

"The history leading up to the adoption of the présent bankrupt law shows 
that the great abuses under the preeeding national bankrupt act, in the way 
of exorbitant fées which largely consumed the assets of the bankrupt, where- 
by the ministerial officers grew rich upon the administration of the act, whlle 
the credltors starved, Impelled congress, in the adoption of the présent bank- 
rupt act, to reverse this practlce, so that the bankrupt law should be so ad- 
ministered that the creditors should be the favorites of the court, rather than 
the agents assisting the court in the préservation and disposition of bankrupt 
estâtes. The obvious policy of the présent act, manlfest throughout ail its 
provisions, respecting fées and commissions, is to reduce to the lowest mini- 
mum the expenses of administration. This is especially made manlfest In 
the meager feee allowed the clerks, référées, and trustées. Indeed, so in- 
adéquate is the compensation allowed to thèse officers that it is a matter of 
happy surprise to the courts that they hâve been able to secure the services 
of such compétent persons to fiU the places of référées and trustées; and 
because of the meager compensation allowed by the act to thèse officers courts 
are exposed to the constant temptation to either read into the act some pro- 
vision not found in its letter, or by the most libéral construction of doubtful or 
ambiguous terms to augment fées and commissions. This is a tend«icy; 
however, in my judgment, which it Is the bounden duty of the court to resist 
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ItlB the duty of the court, from wtleh it caimot honestly escape, in applying 
tlils. statate, to give It such çonçt^ction and such application as will carry 
eut and effectuate the législative wlU. Any otiier action by the court Is but 
an attempt to set up and substitute the notions and Inclinations of the indi- 
vldual judge as to what would be a reasonable cojnpensation for services 
under this law for that of the législature, whereas, as already suggested, the 
court can hâve no pollcy in conflict with that of the législative schéma." 

The views entertained by me upon this subject could scarcely be 
expreSSed in more apt language than contained in the above opinion. 
The same learned jurist, in the case of In re Fielding, 3 Am. Bankr. 
R- I3S> 96 Fed^ 800, in passing upon the précise question now under 
considération, said: 

"The question now presented for détermination Is, on whatsum of the es- 
tate is the jper centum of commission of the référée and trustée to be cal- 
culated? Is It on the VFhole fund coming into the hands of the trustée, or is 
it to be limited to the residue after deducting the expenses of administration 
and the preferred claimsï Thèse questions must be answered by the statute 
as the sole booli of référence. Section 40a of the bankrupt act déclares: 
'Référées shall recelve as f ull compensation for their services, payable after 
they are rendered, a fee of ten dollars deposited vcith the clerk at the time 
the petitipn Is filed in each case, except when a fee is not requlred from a 
voluntaj^r bankrupt, and from estâtes whlch hâve been administered before 
them oûe per centum commissions on sums to be paid as dividends and com- 
missions, or one-half of one per eentum on the amormt to be paid to creditors 
upon thé'cidnflrmation of a composition.' Section 48a déclares that 'trustées 
shall recelve, as full compensation for their services, payable after they are 
rendered, a fee of five dollars deposited with the clerk at the time the pé- 
tition is filed in each case, except when a fee is not requlred from a voluntary 
bankrupt; and from estâtes whieh they hâve administered such commissions 
on sums to be paid as dividends and commissions as may be allowed by the 
courts, lîbt to exceed three per centum on the first five thousand dollars or 
less, two per centum on the second Jive thousand dollars or part thereof , and 
one per centum on such sums in excess of ten thousand dollars.' Section 64a. 
directs that the àmount of ail taxes legally due and oveing by the bankrupt 
shall be paid by the trustée on the order of court. Subsection 'b' déclares 
•what cialms and expenses shall hâve priorlty, 'to be paid in full out of bank- 
rupt estate,' and tlie order of their payment. The taxes are to be paid in 
full, and. the priorlty claims are also ta be paid in full, In the order named 
in the statute, Until thèse are paid there Is no fund to be divlded among 
the gênerai creditors. In tither words, the term 'dividends' can hâve no ap- 
plication to the priority claims, for the reason that the statute directs them 
to be paid; out of the estate In full, seriatim, before the matter of declaring and 
paying dividends arises. This is made clear by the succeedlng section (65a), 
■which déclares that 'dividends of an equal per centum shall be declared and 
paid on ail allowed claims, except such as hâve priorlty or are secured.' It 
may be coneeded that said section 65a, strlctly spealdng, does not undertake 
to define yrUat a dlvldend Is, but it unmlstakably indicates v?hat. In the légis- 
lative mind, was meant by the term 'dividends.' It Is an expressed déclara- 
tion that in this respect claims havlng priorlty are Identlcal vrlth secured 
claims, neither of which is subject to a déclaration and payment of the equal 
per centum. In Re Ft. Wayne Electric Corp. (D. C.) 94 Fed. 109, it Is held 
that the référée is not entitled to commissions on claims of secured creditors, 
as. they are not dividends wlthln the meaning of the, statute. The same 
statute whieh déclares that no diyldend shall be declared and paid on se- 
cured claims 'makes a like déclaration in respect of claims entitled to priority. 
As the commissions to be paid to the référée and trustée are a per centum 
'on sums toi be paid as dividends,' etc., it would seem logically to foUow that, 
where no dividends are to be declared and paid, no commissions for the 
r«feree and trustée can be predicated. Both in common and légal parlance 
the term 'dividends' implies a portion of a fund divided among several own- 
ers. Bouvier deânes it primarily as 'a portion of the prhicipal or profit dl- 
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vlded amoBg several owners of a thlng.' Black, In hîs Law Dictionary, de- 
fines it primarily as 'a fund to be divided. * • • In bankruptcy or In- 
Bolvency practice, a dividerid Is a proportional payment to the credtors ont 
of the insolvent estate.' In elther case the définition carries with it the idea 
of the division of a fimd owned by several parties, and the dlvidend Is the 
aliquot portion of the estate of the common ovrners. In the claims entitled 
to priority there can be no common or proportlonate ownership to be ascer- 
tained as the subject of dlvidend, as such claims are to be paid in fuU, as an 
entirety, In the order named In the statute. No notice of claims entitled to 
priority Is requlred to be given to the creditors, as they are to be pald In 
full directly; and the gênerai creditors, therefore, hâve no participation or 
interest in this fund, as it is not the subject of dlvidend. No commission or 
per eentum can be deducted from the priority claims, for the reason that 
they are to be paid in full. Therefore, if commissions should be allowed on 
the aggregate amount of the estate coming into the hands of the trustée, the 
whole bïirden of such commissions would fall upon the gênerai creditors, 
part of whlch commissions would be based upon a fund which never became 
the subject of dividends, thereby stUl further dlminishlng the dlstributive 
shares of the gênerai creditors. Under the act of 1800 (section 47), compen- 
sation for ministerial officers waa allovced by the court, and the amount there- 
of Tvas discretionary with the court. The act of 1841 (section 6) authorized 
the courts to prescribe a tariff of fées and charges, without fixing the com- 
pensation In any other way. The act of 1867 (section 28) allowed the as- 
signée a graduated per eentum on the moneys 'received and paid out.' In 
other words, his commission was predicated upon ail moneys received and 
paid out by him, no matter whether as preferred or gênerai funds. And by 
section 47 of that act the register was allo-wed fées dépendent upon his work 
and time. Such fées were paid hlm by the clerk out of a deposit of $50, made 
when the pétition was filed. By the amendatory act of 1874 thèse fées were 
eut in two. The provisions of the act of 1898, giving to the référée and 
trustée a per eentum on 'dividends,' are therefore quite signiflcant. The stat- 
ute In other respects, as in section 56b, indlcates that congress distingulshed 
between claims secured and entitled to priority and gênerai creditors. It dé- 
clares that 'creditors holding claims which are secured or hâve priority shall 
not, in respect to such claims, be entitled to vote at creditors' meetings, nor 
shall such claims be counted In Computing elther the number of creditors 
or the amonnt of their claims, unless the amounts of such claims exceed the 
value of such securities or priorlties, and then only for such excess." 

It seems to me that the reasoning in this opinion is unassailable, 
and this case has been approved by the circuit court of appeals for 
the Seventh circuit in the case of In re Utt, 5 Am. Bankr. R. 387, 
105 Fed. 754. Mr. Justice Woods, in delivering the opinion in that 
case, said: 

"If the commissions allowed to the trustée and the référée are warranted 
by the law, the allowances to attomeys and others are probably equally 
justifiable. By sections 40 and 48 of the bankrupt act the trustée and référée 
are to recelve for their services a commission 'on sums to be paid on divi- 
dends and commissions.' The point in dispute Is: What is the meaning of 
'dividends,' as the word is used In thèse provisions? The question has been 
considered in a number of cases by the district courts. In re F t. Wayne 
Electric Corp. (D. C.) 3 Am. Bankr. R. 186, 94 Fed. 109; In re Fielding (D. 
O.) 3 Am. Bankr. R. 135, 96 Fed. 800; In re Barber (D. C.) 3 Am. Bankr. R. 
806, 97 Fed. 547: In re Sabine, 1 Am. Bankr. R. 321. We agrée with the 
conclusion declared in the first two of thèse cases that sums to be paid upon 
secured claims or other claims entitled to priority of payment are not 'divi- 
dends' upon which the trustée or référée may recelve a commission. This is 
made clear by other provisions of the statute. By sections 56b and 57e, 
creditors holding claims which are secured or hâve priority can vote at cred- 
itors' meetings, or their claims be counted in Computing elther the number of 
creditors or thé amount of their claims, only when the claims exceed the 
Falue of the securities or priorlties, and then only for the excess. They are 
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treftted as credttors only for the ransecnred excess. Section eSa déclares that 
'dlvldends of an equal per centum sliall be declared andipaid on ail allowed 
daims except sucjî as hâve prlorlty ot are secured.' This, if not strictly 
spea^lng a définition of the word 'dlvldends,' is équivalent to a déclaration that 
in this respect claims having prlorlty and secured claims are upon the same 
footing." 

He then proceeds to disapprove the décision of In re Barber, 
supra. The same doctrine has been adhered to in Re Epstein, 6 Am. 
Baiikr, R. 191, 109 Fed. 878. Some authorities may be found by 
some of the référées and district courts relaxing this rule ; but, in the 
opinion of the court, the relaxation is without warrant and in plain 
violation of the letter and spirit of the bankrupt law and gênerai 
orders of the suprême court of the United States. The commis- 
sions allowed the référée and the trustée on the $60,151.84 disbursed 
to mortgage and other priprity creditors must be disallowed in toto. 

The next item to which objection is made in the pétition for review 
is an item of $30. for notices of creditors' meetings and the sum of 
$150 for passing on spécifie daims, which he denominates as "spécifie 
liens." It appeàrs from the schedule of the creditors that there are 
102 creditors. Under the practice obtaining in this court and by 
virtue of paragraph 2 of gênerai order 35 (32 C. C. A. xxxiv, 89 
Fed. xiii), the référée in bankruptcy should be allowed 10 cents for 
every notice sent, out, as covering the expense necessarily incurred 
in publishing or mailing notices, including the services (if one is used) 
of a clerk ; and it should be remarked in this connection that the 
sum of 10 cents per notice will be allowed, whether the clerk is used 
or not used, under that paragraph of the rule above referred to. The 
référée in bankruptcy has furnished the court with a list of cases in 
which notices hâve been sent out. The cases are as follows : 

"Référée mailed the foUowlng notices to creditors: (1) First meeting of 
creditors to elect trustée; (2) first sale of property où September 12, 1901; 
(3) second sale of property on October 28, 1901; (4) on protest to confirmation 
of the first sale; (5) on distribution of money; (6) on clalm of John Shatt 
mortgage; (7) on clalm of S. S. Smith for wages; (8) on clalm of M. William- 
son for right of way; (9) on clalm of Jones & Hudglns, attorney's fées, for 
$300; (10) on claim of L. A. Byme, attorney's fées, fbr $2,500; (11) on clalm 
of Thi'ee Unlts Lumber Company for money advanced; (12) on claim of Mer- 
chants' Bank of Fi. Smith; (13) on claim of Wm. Bchols Dry Goods Com- 
pany; (14) on claim of AV. J. Echols, with préférence; (15) on daim of Na- 
tional Bank of Commerce, Kansas City, Mo.; (16) on claim of D. T. Morton 
(bill of sale disallowed); (17) on claim of M. T. Jones mortgage; (18) on claim 
of W. T. Edmondson, lien on shingles; (19) on claim of L. L. Morrow, englneer 
lien on railroad; (20) on ten timber claims, liens on right of way of railroad; 
(21) on two accounts of T. E. Webber for attorney's fées; (22) on claim of 
Arkansas Construction Company for right of way." 

The first three items contained in this list are cases in which notices 
are required by the bankrupt laW to be sent out. Section 58 of the 
bankrupt law reads as follows : 

"Sec. 58(a). Creditors shall hâve at least ten days' notice by mail, to their 
respective addresses as they appear in the list of creditors of the bankrupt, 
or as afterwards flled with the papers in the case by the creditors, vmless 
they waive notice In writlng, of (1) ail examinations of the bankrupt; (2) ail 
hearlngs upon applications for the confirmation of compositions or the dis. 
charge of bankrupts; (3) ail meetings of creditors; (4) ail proposed sales of 
pj-pperly; (5) the déclaration and time of payment of dividends; (6) the filing 
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of thc final accounts of the trustée, and the tlme when and the place where 
they will be examined and .passed upon; (7) tlie proposed compromise of any 
controversy; and (8) the proposed dismissal of the proceedings. 

"(b) Notice to creditors of the flrst meeting shali be published at least once 
and may be published such number of additional times as the court may 
direct. The last publication shall be at least one week prior to the date fixed 
for the meeting. Other notices may be published as the court shall direct. 

"(c) Ail notices shall be given by the référée, unless otherwise ordered by 
the judge." 

Should any allowance be made for notices sent to the other cred- 
itors for items embraced in this accouht? It does not appear that 
any notices as to those items are required by section 58, and the 
only other référence to notices in the bankrupt law that I hâve been 
able to find will be found in section 39a, cl. 4. If the référée sent out 
notices to ail the creditors under any of the items in the above ac- 
count except the fîrst three, I hâve been unable to find any authority 
for doing so, and I am of the opinion that he was under a total mis- 
apprehension of his duty in that regard. If he did send out such 
notices, I hâve found no authority anywhere, either in the bankrupt 
law or in the orders of the suprême court, authorizing any such pro- 
ceeding. I am unable to ascertain from the records in this case in 
what way the controversies on thèse claims hâve been brought about. 
The court has, whenever occasion has presented itself, since the 
enactment of the bankrupt law, sought on ail proper occasions to 
impress upon the référées and lawyers the necessity of observing 
the bankrupt law, the gênerai orders of the suprême court, and the 
rules of practice in this court; and it may be appropriate at this 
point to suggest that it is no part of the duty of a référée in bank- 
ruptcy, when a claim duly probated is presented for allowance, to 
do more than to examine to see whether anything appears upon the 
face of the paper which shows that the claim ought not to be allowed. 
If any such thing appears, it should be disallowed; if it does not, the 
claim should be allowed; and for this service by the référée the 
bankrupt law makes no provision for payment. Presumably it is paid 
by the gênerai allowance made to the référée by the bankrupt law. 
If, after the claim is allowed, the trustée or any creditor shall désire 
the re-examination thereof, the sixth paragraph of rule 21 (32 C. 
C. A. xxiii, 89 Fed. x) makes provision therefor as follows : 

"When the trustée or any creditor shall désire the re-examinatlon of any 
claim flled against the banlsrupt estate, he may apply by pétition to the réf- 
érée to whom the case is referred for an order for such re-examination, and 
thereupon the référée shall make an order flxing a time for hearing the péti- 
tion, of which due notice shall be given by mail addressed to the creditor. 
At the time appointed the référée shall take the examination of the creditor, 
and of any witnesses that may be called by either party; and, if it shall ap- 
pear from such examination that the daim ought to be exptmged or dimin- 
ished, the référée may order aecordingly." 

I assume, from what I can gather from the record in this case, 
that no application was ever made by the trustée or any creditor 
for the re-examination of any of thèse claims, and that the trustée, 
through his attorney, would simply file answers or exceptions to 
the claim, and thereupon a time would be set for the trial, of the 
causes. I am not disposed to be technical in the construction of 
116 F.— 47 
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tl)^ i»|e, aJJu I âni jnçHné^ ,tq trçat t&çse exceptions as pétitions 
for tne re-exapinatioh of the çlaims. It would be better, how- 
evef, -4hatiithe order above quoted should be hereafter followed; 
but at ail ^ents, if tlié îJetition had been filed under paragraph 6 
of 9r(Jer ât.Csa C. Ç'A-^xiii, 89 Ped. x) by the trustée for the 
re-p£«iihsijoalioii of the list bt claims presented to the référée, no notice 
was required, except to the claimant. He was not required to give 
notice to ail the creditors that a re-examination had been called, and 
a practice of that kind is utterly Onwarrailted by anything to be found 
in the bankrupt law or drders or rules of court. I conclude, therefore, 
on the showing made a!nd on the examination of the record, that the 
utmost to which the référée would be entitled for notices would be 
10 cents per notice to 102 creditors for meetings relating to the 
first three items of the accôunt, and one notice to 26 creditors whose 
cases were under contest, making^ In ail 332 notices, which, at 10 
cents each, would be $33.20; and the exceptions to the referee's ac- 
côunt as to notices are sustained^ except as to $33.20. 

No allowance should be made to him for notices in référence to 
items 4 and 5, for the reason that no distribution of money requiring 
a notice has ever been hâd, and because no notice was required as 
to the protests against the confirmation of the first sale. 

The next exception is to the iteni which the référée allowed him- 
self fbî- thé investigation and finding in 15 cases of spécifie Hens, — 
$156. The feferee in this case has been called upon to pass upon a 
number of questions relating to spécifie liens, and in a case so com- 
pUcated and difiîcult as this onê has been a serise of fairness and 
justice woUld séem to suggest that he ought to be paid something 
therefot; but, unfortunâtely for the feiferee, the court is bound by 
the stâ^Ute, It has been held in one case that, where an application 
for discharge is referred to the référée for his examination and re- 
port, it shbuld be treâted as a référence to a master in chancery, 
and he should be allowëd for the service performed. Fellows v. 
Freudenthal, 4 Am. Bankr. R. 490, 102 Fed. 731. Exactly the re- 
verse Was hdd in Re Troth, 4 Am. Bankr. R. 780, 104 Fed. 291. 
But none of thèse màtters were referred to the référée as a master 
in chancery. They were matters which came up in the administra- 
tion of the estaté in the usUàl and ordinary way, and were not brought 
to the attention of the court at ail. I am unable to find any author- 
ity in law whereby the court can allow anything to the référée for 
passing upon this class df claimS, and the item of $150 for investiga- 
tion and finding in 15 spécifie claims is disallowed. In Re Todd, 
6 Am. Bankr. R. 88, 109 Fed. 265, Judge Brown, of the Southern 
district of New York, did allow to a référée the sum of $50 for his 
services in héaring a claim ; but it was under very peculiar circum- 
stances. A controversy arose between the trustée and a third per- 
«on in regard to the possession and ownership of the contents of a 
safe deposit box, whereupon the trustée filed a pétition with the 
référée, and thereupoft the latter made an order that the claimant 
appear before him to be heard with référence to the right oî prop- 
erty and the possession of the contents of the box. The claimant 
attended by himseïf and counsel, and the mattér was heard, and it 
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was for this service that Judge Brown made the allpwance; but it 
will be seen by an examination of the case that he based his opinion 
in that case upon the analogies in the fédéral practice, citing cases 
arising before the passage of the présent bankrupt law. That case, 
like this one, présents a great hardship; but it is not for the courts 
to make law, nor is it for the courts to construe the statutes away 
by analogies in the practice of the court or under other statutes. 
The compensation of the référée, as above stated, is fîxed by the 
terms of the statute and by gênerai order 35 (32 C. C. A. xxxiv, 89 
Fed. xiii) ; and it is not for this court, or any other court, to con- 
strue away the statute or the gênerai order of the suprême court. 

The next item in the referee's allowance to himself relates to al- 
lowance to stenographers of $250 "in adjustment, correspondence, 
and notices in matters of claims, and other business of the estate." 
I hâve been unable to find any provision of the bankrupt law which 
allows the employment of a stenographer in bankruptcy proceedings, 
unless it be done by stipulation of the parties and taxed as costs, 
except as found in section 38a, cl. 5 : 

"Référées respebtively are hereby invested, subject always to revIew by 
the judge, within the limits of their districts as established from time to 
time, with jurisdiction to, * * * upon the application of the trustée dur- 
ing the examination of the bankrupt, or other proceedings, autborize the em- 
ployment of stenographers at the expense of the estâtes at a compensation 
not to esceed ten cents per folio for reporting and transcribing the proceed- 
ings." 

And this was expressly held by Judge Brown, of the Southern 
district of New York, in the case of In re Todd, 6 Am. Bankr. R. 
89, 109 Fed. 265. 

General order 10 (32 C. C. A. xiii, 89 Fed. vi) provides as folio ws : 

"Before incurring any expense in publishing or mailing notices, or in travel- 
ing, or in proeuring the attendance of witnesses, or in perpetuating testimony, 
the clerk, marshal, or référée may require, from the bankrupt or other per- 
son in whose behalf the duty is to be performed, indemnity for such expense. 
Money advanced for this purpose by the bankrupt or other person shall be 
repaid hlm eut of the estate as part of the cost of administering the »ame." 

But this rule furnishes no authority for employing stenographers 
in "adjustment, correspondence, and notices in matters of claims, 
and other business of the estate." Thèse words are too gênerai to 
admit of any allowances whatever, except notices, and the référée 
is allowed 10 cents, as hereinabove stated, for ail notices sent out 
under the act by order of the court. The item of the referee's ac- 
count for $250, above referred to, is therefore disallowed. 

The next two items may be considered together. They are the 
items of $150 each, charged by the référée for "14 days' service in 
référence to findings, with services of stenographer and clerk." Thèse 
two items were heard by the référée together, and it will be assumed, 
for the purposes of this décision, that he was engaged for 14 days 
in taking the proof, investigating the claims, making his findîng of 
facts, and delivering his opinions. Thèse claims were appealed from 
the référée and finally decided by the court; and the court realizes 
the fact that the questions involved in the way the cases were pre- 
sented were complex, difRcult, and troublesome, and the allowance 
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or disallowance of thèse çlaims as priority claîms involved the en- 
tîrë àsëets aïtér the moftgagees and spécifie lien holders were paid. 
The daims of both banks weré rejected in toto as priority claims by 
the référée, and the refereé was afïirmed as to the claim of the T. 
W. House Bank by the court, and was afïirmed in part and reversed 
in parias to thé claim of the South Texas National Bank. Suffice 
it to sây that enough of this last claim was allowed as a priority 
claim to absorb ail the assets of the estate after the mortgagees and 
spécifie lien hôldèrs were paid. Each of thèse two banks deposited 
a surii of money with the référée to cover the expenses of the litiga- 
tion, and out of those sums so deposited with the référée he has ap- 
propriatéd $300 to pay him for his time and labor in the investigation 
and préparation of his findîngs of fact and for services of stenog- 
rapher and clerk. Thèse claims were not allowed in the beginning 
by the référée, the question of their allowance and of their priority 
was not râised b^ the tfustee in the mode and manner prescribed 
by paragraph 6 of gênerai order 21 (32 C. C. A. xxiii, 89 Fed. x), 
nor was any appHcation to hâve the testimony perpetuated made by 
the trustée, as provided by section 38, cl. 5, Bankr. Act. It ap- 
pears tha;t the questions were raised as to the probating and priority 
of thèse elaims: by the trustée; and the court in this particular case 
is dispOsed to waive the formality required by the gênerai order 
abové réferred to, and also to waive the formai application required 
to be made by the trustée for the perpétuation of the évidence, for 
the réason that what was donc in thèse cases seems to hâve been 
donc by thé consent of thé trustée and the attorneys for the claim- 
ants, and the testimony taken down by a stenographer and reduced 
to writing. So far as the court has seen, this is the only claim in 
which this was done. The testimony as taken down and written 
out by the stenographer, including the opinion of the référée, con- 
tains 163 pages. Allowiiig three folios to the page and 10 cents per 
folio (section 38a, Bankr. Act), the référée is entitled for that tran- 
script to the sum of $48.90, and this allowance is sanctioned by rule 
35, par. 2 (32 C. C, A. xxxiv, 89 Fed. xiii) which provides that: 

"The compensation of référées prescribed by the act shall be In full com- 
pensation for ail services performed by them under the act or under thèse 
gênerai orders, but shall not include expenses * • * in perpetuating tes- 
tlnibny, or other expenses necessarily Incnrred In the performance of their 
dutles uûder the act and allowed by spécial order of the judge." 

Moreover, gênerai order 10 (32 C. C. A. xiii, 89 Fed. vi) is author- 
ity for this allowance, and the proceeding had in thèse two cases was 
in conformity to that gênerai order. Each of the Texas banks de- 
posited a sum of money with the référée, covering the expenses of per- 
petuating thé testjmoiiy ; but that gênerai order is not authority for al- 
lowing thé trustée $Î0 a dày for his services. When taken in connec- 
tion with paragraph 2 of rtile 35 (32 Ç, C. A. xxxiv, 89 Ped. xiii), it 
may become authority for an allowance for perpetuating testimony 
when the party applyïng to hâve thé service done will make a deposit 
in conformity with the gênerai order ; and testimony may also be per- 
petuated by stipulation of the parties, and taxed as part of the costs 
against thé losing party, but no construction which can be fairly put 
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upon that gênerai order will authorize any allowance to the référée, 
except for the spécifie purposes named in the order. I think it would 
be inéquitable and unjust, and not in conformity with good faith by the 
parties, to not allow the référée for the item above specified. As here- 
tofore decided in this opinion, he cannot be allowed anything for his 
own services in hearing and determining thèse daims. However harsh 
the rule may be, it is, nevertheless, the harshness of the law, and 
not of the court. The $48.90 should be paid equally by the T. W. 
House Bank and the South Texas National Bank; that is to say, 
the South Texas National Bank should pay one-half of that sum, 
and the T. W. House Bank pay the other half of it. It seems, also, 
from the account current of the référée, that $25 were paid to Evans 
& Sims for preparing a statement, and $5 were used for witnesses. 
Thèse sums, not being excepted to, should be allowed, and each of 
the two banks should pay one-half thereof, and, after the sums 
above stated are deducted from the deposits made by the two banks, 
the remainder should be restored to the banks. A portion of the 
claim of the South Texas National Bank, on review, was allowed; 
but the circumstances of this case are such that the court is of opin- 
ion that the estate ought not to be compelled to pay the costs. This, 
however, will make no différence, because ail the estate goes to the 
T. W. House Bank anyway. 

The next objection to the allowance of the référée is to the item 
of $743 allowed by the référée to the trustée as commissions on 
$60,151.84. This opinion, as it appHes to the allowance of commis- 
sions to the référée, applies with equal force to the allowance of 
commissions to the trustée. By the very terms of section 48a, 
Bankr. Act, the trustées are allowed "such commissions on sums to 
be paid as dividends and commissions as may be allowed by the 
courts, not to exceed three per centum on the first $5,000 or less, two 
per centum on the second $5,000 or part thereof, and one per centum 
on such sums in excess of $10,000." As the trustée in this case has 
paid no dividends or commissions, he cannot be allowed any com- 
missions for so doing, and the entire item of $743 is disallowed. 

In this opinion I hâve disallowed as commissions ail commissions 
to the trustée, because the estate has paid no dividends, and he was 
not entitled to commissions under the bankrupt law as trustée on 
moneys paid by him to mortgagees and to priority or secured cred- 
itors. The case, however, présents an aspect that appeals to the 
equity power of the court. It seems that the M. T. Jones estate held 
a mortgage of about $45,000 upon ail the timber land which consti- 
tuted the main value of the lumber plant of the bankrupt. The 
M. T. Jones estate had filed its bill in equity to foreclose that mort- 
gage. Upon consultation between the trustée and the attorney oî 
the M. T. Jones estate, and with the assent of the référée, it was 
concluded that if this mortgage was foreclosed, and the land was sold 
under a decree in chancery, separate and apart from the mill proper- 
ties and other assets of the estate, and bought in by the Jones estate, 
the mill properties- and other assets would be of no value whatever, 
and that nobody would buy the same, or could afford to buy the same 
in compétition with the Jones estate, and that the latter would there- 
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fore,be .(^abled to buy in ,the mill plants and other properties and 
thé real estate not côvereid by this mortgage at a nominal sum, 
wherf as, if the lands covered by the mortgage and milI plant could be 
soldall at one time, free from the incumbrance of the mortgage, the 
whc^le would bring a much larger sum than if sold separately. It 
was therefore suggested, and the suggestion adopted and carried out, 
that thè attorney for the Jones estate should prove up his claim in 
bankruptcy, dismiss his suit in equity to foreclose the mortgage, file 
a pétition with the référée; asking for a sale of the property free 
from any iriciimbrance, and the appropriation of the proceeds of the 
sale of the land to the Jones estate, and any excess thereof to go to 
the bankrupt. Accordingly the pétition was filed, and an order made 
by the référée that the trustée sell the property in conformity with 
the pétition fîled by the Jones estate and free from ail incumbrances. 
Separate bids were first had for the mortgaged land, and then sep- 
arate bids for th]e other assets, and afterwards the property offered in 
bulk, and the same was sold. The bid for the mortgaged lands was 
a sum shghtly in excess of the mortgage debt, and accordingly the 
trustée paid, the mortgage debt in full to the mortgagee. The bal- 
ance of the estate was taken in charge by the trustée to await the 
final disposition of it by the référée under the bankrupt law. The 
question now àrises whefher the trustée, under the equity powers of 
the court, should be allowed anything for his services for selling the 
property. The case of Iil re Utt, 5 Am. Bankr. R. 383, 105 Fed. 754, 
is a case almost absolutely in point. In that case a decree in equity 
was had foreclosing mûrtgages upon certain property held by the 
bankrupt, and the master in chancery had duly advertised the prop- 
erty for sale, and before the day of sale a creditor of the bankrupt 
appeared ahd fîled a bill in equity to enjoin the sale under the decree 
of foreclosure which had been rendered in the state court. The sale 
was enjoined, and thereupon the judgment creditors in the decree 
of foreclosure in the state court appeared in the district court of the 
United States and by pétition of intervention asked the court to make 
an order directing the sale to be made by the trustée in bankruptcy, 
free from ail incumbrances, and out of the proceeds to pay them the 
amounts of their decreèS in the state court. Accordingly the order 
was made and the property was sold ; and on this state of facts the 
question arose as to whether the trustée in bankruptcy should be enti- 
tled to his commissions on the proceeds realized by the sale. The 
district court allowed the commissions and expenses of the sale, an 
itemized account bî which appears in the statement of the case, in- 
cluding attorney's fées and the like, and the case was taken on a 
pétition for review to the circuit court of appeals for the Seventh 
circuit. Mr. Justice Woods, in delivering the opinion of the court, 
held, as hereinbefore stated, that no commissions could be allowed 
the trustée or the référée under the bankrupt law ; but he said : 

"The mortgaged property. having been sold by the trustée in bankruptcy 
unfler the order of the district Court, It Is équitable and rlght that the ex- 
penses of the sale, Inclndlng advertislng, appraisement, If appraisement was 
required by law, revenue' stàmps, and compensation to* the trustée, not ex- 
ceeding that of the master' in chancery, if the sale had been made by him 
under the decree of the state court, should be paid out of the proceeds of the 
sale." 
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The only différence in substance between that case and the case at 
bar is the fact that there had been no decree rendered in favor of the 
M. T. Jones estate, and no injunction was asked by any creditors to 
prevent the sale, and no appeal was made to the district court. The 
whole proceeding was had before the référée. I cannot see, however, 
that thèse facts make any material distinction, and equity and com- 
mon justice require that the trustée should be allowed a reasonable 
commission for the sale of the property, to be paid out of the es- 
tate. It can be no injustice to the estate to pay it, because the 
probabilities are that, if the mortgaged property had been sold sep- 
arate and apart, under a decree in chancery, from the other assets 
of the estate, the latter would hâve sold for a mère nominal sum. 
The estate was, in ail probability, benefited largely by the procédure, 
and the step was taken with the knowledge of the counsel for the 
South Texas National Bank, and, so far as the record is concerned, 
without any protest. Indeed, if protest had been made, it would 
hâve been adverse to the interest of the South Texas National Bank, 
which is the sole benefîciary in the estate. The commissions allowed, 
however, should not be in excess of a reasonable sum which would 
be paid to a master commissioner, had he been directed by an order 
of the court to sell the property. The property brought $45,500, 
and a reasonable fee for the service would be $250. The expense 
account of the trustée having already been allowed, and there being 
no exceptions thereto, the trustée will therefore be allowed that sum, 
and any sum in excess of that which he has received under the order 
of the référée he will be required to restore to the treasury of the 
court. No allowance can be made to the référée in this connection. 

It may be well to suggest, in this connection, for the future guid- 
ance of référées and trustées, and for the practice in cases involving 
questions like those involved in the claim of the M. T. Jones estate, 
that the proper procédure is expressly provided for by gênerai order 
28, and référées and trustées in the future would do well to conform 
to the practice. 
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SCHUMACHER et al. v. SAMB. 

(Circuit Court, B. D. Tennessee, S. D. May 26, 1902.) 

No. 430. 

1. ConponATiONS— Proceeding m Insolvenct— Suit by Receivkr to Collect 
Assets. 

Where the court made an order authorizing its recelver, appointed for 
the property of a corporation, to prosecute suits against certain stock- 
holders for the benefit of such creditors of the corporation as should 
corne in and give security for the costs and expansés of such suits, the 
défendants therein hâve no standing to contest the right of a creditor 
to corne in under such order, after his security has been accepted by 
the court, and costs and expenses hâve been ineurred, on the ground 
that he aequired his claims against the corporation by assignment after 
the order was entered. 
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S. Samb— Enfobcbmbnt of Claim aoainst Promotkrs. 

A creditors' suit and a foreclosure suit against an insolvent corpora- 
tit)i were Consolidated, and the reeeiver appointed thereln was autliorized 

' to brtng BUits against eéltalQ of the promoters of tlie corporation to re- 
eover sums whlch It yras charged tliey had -wrongfuUy obtained from 
it at the tlme of Its organlzatlon. Such sults were prosecuted to a final 
détermination In favor of the recetver In the courts of another state. 
Meâtltlme certain stockholders and hondholders of the corporation or- 
ganized a new corporation for the purpose of buying the real esta te of 
thei old, whlch constitut^ Its principal asset, and was covered by the 
mortgage, at the foreclosure sale, and such purchase was made at a 
public sale ppen to ail bldders. The new Company exchanged its stock 
for the stock and bonds of the old on certain terms and conditions, the 
bondholders being fequlred to assign thelr claims against the old Com- 
pany. fleW, that the questions whether the new company was merely 

1 a reorganlzatlon of the old, and whether the asslgnment of such claims 
to It operated as an extingulshment, concerned only stocliholders and 
creditors of the old compâny, and dld not affect the liabUity of the de- 
fendants lu the sults. by the reeeiver, the claims against them being 
assets of the old company, not sold wlth Its real estate, but whlch were 
collectlble for the beheflt of Its creditors. 

8. SaME— LiABILITT OF PeOÎH)TBRS. 

Promoters of a corporation occupy a trust relation to It, and wlll not 
be permltted to make a secret profit on property whlch they obtained 
an option to purchase, for the sole purpose of transferring the same to 
the corporation In payment of thelr stock subscriptlons; and they are 
liable to the corporation or Its creditors for the différence between the 
priée whlch they received for such property from the corporation and the 
priée at whlch they purchased it, wlthout regard to Its actual value. 

In Eguity. In the matter of the intervening pétition of Joseph 
R. Leeson and John HopeWell, Jr. On motion for a preliminary in- 
junction. 

Jérôme Templeton and J. J. Vertrees, for petitioners. 
Russell & Winslow, for Èast Tennessee Land Company, the re- 
eeiver, and Rodes, 
R. B. Cassell, for Hendricks. 

Before SEVERENS. Circuit Judge, and THOMPSON, District 
Judge. 

SEVERENS, Circuit Judge. The prayer of the pétition that leave 
be granted to file it as an intervention in the above-entitled Consoli- 
dated causes seems proper, and is granted. 

The East Tennessee Land Company was organized under the 
laws of Tennessee on May 25, 1889, with an authorized capital stock 
of $3,000,000, two-thirds of which was issued ; and it issued and sold 
$1,000,000 of bonds, secured by a mortgage of its possessions, which 
comprised a very extensivé area, more than 300,000 acres of lands in 
Eastern Tennessee. The promoters of the corporation, among whom 
were thèse petitioners, Leeson and Hopewell, took large profits 
from the corporation àt the time of its organization, through a scheme 
concocted by them, whereby an immense area of land, which had 

K 8, See Corporations, vol. 12, Cent. Dlg. §§ 98, 99. 
Acts of corporators and promoters, see note to Yelser v. Paper Co., 46 C. 
O. A. 576. 
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been bought up for the purpose, and almost nominal down pay- 
ments made therefor, was unloaded upon the company for many times 
its cost in exchange for its stock. By 1893 the company had con- 
tracted a large floating debt also, and in the financial dépression of 
that year it was found that the company could not pay its debts ; 
in fact, it was insolvent. On November i8th of that year a gênerai 
creditors' biU was fîled in this court against the company, stating its 
insolvency, asking to hâve its assets administered, and praying for a 
receiver. A receiver was appointed. On March 23d of the fol- 
lowing year the Central Trust Company of New York, the trustée in 
the mortgage above mentioned, filed in this court its bill for fore- 
closure. The two causes were Consolidated, and hâve proceeded 
as one with a joint receivership. In May, 1895, this court, being 
informed by a pétition of the receiver that thèse petitioners, Leeson 
and Hopewell, had obtained a considérable amount of the stock of 
the company without paying for it, and under circumstances indicating 
fraud in its procurement, passed an order authorizing the receiver to 
sue thèse petitioners in the courts of Massachusetts, where they 
resided, "upon their alleged liability upon said stock subscriptions," 
and upon ail matters connected with or in any wise afïecting such 
stock subscription, in his own name, or that of the company, or of 
both. Separate suits were begun by the receiver in the superior 
court of Sufifolk county, in Massachusetts. Both suits were con- 
tested. The controversy was twice carried frorri that court to the 
suprême judicial court, and every défense which thèse petitioners 
were able to présent against a decree holding them liable to the 
East Tennessee Land Company for their alleged fraud in the procura- 
tion of its stock was considered, and found insufïïcient. It is wholly 
unnecessary to go into greater détail of the suits in Massachusetts, 
since it is quite sufficient to say that in suits founded substantially 
upon the order of this court the liability of the défendants in re- 
spect to the matters referred to in such order has been established by 
the décision of the highest court of that state, and the measure of 
damages has been ascertained by a report of the master to the 
court of first instance, confirmed by the court, ail things having 
been done preparatory to the entry of the final decree. We are 
informed by the pétition that at the request of the petitioners the 
court in Massachusetts in which those suits are pending has consented 
to postpone the entry of the decrees in order to enable them to 
make an application to this court for an order restraining the receiver 
from the further prosecution of those suits upon the grounds and 
for reasons presently to be stated. Thereupon they hâve presented 
their pétition hère for the relief mentioned. After stating the fore- 
going matters as construed by petitioners, and other matters not now 
necessary to be referred to, the pétition states that subséquent to 
the commencement of the suits in Massachusetts this court made 
an order suspending their further prosecution, and made a further 
order of référence to the master to ascertain and report the debts 
and assets of the East Tennessee Land Company; and that from 
such report it appeared that its debts amounted to a considerabîy 
larger sum than its assets, estimated upon the most libéral basis. 
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The assets consîsted aliaost whoUy of lands mortgaged for the se- 
curity of thç bondholders. It is further stated that tbis court there- 
upon ordered the receiver to proceed with the suits against the 
petitioners in Massachusetts for the benefit of such of the creditors 
as should corne in and give security for the costs and expenses of 
such 'suits, the trustée in the foreclosure case having declined to be 
responrible for their prosecution; and that certain creditors gave 
such security, and that the suits are being prosecuted in their interest. 
Thèse allégations are, in the main, true, as the court knows from 
the judicial notice it is required to take of the proceedings in the 
principal causes. Thereupon further allégations are made in the péti- 
tion of matters relied upon for the relief prayed, and in connection 
therewith it will be raost convenient to take notice of other facts, as 
well as of modifications of the facts stated, in order that the grounds 
of our décision may be çomprehended. Within the time lirait ed 
by the court for the coming in and giving security by the creditors, 
the Harriman Land Company, claiming to be the owner of obliga- 
tions of the East Tennessee Land Company to the amount of 
$1,224,038, acquired in part before and partly by assignment after the 
making of the last-mentioned order, appeared, and filed its security 
bond, which was approved. One Rodes, claiming to be a creditor 
by assignment to the amount of $10,584, filed his security bond, which 
was likewise approved. Jîendricks, another creditor to the amount 
of $11,729, also gave like security. It is claimed by counsel for the 
petitioners that in the case of the Harriman Land Company, so much 
of its claim as was acquired from other creditors subséquent to the 
making of the order directing the receiver to proceed with the suits 
in Massachusetts, they were not within the scope of the order. But we 
think that the privilège ™^y justly be regarded as having been incident 
to the claim^, and that the assignée might exercise the privilège 
of the assignor ; and, although theré has been no express déclaration 
to that efïect; by this court, that construction has been impliedly 
sanctioned by it, since the security has been allowed to be taken and 
the costs and exp€nses of the suits to be incurred; and thèse peti- 
tioners haye no standing on which to contest the propriety of such 
récognition. The daims held by the Harriman Land Company, as 
well as those held by Rodes and Hendricks, were adjudged to be 
valid obliga,tions of the East Tennessee Land Company by the 
gênerai decree of this court passed down February zy, 1897. Some 
effort is made in the brief of the counsel to show that part of 
Hendricks' claim is duplicated in that of Rodes, since Rodes clairos 
as assignée of the same persons as those for whom Hendricks claims 
as trustée. iWe infer, however/ that the obligations are not the same; 
but the màtter is not large, and our décision in regard to the Harriman 
Land Company's claim renders it unnecessary to détermine for prés- 
ent purposes whether there is a duplication: in the Rodes and Hen- 
dricks clainjs. 

The main reliance of the petitioners is put upon certain other al- 
leged facts, which wlll now be recited. Some time after the com- 
mencement of thèse suits against the East Tennessee Land Com- 
pany, and when the insolvency of the company had been ascertained, 
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certain stockholders and bondholders, with a view to save what they 
could from the wreck, concocted a scheme for the organization of an- 
other Company, to be in a position to buy the lands of the East Ten- 
nesee Land Company, if, as seemed inévitable, they should go to 
piibHc sale under the decree of this court in thèse causes. That 
scheme contemplated the formation of a corporation under the laws 
of New Jersey, and that those who had been stockholders or bond- 
holders of the East Tennessee Land Company might come in and 
exchange their stock or bonds for stock in the new company upon 
certain terms and conditions. But there was no participation in this 
scheme by any action taken by or on behalf of the East Tennessee 
Land Company, nor was any provision made for the payment of its 
debts. The bondholders were allowed to use their claims in pay- 
ment for stock in the proposed new company upon assigning their 
claims to the latter. The Harriman Land Company was formed in 
New Jersey in fulfillment of the scheme, a large part of those who 
were stockholders or bondholders in the East Tennessee Land Com- 
pany joining in it. Among other things, a committee was appointed 
to attend to the purchase of the lands of the East Tennessee Land 
Company when they should be offered for sale. When the lands 
were offered for sale under the gênerai decree of February 27, 1897, 
they were bid ofï by those who were employed in behalf of the Har- 
riman Land Company. The sale was an open one, and was made 
in the usual manner. It is true it realized but a small sum, — only 
about $70,000, — but none of many other parties who were interested 
in what it should bring made a better bid, or asked to hâve the same 
made, in any other way than that pursued, or complained that the 
price paid was inadéquate. It is claimed that the Harriman Land 
Company was a reorganization of the East Tennessee Land Com- 
pany, and the promoters of the Harriman Land Company in their 
proceedings called it a reorganization. In some of their features the 
proceedings resembled a reorganization, but in its essential char- 
acter it seems to hâve lacked the requisites of a reorganization, as 
that terra is usually understood, and to hâve resulted rather in a new 
and entirely independent corporation. The East Tennessee Land 
Company continues as before, shorn of nearly ail its available assets, 
it is true; but its debts are not paid, and nothing has been donc 
which can or ought to disable the court from gathering in its assets 
and appropriating them to the payment of its debts. The demands 
for which thèse petitioners were sued in Massachusetts are a part of 
such assets, and they rest upon a strong and clear ground of equity 
and right. They are for the secret and fraudulent abstraction of its 
substance at the time when it was put upon its feet. This wrong 
was part of similar transactions, which debilitated the corporation in 
its infancy, and, we hâve no doubt, contributed largely to its down- 
fall. It is said in the brief of counsel for the petitioners that this 
court ought to infer from the circumstances that the Harriman Land 
Company was intended to succeed the old, and it is conceded it is 
a question of intention when the facts do not unequivocally détermine 
it. That being so, it is incredible that the parties concerned intended 
to simply transform the old corporation into the new one. But it is 
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u^inecessary to pursue that subject. Only the creditors and stock- 
holders 6f the old company hâve any interest in a question of that 
sort. The petitioners, by their pétition, daim no other standing than 
that of simple debtors of the East Tennessee Land Company. If 
. one of them, as stockholder, has availed himself of the privilège 
given by the Harriman Land Company, it in no wise afifected his 
separatè liability for the tort he had committed upon the East Ten- 
nessee Land Company. 

l. It is Aipon the notion that the Harriman Land Company is the 
mère $uccessor of the East Tennessee Land Company, which has 
taken over its assets, that the présent contention is founded, and it is 
contended that, in conséquence of vvhat has occurred, the obliga- 
tions due tû the East Tennessee Land Company are "extinguished." 
But the assets hère in question remain the assets of the East Tennes- 
see Land Company. The petitioners are in no position to start a 
controversy as to whether the assignment of the claims of creditors 
ought, as between other parties, to hâve a différent conséquence from 
that which it was intended to hâve; that is to say, an assignment, 
and not an extinguishment. They hâve themselves neither done nor 
sufifered anything on which any equity arises for discharging them, 
and the case is barren of any circumstances which ought to relieve 
them from hability, The condition upon which the receiver was di- 
rected to proceed after the suits in Massachusetts courts were for a 
time suspended was not made for the benefit of the défendants there- 
in, but splely from considérations involved in the policy of admin- 
istration of the assets.-^considerations to which those parties were 
strangers, and in which they had no right to intervene. Even now, 
we hâve no doubt, it would be entirely compétent for this court, as 
against any objections the petitioners could make, to make any such 
modification of the order directing the receiver to proceed with the 
collection of thèse assets, in respect to the disposition of the funds, 
as it might seem equity would require. Of thèse Consolidated causes 
that instituted by the creditors at least is still pending, and the orders 
of the court are under its control. Moreover, it is compétent to 
make any new order therein as justice may require. Thèse sugges- 
tions are made to show how unfounded are the pretensions of the 
petitioners to make a contest upon the footing of the order directing 
the enforcement of their liability. 

Another ground advançed for the petitioners is that the décision 
of the suprême judicial court of Massachusetts in' the suits there 
"misses the real point in the case," meaning a point raised by argu- 
ment of counsel hère, namely, that the lands in question were already 
owned and held by the promoters bef ore the organization of the 
company was undertaken, in which case it is contended that the 
promoters would be liable only for the différence between the amount 
of their stock subscription and the value of the land conveyed in 
payment therefor. That doctrine, however, does not apply where, 
as in this case, the purpose to form a corporation to take the lands 
or property was part of the scheme in pursuance of which they were 
purchased or acquired by the promoters. But it can hardly be seri- 
ously supposed that such a question can now be raised. At ail 
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events, it is quite manifest that we cannot review the décision there 
of a question which has become res judicata ; nor, indeed, any ques- 
tion affecting the liability of défendants in those suits. We shall 
not, however, forbear to say that we discover no ground whatever 
for the criticism of counsel of that décision, which is in harmony with 
the doctrine of Yeiser v. Paper Ce, 46 C. C. A. 567, 107 Fed. 340, 
52 L. R. A. 724, where the subject of the liabiUty of promoters for 
wrongs done to incipient corporations was fully considered by the 
circuit court of appeals for this circuit, and the case of Hayward v. 
Leeson, 176 Mass. 310, 57 N. E. 656, 49 L. R. A. 725, was cited and 
approved. It is true, as urged by counsel for petitioners, that in a 
case of doubt, and when it appears to be necessary to préserve the 
status quo of the subject of controversy until the final hearing, the 
court will grant a preliminary injunction to that end. But, as we 
entertain no doubt that the pétition is destitute of equity, we should 
not be justified in staying the receiver in prosecuting the suits in 
Massachusetts to final judgment. 
The preliminary injunction prayed for will therefore be denied. 

Judge THOMPSON concurs in this opinion. 



In re MICHIE. 

(District Court, D. Massachusetts. July 15, 1902.) 

No. 1,470. 

1. Bankbuptct—Jdrisdiction— Adverse Ci-aim. 

A court of bankniptcy has no jurlsdîction over a controversy between 
the trustée and one to whom the bankrupt conveyed property, as to such 
property, where such person has possession, and malies a real, though 
fraudulent and voidable, adverse claim, and does not consent to the juris- 
diction. 

2. Same— Plbading. 

Pétition of trustée in banlsruptcy setting up a transfer to respondent 
by the banlirupt by way of préférence and fraudulent conveyanee shows 
a real adverse claim, excluding évidence that It was colorable. 
8. Same— Consent. 

Where pétition of trustée in banlaruptcy flled with the référée sets up 
a transfer to respondent by the banlirupt by way of préférence and 
fraudulent conveyanee, and prays the conveyanee be declared void, and 
respondent ordered to deliver the property to petltioner, respondent, who 
flles a paper in which he sets up that the court is without jurisdiction to 
grant the relief, and that the pétition does not set forth sufficient facts, 
and also files an answer on the merlts, denying that the conveyanee was 
without considération or was fraudulent, and who, after adverse flnding 
by the référée, seeks a review by the judge, and there contends that the 
référée had no Jurisdiction, does not consent to the Jurisdiction, 

In Bankruptcy. 

F. Rockwood Hall, pro se. 

Hurlburt, Jones & Cabot, for creditor. 

IvOWELL, District Judge. In this case the trustée filed a péti- 
tion with the référée, alleging that one Cressey, a creditor of the 
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bankrtiïit to thè amouiit of $5,100, had reçeived côpveyances from 
thé 'bari^'rupt of property having a value greaterthan the debt; 
that Mifciiie was insolVénï at the time 6f the conveyances, which were 
withdtit'^jprèsent or future considération, and were fnade for the pur- 
posé of iSéttiring to Cressicy the fiiU payment of his claim, and of 
enablin^' hîrii to obtiain a grèater percentage of his debt than other 
credîi:ot"s of MiChie of thé same class, and were in fraud of the pro- 
visioiià 6f the bankrupt act, and were made for the further purpose 
of hindefing, delàying, and defrauding Michie's creditors ; that the 
most iitiportant conveyance was made within four months of the 
tinie Whén Michie signed the pétition in bankruptcy and directed his 
attorriëy to file it; that the attorney, at Cressey's instance, delayed 
filing the pétition until thé four-months period had run. Wherefore 
the trustée prayed that the conveyances to Cressey be declared nuU 
and vbid, and that CresSéy be ordered to deliver the property to the 
petitioher. This pétition was improperly joined with a pétition to 
reopen the estate, but the formai errbr in proceeding need not be 
furthér noticed. Upon this pétition thè référée issuèd an order of 
notice to Cressey. Cressey filed a gênerai appearance on February 
25, 1901. On February 27th he filed a paper, styled a "demurrer," 
in which he set up that the court was without jurisdiction to grant 
the reUef prayed for, and that the pétition did not set forth sufficient 
facts. On the same day he filed an ançwer on the merits, denying, 
among other matters, that the conveyances were without considéra- 
tion, or were for the purpose of hindéring, delàying, and defrauding 
creditors. The référée, after hearing, found that Cressey had re- 
çeived fraudulent payments and préférences to the amount of over 
$6,000, and ordered that the principal conveyance be declared fraud- 
ulent and void, and that Cressey surrender to the trustée the various 
articles fraudulently conveyed, or their value, together with interest 
to the date of the decree. Cressey thereupon sought a review by 
the judge, and hère contended that the référée had no jurisdiction 
in the matter. 

The jurisdiction of the court of bankruptcy under the présent 
bankrupt act over controversies between the trustée and third par- 
ties is uncertain and ill-defined, and the décisions of the various cir- 
cuit courts oif appeals and district courts are in such confiict that it 
is well to confine the considération of cases as far as possible to 
those decided by the suprême court. In Bardes v. Bank, 178 U. S. 
524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, it was decided that under the 
présent bankrupt act the district court is without that gênerai juris- 
diction over controversies between the trustée and a third person 
which had been exercised by thé court of bankruptcy under preced- 
ing acts. FoUowing that case, this court decided in Re Ward, 104 
Fed. 985, that the court of bankruptcy was without any jurisdiction 
of controversies between the trustée and a third person, except where 
(i) the property was in the possession of the court of bankruptcy, 
or (2) the third person had consented to the jurisdiction. In Mueller 
V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, it was decided, 
however, tliat thé référée, sitting as a court of bankruptcy, has juris- 
diction toCôinpèl the delivery to the trustée of property belonging 
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to the bankrupt's estate în the handsof an agent of the bankrupt, 
or of one whose holding is not adverse to the bankrupt ; i. e., in the 
hands of a person who had no "adverse claim" to the property in 
question when the pétition in bankruptcy was filed. In that case 
the suprême court decided, furthermore, that the court of bankrupt- 
cy was not ousted of this jurisdiction by a claim formally adverse 
set up by a third person. "But suppose that respondent had as- 
serted that he had the right to possession by reason of a daim ad- 
verse to the bankrupt, the bankruptcy court had the power to ascer- 
tain whether any basis for such claim actually existed at the time of 
the filing of the pétition, The court would hâve been bound to en- 
ter upon that inquiry, and in doing so would hâve undoubtedly acted 
within its jurisdiction, while its conclusion might hâve been that an ad- 
verse claim, not merely colorable, but real, even though fraudulent 
and voidable, existed in fact, and so that it must décline to fînally 
adjudicate on the merits. If it erred in its ruling either way, its 
action would be subject to review." 184 U. S. 15, 22 Sup. Ct. 269, 
46 L. Ed. 405. It is true that the rule thus laid down differs from 
that which ordinarily governs cases of contested jurisdiction. Or- 
dinarily speaking, the claim. of a party to a suit is determined from 
his pleadings, and from his pleadihgs alone, while his rights are de- 
termined upon a considération of his proofs as applied to his plead- 
ings. In this particular case the suprême court held that, in order 
to détermine if a third person has a "real, even though fraudulent 
and voidable," claim, and not a claim "merely colorable," the court 
should inquire as to the facts and considèr proofs ofifered. For the 
purposes of jurisdiction over proceedings by the trustée to collect 
the bankrupt's property, the respondent's claim is not ascertained 
by an inspection of his pleadings, but by a hearing of his proofs. In 
the case at bar the référée entered upon a considération of the 
proofs ; but, whatever thèse may hâve shown, I do not think that 
they can be taken to establish that the respondent's "adverse claim" 
was "merely colorable," in a case where the trustee's pétition itself 
set up a transfer to the respondent by the bankrupt by way of préf- 
érence and by way of fraudulent conveyance. In either case the re- 
spondent's claim is adverse to that of the bankrupt. As between 
the bankrupt and the respondent, the bankrupt cannot avoid a préfér- 
ence. As between the bankrupt and the respondent, the bankrupt can- 
not avoid a fraudulent conveyance like that hère alleged. Had the 
pétition alleged that Cressey was a mère stakeholder, then, in spite of 
an answer setting up an "adverse claim," the référée might hâve taken 
évidence to détermine if the "adverse daim" was "merely colorable" ; 
but where the pétition itself sets up an adverse claim évidence is ex- 
cluded. It follows, therefore, that on the face of the pétition, even 
without the support lent by the respondent's answer, the respondent 
had a claim "real, even though fraudulent and voidable," and that 
both the référée and the judge are without jurisdiction, except by 
the respondent's consent. 

In Bardes V. Bank, 178 U. S. 524, 539, 20 Sup. Ct. 1000, 44 L. Ed. 
1175, the suprême court answered the second question certified by 
the district judge as follows: "The district court of the United 
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States can, by theproposed défendants' consèrit, but not otherwise, 
entertain' j'urisdiction over suîts brought by trustées in bankruptcy 
to set aside Iraudulent transfers of money or property, made by the 
bankrupt to third parties before the institution of the proceedings 
in ba'nkruptcy." Was that consent given in the case at bar ? In Trust 
Co. V. Comingor, 184 Û. S. 18, 22 Sup. Ct. 293, 46 L,. Ed. — ] Com- 
ingor, the gênerai assignée of the bankrupt, waS made a party to the 
original pétition in bankruptcy, — an irregular prpceeding, which yet 
finds its analogy in the casé at bar, where the respondent was im- 
properly made a party to à pétition tp reopen the estate. After ad- 
judication, the référée enteréd an order reqûiring Comingor to show 
cause why liç should not pay ôVer to the receiver the amount placed by 
the bankrupt in his hands. Comingor responded that he was entitled 
to the monçy for services rendered and otherwise. The référée ad- 
judged the response insufEcient, and made the order absolute. Co- 
mingor then prayéd for a reyiew by the 4istrict court, and the dis- 
trict court sent the matter bàck to the référée, and thereafter Co- 
mingor pleaded that neither thé judge nor the référée had jurisdic- 
tion. Upoh this state of the' pleadings the suprême court held that 
Comingor had not consented to the jurisdiction, and said : 

"He was Tuled to show cause, and the cause he showed defeated jurisdic- 
tion over the subject-matter; that is, jurisdlctioii to proceed summarily. He 
dld not come in voluntarily, Ijut in obédience to peremptory orders; and, al- 
though he participated in thè proceedings belore the référée, he had pleaded 
his clalms in the outset, and'he made his fottnal protest to the exercise of 
jnrisdietion before the final order was entered." 184 U. S. 26, 22 Sup. Ot 293, 
46L.Ed, — . 

The consent thus requirêd by thé suprême court appears to be 
more complète than that réqùired by suçh cases as Railroad Co. v. 
McBride, 141 U. S. 127, li Sup. Ct. 982, 35 L. Ed. 659; but the lan- 
guage of the bankrupt act çoncerning jurisdiction by consent is 
peculiar, and the interprétation put upon it by the suprême court 
in the Comingor Case is authoritative, The consent to the juris- 
diction given by Comingor was more explicit and extended than the 
consent given by the respondent in the case at bar, and this court is 
concluded by the décision , of the suprême court unless the fact that 
the referee's order to show cause in the Comingor case was entered 
of his own motion, and not, as hère, upon a pétition by the trustée, 
was the ratio decidendi of that case. This does not appear to be a 
material différence, and this court must, therefore, hold that the réf- 
érée was without jurisdiction, — First, because the respondent's claim 
was adverse, and, second, because, if adverse, the respondent has not 
hère consented to the jurjgdiction. By dismissing the pétition for 
want of Coràingor's consent to the jurisdiction, the suprême court 
iitiefifect deçided that Comîngor's claim;^that of a gênerai assignée 
ft»r expenses — was so far an^ "adverse claim" that the court of bank- 
ruptcy had no jurisdiction without his consent. If Comingor's claim 
was adverse, so, a fortiori, i« that of Cressey. Powers, alleged to 
hâve been the attorney of thé bankrupt, was joined with Cressey as 
défendant in the pétition, but no relief was prayed as to him. Had 
this been done, and had any of the bankrupt's property been found 



THE FALCOS. 753 

in his hands, perhaps he might hâve been requîred by summary péti- 
tion to deliver it to the trustée, as he could hardly hâve set up an 
"adverse daim" thereto. Under the circumstances, however, the 
pétition must be dismissed as to Powers as well as Cressey. It 
should be added that the Comingor Case was reported after the 
order hère made by the référée. In the Comingor Case, as in 
Bardes v. Bank, there was discussion of the différence between a 
"summary proceeding" and a "plenary suit." Into that discussion it 
is not necessary to enter hère, but it may be observed that the su- 
prême court has lately shown itself disposed to follow the stricter 
practice of Smith v. Mason, 14 Wall. 419, 20 L. Ed. 748, and Mar- 
shall v. Knox, 16 Wall. 551, 21 L. Ed. 481, rather than the looser 
practice of Stickney v. Wilt, 23 Wall. 150, 23 L. Ed. 50, Milner v. 
Meek, 95 U. S. 252, 24 L. Éd. 444, and that referred to in White v. 
Ewing, 159 U. S. 36, 4JD, 15 Sup. Ct. 1018, 40 L. Ed. 67. See In re 
Steuer (D. C.) 104 Fed. 976, 978. It is greatly to be desired that the 
jurisdiction of the court of bankruptcy should be further defined by 
décisions of the suprême court, and, if the parties to this case désire 
to take the case there directly, this court will afiford them every help 
in doing so. 

Judgment of the référée reversed, and pétition dismissed for want 
of jurisdiction. 



THE FALCON. 

THE MADAGASCAR, 

(District Court, B. D. Wisconsin. July 22, 1902.) 

1. ColTjISiow— RuNNiNG Steamehs Abreast— Suction. 

Where two steamers were proceeding down a river on a clear day in r 
broad ehannel from 200 to 400 feet apart, runnlng abreast of each other, 
and the suction created thereby caused one of the steamers to sheer be- 
yond control, and come Into collision with a barge, and the évidence 
showed that the eolliding steamer was the overtalîing vessel, and as such 
was Illegally runnlng abreast of the other steamer, she was thereby 
whoUy at fault, and liable for the damages sustained. 

In Admiralty. 

The libel Is flled by the owners of the scbooner barge Pryer for damages 
suffered by the barge in her passage up the river Ste. Marie, while In tow of 
the steamer Kalkaska, through collision by the steamer Falcon passlng down, 
alleged to be caused by fault In the navigation of the Falcon abreast of the 
stearner Madagascar; but the latter Is made a party as well, to respond for 
any llabllity whleh may appear against her, as asserted on behalf of the 
Falcon. A cross llbel Is filed by the owners of the Falcon against the Mada- 
gascar for damages received by the Falcon. 

C. E. Kremer, for libelants. 

Hoyt, Dustin & Kelley, for the Falcon. 

Pence & Carpenter and H. D. Goulder, for the Madagascar. 

SEAMAN, District Judge. The right of the libelants to recover 
for the injuries to the barge Fryer is indisputable. The colhsion 
occurred on a clear day, in a broad ehannel, without fault on the part 
of the Fryer or tow, and was due alone to fault in running the Fai- 
lle F.-^8 
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COQ .and Madagîi8car .abreast, and within the influence ofihesuction 
of oijè or the other, whîlepassing the tow. Thèse steamers were 
pagsing ctbwn the river ùpon well-defined courses, each loaded; the 
Falcon haviijg left the locks at Sault Ste. Marie and taken her course 
on the Bayfield ranges, and the Madagascar having left Kemp's coal 
dock, on the south shore of the river, about 500 feet southward of 
the ranges, and by a diagonal course entered upon the range course; 
and undér a probable speed of eight or nine miles an hour, with 
their sçrews substantially abreast, the Falcon on the port hand of 
the Madagascar, and not more than 40 feet away, when the Falcon 
sheered broadly over to port, beyond control, her stem striking the 
Fryer^ then on a course upbound, variously estimated at 200 to 400 
feet away, and inflicting the damage for which recovery is sought. It 
is conceded that this sheer was caused by suction, and the danger 
thus arising f rom running steamers abreast in proximity and at 
speed is well recognized by navigators, though ail may not agrée 
on théories of the précise causes, or whether it has efifect on the 
starboard as well as the port side of a steamer having a right-handed 
screw, or dépends upon relative size and speed of steamers so placed. 
In the face of this known danger, and in violation of a rule against 
such navigation, which was of spécial force in thatgreat thorough- 
fare, the steamers were thus running for Little Rapids eut, and it is 
unquestionable that fault in the navigation of one or both brought 
about the condition which resulted in the collision. If the évidence 
establishes that the Falcoij; was thç over taking vessel within the 
meaning of rule 22 (28 Stat. 645, c. 64), the fault unmistakably rests 
with that steanier, and the Falcon alone must bear liability. The un- 
obstructed viéw of the niovements, with witnesSes at hand on other 
yessels and on shore, free this inquiry of dependence for its solution 
On' the testiméinj/ of masters and «len, tespectiyely, of the Falcon and 
Madagascar, and most of the 'çirçurnstances leading up to the col- 
lision, if not! ail which are material, are thus authenticated. While 
the witnessës from the decks of the steamers in question are sub- 
stantially tinited upon thé One ^ide and the other in confliictirig ver- 
sions of relative position ànd distances, — a conflîct not infrequent 
in controversies of this kind,— tending to confuse the issue, and while 
it is furthercomplicated by injudieious and ill-tempered answers on 
the part of 'the master of the Madagascar on cross-examination, I 
am of bïjinio'n- that the priority' of the Madagascar on a definite course 
down the river appeàrs, not driîj'^jb.y f air prépondérance of the proof 
taken as a whble, but by éirfiumstances which are practically beyond 
dispute. The water Way down which both steamers were proceed- 
ing extends easterly from the locks to Little Rapids eut, and is 
bounded on the south by the American shore and a îine of docks re- 
ferred to in the testimony. The ehannel between the Bayfield buoy re- 
ferred toand'the American shore is clear and unobstructed.and.on 
this occasion, as was usual in the season of navigation, processions 
of vessels were passing up apd down, subject to the necessary régula- 
tions of speed, space, and order in Iine. The Falcon came out of 
the Weitzel lock "under check whistle," and when fairly entered on the 
Bayfield Rajige course, her engineer states that "the ordinary river 
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speed" was taken of "about nîne miles an hour." Passîng the steamer 
Saxon with two whalebacks in tow starboard to starboard, the master 
of the Falcon states that he then first observed the Madagascar mov- 
ing down diagonally from the line of docks on the American shore, 
and that she was "about abreast" of the Falcon, and 400 or 500 feet 
ofï her starboard quarter ; and the several witnesses on the Falcon 
concur in this view, and that their courses were thereafter conver- 
ging. The Madagascar came out from Kemp's dock, on the south 
shore, steaming at half speed, and gradually gaining headway on a 
diagonal course for the range course, downward bound, so that the 
master of the tug General testifies that his tug passed between the 
Madagascar and the docks, near the lower end of Spry's dock (a 
distance below Kemp's), rounded her bow, and, passing her on the 
port 'side, came up on the port quarter of the stern whaleback of the 
Saxon's tow, on a signal by the latter for a tug; and after reaching 
this position he observed the Falcon coming down on the starboard, 
and substantially abreast, of this whaleback. This version places 
the Madagascar clearly ahead of the Falcon, and is confirmed by the 
witnesses on Kemp's dock in référence to their relative positions 
when cleared from that dock, even on the diagram submitted on be- 
half of the Falcon. The Madagascar was the larger and faster 
vessel, was 243 feet in length, while the Falcon was 194 feet ; but the 
testimony is undisputed that there was no increase of her engine 
speed, and that her speed was moderate, and at no time exceeded 
eight miles an hour. It is not claimed that the Falcon was ahead 
at any moment beyond the fa et of advantage in position on the 
range course, and when both steamers were observed on their courses 
down by the witnesses on the steamer Kalkaska and the tow barges 
Fryer and Oakleaf, thèse witnesses concur in the statement that 
the Madagascar was distinctly ahead, and was overtaken by the Fal- 
con in so far as they came up abreast. That they ran with their 
screws practically abreast, the Falcon on the port side of the Mada- 
gascar for a period stated by each master at about four minutes, 
and with the Falcon's engine at "river speed," when, if she was 
the overtaking vessel, it was her imperative duty to drop astern, is 
the concurrent testimony on the part of both ; and they concur in 
the proof that the Falcon was thus brought within the influence of 
suction, and, attempting to recover control, took the violent sheer 
which resulted in the collision with the Fryer. On the view stated, 
the Madagascar was running on her course, within her rights, and at 
a proper speed in référence to keeping the régulation distance from 
the steamer and tow (schooner H. A. Barr) which had the advance 
of the line. The Falcon was the overtaking steamer from the time 
the Madagascar was noticeably in the lead, bound down, and main- 
taining such lead; and the venture on the part of the Falcon to ob- 
tain the advance violated the ruie then applicable, and brought 
about the disaster. Statements by master and men of the Falcon 
that they were "about abreast" when the Madagascar was first ob- 
served, or, as subsequently qualified, when it became apparent that 
the latter was downward bound, aside from want of exactness, are 
not only overborne by the direct testimony above referred to, but 
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are îrrecdncîlable wîth the conceded fact that the Fàkon was noï 
actually àhead at any time, thottgh having advantage both in course 
and headway. However close the margin of priority was, the testi- 
mony establishes it in favor of the Madagascar, and the conclusion 
is inévitable that the Falcon was attempting to pass on the theory 
that precedence on an exact range course gave such right, irre- 
spective of the actual advance on a recognized course for entering 
Little Rapids eut, — a theory which cannot receive sanction under the 
conditions shown, — and this without signal to indicate such under- 
standing or purpose ; and that the Falcon was at fault for so running, 
and must be condemned .accordingly. Finding direct violation of 
rule 22, rules 20, 21, 27, and 28, cited in the argument, are not 
applicable, no infringement appearing on the part of the Madagascar ; 
and if pilot rule 4, also cited, were applicable to the conditions when 
the latter moved out from Kemp's dock, the failure to give the signal 
there indicated has no bearing on the présent controversy, for the 
reason that her downward course was manifest throughout the move- 
ment, and was so observed in ample time from the Falcon. 

Decree accordingly in favor of the libelants and against the steamer 
Falcon, with costs, and a référence ordered to ascertain the damages. 
The steamer Madagascar is discharged from the libel and the cross- 
libel by the owners of the Falcon against the Madagascar is dismissed, 
with costs. 



SOUTHERN EXP. eu. v. MAYOR, ETO., OB' ENSLEY et aL 
(Circuit Court, N. D. Alabama, S. D. July 26, 1902.) 

1. IWJUNCTION— PlBADINGS— LiCEKaB FeE— INTERSTATE COMMERCE. 

A blll by as express company engagea In Interstate transportatlon 
for an Injunctlon to restraln the enforcement of a elty ordlnance re- 
qulring the payment of a llcense fee as a condition of transactlng busi- 
ness in such clty need not show that eomplalnant has complied with 
the laws of the state as a condition précèdent to Its right to do busi- 
ness in such State, or that It Is engaged In Interstate commerce exclu- 
sively., 
t. Samb— Express Çompanibs. 

An ordlnâriëe of a clty requlrlng an express company doing a local 
and Interstate business to pay a lleénse fee, and declarlng It unlawful 
for such company to transact any business In such clty until such fee 
Is pald, is unconstltutional, as an unlawful exaction on Interstate com- 
merce. 

8. SaME— JUHISDICTrON. 

Where,: In an action by a foréign express company engaged In Inter- 
state commerce against a eity to restraln the enforcement of ah ordl- 
nance exactlng a llcense fee, the blll states that the value of the com- 
pany's right to do business In such clty exceeda $2,000, thé fédéral 
court has Jurisdlction, thougb the amount of the llcense fee Is less 
than such amount 
1 EquiTT— Rbstraint ov Criminal Procbedings— Ikvalid Ordinancb, 

The rule forbidding a court of equity to stay crlmmal proceedlngs 
does not apply to an action for injunctlon to restraln the enforcement 
of an Invalld ordinance imposlng an unlawful llcense fee, and prescrib- 
Ing a penalty for the nonpayment of such fee. 

T4. èee Injunctlon, vol. 27, Cent Dlg. § 179; Llcenses, vol. 32, Cent Dig. 
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S. Same— Patment op Illégal, Fee— Recovbrt. 

Where a City In enforcing an Inyalld ordlnance Imposlng a Hcense 
fee on an express company engagea In Interstate commerce has twlce 
arrested and fined the company's agent, and threatens to arrest and 
fine or imprison him every day until ttie fee is paid, the fact that the 
Company could pay the fee and recover it back la not ground for refusa 
Ing to restraln the enforcement of the ordinance. 

In Equity. On demurrers to bill. 

On December 15, 1901, the board of mayor and councilmen of the city of 
Ensley passed an ordinance "to prescribe and flx licenses for businesses, 
occupations, professions and vocations In the city of Ensley, Alabama, for 
the year 1902." The flrst section ordained "that the following be and the 
•ame Is hereby declared to be the schedule of licenses for the year 1902, for 
divers businesses, professions, occupations, and vocations carried on or en- 
gaged in in the city of Ensley, Alabama, and each and every person, flrm, 
company or corporation engaging in any of the businesses, vocations, pro- 
fessions or occupations herein provided for shall pay and take out such 
license and In such sums as are herein provided," to wit, "express company, 
one hundred dollars." Section 8 of the same ordlnance déclares that It 
shall be unlawful for any person, flrm, or corporation to engage In any 
of the "aforesaid businesses, occupations, professions, calllngs or vocations 
mentioned in this ordinance, or for which a license may be required, wheth- 
er mentioned herein or not, in the city of Ensley, during the year 1902, 
without flrst having procured a license therefor; and any violation of this 
ordlnance, upon conviction therefor, shall be punished by a fine of not less 
than one, nor more than one hundred dollars for each offense, or by Im- 
prisonment at hard labor for the city for not exceeding six months, one 
or both, at the discrétion of the mayor trying the same, and each day shall 
constltute a separate offense." On the 8th of February, 1902, the Southern 
Express Company, a corporation created under the laws of Georgla, and a 
citizen of that state, flled Its bill against the city of Ensley under its corpo- 
rate name and the mayor. It is alleged in the bill that the express company 
has been for many years and is now engaged in conductlng an express busi- 
ness for the forwarding and transportation of merchandise, goods, and mon- 
eys between the several states, and Its Unes extend over more than 10 
States of the United States, and is now, and has been for many years, doing 
business in the state of Alabama as a corumon carrier engaged In Inter- 
state commerce, and that it has an office at Ensley, and at such office is 
doing business as a common carrier between Ensley and the varions states, 
and In connection, by trafflc arrangements with other express Unes, has 
been i)o)ng business ail over the United States. The bill then sets up the 
ordinance, the terms of which hâve been already stated, and allèges, In 
substance, that It seeks to Impose a license for the privilège and right to 
do its biisiness as aforesaid in the city of Ensley; that Scott, the mayor, 
on the 3d of February, 1902, fined complainant's agent $25 for doing busi- 
ness without a license prior to the 3d of February, 1902, from which judg- 
ment appeal was taken to the criminal court of Jefferson county, where it is 
now pending, undisposed of . It is further shown that, at a meeting of the 
mayor and city councll Of Ensley, a resolution was adopted to the effect 
that the agent of the express company at Ensley shall be arrested every day 
on which he does business In Ensley for the express company unless the 
said license of $100 Is paid, and pursuant to that resolution the mayor 
caused the express company's agent, one Walker, to be again arrested for 
carrying on business without a license, and the sald mayor Informed the 
express company that he would continue to arrest the express company's 
agent, and he would be arrested each day until said license fee should be 
paid. It is further alleged that It Is Impossible to ascertaln the estent of 
the Injury to which cordplalnant will be subjected by thèse continued and 
continuons arrests of its said agent, and that complainant Is without any 
sufflcient or adéquate remedy to protect itself in the pursuit of Its business 
aforesaid. An amendment was allowcd by which complainant further 
shows "that the value of its business In the city of Ensley which respond- 
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ent bas threatened and attempted to destroy Is more than the snm of two 
tHOtiéàiHl dollars, exclusive of ail co«tB, and that the Injuries to which 
orator wUl De subjècted by thèse contlnued and continuons arrests will be 
more tïi'ttû two thousand dollars, exeluS'lve of costs." 

On the flUng of the blU a temporary restralning order was Issued. The 
bill |)rtiyed for an Injunctlon speelaliy enjoining and restralning said de- 
fendants and each of them, thelr attorneys, agents, and ofllcers, from further 
molesta tion Of orator's sald agent in tlie city of Ensley, and from the en- 
forcement of said ordinance and résolution. Demurrers are Interposed to 
the blll, the substance of whlch, so far as necessary hère to be noticed, is 
that the bill f ails to sho-w that the complainant bas eomplled with the laws 
of the State of Alabama as a condition précèdent to doing business In this 
State, or bas a légal or équitable right to enter and do business in the 
State of Alabama. The bill does not show that complainant is engaged in 
Interstate commerce excluslvely; that It falls to show that the fee or 
license Is not Imposed on complainant for dolng business In the state of 
Alabama from Ensley to other points therein, and from other points in the 
state to Ensley; that the bill falls to show that the complainant did not 
hâve an adéquate remedy at law for the thlngs complained of. The bill 
falls to show that the arrests were violations of the constitution and laws 
of thé United States, and also falls to show that this court has jurisdictlon 
of the subject-matter of the suit 

F. G. Du Bignon and London & London, for complainant. 

W. J. Martin, M. J, Gregg, and Richard H. Pries, for respondent. 

JONES, District Judge (after stating the facts as above). i. The 
demurrers on, the ground that "the bill f ails to show that complain- 
ant has complîed with the laws of Alabama as a condition précèdent 
to its right to do business in this state," and that it also "fails to 
show that complainant is engaged in Interstate commerce exclu- 
sively," are neither of them well taken. Vance v. W. A. Vandercock 
Co., 170 U. S. 455, 18 Sup. Ct. 674, 42 L. Ed. iioo; Crutcher v. Com., 
141 U. S. 47, II Sup. Ct. 851, 35 L. Ed. 649. 

2. In Le Loup v. Port of Mobile, 127 U. S. 647, 8 Sup. Ct. 1380, 
32 L. Ed. 311, an ordinance bf the city of Mobile, in légal terms iden- 
tical with thé ordinance of the city of Ensley, was declared unconsti- 
tutional. The court said: "It is urged that a portion of the tele- 
graph company's business is internai to the state of Alabama, and 
therèfore taxable by the statè, but that fact does not remove the 
difSculty. The tax afïects the whole business without discrimina- 
tion." The license demanded hère is therèfore a lawless exaction. 
Pickard v. Car Ce, 117 U. S. 34, 6 Sup. Ct. 635, 29 L. Ed. 785; 
Crutcher v. Com., 141 U. S. 58, Il Sup. Ct. 851, 35 L. Ed. 649. 

3. The right of the express company to do Interstate business at 
Ensley is the very marrow of the contention hère. The company 
by its bill says to the city: You hâve no right to meddle with my 
business. We ask the protection of the court to carry on our busi- 
ness in spite of the city. The city by its demurrer says to the com- 
pany: The city has power to regulate and tax your right to do busi- 
nees. If you do not pay for the right, you shall not carry on business 
àt ail. Any decree on the iherits of necessity settles thèse irrecon- 
Cilable daims as to the right to do business. Inevitably the decree 
must détermine the validity of the express company's claim of unre- 
stricted right to do Interstate business at Ensley. If the express 
company has that right, the bill must be retained, and the city author- 
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ities enjoined. If it has no such right, the bill must be dismîssed, and 
the city authorities allowed to hâve their way. The extent of the 
particular burden is of no moment so long as there is a déniai of any 
power to interfère with the business at ail. The right to do business 
lies at the root of the whole controversy, and accompanies every 
phase of the contention. What is the value of the right? What 
is the amount of injury which complainant may sustain from the 
meddling with it? The allégations of the bill are that the value of 
the express company's right to do Interstate business at Ensley, and 
the injury done to the express company's business by the arrests of 
its agent, would exceed $2,000. Clearly the controversy involves a 
value or amount within the jurisdiction. Complainant is seeking to 
enforce a right which is worth more than $2,000 to it, and to prevent 
damage threatened to an amount in excess of $2,000. Scott v. Don- 
ald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 648; Railroad Co. v. 
McConnell (C. C.) 82 Fed. ^2; Railroad Co. v. Frank (C. C.) 110 
Fed. 689; Lanning v. Osborne (C. C.) 79 Fed. 657; Black, Dill. 
Rem. Causes, § 63. 

Fishback v. Telegraph Co., 161 U. S. 96, 16 Sup. Ct. 506, 40 L. Ed. 
630, upon which the respondent relies, is in no wise adverse to this 
conclusion. That case did not relate in any way to the right to 
license interstate business. The court declined to take jurisdiction 
there to enjoin the collection of taxes upon property, for the reason 
that the complainant united demands for relief against several persons 
in one bill, the claim against no one of the défendants representing an 
amount within the jurisdiction of the court. As such claims could 
not be aggregated in order to give jurisdiction, and as no one of 
the claims was for the requisite amount, the court dismissed the 
bill. That was ail the case decided. If there could be any doubt as 
to this, it is put at rest by the décision in Scott v. Donald, 165 U. S. 
107, 17 Sup. Ct. 262, 41 L. Ed. 648, which decided adversely to the 
contention hère urged. 

4. The necessities of this case do not require much discussion of 
the power of a court of equity to stay or enjoin criminal prosecut- 
tions. It is to be borne in mind that the power of the state, much 
less of its municipal authorities, cannot extend to regulating in- 
terstate commerce. A license imposed for revenue is the exercise 
of the taxing, not the police, power, and prosecutions before the 
corporate tribunal for doing the business without a license are 
quasi pénal only, at most. In substance and légal efïect, they are 
civil proceedings. Royall v. Virginia, 116 U. S. 583, 6 Sup. Ct. 
510, 29 L. Ed. 735. The "offense" is not a crime. The "offense" 
does not violate any law for the préservation of the health, morals, 
liberty, or peace of the citizens of Ensley. Enjoining prosecutions 
of the "offense" hère, if there is any law to support it, does not in 
any wise interfère with the control of the local tribunals over the 
mass of governmental powers committed to them for the welfare of 
the people of Ensley under what, for want of a better name, we de- 
nominate the police power. It is about prosecutions for offenses 
under ordinances directed solely to that end that many of the au- 
thorities are strict in holding that courts of equity must not interfère. 
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Some oî the authorities make this distinction the test, and unhesi- 
tatingly interfère, in cases of hardships, against prosecutions, even 
iinder vlalid ordinances, where the matter insisted upon by the munic- 
ipal authorities relates to the enforcement of its business or corpo- 
rate rights, or private rights, as distinguished from ordinances exert- 
ing the police power to protect the lives, health, peace, and morals 
of the citizenis. Other courts, whenever property rights are involved, 
grant or refuse injonctions against the enforcement of municipal 
ordinances, although violations of them are punished by pénal pro- 
ceedings, on the same principles on which they are granted or re- 
fused as to private individuals. 

The reason of the rule forbidding a court of equity to stay criminal 
proceedings can-never apply in any degree to any prosecution in 
the criminal courts, unless the crime or offense for which the offender 
is prosecuted is c. ated by some valid law or ordinance, or by laws or 
ordinances whose invalidity is doubtful and has not been pronounced 
by the courts of final resort. Hère the court of final resort has 
spoken plainly and repeatedly. There is no crime hère. There is 
no law which makes the failure to pay the license an offense. There 
is no law Avhich àuthorizes any tribunal to fine and imprison com- 
pkinant or its agent for refusing to pay the license tax. Every 
arrest under this ordinance is a lawless and forcible trespass. When 
à court of equity restrains a trespasser frôm coercing submission to 
a lawless demand, by prosecutions for alleged crimes before courts 
which hâve no jurisdiction to try the accusation, because the law 
neither makes such crime, nor àuthorizes any court to inquire into 
or to punish it, the jurisdiction of no tribunal is invaded, and "crim- 
inal proceedings" are not stayed in any moral or légal sensé. The 
right and duty to intervene against such acts are in no wise affected 
by the so-called "criminal" feature, but dépend entirely upon the 
equities of the particular case. There is nothing inconsistent with 
thèse views in the décisions in Re Sawyer, 124 U. S. 200, 8 Sup. Ct. 
482, 31 L. Ed. 462, and in Harkrader v. Wadley, 172 U. S. 148, 19 
Sup. Ct. 119, 43 L. Ed. 399. In re Sawyer related to rem o vais from 
office, with which we are not hère concerned. In the other case it 
is Said: "It is not contended hère that the state statute under which 
the county court of Wythe was proceeding was répugnant to the 
Constitution or any law of the United States, or that the state did 
not hâve jurisdiction of the offenses charged or of the person of the 
accused." That case and this differ widely. There it was sought 
tp enjoin the prosecution by state ôfficers of an indictment for a fel- 
ony found under valid laws ôf the state, and the injunction wàs 
really directe^ against the state itself. In re Ayres, 123 U. S. 443, 
8 Sup. Ct. 164, 31 h. Ed. 216. In Royall v. Virginia, 116 U. S. 583, 
6 Sup. Ct. 510, 29 L,. Ed. 735, ispeaking of criminal proceedings to 
coUect a state license, the suprême court saïd': "It is legally équiva- 
lent to a civil action of debt updti the statute, and its substantial 
character is nbt changed by calling it a misdemeanor, and pro- 
viding for its prosecution by information. The présent case, there- 
fore, stands precisely, so far as the cpnstitutional questions arisîng 
in it are affected, as if it were a civil action in which the common- 
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wealth of Virginia was plaintiff, seeking to recover the amount 
due upon the tax and penalty." 

S. The ordinance hère in question is a palpable violation of the 
constitution. If the municipal authorities who are engaged in en- 
forcing this ordinance are otherwise amenable to préventive reni- 
edies of a court of equity, upon what principle of law or morals can 
they évade the jurisdiction, because to the usurpation of power in 
passing the ordinance is added the further défiance of the constitu- 
tion, by declaring résistance to the ordinance a pénal ofïense against 
Society, and punishing it accordingly ? The fact that the city ofîicers 
in making the arrests were themselves trespassers, and violators 
of the law of the land, using the physical power of the city to effect 
thèse arrests, can in no way afïect the jurisdiction of this court, if 
a case is otherwise made out which justifies injunctive relief against 
them. Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 204 ; Davis v. Gray, 
16 Wall. 203, 21 L. Ed. 447; In re Debs, 158 U. S. 564, 15 Sup. Ct. 
900, 39 L. Ed. 1092; City Council of Montgomery v. Louisville 
& N. R. Co., 84 Ala. 130, 4 South. 626; Port of Mobile v. Louisville 
& N. R. Co., 84 Ala. 116, 4 South. 106, 5 Am. St. Rep. 342. 

The case made by the bill présents strong claims for équitable in- 
terférence. Municipal authorities prescribe régulations for interstate 
commerce in violation of the law of the land, and attempt to intimi- 
date and coerce those engaged in it to submit to their lawless exac- 
tions by arrests and threats of fine and imprisonment. They hâve 
already twice arrested defendant's agent, and solemnly avow a pur- 
pose to arrest and fine or imprison him daily until he succumbs to 
the lawless exactions of the city. The citizen thus oppressed and 
sought to be intimidated is engaged in interstate commerce. It is 
a common carrier also, possessed of corporate franchises, in whose 
orderly exercise citizens of this and other states hâve an interest. 
Its business would be ruined by the constant récurrence of thèse 
daily arrests having for their unlawful object the destruction of the 
business, unless those engineering the repeated trespasses are per- 
mitted to regulate interstate commerce. The constitutional right of 
the citizen to engage in interstate commerce cannot hâve fuU vigor 
and effect if the citizen cannot enforce his rights to carry on such 
business in the first instance by the speediest and most effective 
modes known to the law. The courts of the United States should 
not be astute to fînd technical reasons for denying the affirmative 
enforcement of such a right on the theory that the wrong would not 
be irréparable, if the money lawlessly exacted as a commutation for 
the right which the constitution gives without price can finally be 
recovered back from the wrongdoer. Compelling the citizen thus 
wronged to first pay the unlawful exaction, and then sue for damages 
or to recover the money, puts the constitution in abeyance for the 
time being, and forces the citizen temporarily to submit to the wrong 
as a condition précèdent to enforcing the constitution. However 
proper such a view may be as regards ordinary trespasses to mère 
property rights, it seems out of place in dealing with the forcible 
déniai of a fundamental constitutional right. The remedy at law in 
such a case does not seem "as practical and efficient to the ends of 
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justice and its prompt administration as the remedy in equîty." 
Boyce v. Grundy, 3 Pet. 214, 7 L,. Ed. 655. Be this as it raay, it is 
settled that a' eburt of equity should enjoin the enforcement of a mu- 
nicipal ordinance, though violations of it are punished criminally, 
yvhen its enforcement will eff cet the illégal destruction of, or a grave 
interférence with^ a corporate franchise, in the opération of which the 
public hâve an interest. City Council of Montgomery v. Louis ville 
& N. R. Coj, 84 Ala. 130, 4 South. 626; Mayor, etc., v. Rodgers, 
10 AIa.47;2 Dill. Mun. Corp. § 908. See, also, Street Railway Cases, 
79 Ala. 465, 58 Am. Rep. 615; Quintinni v. City of Bay St. Louis, 
64 Miss. 483, I South. 625, 60 Am. Rep. 62; Lottery Co. v. Fitzpat- 
rick, 3 Wo©dSj 222, Fed. -Cas. No. 8,541; City of Atlanta v. Gâte 
City Gaslight Co., 71 Ga. 107; Third Ave. R. Co. v., Mayor, etc., of 
New York, 54 Ni Y. 159; Milling Co. v. Lee (Colo. App.) 29 Pac. 
IQ37; Port of Mobile v. LouisviUe & N. R. Co., 84 Ala. 116, 4 South. 
106, 5 Am. St. Rep. 342. If "courts of equity did not interfère in 
cases of this sort, there would be a great failure of justice in this 
country." 2 Story, Eq. Jur. § 928. 

The demurrers are overruled, and respondent may hâve 30 days 
to answer. In the meanwhile the restraining order made on the fil- 
ing of the bill is continued until the coming in of the answer and the 
further order of the court. 
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OASTLE V. SAMB. 

(District Court, D. Oonnectlcut. Jiine 19, 1902.) 

Nos. 1,345, 1,346. 

1. Admibaltt— Exceptions to Anbwbr. 

Exceptions to an answer in atoiiralty -wUl be overruled when they 
strlke only at errors bf f orm or stylé, or where, If not èo construed, they 
Involve the eintire controversy, wMch the court cannot properly déter- 
mine without évidence. 

In Admiralty. On exceptions by libelants to answer of respondent. 

James D. Dewell, Jr., for libelants. 
White, Daggett & Tilson, for respondent. 

PLATT, District Judge. I hâve examined the exceptions filed by 
libelants in thèse cases with great care, and must confess that their pur- 
pose in filing them is rather obscure. It is claimed that in admiralty 
practice the function to be performed by exceptions to an answer is 
the équivalent of that accomplished by a spécial demurrer in the com- 
mon-law courts. If that be true, then thèse exceptions strike at the 
very root and kernel of the controversy. After I shall hâve ordered the 
objectionable clauses stricken out, the respondent's contention would 
hâve become futile and abortive. And yet the libelants do not wish 
me to décide the entire controversy, and I am without sufificient in- 
formation upon which to décide such an important question. And, 
furthermore, I am not at ail satisfied that the libelants hâve pursued 
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the course which is customary in raising such an issue. On the other 
hand, if it be merely errors of form and style to which the Ubelants 
object, it is well understood that the admiralty law brushes aside mère 
critical and carping objections, and seeks to treat ail who approach 
with equal and exact justice. In truth, I think that, under ail the circum- 
stances, the proctor for the respondent has been fairly successful in his 
excursion upon the waters, towards which his duty called him. I 
think that I ought to overrule the exceptions, without cost to either 
party, and it is so ordered. 



In re FAEMER. 

(District Court, E. D. North Carolina. June 17, 1902.) 

1. BANKRnPTCY— Jddgmbnt Liens— Nohth Carolina Statute. 

"Under Code N. 0. § 435, a judgment rendered agalnst a bankrupt more 
than 10 years prior to his banlîruptcy is not a lien upon his real.estate, 
nor provable as a debt agalnst his estate in banliruptcy, unless it bas 
been renewed, as provlded by statute. 

In Bankruptcy. On review of décision of référée. 

F. A. Woodard, for trustée. 
Jacob Battle, for creditors. 

PURNELL, District Judge. The contention of the parties în this 
cause is as to certain judgments obtained by J. & E. Mahoney on 
March 13, 1891, and docketed in the superior court of Wilson county. 
At fall term, 1900, by a decree of the superior court of Wilson county, 
thèse judgments are held to be a lien on the real estate of the bankrupt. 
At that time they were a lien. The pétition in bankruptcy was filed 
April 18, 1901. Section 435 of the Code of North Carolina provides a 
judgment shall be a lien for 10 years from the date of the rendition of 
the judgment. Another provision of the Code provides a judgment 
lien may be renewed, but this latter section is not invoked. None of 
the incidents which suspend the running of the 10 years, as mentioned 
in the section cited, seem to hâve intervened, and the judgment of the 
superior court in 1900 was not a renewal of the lien. The décisions 
under this section of the Code are too numerous and familiar to re- 
quire a citation. That a judgment lien is barred in 10 years is familiar 
learning in North Carolina. The référée must therefore be reversed in 
his décision that the Mahoney judgments were at the commencement 
of this bankruptcy proceeding a lien on the property of the bankrupt. 
They were barred by the statute of limitations, and cannot be proved 
against the estate. The décision of the référée in ail other respects, in- 
cluding the allowance to attorneys of a fee of $30, is affirmée. 
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BOYLE V. BOYLE. 

(Circuit Court, E. D. Pennsylvanla, June 16, 1802.) 

1. PaktitioN'-^Disteibution op Pbocebds oï Pkopebtt — Enfohoing Aorbe- 

MBNTS FOB ATTOBNBYS' FeES. 

An agreement by certain helrs of a décèdent to pay a contingent fee 
for services to be rendered in a suit for partition does not ereate an 
équitable interest in the property or a lien npon it, and tlie court 
cannot undertake to enforee such agreement in the partition suit, on 
distribution of the proceeds of the property, or to détermine Its valldlty. 

In Equity. Exceptions to master's final report in partition. See 
114 Fed. 517. 

John G. Johnson, for exceptant. 

R. Stuart Smith and H. W. Scarborough, opposed, 

J. B.. McPHERSON, District Judge. Whatever may be said con- 
cerning the validity of the contracts made by the exceptant with sev- 
eral of the heirs, — whether they are champertous, under Peck v. 
Heurich, 167 U. S. 624, 17 Sup. Ct. 927, 42 L. Ed. 302, or are merely 
for contingent fées, and whether, in either aspect, they can be enforced, 
— it is clear to my mind that the controversy cannot now be brought 
before the court. This is a proceeding in partition, in which the re- 
spective interests of the parties hâve been determined, the property has 
been sold, arid the master has reported a decree distributing the fund 
to those persons who were found to be owners of the realty. No 
doubt it would haye been necessary for him to décide any dispute that 
might hâve been presented by two opposing claimants to the same 
share, but he was right, I think, in decHning to pass upon the efïect of 
thèse contracts, made betweçn a third person and certain of the own- 
ers; the only relation of the contracts to the fund being that they con- 
cern, incidentally, the real estate that.produced it. The heirs deny the 
validity of the agreements, and it is conceivable that the controversy 
might présent questions of fact, which either party might be entitled 
to hâve submitted to a jury. But, in any event, I do not think that 
the exceptant has any better right to be heard now than a creditor of 
one of the heirs, who should présent an account for goods delivered, 
and ask to be paid out of the, fund. The exceptant's services did not 
produce this fund, and I am unable to accept the theory that, by virtue 
of his contracts and subséquent services, he acquired either an équi- 
table ijiterest in the land, or an équitable lien upon it. Considering 
his agreement to beat part of the expenses of the litigation, it might 
be dangerous, under the doctrine of Peck v. Heurich, to hold that he 
had acquired an interest in the subject-matter of the suit ; and I am 
not aware of any authority to support the proposition that an agree- 
ment for a contingent fee gives an équitable lien upon the land that 
may be the subject of the agreement. The learned master's report is 
in ail respects satisfactory, and it is now decreed that the fund be dis- 
tributed in accordance with the scheme that he has presented. 
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In re BAIRD. 

(District Court, E. D. Pennsylvanla. June 20, 1902.) 

No. 852. 

1. BANKK0PTCY— JUBISDICTION OF BaNKRUPTCT COUET — PrOCEEDIN» AGAINST 

Adverse Claimant dp Propbrty. 

Upon the pétition of a trustée in bankruptcy, asking the district court 
to make a summary order requirlng a respondent to surrender possession 
of property alleged by the trustée to belong to the bankrupt estate, 
It is the rlght and duty of the court to examine the ground set up by the 
respondent for his refusai to deliver possession, and to détermine whether 
a real, and not merely a pretended, controversy exlsts; but if It appears 
that in any of its aspects the respondent's claim is real, and such that 
the question of its validity should be tried, the court should décline 
jurisdiction, and leave the matter to be tried in an appropriate tribunal. 

In Bankruptcy. On pétition by trustée and answer of Andrew 
Brady. 

Hazard Dickson, for trustée. 

Geo. B. Wormer, for Andrew Brady. 

J. B. McPHERSON, District Judge. I hâve no doubt that this 
court, sitting in bankruptcy, has jurisdiction to détermine some of 
the matters set up by the respondent's answer; but concerning other 
matters I feel so much hésitation that I think it wiser to refer the 
whole dispute to the proper tribunal of the state. As was said in 
Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, 
the provisions of the bankrupt act touching the jurisdiction of the 
district court hâve to do with "the jurisdiction only, and not the 
merits of a case ; the forum in which a case may be tried, and not the 
way in which it must be decided; the right to décide the case, and 
not the principles which must govern the décision." When a péti- 
tion such as this is presented, asking the district court to make a 
summary order directing a respondent to surrender the possession 
of certain property that is alleged by a trustée to belong to the 
bankrupt's estate, the court has the undoubted right — indeed, it lies 
under the duty — to examine the ground set up by the respondent for 
his refusai to deliver possession, and to détermine whether a real, 
and not merely a pretended, controversy exists upon this subject. 
And when it appears, as I think it sufïïciently appears in the présent 
case, that in some of its aspects, at least, the controversy requires a 
court to décide upon the validity of a real claim to the property 
in question, in my opinion the district court is obliged to décline the 
jurisdiction, and to refer the matter to the appropriate tribunal of the 
State. To décide that the claim is unfounded would be to assume 
the jurisdiction that is denied by the act. The order I am about to 
make, however, must not be regarded as impairing in any respect the 
eflfect of the order heretofore entered upon the pétition of the Juniata 
Limestone Company. 

The pétition of the trustée is therefore refused, but without préjudice 
to his right to sue in the courts of the state. 
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In re BURKLB. 

(District Court, D. Connectlcut. May 28, 1902.) 

No. 823. 

1. Bankedptct— Propertt Obtaiiîed undbr Contkact of Conditional Sale 
— RiGHT DP Seller to Rkclaim. 

Among the proper^ whleh came Into the hands of a trustée In bank- 
ruptçy was a cash régister, Trlych came Into the bankrupt's possession 
through a contraet of purehase' made by her husband which reserved 
tltle in; the seller untfl payment was niade. Such contraet was signed 
ûwd acknowledged by tiië husband In the bankrupt's name, the agent 
of the seller supposlng It to be hls own. Only part payment on the 
contrâçt had been made on the contraet at the tlme of the bankruptcy. 
Seld, that the seller wàs entitled to reclalm the property. 

In Bàrikruptcy. On certificate by référée of question concerning 
application ,of the National Cash Régister Company fox possession. 

The certificate of the référée was as foUows : 

"I, Henry G. Newton, one of the référées of said court in bankruptcy, 
do hereby certify that In the course of the proceedings before me the 
followlng question arose pertinent to the said proceedings: The trustée found 
among the assets of the bankrupt a cash régister. The National Cash 
Régister Ooinpany, by thelr attorney, James B. O'Connor, flled an applica- 
tion for delivery of the cash régister to them. TJpon the hearing the Na- 
tional Cash -Régister Company presented an application, wlth acknowledg- 
ment, which is hereto annexed. It was proved that said application and 
notes were in fact signed by Frederick Burkle, husband of the bankrupt. 
The said ^ederiek Burkle had been accustomed tO do business in her 
name, sîgning her name wlthout any intimation that said name was not 
his own name, or that said name was in fact signed by him as her attorney. 
The arrangements on the part of the National Cash Régister Company were 
made by John Semon, their agent in New Hayen. John Semon supposed 
that Frederick Burkle was L. C. Burkle, and that when he signed and 
acknowledged said application he was in fact signing his own name, and 
said Frederick Burkle did not Inf orm him otherwise. Seventy-flve dollars 
was paid by said L. C. Burkle on account of said régister, and no more. 
Upon the foregcfing faets it w:as ordered that said pétition be granted, un- 
less the trtistee would pay to said the National Cash Régister Company 
the balance due on the cash régister. In making this order I was of the 
opinion and held that possession of said cash régister was obtained by said 
h. C. Burkle either by fraud of her agent or by the mutual mistake of both 
parties; that the document upon the faith of which said cash régister was 
dellvered was. not what it appeared to be and was supposed to be by the 
petitioner; and that no rlght to the possession of said cash régister passed 
to said L. C. Burkle or said 'Frederick Burkle. The Connectlcut statute 
requiring that the agreement be acknowledged does not state whether it 
may be signed by one of the parties or must be signed by both, or by 
whom it Js to be acknowledged. It seems to me, and I hâve assumed in the 
above rullng, that it may be signed and acknowledged by the party receiving 
the property àlcme, and still be valid under the statute; and the question is 
hereby certifie^ to the judge of the court for his opinion thereon." 

PLATT, District Judge. Upon the facts certifiée! to me by the 
référée, I am of the opinion that the pétition of the National Cash 
Régister Company ought to be granted. 

Ifl. See Baiikruptcy, vol. 6, Cent. Dig. § 199. 
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In re WBST. 

(District Oourt, N. D. Georgia, N. W. D. June 2, 1902. 

No. 38. 

1. Bankhuptct— Exemptions— Geokgi A Statute. 

The provision of Code Ga. § 2830, that "It shall be tlie duty of each 
and every person wtio claims ttie beneflt of the exemption allowed in 
tliis article * * * to act in perfect good faitli," and tliat tiae exemp- 
tion shall not be allowed to a claimant who is gullty of fraud, has référ- 
ence to the $1,600 homestead exemption, and not to the $300 exemption. 

2. Samb— PiNDiNGS Oï" Pact bt Rbfekeb — Rbview. 

The rule that a finding of the référée on the facts will not be inter- 
fered with by the court unless clearly erroneous Is partlcularly ap- 
plicable to a finding as to the good or bad faith of the banlirupt in 
connection with his claim to an exemption under the law of Georgia, 
whlch makes such good faith material. 

In Bankruptcy. On exceptions to referee's findings on application 
of bankrupt for homestead exemption. 

L. A. Dean, for bankrupt. 

Denny & Harris and M. B. & Ira N. Eubanks, for objecting credit- 
ors. 

NEWMAN, District Judge. This case is before the court on ex- 
ceptions to the refusai of the référée to approve a homestead ex- 
emption set apart by the trustée for the bankrupt. The action of the 
référée is sufficiently supported by the évidence as to the notes, ac- 
counts, merchandise, and equity in stock in the Frank L. West Burial 
Company, which the bankrupt has scheduled as a part of the exemp- 
tion he desires. In my opinion, however, the bankrupt should be al- 
lowed his exemption as to the household furniturê contained in his 
schedule. While there is no express statute on the subject, there is 
a distinction, I think, under the provisions of the constitution and 
laws of Georgia, between the $i,6oo exemption and the $300 exemp- 
tion. Of course, the main distinction between the two is that the 
former can be waived in writing, and the latter cannot, so as to be 
effective ; but the statute requiring a full disclosure of property when 
an exemption is applied for, and good faith and fair dealing on the 
part of the person desiring the homestead, has spécial référence to the 
$1,600 exemption. The statute (Code, § 2830) says, "It shall be the 
duty of each and every person who claims the benefit of the exemption 
allowed in this article, as the allowance is a libéral one, to act in per- 
fect good faith." This clearly refers to the larger exemption, and 
not to the smaller. How far gross fraud would affect the $300 home- 
stead need not now be determined, because I think a fair disposition 
of this matter is to allow the exemption in the household fumiture 
scheduled by the bankrupt, and deny it as to the choses in action, 
stock, and articles of merchandise. The finding of the référée on the 
facts in référence to the exemption claimed in the choses in action, 
stock, merchandise, etc., should be manifestly erroneous before the 
court would interfère with it, as has been frequently held heretofore. 
The rule adopted by the courts, that the finding of the référée on the 
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facts will not be interfered with unless there is clear error, is par- 
ticularly applicable to a finding as to good or bad faith on the part of 
the bankrupt in connection with this particular question of the right 
to an exemption, when it is objected to on the ground that he does 
not corne into court with clean hands, as required by the law in 
Georgia. This has been several times determined hère. In re Waxel- 
baum (D. C.) loi Fed. 228; In re Stephens (D. C.) 114 Fed. 192; 
In re Boorstin, Id. 696. 

The référée has had the parties before him, has had immédiate 
charge of the admiijisti'atiftia. of the estate, and usually hears the case 
in the town or in the immédiate vicinity where the business is con- 
ducted, and in this way has fuU opportunity to ascertain the truth of 
thé matter, and can mûch bçtter détermine the facts than the court can 
on a written record presented for review. 

I assume, for the purpose of making the foregoing ruling, that the 
amendment to the schedule of a claim of exemption may be properly 
allowed, àlthough this is not entirely free from doubt. 

The référée will modify his order in accordance with the foregoing 
ruling. 



WHITB et al. V. BEADLEY TIMBEE CO. 

(District Court, S. D. Alabama. June 28, 1902.) 

No. '133. 

1. Baneruptct— INVOI-0NTART PaocEBDiNes— Amendment op Pétition. 

An order dismissing a pétition In involuntary banlaruptcy on the ground 
that Jt stated no act of bankruptcy will not be set aslde, and the fillng 
of an amended pétition permitted, setting up other acts of bankruptcy, 
of a différent character from those attempted to be charged In the orig- 
inal pétition, unless the omission to state such grounds therein is ex- 
cused, and It appears that the allowing of the amendaient would be 
clearly in furtherance of justice. 

In Bankruptcy. On motion tp set aside order dismissing involun- 
tary pétition, and for leave to file amended pétition. 

Fitts, Stputz & Armbrecht, for petitiônèrs. 
F. G. Brombérg, for défendant. 

TOUI/MIN, District Judge. A pétition was filed in this case which 
failed to allège an act of bankruptcy. On motion of the défendant, 
it was dismissed or stricken from the files on June 21, 1902. On June 
24th the petitioners moved the court to set aside the order of June 
2ist, and to allow them to file an amended pétition setting up other 
and additional acts of bankruptcy than that attempted to be shown 
in the original pétition. To this motion to be allowed to amend, the 
défendant objects. 

The authorities are to the efifect that, in the application for leave 
to amend, the petitioners shall state the cause of the error in the paper 
originally filed. It must be shown that the petitioners or their attor- 
ney had no knowledge of, and could not hâve ascertained with rea- 

V 1. See Bankruptcy, vol. 6, Cent Dig. S 128. 
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sonable diligence, the facts sought to be added by the amendment, 
at the time the original pétition was filed, or that the facts were omit- 
ted by inadvertence, mistake, or other reason which would excuse such 
omission. Coll. Bankr. pp. 223, 224, and authorities therein cited; 
Loveland, Bankr. p. 183. "Bankruptcy courts hâve the usual power of 
courts of justice, upon motion and for good cause, to authorize amend- 
ments of pleadings, including pétitions. They will rarely do so if 
the purpose of the amendîhent is to introduce allégations setting up 
an additional or new act of bankruptcy. But such amendment will 
be allowed if clearly in furtherance of justice, and if its omission from- 
the original pétition is properly excused." Coll. Bankr., supra. Leave 
to amend will not generally be granted when the proposed amend- 
ments would introduce into the pétition entirely new acts of bank- 
ruptcy, and are not founded upon facts not stated or referred to in the 
original pétition. Loveland, Bankr., supra. Such seems to be the 
weight of authority on the subject. There is some authority for the 
proposition that, where the amendment offered shows acts of bank- 
ruptcy of a like character as the one stated in the original pétition, the 
amendment will be allowed or authorized before or at the hearing in 
the cause. The original pétition stated no act of bankruptcy. The 
amended pétition proposed does not show acts of bankruptcy of a 
like character as the one attempted to be shown in the original péti- 
tion. It does not appear from the proposed amendment that it 
would be "clearly in furtherance of justice." It does not appear from 
the amended pétition, and has not been otherwise shown, why the 
acts of bankruptcy set up in the amended pétition were omitted from 
the original pétition. No reason which would excuse such omission 
is shown. 

Inasmuch as the court does not feel authorized to allow the amend- 
ment proposed, the motion to set aside the order of June 2ist striking 
the original pétition from the fîles is denied. The motion to be al- 
lowed to file the amended pétition is submitted along with the mo- 
tion to set aside said order of June 21 st, and the disposition of the 
latter motion by a refusai thereof necessarily disposes of the former. 

See, also, gênerai order in bankruptcy No. 11, 32 C. C. A. xiv, 
89 Fed. vii, on the subject of amendments. 



THOMPSON V. PEREIS IRK. DIST. 

(Circuit Court, S. D. California. June 11, 1902.) 

No. 849. 

1. Mandamus — Enfohcins Coi/Lkction op Judgment against Irrigation Dis- 
trict. 

Mandamus Is the proper remedy lu the United States circuit court for 
collecting a judgment obtalned therein against an Irrigation district of 
California. 
3, Same— Parties against Whom Writ may Issue. 

Under St Cal. 1897, p. 267, which provides that the board of dîrectors 
of an irrigation district shall levy an assessment suflacient to raise the 

T 2. See Mandamus, vol. 33, Cent. Dlg. §§ 242, 243. 
116 F. — 49 
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RnSljIftlj ihiterèst, etc., on ontÈtandJng bonds, and that, In case of their 
jljpglfCt^orrjBfusâl to do so, tht^ duty shall devolve on the Ijoard of super- 
VlçOTi 'pf "the çbùnty, mandaniùS may issue againSt the supervlsors, In 
ihe eyéntj«f their deUnqnehcy, tb compel performance of sald duty. 

B. SAME-^ÎÏA*tEE OP PbOCBEDIÎTG. 

iWhensa employed, the iwrlt'ls pot a new suit, but slmply process es- 
sentlal to jttrisdlctlon, and a ^ubstltnte for exécution to enforee the judg- 
ment, 
é. Samb— Parties Entitlbd to Applt, for Writ. 

Application for mandamus to èoinpel the board of supervlsors of a 
cotinty to levy an assessmenï t© pay a Judgmeat on coupons of bonds 
Issued by an Irrigation district In the county need not be made by or 
on behalf of ail the bondholders, but the reinedy is avallable to any one 
or more of tbem. 

Pétition for Mandamus. On motion to quash order for alterna- 
tive writ and to dismiss, and on demurrers to said pétition. 

C.C.Wright, for plaintiflE. 
Works ëiÇëe, fôr défendant. 

WELL-BORN, District Judge. Plaintifï, on the aSlh day of 
March, igoii obtained judgment against the défendant, the Perris 
Irrigation District, for $8,306.75» on certain coupons attached to 61 
bonds issued by said district, the whole of said issue being 884 bonds. 
The board of directors of said district having neglected to make any 
assessment of levy for the payment of said coupons, plaintifï demand- 
ed of the board of supervlsors of Riverside county that they make 
the necessary assessment and leivy, which demand was refused, and 
thereupon plaintifï petitioned this court for a writ of mandate against 
said board of supervlsors, directing them to make said assessment 
and levy. An alternative writ has been issued, and in response there- 
to the défendant and said board of supervlsors hâve moved to quash 
said writ, and: dismiss the pétition therefor, and hâve also filed de- 
murrers to said pétition. The présent hearing is on said motion and 
demurrers. 

Mandamus is the proper remedy in the United States circuit court 
for collecting a judgment: obtained therein against an irrigation dis- 
trict of California. Knok Go. v. Aspinwall, 24 How. 376, 16 L. Ed. 
735; Weber v. Lee Co., 6 Wall. 210, 18 L. Ed. 781; Riggs v. John- 
son County, 6 Wall. 193, 18 L. Ed. 775 ; Mayor v. Lord, 76 U. S. 
409, 19 L. Ed. 704; U. S. V. City of New Orléans, 98 U. S. 397, 25 
L. Ed. 227; U. S. V. Knox County Court, 122 U. S. 318, 7 Sup. Ct. 
1171, 30 L. Ed. 1152; Cbariute City v. Trader, 132 U. S. 211, 10 
Sup. Ct. 67, 33 L. Ed. 345. Where the board of directors of the 
district neglect or refuse to cause the necessary assessment and levy 
to be madCj that duty devolves upon the board of supervlsors of the 
côùnty in which the office of saïd board of directors is situated (St. 
Cal. 1897, p. 267), and the writ may issue against said board of super- 
vlsors, in the event of their delinquency, to compel performance of 
said duty. Labette County Com'rs v. U. S., 112 U. S. 217, 5 Sup. 
Ct. 108, 28 L. Ed. 698 ; U. S. V. ICnox County Court, supra. When so 
employed, the writ is not à new suit, but simply process essential to 
jurjsdiction, and a substitute for exécution to enforee the judgment. 
Riggs v. Johnson County, sUpra; Weber v. Lee Co., supra. It is 
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not necessary that application for said writ be made by or on behalf 
of ail the bondholders, but the remedy is available to any one or 
more of them. This point was expressly determined by the circuit 
court of appeals of this circuit in an opinion filed in this cause on 
the sth day of May, 1902. 

The motion and demurrers above mentioned will be denied and 
overruled, and the peremptory writ of mandate issued. 



PLATT V. HUNGERFORD et al, 

(Circuit Court, N. D. New Yorfc June 27, 1902.) 

No. 3,314. 

L Corporations — Action to Enporce Liabilitt dp Stockeolder. 

Code Civ. Proc. N. Y. § 394, providlng that an action against a stock- 
liolder to enforce a statutory liabllity must be brought within 3 years 
after the cause of action accrues, Is applicable to an action brought In 
New York against a résident of that state who was a stockholder In a 
Kansas corporation to enforce his Personal liabllity under the constitu- 
tion and statutes of Kansas. 

a. Samb — Action against Executobs 

Code Civ. Proc. N. Y. § 403, providlng that "the term of 18 months 
after the death within this state of a person against whom a cause of 
action exists • * • Is not a part of the time limlted for the com- 
mencement of an action against his executor or administrator," opérâtes 
only to extend the tlme within which such action may be brought 
against an executor 18 months after It would hâve been barred had the 
décèdent lived. 

8. Same— AçcRDAL OF Cause op Action— Kansas Statuts. 

Under the laws of Kansas a cause of action to enforce the statutory 
liabllity of a stockholder accrues at once on the dissolution of the cor- 
poration, and It Is deemed dlssolved by opération of law If It has sus- 
pended business for more than one year. 

At Law. Trial by the court, a jury trial having been waived, 

This action was begun September 29, 1898, by the plaintlfC, who was ap- 
pointed receiver of the Commercial National Bank of Denver, Colo., by the 
comptroUer of the currency, to recover of the défendants, as executors of 
Richard E. Hungerford, the amount of his statutory liabllity under the con- 
stitution and laws of Kansas, as stockholder In the "Western Farm Mortgage 
Trust Company, a Kansas coriwratlûn. Richard E. Hungerford dled January 
5, 1896, and the défendants were appolnted executors January 23, 1896. 
Richard B. Hungerford was the owner of 20 shares of the capital stock of 
the Western Farm Mortgage Trust Company but. In October, 1801, he re- 
turned the certiflcates of sald stock to the said company to be canceled. 
No transfer of the stock upon the company's books has been shown. The 
action is founded upon a Judgment entered June S, 1893, against the said 
Mortgage Trust Company and in favor of the sald Commercial National 
Bank on which there is now due over $6,500. Execution Was issued on this 
Judgment and was returned unsatisfled September 4, and flled September 7, 
1894. The only proof of said judgment Is a copy of a journal entry on file 
In the office of the clerk of Douglas county, Kan. There Is no proof, other 
than the said entry, of any process or pleadlngs in sald action. If such 
papers existed they were not in the clerk's office or, at least, the clerk was 
unable to produce them. On Mareh 5, 1892, In an action commenced in the 
district court of Kansas held in and for the county of Douglas a receiver 

Hi 1. See Corporations, vol. 12, Cent. Dig. § 1085. 
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ot àllftbe property of the Faim Mortgage Trust Company tras duly ap- 
PQlnted^ Tbe receiver so appûlnted haylng dled August 14, 1898, another re- 
celver was, on the foUowlng day, duly appointed to succeed him. 

The questions reserved for décision àré as foUows: First: Is the action 
bairëd by tbe statute oï limitations? Second: Can the action be malntained 
against lie executors o£ the original stockholder? Thlrd: Is the proof of a 
judgment against the Farm Mortgage Trust Company sufflcient? Fourth: 
Does the proof show that Klçhard B. Hungerford was a stockholder at the 
time the Judgment was recovéredî 

Omar Powell, for plaintiff. 
Watson M. Rogers, for défendants. 

COXE, CifGuit Judge (after stating the facts). The statute of 
limitations applicable is section 394 of the New York Code, which pro- 
vides that actions of this character "must be brought within three 
years ^fter the caus.e of ^ction has accrued." Bank v. Pratt (C. C.) 
103 Fèd; 63j affirmed Hj, 49 C. C. A. 6i52, m Eed. 842. The Seattle 
Case, hke the case at bair, was against a stockholder of the Western 
Farm Mortgage Trust Cpmpany, and, being the latest case considered 
by the circuit couft of appeals, rtiust be regardèd as establishing the 
law in this circuit. The following propositions were there decided. 

Firçt : That the construction placed upon the statutes of Kansas 
by the suprême court of that state should be followed by this court. 

Second: That section 44 of the Kansas statute (Gen. St. 1889 c. 23) 
gives 9. remedy to creditors to pursue stoçkholders immediately upon 
the dissplutipn of a cprporation without waiting for the recovery of a 
judgment against the corporation. 

Third : That the stattite of limitations starts to run at the date of 
dissolution. ' " 

Fourth :'_; That the relîiedy under section 32 of the same Kansas 
statute, which is the remedy invokedin the case at bar, cannot operate 
to extend the period of lit^itation, the right of action being complète 
the moment the côrporàtititlis dissolved. 

Fifth: Thât under paragraph 1200 of the General Statutes of 
Kansas the' corporation shàll be deemed dissolved if it has suspended 
business fpr ipore thain bne year, a formai judgment of dissolution being 
unnecessaryj. 

Sixth: That the Westerfa Farm -Mortgage Trust Company was dis- 
solved a yéâf from the date of the appointment of a receiver of its 
property anid that ,the statute of limitations began to run March 6, 

1893. :- 

Applying this law to the facts at bar, it seems plain that were the 
original stûCkholder alive Harch 2,, 1896, the cause of action against 
hinl would be Outlaiwëd. Richard E. Hungerford died January 5, 
1896, before the statute had run, and it is argued for the plaintifiE that 
section 403 of the Ne* York Code is, therefore, applicable. This sec- 
tion provides that "the term of eighteen months after the death, within 
this stkte, of a person a,^âinst whom a cause of action exists * * * 
is not a part of the tin;e limited for.thç commencement of an action 
against his executor or administrator." 

Assuming that this section adds eighteen months to the three years 
statute, making four and a half years in ail, the cause of action would 
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outlaw September 7, 1897. As this action was commenced Septem- 
ber 29, 1898, it is manifest that it was begun too late under the lawas 
enunciated in the Seattle and Pratt Case. The court is unable to dis- 
tinguish this case from the case at bar, the facts, in légal effect, being 
identical. 

It is unnecessary to consider the other défenses. The complaint is 
dismissed, with costs. 



CAEBERRY et aL v. UNITED STATBS. 

(Circuit Court, S. D. New Yorlj. May 31, 1902.) 

No. 3,109. 

1. CtTSTOMS DUTIES— G0OD8 SUBJBCT TO DUTT— SbCOND-HaND BOTTLBS— FbKK 

List — Jdnk. 

Second-hand bottles, capable of being used as bottles, are not junk, 
wlthin Tarife Act July 24, 1897, par. 588, allowing junlj to be imported 
free of duty, but are assessable as bottles, under paragraph 99. 

Appeal by J. B. Carberry & Co. from a décision of the board of 
United States gênerai appraisers, which affîrmed the décision of the 
coUector of customs at the port of New York. 

The foUowing is the opinion of the board of gênerai appraisers : 

Tlie protestants imported a number of bottles, whieh appear to bave been 
once used, and which they clalm are entitled to free entry as old junli, under 
the provisions of paragraph 588 of the act of 1897. The local appraiser re- 
turned them as "colored glass bottles under one pint," and duty was as- 
sessed thereon at the rate of 1% cents per pound, under the provisions of 
paragraph 99 of said act. The protestants hereln also elaim said merchandise 
to be entitled to free entry under paragraph 483, or to a lower rate than was 
assessed under the provisions of paragraph 99 aforesaid; but upon notice 
given to submit évidence in support thereof, said importers, through their 
counsel, chose to waive ail claims except that the merchandise is entitled to 
free entry as junk. In submitting this case, counsel for the importers claim 
that trade or commercial understanding of the merchandise is unnecessary, 
in View of the lexicographical définition of the word "junk," and submit an 
extract from the Oentury Dictionary in support of that contention. The ex- 
tract is as follows: "Worn-out and dlscarded material in gênerai that may 
be turned to some use; especially, old rope, chain, iron, copper, parts of 
macliinery and bottles, gathcred or bought up by tradesmen, called junk 
dealers; hence, rubbish of any kind; odds and ends." 

John Carberry, one of the importers, testifled that the word "junk" in- 
cluded old sails, old bags, woolen or cotton rags, serap iron, old bottles, 
scrap métal, and ail waste left over in factories. In this list of articles 
claimed to be junk is included many things specially provided for in the 
tariff, and, although it may be that they are looked upon by junkmen as 
junk, yet they cannot be claimed to be provided for under the paragraph for 
junk, for the reason that their désignation elsewhere by name is more spécifie. 
If the importers' contention were well founded, many or nearly ail old ar- 
ticles of merchandise, including parts of old machinery, old jute bagging 
or jute waste fit for other than paper stock, woolen rags, and second-hand 
bottles, would escape the duty speeifically provided therefor by congress. 
The tarifl; does not discriminate between old and new bottles, and unless 
damaged to such an estent as to be unsuitable for use as bottles, they are 
stlU bottles, and are never considered or used as anything other than bottles. 
They certainly do not agrée with the description set out in the définition 
furnished and dted above. They are not worn out or dlscarded material or 
rubbish, or odds and ends, but they are merchandise, purchased and usable 
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aft ,hott|«8, çjafl are not worn-out rubbish. It Is indeed open to very grave 
"dttnb't «â ro isî'liether the bottles tïpould be junk even if broken up, In vlew 
ot thé fàèt fhàt the act of 1894 contàined a provision in tlie free liât (para- 
graph 4Ô5) ;£or broken glass, whicb provision is omitted from tlie aet of 
1897. Thisi was undoubtedly in cônforinity with tlie policy of carefully pro- 
tecting tlie glass manufacturing industry at ail points, and is in Une virith 
the protectlve dnty in paragraph 99 of the présent act on bottles, "fllled or 
unfllledi; ''*'•■♦ and whether their contents be dutiable or free." This 
provision treats bottles separately from other coverings, and was manlfestly 
intended to protect the domesUc bottle industry from the compétition of 
bottles imported fllled, then emptled, and sold for reflUing. The bottles 
in this case were in fact sold to a brewer, who used them in exactly the 
same manner as hè did new bottles. The point that they were dirty and 
required cleaning is unimportant, for, as a matter of fact, ail bottles, whether 
new or old, must, of necessity, undergo cleaning before fllling with any ar- 
ticle intended for human consumption. 

The courts hâve held that old Second-hand pièces of rail are not included 
in the term of "wrought scrap iron," but were assessable as rails because 
possible to use as such (Dwight v. Merritt, 140 U. S. 213, 11 Sup. Ot. 768, 
35 L. Ed. 450); and thisboard, in the matter of old obsolète cannon, whieh 
were ;Clalmèd to be free as composition métal, followed this ruling and G. 
A. 4658, and held that they were manufactured articles, and not métal, as 
so understood. 

If, however, we assume that the articles before us are junk, they are a 
specles of junk taken out of the provisions for such articles by the spécifie 
provision for bottles, for they are still bottles, and must foUow that classiflca- 
tion. This case is clearly distinguishable from Cadwalader v. Paper Oo., 149 
U. S. 350, 13 Sup. Ot. 875, 37 D. Ed. 764, eited by protestant's counsel in his 
brlef. There the articles passed upon were old and worn-out rubber shoes, 
uMt tobe worn, and flt only to be rèinanufactured. Those articles were 
no longer, shoes, but were in fact worn-out rubbish. whereas the merehandise 
before, nsis bottles, whlch althpugh . once used are still bottles, and wlU 
continue to be bottles until destroyed, and just as rails or cannon still re- 
main rails or cannon until destroyed and unflt for use as such articles. 

'^e hold that old bottles capable of being used as bottles are not junk, 
and grei properly assessable as bottles, and that the articles in question were 
çorrëctly assessed for duty under paragraph 99 of the act of July 24, 1897. 

The protest is overruled, and the décision of the collector affirmed. 

Albert Comstock, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

XACOMBE, Circuit Judge. The décision is affirmed on the opin- 
ion of the board of gênerai appraisers. 



LEATHER MFRS.' NAT. BANK v. TEBAT, Collector ot Internai Revenue. 

(Circuit Court, S. D. New York. June 13, 1902.) 

1, Internal Revenue— Wak Revenue Aot— Capital Investbd in Banking— 
Nationai. Banks— Mbaning op "Surplus" in Asbessment op Capital. 

War Revenue Act 1888 (30 Stat 448) § 2, provides that bankers, and per- 
sons and flrms engagea in varions other simllàr occupations, employing 
a capital not exceedihg $25,000, shall pay a certain tax, and a certain 
additional amount for eyery ?l,06o of capital above ?25,000, and that 
in estima ting capli^li surplus shall be included. Beù that, inasmuch 
as the act does not! itèfer exclusively to national banks, the word "sur- 
plus" as used in the aet will not be restricted, in assessing a national 
bank, to the meaning given it in previous national bank législation, as 
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coverlng only so much of the surplus profits as the board of directors 
hâve set apart for a réserve capital, but Includes the entire Buit)lu8 of 
assets over liabilities. 

On Demurrer to Complaint. 

This Is an action to recover the sum of $154, pald by plaintiff under pro- 
test as a tax claimed by défendant to be due on $77,796.14 under the war 
revenue act of 1898. This sum is called "Profit and Ix>ss" on plaintlfE's 
books, and "Undivided Profits" on the brief of plaintiff's counsel. It is al- 
leged in the complaint that the boolis show the bank's finaneial condition on 
June 30, 1901, to be as f611ovrs: Its entire assets were $11,142,387.50; Its 
entire liabilities, other than liability to stockholders, were $10,064,512.61. 
The capital stock was $600,000. The amount set aside by vote of the board 
of directors as surplus was $400,000. Thèse two amounts, with the $77,796.14, 
make up a total surplus of assets over liabilities of $1,077,796.14. Défendant 
has demurred to the complaint, on the ground that it does not State facts 
suflicient to constitute a cause o-f action. 

James M. Gifford, for plaintiff. 

C. Duane Baker, Asst. U. S. Atty., for défendant. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
war revenue law of 1898 (30 Stat. 448) § 2, provides that : 

"Bankers using or employing a capital not exceeding the sum of twenty- 
flve thousand dollars shall pay fifty dollars; when using or employing a 
capital exceeding twenty-iive thousand dollars, for every additional thousand 
dollars in exeess of twenty-five thousand dollars, two dollars, and in esti- 
mating capital surplus shaU be included. The amount of such annual tax 
shall in ail cases be computed on the basis of the capital and surplus for the 
preceding fiscal year. Every person, firm, or company, and every incorporated 
or other bank, having a place of business where crédits are opened by the 
deposit or collection of money or currency, subject to be paid or remitted 
upon draft, check or order, or where money is advanced or loaned on stocks, 
bonds, bullion, bills of exchange, or promissory notes, or where stocks, bonds, 
bullion, bills of exchange or promissory notes are received for discount or 
sale, shall be a banker under this act." 

The only question presented is w^hether the word "surplus," as used 
in the phrase "in estimating capital surplus shall be included," is to be 
construed as having some restricted meaning, or in its natural and or- 
dinary sensé, as including the entire overplus of assets over liabilities. 
In prior législation regulating the création and opération of national 
banks, the word "surplus" has been used as covering so much of the 
surplus profits as hâve by action of the board of directors been set 
apart as a sort of reserved or additional capital. If this section of the 
war revenue law dealt only with national banks, there would be much 
force in the argument that congress must be assumed to hâve used 
the word "surplus" with the same meaning as in the earlier acts spe- 
cially relating to such banks. But when this section was passed, im- 
posing a tax upon capital employed in banking, including surplus, the 
attention of congress was not confined to national banks, as may be 
seen from the careful enumeration of individuals affected by its pro- 
visions. It can hardly be assumed that congress used the word in 
this section intending that it should mean one thing when applied to 
a national bank and another thing when applied to a banking firm. 
Nor does it seem reasonable to hold that congress intended to require 
every one engaged in the banking business, except national banks, to 



IW 116 FEDERAL REPORTER. 

pay tax on the entire excéss of assets over liabilities, while those cor- 
pûirâtïcjns were required tô" pay only on part of such excès s. And it 
would seem absurd to hold, though it seems to be à natural coroUary 
from the propositions advanced by plaintiff, that a board of directors 
cotild set aside large sums each year from tlie profits, accumulating an 
additional fund equal perhaps to the capital, and used in the same way, 
a^îd escape the tax upon itby the simple device of caUing it "undivided 
profits," ,It would seem, rather, that congress used the word "sur- 
plus" in its ordinary sensé, as indicating the amount left over aftét set- 
titig aside sufïicient of the assets of a banker to meet his liabilities. 
The demurrer is sustained. 



In re BLANKBNfeTEYN. 

(Circuit Court, E!. D. New York. May 31, 1902.) 

No. 2,964. 

1. CUSTOMS DUTIKS— BlEACHBD COTTON ClOTH. 

Bleached cotton cloth, contalning under 50 threads to the square 
iiiCh, countlng both warp and fllling, though costing over 9 cents per 
square yard, la assessaible at 1% cents par square yard, under paragraph 
252 ôf the tarifle act of 1894, wWeh enumerates "cotton cloth * • * 
not exceeding flfty threads to the square inch, countlng the warp and 
ûlling, • ♦ • bleached, one and'one fourth cents per square yard," 
and not at 25 per cent, ad valorem, undar paragraph 253, whlch provides 
for the assessment of bleached cotton cloth "exceeding flfty, and not 
e^Eceeding one hundred, threads to the square Inch, countlng the warp and 
fiUlng," "provlded, that! In ail cotton cloth, not exceeding one hundred 
threads to the square Ineh, countlng the warp and flUlng, * » * 
bleached, valued at over nlne cents per square yard, » • • there 
shall be levled, coUected, and pald a duty of tvrenty-flve per cent, ad 
valorem"; the provlso applylng only to paragraph 253. 

Appeal by the United States from a décision of the board of Unit- 
ed States gênerai appraîsers, whicb reversed the décision of the col- 
lecter of customs at the port of New York. 

The foUowing is the opinion of the board of gênerai appraisers : 

The merchandlse covered by the protest consista of cotton cloth of the fol- 
lowlng description: (1) It Is bleached. (2) It ^ontalns under 50 threads to 
the square Inch, countlng both warp and fllling. (3) It cost over 9 cents per 
square yard. The goods Ivere assessed for duty at 25 per cent, ad valorem, 
under part^graph 253 of the tariff act of August, 1894, and are clalmed to be 
dutlable at V/i cents per square yard, under paragraph 252 of sald act. Para- 
graph 253, under whlch the assessment was made, provides, among other 
Ijinds of cotton cloth, for bleached cotton cloth, of varions speelfled weights, 
"exceeding flfty, and not exceeding one hundred, threads to the square inch, 
counting the warp and filUngi" Then foUows a proviso, which reads in part 
as follows: "Provlded, that in ail cotton cloth, not exceeding one hundred 
threads to the square inch, counting the warp and fllling, * * * bleached, 
valued at over nlne cents pér square yafd, twenty-five per cent, ad valorem; 
and dyed, colored, stained, etc., • • • valued at over twelve cents per 
yard, there shall be leVied, collected, ' aud paid a duty of thirty per cent, ad 
valorem." The language of this paragraph Is awkward in its grammatical ar- 
rangement, but must be construed to imply that the phrase, "there shall be lev- 
led, coliécted, and pald," etc., has référence as well to the words "twenty-flv(i 
per Cent, ad valorem" preceding, as to the words "thirty per cent, ad valorem" 
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followfng It The colleetor obvlously so construed It In maklng the assessment 
ot the dutles In question. The claim made in the protest Is that the goods in 
question are more speciflcally provided for in paragraph 252, wblch enumerates 
"cotton cloth, • * • not exceeding flfty threads to the square Inch, counting 
the warp and fllling, • • • bleached, one and one-fourth cents per square 
yard." The contention is that the proviso to said paragraph 253 applies only 
to the goods described in that particular paragraph, and not to those mentionisd 
In the preceding one, 1. e., to bleached cotton "exceeding flfty, and not exceed- 
ing one hundred, threads to the square inch," and not to cotton cloth under, or 
not exceeding, 50 threads to the square Inch. The rule as to a proviso Is that 
it is generally "to be construed with référence to the Immediately preceding 
parts of the clause to whlch It is attached, and limits only the passage to which 
It is appended, and not the whole section or act, or at least only the section 
with which it Is incorporated." Endl. Interp. St. ? 186; Lehigh Co. v. Meyer, 
102 Pa. 479. The case of Marine v. Packham, 3 C. O. A. 210, 52 Fed. 579, 
which was decided by a divided court, cannot be construed to be in conflict 
with this well-settled rule of statutory construction. In re Salomon (0. O.) 55 
Fed. 285. We accordingly hold that the proviso in question does not apply to 
said paragraph 252, but only to paragraph 253, to which it is attached. The 
protest is sustained, and the collector's décision reversed, with InstructionB to 
reliquidate the entry accordingly. 

Charles D. Baker, Asst. U. S. Atty. 
W. Wickham Smith, for importers. 

LACOMBE, Circuit Judge (orally). I entirely concur in the opin- 
ion of the board of gênerai appraisers. Décision affirmed. 



KBPPELMANN v, UNITED STATES, 

(Circuit Court S. D. New ïork. May 31. 1902.) 

No. 3,158. 

t CusTOMs Ddties— ScHBDTTLB A— Lakes— Alizarinb Coloks— -Freb List. 

A lake pigment, composed of 42.20 per cent, alizarine and 56.80 alum- 
inum oxide (hydrated), which Is classed by the government chemist as 
an "alizarine color," comes wlthin Tariiï Act ISk, par. 368, providing 
for the free entry of alizarine colors, and Is not subject to duty under 
section 48, providing for a duty on ail palnts, lakes, etc., not speclally 
provided for in the act 

Appeal by A. Keppelmann from a décision of the board of United 
States gênerai appraisers, which affirmed the décision of the collecter 
of customs at the port of New York. 

The foUowing is the opinion of the board in the case appealed : 

We find as matter of fact: That the article in question, which is described 
in the invoices, Nos. 14,345 and 18,374, respectively, as "one cask alizarine 
lake 192," and as "one cask alizarine color," and which were returned by the 
appraiser aa ''lake, 25 per cent.," is of the class of pigments which hâve been 
long known in commerce as "lakes," and, as appears from the chemist's re- 
port, is composed of alizarine, 42.20 per cent, aluminum oxide (hydrated), 56.80 
per cent., — 100 per cent., and Is used extensively in palntlng, printing, and im- 
parting color to inks, varnishes, and other articles. It was assessed for duty 
at 25 per cent, ad valorem, under the provision for "lakes" in paragraph 48, 
Act Aug. 28, 1894, and is claimed to be exempt from duty as an alizarine color, 
under paragraph 368 of said act. Although the term "colors" is quite eom- 
monly applied to dyes, paints, and the varions pigments, includlng lakes, and 
slso to some printing Inks, and to coloring matters generally, It Is neverthe- 
iesa true that dyes, palnts, lakes (the pigments proper), and printing inks art 
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tB<^ WlTiiPiore or less dlfferently constituted the one from the other, bwt hâve 
,iSlfp^t,p!se? and methoâs of application In the arts, and hâve distinct desig- 
flana^;,In commerce and , In common speech, and hâve hîtd from time im- 
m^prïâî. îhey hâve also been diftlnctly dlffèrentiated In oiir récent tarlffl 
Sets, X^usthe act of 1890 (paragiîâph 61) specifically provided for "paints 
and colèr8.1akes, crayons,!' çto, . pkewJae ïhe tariff act ofl8&i provided (para- 
graphes) ïor "ail othei;pàints, colors, and pigments, • * ♦ including ail 
çQÎors In tubes, lakes, crayons, smalts and frostings," and the présent tarife act 
(paragràph;58) also provides for "ail paints, colors, pigments, lakes, crayons, 
spialts ^d frostings." Thèse acts likewise make separate dutiat)le provision 
for "ail (?oal tar colors or dyes," or for "coal tar dyes or colors," as well as for 
inks Qf ail kinds and< Ink powders. Allzarlne is known pre-emlnently as a 
dy;^ te ïise in colors proper, or pigments, lakes, and inks, being comparatively 
inéigiitflçant, yet It is used more or less iniall thèse products, and is not at ail 
llialted to lakes, in which use It bas, within récent years, super seded madder; 
and although madder and Its extracts were exempt from duty under our tariff 
acts, nelther lakes nor the other products mentioned were held to be en- 
titled ip admission free of duty on that account. As appears from G. A. 4497, 
the Standard Dictionary deflnes "lakes" as "A pigment made by combining, as 
by précipitation, some animal (as cochlneal) or vegetable (as madder) coloring 
matteir 'with à metallic oxid, usually that of aluminum or tin." Hurst, in bis 
work entitled "Painters' Colors, 011s, and Varnishes," édition of 1896, a recog- 
nized authority, says (at page 259): "Lakes fonU a class of pigments of con- 
sidérable use in painting. They were anjong the pigments used by the early 
Italian painters, from vyhom their uèe has descended to the présent time. 
* • • , Lakes may be deflned to be compounds of an organic coloring prin- 
clple ■N^Ith a metallic body. The oiganlc coloring principle may be obtained, 
as it was in. the early tlmes, and untll veïy récent years, from natural col- 
oring matters, such as lac, cochineal, Persian berries, fustic, Brazll wood, sapan 
wood, etc., or it may be derived from the coal tar colors, a source whleh has 
only lately come into promlnence for lake maklng, but which promises in the 
future to supplant the natural coloring matters for thls purpose, as they very 
nearly hâve doue for dyeing textile fabrics." While, as is thus seen, the col- 
oring prineiplô m lakes ig by no means limited to alizarine, ànd includes not 
only varions vegetable and animal, coloring substances, but also différent arti- 
flcial coloring matters, other than àl}zariné, derived from coal tar and other- 
wlse, It Is also true that other pigments, colors, paints, and inks owe their 
C<>loring- quallty to, or are tinted wlth, eosin and varions other aniline and 
lOtther coal ;tar coloring products. The présence of hydrated aluminum oxide as 
the preponderating constituent in the article hère In question deprlves It of 
the character allke of "coal tàr: colors or dyes" and of "alizarine colors or 
dyes," and- would remove It both from the dutiable and free list provisions 
for such articles in the act of 1894, and remit it to paragraph 48 of that act, 
even tbougl^ they were not therelu specifically provided for, as they aie, as 
"lakes''; ànd this provision Imqueslionâbly applies to ail lakes, whether their 
coloring principle consists of àrUflcial or coal tar alizarine, cochineal, Persian 
berries, fustic, Brazil wood, or other substances, whether animal, vegetable, 
minerai, or otherwise. This vlew accords with the récent décision of the Unit- 
ed States circuit court of appeais for the Second circuit in the cases of Far- 
benfabrlken of Elberfeld & Cto. v. U. S., 42 0. C. A. 525, 102 Fed. 603, wherein 
It was held, In efCect, that the term alizarine or artificial alizarine, as used in 
the tariff acta of 1894 and 189T, has acqulred a deflnite, flxed meaning, by 
which it Is limited to such dye stufls as are derived from anthracine. 
The protests are overruled, and the assessment of duty affirmed in each case. 

Albert C,orfistock, for importers. 
Charles I). Baker, Asst. U. S. Atty. 

LACOiWÊBE, Circuit Judge (brally). This article is concededly a 
l^ke, and H seems eg^oally plairi upon the proofs that it is also an 
alizarine color. Thcgovemment chemist testified that it is a char- 
acteristic alizarine color, and that a group or list of alizarine colors 
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would be incomplète if alizarine lakes were omitted from tHem. It 
would therefore seem to be more appropriately included in the 
enumeration of paragraph 368, which is net qualified with the words 
"not specially provided for in this act," as is the paragraph 48, which 
enumerates generally paints, colors, pigments, lakes, etc. 
The décision of the board is reversed. 



DOWNING et al. v. UNITED STATES. 

(Circuit Court, S. D. New ïork, May 31, 1902.) 

No. 3,074. 

1. CusTOMS Ddties— Importations from Cuba. 

Importations from Cuba are not free of duty. 

2. Samk— Old Cannon. 

Old cannon, composed of copper 91.09 per cent, and tin 7.05 per 
cent, (the character of the remaining 1.86 per cent, not belng deter- 
mined), though praetically worthless for use agalnst modem implements 
of war, are nevertheless dutiable as manufactures of métal, within par- 
agraph 193 of Act July 24, 1897, and are not free of duty as brass or 
Dutch métal, within paragraph 505, or as "old copper fit only for man- 
ufacture," or "clipping from new copper," or as "composition métal 
of which copper is a component material of chief value," within para- 
graph 633. 

Appeal by R. F. Downing & Co. from a décision of the board of 
United States gênerai appraisers, which affirmed the décision of the 
collector of customs at the port of New York. 

The following is the opinion of the board of gênerai appraisers : 

The protests are agalnst the assessment of duty on certain old cannon Im- 
ported from Cuba. They were returned by the appraiser as "old brass can- 
non," and duty was assessed thereon at the rate of 45 per cent, ad valorem, 
under the provisions of paragraph 193 of section 1 of the act of July 24, 189Î, 
which reads In part as follows: 

"Articles or wares not specially provided for, composed wholly or In part 
of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, platinum, aluml- 
num. or other métal, and whether partly or wholly manufactured." 

They are claimed by the importers to be free of duty under paragraph 53S 
or paragraph 505 of section 2 of said act. It is also claimed that the articles 
are free of duty because coming from the island of Cuba. This last point 
was passed upon adversely to the claim of the importers in G. A, 4515 and 
4594, and following tbose décisions we deem it unnecessary to consider It hère. 
The two paragraphs invoked by the importera read as follows: 

"533. Old copper, fit only for manufacture, clipping from new copper, and 
ail composition métal of which copper Is a component material of chief value, 
not specially provided for In this act." 

".505. Brass, old brass, clippings from brass or Dutch métal, ail the fore- 
going, fit only for remanufacture." 

It appears from the testimony that the articles are composed of copper 
91.09 per cent, and tin 7.05 per cent, the character of the remaining 1.86 
per cent, not being determined. It is clear from this that they are not com- 
posed of brass or dutch métal, and are not Included within the provisions of 
paragraph 505, nor are they composed of copper, so as to fall within the 
provisions of paragraph 533 for "old copper fit only for manufacture," or "clip- 
ping from new copper." In passing upon this case, therefore, the inquiry 
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need tie,j|llFeçted only as to whether the articles in question are "mann- 
f açtorèè of ttïeta.1," and hence dutlable as assessed, or whether they are "com- 
poéition içM&l ô'f which copper is a component materlal of chlef value," and 
so free of duty, as claimed by the importers. It is not disputed that tbe 
articles -are;' eannon, and the testimony shows conclusively that they are so 
known, bût it is contended on the part of the importers that, being unflt for 
use as eannon, they hâve lost thelr character as such, and are, therefore, to 
be classifled as métal, and not as manufactures thereof. Whlle it may be 
true that the eannon would not be used as ordnance at the présent day, being 
obsolète and worthless as against modem implements of war, they are never- 
theless eannon, and as such were and are manufactures of the métal of whieh 
they are composed. The façt that they are not made in the most approved 
style, or that possibly no one would use them as eannon at the présent time, 
cannot take away from them the distinctive name, character, and use they 
acquired when they became manufactures, and remove them from the eate- 
gory of manufactured articles. This vlew i^ in conformlty vi^ith the opinion 
expressed by Mr. Justice Lamar in the case of Dwlght v. Merritt, 140 U. S. 
213, 11 Sup. et 768, 35 L. Ed. 450, where the suprême court passed upon 
certain completed railroad rails imported for the purpose of breaking up and 
remanufacture. They were not sultable for use in this country in the con- 
dition as imported, being of too high a pattern to be safe, too short, and too 
expensive, and they were eight years old and rusty. The court held that the 
articles were not included within the term "wrought scrap iron" as that term 
was deflned in the tarife act, but were dutlable as "iron bars for railroads 
or incline^ planes." Thé court sâid: "Moreover, looking.at the clause of the 
statute under whieh the duty was assessed, and taking into considération the 
actual condition of the rails when imported, we think the importer's invoiee 
improperly déscrlbed the rails as 'pièces iron rails, rusty'; and it would seem 
that the classification made by the collecter was right. They were completed 
rails, and had never been in actual use, although they were several years 
old, and somewhat rusty. Their condition was that of 'iron bars for rail- 
roads or inclined planes.' True, they mày hâve not been made af ter the 
most approved style of the article in use on American railroads, but that 
does not alter their condition at that time; whieh is the test as to thelr dutl- 
able classification. As was said by Mr. Justice Blatchford, speaking for the 
court, in Worthington v. Eobbins (decided at the présent term) 139 U. S. 337, 
11 Sup. C?t. 581r35 L. Ed. 181: 'In order to produce uUiformlty in the im- 
position of duties, the dutlable classification of articles must be ascertained 
by an examinatlon of the imported article itself, in the condition in whieh it 
is imported.' In this case the rails were deseribed in the invoiee as 'pièces 
iron rails, rusty,' by the appraiser as 'Iron rallway bars,' and in the original 
entry and on the -R-ithârawal as 'pièces old iron rails.' From thèse descrip- 
tions, whieh were somewhat variant, and from the completed condition of the 
rails as rallroacl rails, there iwas certalnly nothing in the promises to show 
that they might not hâve been put ipto actual use in. this country without 
undergoing the process of manufacturé.'" ;It further appears in this case that 
a number of the cannons hâve be^n sold for purposes other than remanu- 
facture, so that as to thèse it, certalnly cannot be said that they are fit to be 
used only for purposes of reiiianufactùre. It does not appear for what pur- 
pose the cannons sold hère were purchased, and (to quote again from the 
opinion in the case above cited) "from the completed condition ♦ * » there 
is certalnly nothing in the prenilses to show that they might not hâve been 
put into actual use in this country wltHout undergoing the process of manu- 
facture." The testimony does not make it clear that the articles are com- 
posed of "composition métal, of whieh copper is a component materlal of 
chief value." We hold, however, that they are dutlable as manufactured ar- 
ticles or wares composed of métal, and not as métal, and they would, there- 
fore, fall within, the provisions of paragraph 193, Irrespective of what thelr 
component métal pr metals might be. 
The protest is overruled in each case. 

Walter H. Bunn, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 
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LACOMBE, Circuit Judge (orally). Thèse old cannon_ undoubt- 
edly were manufactures of métal, and I conçut in the opinion of the 
board of gênerai appraisers that the mère circumstance that they 
hâve become obsolète, their structure remaining unchanged, will not 
take them out of the category of manufactured articles. 

Décision affirmed. 



ROSSBACH et al. v. UNITED STATES. 

(Carcult Court, S. D. New York. May 31, 1902.) 

No. 3,005. 

1. COSTOMS DUTIES— HiDBS OF CaTTLE. 

Hldes of the Bast Indian buffalo (a domesticated animal) are as< 
sessable as bides of eattle at 15 per cent., under paragraph 437 of the 
act of July, 1897, and are not entitled to free admission under para- 
graph 664. 

Appeal by J. H. Rossbach & Bros, from a décision of the board 
of United States gênerai appraisers, which afïirmed the décision of 
the collector of customs at the port of New York. 

The following is the opinion of the board of gênerai appraisers : 

The goods are the hides of the Bast Indian buffalo, a domesticated animal 
of the bovine species, not to be confounded with the bison of North America. 
They were assessed for duty as hides of eattle at 15 per cent, under para- 
graph 437 of the act of July, 18&7, and are claimed to be entitled to free 
admission under paragraph 664. Lexlcographers define eattle as '"domesti- 
cated bovine animais" and the buffalo as a "bovine ruminant." We flnd that 
the hides in question are eattle hides, and afUrm the assessment of duty. 

W. Wickham Stftith, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. The décision of the board of gên- 
erai appraisers is afïirmed. 



THE EMMA 0. KNOWLBS. 

(District Court, B. D. Pennsylvania. June 25, 1902.) 

No. 31. 

1. Salvage— Salving op Capsizbd Dehelict. 

Two tugs awarded compensation for services renderèd In salving a 
capsized schooner, which was a derellct, and her cargo. 

In Admiralty. Suit in rem to recover for salvage services. 

Francis C. Adler and John F. Lewis, for libelant. 
Curtis Tilton, for respondent. 

J. B. McPHERSON, District Judge. This case needs rather to 
be decided than to be discussed. I shall content myself, therefore, 
with stating the conclusions at which I hâve arrived after considering 
the testimony and the earnest arguments of counsel. 

I. The case is one of salvage. The schooner was a capsized 
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derèliSct, aHd tôfh tugS rèiSàered salvage services în brînging her to 
thé Ipofl: ôf PhilàdelphiâV : - '• 

a. Thë' iletessary sërvicêé'^ïff the Sea King were comparatively un- 
important; âild ail that she did, frofli beginning to end, would be 
amply compensated by a pâytiient of lO per cent, of the amount here- 
inafter awarded to both tugs. 

3. The schooner went aground on McCrea's Shoal through the 
négligence of the tugs, but it does not clearly appear how much 
injury was sustained therfeby. It is reasonable to suppose, however, 
that she suffèredsome, damage, and this matter, should be taken into 
considération in determining the amount to be awarded. 

4. The possible liability incurred by the Munn in conséquence of 
breaking two contracts of towage in order to lay hold of the derelict 
should hâve no weight. Thèse are separate controversies, and should 
not now be taken into account , 

The libelant is managing owner of both tugs, and has ofïered to 
apportion whateyer sum may be awarded. A decree may therefore 
be eiitered, diirècting that the libelant récover costs out ôf the pro- 
ceeds of the schooner and her cargo, and recover also, out of such 
proceeds, the further sum of $1,500 in payment of the services of both 
tugs. i 



BROOKLYN BASEBALIi CLUB T. McGUIKB. 

(Carcult Court, E, D. Pennsylvanla. Jnne 25, 1902.) 

No. 42. 

1 Specifio Pebfoemance— C0NTRAOT8 Enfoscbablb— Effeot op Optioh to 
Tbrmiiîatb. 

A contract which the plalntlfl! bas the option to tenninate at any 
tlme on giving 10 days' notice wlU not be speciflcally enforced In equlty 
agalnBt the other party. ' 
8. Pbïïliminart iNjDKCTidiî— Bufficibnot of Proofs. 

A prellmlnary injunctlon should not be awarded In any case where 
the proofs leave the court In serions doubt respecting the plalntlfTs 
asserted rlght. 

In Equity. On motion for preliminary injunction. 

John I. Rogers, for corriplainant. 

Wm. Y. C. Anderson and Wm. Jay Turner, for respondenf, 

. DALLAS, Circuit Judgç. i. The contract upon which this suit is 
founded provides that the party of the first part (the plaintifif) may 
end and détermine ail its liabilities and obligations thereunder upon 
giving the party of the second part (the défendant) ten days' notice 
of its option and intention so to do; and in Marble Co. v. Ripley, 
10 Wall. 339, 19 L. Ed. 955, it was distinctly held that a contract 
which the plaintifif may abandon at any time on giving one year's 
notice is not enforceable in equity. I am awarç that with référence 
to this décision Judge Lowell, in Singer Sewing Mach. Co. v. Union 
Buttonhole &'Embroidery Co., Holmes, 253, Fed. Cas. No. 12,904, 

1[ 2. See Injunction, vol. 21, Cent. Dig. § 309. 
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said: "I cannot think that the court intended to announce any 
gênerai proposition that they would never enforce a contract which 
one party had a right to put an end to in a year;" but, with great 
respect for that learned judge, I feel constrained to accept the clearly- 
stated ruling of the suprême court, without looking beyond the plain 
terms in which it was expressed to ascertain its intended meaning. 
Moreover, Marble Co. v. Ripley has been expressly followed in the case 
of Sturgis V. Gahndo, 59 Cal. 28, 43 Am. Rep, 239, and to the like 
efïect is Rust v. Conard, 47 Micli. 449, Il N. W. 265, 41 Am. Rep. 
720. It has never been expressly overruled by the suprême court, 
and I do not think that it was impliedly repudiated in Telegraph Co. 
V. Harrison, 145 U. S. 459, 12 Sup. Ct. 900, 36 L. Ed. 776. In that 
case the point now in question was not made by counsel nor adverted 
to by the court ; and a quite possible explanation of this is that the 
plaintifï in that case was not supposed to hâve had the right to whoUy 
abandon the contract. Seepage 471, 145 U. S., and page 904, 12 Sup. 
Ct., 36 L. Ed. 776. In short, I am of opinion that the décision in 
Marble Co. v. Ripley is binding upon this court, and is determinative 
of the présent motion. 

2. A preliminary injunction should not be awarded in any case 
where the proofs leave the mind of the court in serious doubt respect- 
ing the plaintifif's asserted right, and the testimony and afïidavits sub- 
mitted for and against the présent application do not establish with 
reasonable certainty that the breach of contract of which the plaintifï 
complains could not be adequately compensated at law. The évidence 
adduced is by no means conclusive upon the question whether the serv- 
ices which the défendant contractée to render were so unique and 
peculiar that they could not be performed, and substantially as well, 
by others engaged in professional baseball playing, who might easily 
be obtained to take his place. 

The motion for a preliminary injunction is denied. 



In re McBACHRON. 
(District Court, E. D. Wlsconsln. July 14, 1902.) 

1. BaNKRUPTCT— DiSCHABGK — CONCEALMENT OF BOOKS. 

Under Bankr. Act 18Ô8, | 14b, providing for disçharge unless the bank- 
rupt, wJth fraudulent Intent to conceal his true flnancial condition and 
In contemplation of bankruptcy, destroyed, concealed, or falled to keep 
bocks of accoTint from "Whlch his true condition might be ascertalned, a 
discharge should be denied, the bankrupt, though keeping bocks showing 
ail shipments, havlng falled to prcduce them till investigation showed 
their existence, and then havlng produced only one original book, and 
net that containing shipments to his son, who started a business two 
months befcre the pétition, but a copy containing only part of the ship- 
ments to him, and havlng, on discovery of this, stated that the oniitted 
shipments were made with agreement that the son should offset the 
proceeds therefrom against clalmed shortages in other shipments, and 
that the omission In the copy was to save Inqulry and explanation. 

In Bankruptcy. On objections to discharge. 

Greene, Fairchild, North & Parker, for objecting creditors. 
Wigman, Martin & Martin, for bankrupt. 
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SEAMAN, District Jùdge. The bankruptcy act is libéral in its 
provisicMîë for a discharge of the bankrupt fl-om his debts, and that 
spirit «litïSt he observed aind carried out in the considération of ob- 
jections tliereto. If it pîàinly appears, hoWever, that the appHcant 
has intentiônàlly and substantially violated the act in either of the 
partictilars stated in section 14b, the duty of the court is equaliy clear 
to deny the benefits of a discharge, and I am constrained to the 
opinion that tHe testimony establishes such violations in the présent 
case. The pétition for voluntary bankruptcy was filed June 14, 1891, 
and the pétitioner was a wholesale lumber dealer at Green Bay, who 
had carried on business for about three years. His assets were less 
than one-third the indebtedness, mainly contracted during the pre- 
ceding yéai^, ànd he testifies that this insolvency was produced more 
than a yèar previous, through contracts with Chicago purchasers 
of lumbér. About two months prior to the filing of his pétition the 
bankrupt's son, a young man living with him, serving as his book- 
keeper, and having no substantial capital, opened a retail lumber 
business at Depere in his own name, and cars of lumber purchased 
by the bankrupt were reshipped and sold to the son, and presumably 
accounted for; but a lot of so-called "planing mill culls," for which 
there was ilo wholesale market price, were consigned by the bank- 
rupt to the son for sale on acCotmt of the former. Shipping books 
were kept by the bankrupt showing ail shipments of lumber from the 
yards by rail, including those to the son, and such books were neither 
tUrned over nor produced by him until their existence appeared on 
the investigation of his afïàirs; and thereupon, while one original 
bpok was produced, that which contained the shipments to the son 
was not produced, but a similar blank book was fiUed out and sub- 
stituted for it. When the fact appeared that it was not the original, 
the bankrupt testified, in substance, that he made the copy from the 
original, and included ail the entries thèrein, except the shipments of 
"planing mill culls" to the son; that he had agreed with his son, 
after making such consignments, that he would oflfset any proceeds 
against shortages claimed by the son but of other lumber shipments; 
and that the qriginal entries were omitted in the copy to save in- 
quiry and explanation. The trans?ictions with the son were ail open 
to suspicion,, and called for full disclosure. The concealment of the 
book relates to ail of them, but the imposition of a copy omitting the 
shipments of culls, and the ihtentional failure to disclose that trans- 
action, were flagrant violations pf the act, for which a discharge of 
j:he bankrupt must be denied. The objections founded thereon are 
sustained, and other objections whîch are urged, and in some meas- 
uré supported by the proofs, do not require considération. 

The application for a dischargçi therefore, is denied. 
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WOETH MFG. CO. et al. v. BINGHAM et al. 

(Circuit Court of Appeals, Fourth Circuit. June 12, 1902.) 

No. 445. 

L Corporations— Suit bt Stockholdbrs— Apfointmekt dp Reoeiters and 
Geanting dp Injdnction. 

A bill by minority stockholders of a private corporation agalnst the 
corporation, whlch allèges that it is Insolvent or In imminent danger of 
insolvency, gross mismanagement, Ineffieiency and inattention on the 
part of the managing offlcers, resulting in great loss to the stockholders, 
and that the managing offlcers had perpetrated a fraud on complainants 
and the other stockholders in the purchase of property owned by certain 
of such offlcers, and which prays for a dissolution of the corporation, 
the appointment of a receiver and for an injunction restraining the 
offlcers and agents of the corporation from interfering with his manage- 
ment of the property, but to whlch no creditor is made a party, which 
does not allège that any debts are due and unpald, or that creditors are 
pressing their demands, and which shows that the purchase of the prop- 
erty objected to was made pursuant to a vote of the stockholders, States 
no facts showing danger of irréparable Injury from delay, such as to 
warrant the court, under Rev. St. § 718, in granting an Injunction, or 
in appointing receivers, without notice to the défendant. 

2. Samb— Bill to Set Aside Purchase op Property— Eqcity Rulb 94. 

"VVhere such bill was amended by making the former owners of the 
property purchased by the corporation parties défendant and attacklng 
the validity of the purchase, It came withln the opération of equity rule 
94, as one founded upon a right existing in favor of the corporation; and 
under such rule it was not maintainable, in the absence of statements 
therein settlng forth with particularity the eflforts of the plalntlfCs to 
secure such action as they desired on the part of the managing directors 
and the shareholders, and the causes of their failure to obtain such action. 

t. Samb— Grounds pok Appointment dp Receiver. 

Insolvency alone wUl not authorize the appointment of a receiver for 
a private corporation at suit of a minority stockholder, but, to warrant 
such appointment, the insolvency must hâve been brought about by the 
fraud or gross mismanagement of the offlcers or directors of such a 
character as to create a clear necessity for the interférence of the court 
to protect the Interests of stockholders. 

«. Samb. 

A court appointed receivers for a private corporation, and granted an 
injunction at suit of a minority stockholder, without notice to the cor- 
poration, on the ground of insolvency and fraud and mismanagement 
on the part of the managing offlcers. The défendant answered, denying 
ail such allégations, and moved for a discharge of the receivers and a 
dissolution of the Injunction. A report of the receivers placed the value 
of the property of the corporation at nearly double the amount of its 
liabilities. No creditor joined in asking the appointment of the re- 
ceiver, but, on the contrary, it was shown that nearly ail the creditors 
and a large majority of the stockholders opposed the recelvership. The 
alleged fraudulent action of the offlcers, whlch consisted in the purchase 
of property owned by two of the directors, was shown to hâve been 
taken pursuant to the unanimous vote of the stockholders présent or 
voting at a meeting called to conslder the purchase. The charges of 
mismanagement were also controverted by affidavlts showing that the 
corporation had been prospérons untU the year preceding the suit, and 
that its lusses durlng that tlme were due, in part at least, to gênerai 
business conditions. Held, that under such showing it was error to con- 
tinue the recelvership or the injunction. 

t 3. See Corporations, vol. 12, Cent. Dig. § 2203. 
116 F.— 50 



^86 116 FEDERAL REPORTER. 

5. Samb— Dissolution— Bill bt Minoritt Stockholdbbs. 

A blll by mlnorlty stocfe^olders of a private corporation praylng Its 
dissolution on the ground of insolvency ànd that Its business is belng 
carriéd où at a loss, but whieh does not allège any aet which is Illégal, 
fraudulent, or ultra vires, nor show any action on the part of plaintiffs 
to Induce a change of management elther by the offlcers or stockholders, 
does not présent a case for équitable relief, nor authorlze a circuit court 
oif the TJnited States, in the absence of statute, to take the property of 
the corporation from its possession and management. 

8. ApPEAi-^RBVIKW 0» IntBBLOCDTOKY OuDBB— PowBB to DiRBCT DiSMISSAIi 

OF Bill. 

On appeal from an Interlocutory order granting or continuing an in- 
Junction the appellate court may direct the dismissal of the bill, where 
it Is found to be without equity to support it. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

Thls case comes up on appeal from the decree of the circuit court of the 
TJnited States for the Western district of North Carolina. The Worth Manu- 
facturing Company is a private corporation created by the laws of the state 
of North Carolina, engaged in the business of'cotton manufacturing. The 
corporation yras organlzed on Ist May, 1889. The capital stock was 2,000 
shares of $100 each, in ail $200,000, of whlch $160,000 was paid in and 
$40,000 were stock dlvidends. On the 14th December, 1901, Robert W. 
Bingham, with Mary B. McKee and her husband, Eeid McKee, holding be- 
tween thenl 40, Shares, fllèd thelr bill In behalf of themselves and ail other 
stoekholders agalnst the Worth Manufacturing Company. The blll, sworn 
to by Robtsrt W- Bingham only, charges that for a number of years after 
Its organlzâtlby the Worth Manufacturing Company was managed with a 
fair œeasure^t suecess, but that now it bas become insolvent, or, if not 
Insolvent, so tinproductlye arid émbarrassed as to be In Imminent danger 
of Insolvency, utterly unable to continue its business and carry out the pur- 
poses of its organiiiiàtlon, and. If allowed to continue In business, the cor- 
poration will become hopelessly and irretrlevably insolvent; that the capital 
stock pald;u|> Is $160,000; that the available assets of the corporation of ail 
klnds caiinot' be màde to reallze more than $120,000, whilst Its debts on 
30th Septëinbet, 1901, amounted to $124,647.50, and slnee that day the In- 
debtedness hàg largely Increased, ail of whlch Is now due or will become 
due withln' the next 90 days. The bill then allèges that slnce October, 
1900, the board of directors of the Worth Manufacturing Company conslsted 
of Hal M. Worth, J. S. McAllster, A. W. McAlister, C. C. McAlister, J. W. 
McAllster, a O. Glenn, C. W. Worth, and Mrs. A. H. Worth; that the four 
McAllèters are brothers, and are flrst cousins of Hal M. Worth, who la prési- 
dent; thàt the président résides in Washington, D. C, 0. C. McAlister in 
Asheboro, N. G., where he Is président of a lumber company, J. S. McAlister 
résides in Eockiagham county, N. C, C. W. Worth résides In WUmington, 
N. C, Mtsy Alice H. Worth resideè in Asheboro, N. C, A. W. McAllster and 
R. G. Gieûii! réside In Greensboro, N. <3.; and that the mlU is left to the 
management, "tJôntrol, and opération of J. W. McAlister, a young man about 
27 years of âge. The bDl also charges that the directors contracted to pur- 
chase thé Bngleworth MUls, a worthless pièce of property, owned by Hal 
M. Worth 8Înd 3. S. McAlister, the one belng the président and the other 
a director of the Worth Manufacturing Company; that they submitted the 
purchase to a ealled meeting of stoekholders, and that the purchase was 
ratifled by a tote of thosè présent and of proxles of those absent A large, 
and perhaps a controlllng, vote «n Bttld ratlflcation conslsted of the votes 
cast by thèse same directors on ttiéh? ovra stock and on proxles held by them; 
that slnce sàid purchase the sàld Eagleworth Mills hâve been operated at 
ai great loss, and the whole transaction has amounted to a x^alpable waste 
of the assets and a misapproprlation Of the funds of the Worth Manufactur- 
ing Company by Its offlcers and directors, particularly the sald Worth and 
McAllster. The bill prays a dèciee that the Worth Manufacturing Company 
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be declared însolvent, and that It be dlssolved by an order of thls court; 
that, after taking an aecount of Its assets and liaWlltles, It be -vvcund up, 
and that a receiver be appointed, wlth the corresponding Injunctlon against 
any interférence by the offlcers and agents of the corporation. Upon the 
fliing of this bill, without other Vérification except the oath of Robert W. 
Bingham, and without other proof of the facts alleged, and without notice to 
the respondents, or any of them, a decree was entered declaring that the 
complainants were entitled to the relief demanded, an injunctlon was Issued 
In accordance wlth the prayer of the bill, and John H. McAden and William 
H. Eagan were appointed receivers, wlth instructions that, after glving 
bond in the sum of $20,000, they take possession of ail of the assets of tbe 
corporation, wlth authorlty to employ such clérical ald as they find necessaiy 
and to obtain such légal counsel as the attorney appointed in the same order 
may give them. The decree adds: "It Is further ordered and deereed that 
this injunctlon and the appointment of receivers be made permanent until 
the furtlier order of the court, and that, in case a motion be made to vacate 
the receivership and injunctlon, it shall be only after twenty days' notice 
to the complainants." The receivers took charge, and on 17th December 
next after the filing of the bill, on their pétition, were authorlzed to pledge 
the finished products of the mlUs in order to secure advancements for the 
purpose of paying for cotton necessary to run the mills, and for past-due 
and future wages of employés, and other expenses of the mills; and on the 
same day an order was passed requiring ail creditors to exhlbit their claims. 
On 30th December the receivers were authorlzed to Insure the property. On 
9th January, 1902, an order was passed making three infants. Saille, Bvelyn, 
and Fred. Boyd, parties plaint' lï In the suit by prochein ami, D. H. Oollins, 
their trustée, havlng refused to apply to be made party complainant; and 
on the same day Sadle Bingham Grinnan, Lizzle E. Orocker, and Roberta 
Oollins were made aisé parties complainant, and ail of the directors, together 
with the Southern I/oan & Trust Company, trustée for the minors above 
naentioned, and also the Englewood Mills, were made, by an amendment to 
tho blll, parties défendant. On 21st December, 1901, the Worth Manufactur- 
Ing Company gave notice of a motion for the dissolution of the order appoint- 
ing receivers and granting the Injunctlon, motion to be heard on lOth January 
next thereafter. This motion was continued to the rules day in February, 
wlth leave to file affldavits. On lOth January, 1902, the answer of the Worth 
Manufacturing Company was flled. The main features of the answer are 
averments that up to October, 1901, the Worth Manufacturing Company 
had done a suceessfui business; a positive déniai that the company is In- 
solvent or In any danger of Insolvency; that Its assets are worth $425,000, 
greatly exceedlng its Uabllities; avers that the directors own or control 
1,623 shares of capital stock ont of 2,000 shares. The answer dénies ail the 
allégations as to the Engleworth Mills. It avers that its original cost to 
Hal M. Worth and T. S. McAllster and the other purchasers of the Engle- 
worth Mills was ?9,550, and that it had been added to and improved; that 
it had been successfully operated up to the date of the sale, and that it 
had been used by the Worth Manufacturing Company and other mill com- 
panies as a weave mill; that a proposition had been made by third parties, 
competitors of the défendant company, to purchase the Engleworth Mills 
for $11,000, and the défendant ofiCered $11,100; that at a regular meeting 
of the stockholders the proposition to buy thèse mills was discussed, and a 
commlttee was appointed to consider the purchase; that this committee re- 
ported to the directors reeommending the purchase; that the directors called 
a spécial meeting of the stockholders to consider this report; that ail stock- 
holders were notilied to attend this meeting, and every stockholder, includ- 
ing the complainants, was served with the notice. In which notice the pur- 
pose of the meeting was stated; that the meeting was held, and the pur- 
chase approved by unanlmous vote, a quorum voting. They absolutely deny 
that there was any fraud In thls transaction, or any want of care for the 
interests of the stockholders, or that the Engleworth Mills were not worth 
the sum paid for them. The answer admits loss in business for the 
past year, and avers that this was one of the vicissitudes of trade. On 
lOth January, 1902, — the same day on whlch the answer of the Worth Manu- 
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facturîng Cènopany was aiea,*-leave was granted to the original complaln- 
ants to ameM tbelr blll by adding an additlonal paragraph as foUows: 
"That the complainants were shareholders at the tlme of the transaction of 
which they complaln, ané that this suit is net a coUusive one to confer 
on this court jnrlsdiction of a case of which It would not hâve coguizance, 
but that the same is brought in good faith, and for the purpose set forth 
in the blll,'' Ali the parties made défendant flied thelr eeveral answers, eon- 
curring wlth the answer of the Worth Manuf acturing Company. To each of 
the ans#ers the complalnants file separate replicatlons. On lOth January, 
1902, the Worth Manuf acturing Company flled Its motion to vacate the re- 
celvership and dissolve the injunction on varions grounds, accompanled 
by numerous affldavits. This motion was refused. ïhe recelvershlp was 
conflrmed, and the injunction contlnued of force. An appeal was allowed, 
and the cause iB hère on 12 assignments of error. 

James T. Morehead, James H. Pou (King & Kimball and B. F. 
Long, on the brief), for appellants. 

Charles Price and John N. Staples, for appellees. 

Before SIMONÏON, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges. 

PER CUR;IAM. The bill, as originally filed, upon the filing of 
which receivers were appointed and placed in charge of the whole 
property of the Worth Manufacturing Company, was filed by a 
minority of stpçkholders in a corporation wholly private, incorporated 
for the purposes of gain only. It set out no oppression of the 
minority, no disregard of their interests specially, nor were there allé- 
gations of fraud, against the majority in théir conduct of the afïairs 
of the comp^ny. The chief grouiid of complaint was the purchase 
of the Engleworth Mills at a price beypnd their value, alleged to hâve 
been brought about by the contrivance of two directors, but sanc- 
tioned by the unanimous voté of the stockholders. Because of this 
purchase amd the alleged totar insolvèncy of the corporation, they 
prây its dissolution, the witiding up of its afïairs. To this end the 
receivership is prayed. No creditor is made a party. There is 
no allégation that any debts are due and unpaid. There is not 
a. charge that any creditor is, pressing , for his claim. , There is no 
allepfation in the bill, and np. évidence in the record, that the mi- 
nority stockholders ; had made any effort within the corporation to 
impress their views upon the majority» or to înduce any change 
in the manàgeinent of the' business interests of the corporation. 
By their owh' stàtement ,of the cornplete insolvency of the corpora- 
tion, they showedl that their interest in it was gone, and that the 
corporation has no other duty than to administer a trust fund for 
its cr'editors, who had not been consulted, and were not made par- 
ties to the schenje of dissolution. 

lîy equity:rule 55 it is piioyided: 

"But spécial Itilunttlons shall be grantable only upon due notice to the 
other party by the Court in terta or by a judge thereof in vacation, after 
a hearing, which mây be eX parte if the aîdverse party does not appear at 
thé tlme and lilaee ordéred." ; 

It is, however, provided by section 718 of the Revised Statutes : 

"Whenever notice is given of a motion for an injunction out of a circuit 

or district court, the court or Judge thereof may, if there appears to be 
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danger of irréparable Injury from delay, grant an order restraining the act 
sought to be enjoined until décision upon the motion, and such order may 
be granted witli or witliout security, in the discrétion of the court or judge." 

The object of a restraining order grantable under section 718 is 
to préserve matters in statu quo, where there is danger of irréparable 
injury from the delay incident to giving the notice required by equity 
rule 55. It is quite apparent that no pressing necessity existed which 
required the property of the Worth Manufacturing Company to be 
wrested from its possession, without notice, at the instance of a 
sraall number of stockholders alleging, in substance, an improper 
purchase of a small mill property more than a year before the filing 
of the bill, and alleging that the welfare of the stockholders required 
that the management of the corporation should be taken away from 
those selected by the great majority of its stockholders, and alleging, 
although a going concern, and not pressed by any creditor, that it 
was insolvent, or in imminent danger of insolvency, and should be 
wound up. The granting of the injunction and appointment of re- 
ceivers without notice was, in the first instance, irregular and im- 
provident. This conclusion is emphasized by the facts disclosed upon 
the filing of the answers and the return to the rule. 

The complainants obtained leave to amend the bill by adding other 
parties as défendant and by inserting the paragraph above referred 
to. This was an effort to comply with the Ninety-Fourth rule in 
equity. Until this amendment, making other parties défendant, was 
made, perhaps the bill did not come within the opération of the 
Ninety-Fourth rule. That rule applies only to a bill brought by one 
or more stockholders against the corporation and other parties, 
foundèd on a right which may properly be asserted by the corpora- 
tion. The bill, in its original shape, was against the corporation only, 
seeking to wind it up, and so dissolve it. When the amendment was 
made making the Engleworth Mills a party, then the Ninety-Fourth 
rule became operative. The prayer to set aside the purchase of this 
mill because of alleged fraud on the part of two of the directors 
made the bill one founded on a right which may properly be asserted 
by the corporation. The Ninety-Fourth rule is imperative. It not 
only requires an affidavit that the suit is not collusive for the purposes 
of jurisdiction, but the affidavit must also set forth with particularity 
the efforts of the plaintiff to secure such action as he desires on the 
part of the managing directors, and, if necessary, of the shareholders. 
The reason for the rule is obvions. The right alleged to be infringed 
is a right of the corporation. No cause of action exists in any stock- 
holder, and no equity can arise in his favor until he has exhausted 
his effort to get action on the part of the corporation. "Before a 
court of equity will interfère and set aside the transactions of a cor- 
poration or its directors at the suit of an individual stockholder, 
grievances, real and substantial, must exist, and he must show that 
he has exhausted ail the means within his reach to obtain, within 
the corporation, the redress of thèse grievances." Dimpfel v. Rail- 
road Co., iio U. S. 209, 3 Sup. Ct. 573, 28 L. Ed. 121. In the case 
at bar the affidavit carefully omits any such statement. The record 
shows that the bill was iiled without any notice or intimation what- 
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every eithèr of the wrong complained of or ôf the means taken to 
pirèyçîit ît, although the bill shows that cômplainants had full knowl- 
edge bf the existence of the cause of complaint some time before 
they took action. 

The bill sets up three grounds upon wbich it asks the appointment 
of a receiver, the dissolution of the cori>oration, the winding up 
of its affairs, and the injunction. (i) That it is actually insolvent or 
in imminent danger of insolvency. (2) Gross mismanagement, in- 
efficiency, and inattention on the part of the managing officers, and 
resulting in great loss to the stockholders, which loss amounted to 
more tlmn $30,000 during the year 1901. (3) That the managing 
officefs of the Worth Manufacturing Company had perpetrated a 
fraud upon the cômplainants and other stockholders by reason of the 
purchaise xaf the Engleworth Mills. 

Asito.the first ground. The answer and afHdavits establish dearly 
prima facie: that the Worth Manufacturing Company is not insolvent. 
The. debta of the company seven weeks after the receivers were ap- 
pointed, including interest and taxes, on ,30th January, 1902, were 
about $130,000. The receivers, in their report, estimate the property 
of the corporation at $258,393.91. Other estimâtes of other parties 
put the value of the property much higher, — some as much as $425,- 
000. When it is considered that no créditer has joined in this 
charge of insolvency, that there is no évidence of any past-due de- 
mand unpaid, and that $129,000 out of the $130,000 creditors hâve 
in this litigation taken sides with the défendants, the conclusion cannot 
be resisted that the charge of insolvency is unfounded. And, if it 
were not unfounded, the insolvency of the company is not in itself a 
sufficient reason for appointing a receiver for a private corporation. 
Trust & Deposit Co. v. Spartanburg Waterworks Co. (C. C.) 91 Fed. 
324; Lawrence Iron Works Co. v. Rockbridge Co. (C. C.) 47 Fed. 
755. The only instances in which the insolvency of a corporation is 
groimd for the appointment of a receiver are when such insolvency 
has been brought about by the fraud or gross mismanagement of the 
bfScersor directors. It must be kept. in mind that this is a private 
corporation, a business enter|)rise ; that it is govemed by the votes of 
its stockholders ; that they are the judges, and the best judges, as to 
the conduct of their own enterprise, and that when the majority 
adopt in good faith a.Une of policy which, in their opinion, will best 
subserve the interests of the enterprise, the minority must yield. Nor 
does this record disclose such gross mismanagement, inefïiciency, and 
inattention in the conduct of this corporation as will justify taking 
the property out of its hands and committing it to the management of 
the court. The iirst considération is that nine-tenths of the stockhold- 
ers and ail of the directors approve of the mode in which the corpora- 
tion has been conducted ; that nearly every créditer of the corporation 
has in writingexpressed.the désire that the corporation should con- 
duct its business ; that up to the last year the corporation has been 
prosperous, and has made money ; that the last year was disastrous, 
largely, if not entirely, owing to the gênerai dépression of business ail 
over the country. Business enterprises must hâve their vicissitudes. 
Universal expérience shows that a course of uninterrupted prosperity 
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is of the most exceptional character. If one unfortunate year is suf- 
ficient to put a corporation into the hands of a receiver, few corpora- 
tions could escape. 

The most grave charge is that there was fraud in the purchase of 
the Engleworth Mills. There is no presumption of fraud. The sole 
question is, does the record disclose a fraud so manifest, a necessity 
so stringent, as to justify the court in taking possession of this enter- 
prise, winding up its business, and terminating its existence? The 
Engleworth Mills were owned by Hal M. Worth, the président, and 
J. S. ]\IcAlister, one of the directors, of the Worth Manufacturing 
Company. They had been used by the Worth Manufacturing Com- 
pany, in connection with its own output, as a weaving mill. Certain 
persons had made an ofifer to purchase the Engleworth Mills for 
$ii,ooo. The directors of the Worth Manufacturing Company, deem- 
ing the Engleworth Mills a valuable adjunct to their own property, 
were unwilling that they should pass into the hands of strangers, per- 
haps of competitors. They made the first proposai to the owners of 
the Engleworth Mills, and ofïered $i 1,100 for the property. A meet- 
ing of the stockholders was called for the spécial purpose of consider- 
ing this proposed purchase, notices having been sent to every stock- 
holder. The meeting was held, and by the unanimous vote of those 
présent and voting the purchase was approved. The Worth Manufac- 
turing Company, under the law of North Carolina, had power to pur- 
chase mills, as well as to build thetn. Mallett v. Simpson, 94 N. C. 
42, 55 Am. Rep. 595; Barcello v. Hapgood, 118 N. C. 729, 24 S. E. 
124. And the fact that the purchase was made from a company in 
which a minority of directors in the purchasing company are directors 
in the selling company does not make the sale invalid. Ziegler v. Rail- 
road Co. (C. C.) 69 Fed. 182 ; Barr v. Plate Glass Co., 6 C. C. A. 260, 
57 Fed. 87. Nor, ail other évidences of misconduct being absent, is a 
stockholder forbidden to vote upon the propriety of such a sale be- 
cause he was interested in it. Cook, Corp. § 662 ; Shaw v. Davis, 78 
Md. 318, 28 Atl. 619, 23 L. R. A. 294. We see no évidence of conceal- 
ment or underhand dealing. The proposai came from the Worth 
Manufacturing Company, in which six out of eight directors had no 
interest in the Engleworth Mills. It met a bidder who had ofïered 
within $100 of their bid for the property. It was submitted to and ap- 
proved by a meeting of stockholders, called specially for the purpose 
of discussing and acting on the proposed purchase. No stockholder 
présent voted against it. True, many of the votes were by proxy. 
But the charter allowed votes by proxy, and a by-law to that effect is 
lawful, even if the charter be silent. Com. v. Detwiller, 131 Pa. 614, 
18 Atl. 990, 992, 7 L. R. A. 357, 360. Indeed, nearly ail corporations 
in this country allow votes by proxy. We then hâve this condition of 
afifairs : In a private corporation ail the directors and a large majority 
of stockholders, in the exercise of their judgment, purchase a pièce of 
property, believing it to be for the best interest of the enterprise. A 
minority object. Does this authorize the dissolution of the corpora- 
tion, the cessation of ail of its business, the taking away of ail of its 
property out of the hands of the corporation and putting it in the 
hands of receivers? Thé question answers itself. Even were it a 
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fraud, or ian act ultra vires, the court cannot be asked to destroy the 
whole enterprise in order to correct a wrdng donc to the enterprise. 
Other remédies will be applied. Cook, Corp. § 863. The purchase 
couid be set aside. 

Considering ail the facts disclosed in the record, we are of the opin- 
ion that this is not a case for the appointmenf of a receiver, or for the 
destruction of the corporation; that the stockholders themselves are 
the best judges of wbat is for their interest. It is ordered that the 
decree of the circuit court be reversed, and that the receivers be dis- 
chargéd, and the property of the Worth Manufacturing Company be 
restored to the possession of the corporation and its ofïicers, and 
that the injunction be dissolved. 

The*e retîlâins the important question whether the bill of complaint 
should be dismissed. The answer to that question dépends upon the 
relief pfayfed and the jurisdiction of the circuit court to grant it under 
the averments oî the bill. The only act of fraud distinctly charged in 
the bill is the purchase of the Engleworth Mills for $11,100 in No- 
vember, 1900, from two of the directors. If it çould be proved, not- 
withstaïidirtg the full explanation given in the answer and afhdavits, 
that there wa^ in that transaction fraud, either constructive or actual, 
it could be rèmedied by a rescission of the contract and a return of 
the purchase' price ; but there is no prayer for that relief in the bill, 
so that subjèct-matter may be laid out of view. The relief prayed is 
a decree adjudging that the Worth Manufacturing Company is in- 
solvent, or in imminent danger of becoming insolvent, and that it be 
dissolved, an account taken of its assets and liabilities, and that the 
corporation be woUnd upby the receivers under the decree of the court. 
Leaving aside the allégations of the bill with regard to the Engleworth 
Mills transaction, the averments are that the business of the Worth 
Manufacturing Company is unprofitable, and carried on at a loss, so 
that, if it cOfttinued, it will resuit in the loss of ail its assets; that its 
stock has no market value, and for 12 months its business has resulted 
in a regular loss of nearly $3,ocx> per month. That the directors do not 
live near theWills, and leave the management to the secretary and 
trèasurer, a yôung man of 27 years of âge, who is without the required 
business expérience. Do thèse averments, which charge no act which 
is illégal, fraudulent, or ultra virés, state a case which gives jurisdiction 
to a circuit court of the United States, without a statute authorizing 
it, to Wind up a corporation at the instance of a minority stockholder ? 
There is no averment that the complainants hâve ever applied to the 
managing ofKcers to alter any policy they are pursuing, or that the 
minority hâve attempted to call a stockholders' meeting to consider 
the affairs of the Company, or that they hâve donc anything to impress 
their views upon the majority except to precipitate fînancial difficulties 
fOr the corporation by filing this discrediting application for its winding 
hp. Insolvency, Without fraudj wàste, or extravagance, is not ground 
for appointing receîvers to wind up a corporation. Trust & Deposit 
CO. V. Spartanburg Waterwofks Co. (C. C.) 91 Fed. 324; Lawrence 
Iron Works Co. v. Rockbridge Co. (C. C.) 47 Fed. 755 ; McGeorge v. 
Improvement Co. (C. C.) 57 Fed. 263-269 ; Taylor v. Land Co. (C. C.) 
112 Fed. 449, 450. As to the alleged insolvency, it is true that the 
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defendant's proofs areby ex parte dépositions. It would seem,, how- 
ever, that the inventory and report of the receivers appointed by the 
court may be safely acted upon, and their report shows assets over 
$258,000, liabilities $129,000, — a surplus of value over debts of over 
$128,000. The sustainable ground of complaint in the bill is reduced 
to the fact that for a year the mills hâve, during a time of dépression 
in cotton manufacturihg business, been run at a loss by the direction 
of 3 great majority of stockholders, and without objection from any 
creditor, trusting that the profitable business the corporation enjoyed 
before that time will return. The présent case appears to be an effort 
to ge' the court to assume the management of the business of a cor- 
poration at the instance of a minority of stockholders, without the co- 
opération of a single creditor, and against the protest of the great ma- 
jority of the stockholders. Looking to ail the facts and surrounding 
circumstances, we do not find that the bill présents a case for équitable 
relief. In Smith v. Vulcan Iron Works, 165 U. S. 518-525, 17 Sup. 
Ct. 407, 41 L. Ed. 810, it was said that under the act of congress allow- 
ing appeals from the granting or continuing of an injunction, now 
amended to include the appointment of a receiver by act June 6, 1900 
(31 Stat. 660), "it îs intended not only to permit the défendant to ob- 
tain immédiate relief from an injunction, the continuance of which, 
throughout the progress of the cause, might seriously aflfect his inter- 
ests ; but also to save both parties from the expense of further litiga- 
tion, should the appellate court be of opinion that the plaintifï was 
not entitled to an injunction because his bill had no equity to support 
it." We think this is such a case, and that the bill should be dis- 
missed. 

The cause is remanded to the circuit court, with instructions to carry 
eut this opinion. Reversed. 
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AMERICAN BLOWBR CO. SAME v. AKRON HYDRAULIO PRESS 

BRICK CK). SAME v. GRAND RAPIDS SCHOOL FURNITURB CO. 

(Circuit Court of Appeals, Slxth Circuit. June 3, 1902.) 

Nos. 1,031, 1,032, 1,084, 1,036. 

1. Mechanics' Libns— Supficiency of Statement Filkd bt Subcontractok— 
Ohio Statutb. 

Under the provision of Bâtes' Ann. St. Ohio, § 3185, requlring sub- 
contractors, to entitle them to a mechanic's lien under the preceding sec- 
tion, to file an affidavit within four months, "containlng an itemized 
statement of the amount and value of such labor, maehinery, or material," 
and also a copy of the contract under which the same was f urnished, 
if in writing, the statement so filed must be read in connection with the 
contract and the averments of the affldavit, and is sufflcient if, when 
so read, it clearly and certainly descrlbes the things charged for, — where 
such an aftldavit set out a copy of the contract, by which the contractor 
agreed to furnish structural steel for a building at a stated priée per 
100 pounds, and averred that the annexed account was a true and correct 
Itemized statement of the amount and value of the materials furnished 
in and about the érection of the building under such contract, the state- 
ment is not insufflcient because it itemizes the material as "merchandise." 
with the date and value of each item stated. 
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5. SaMBj_ 

yniei;* tlte '^rk undertake» by a sûbdontràctor Is an entlre JoT>— as the 
constrùëitièm'©* a heating aaa ventllàtlng planta— for an entlre prlce, and 
the contTffot jB set ont Jn théaffldavit çlalmlng a lien £«• the contract 
pri«e. oïl itenilzed statement of account is not regulred under sucb 
statute. ;: 

9. Bame.,, 

A Bta'tçinent 16 not Insnffieleiit under such etatute becauae trade terms 
are ïised to désigna te thef Items fumlshed. and charged for, nor because 
boobkeeperg' àbbrevlatlonB are used thereln, wh«fe the gênerai eharacter 
of the articles ean be understood by référence to the contract or affldavlt 

i. Samb-t Vérification by AaKHT, 

Under à taechanlc's lien statute wblch requlres an affldavlt of clalm 
to bé flléd by a subc<*ntraetor,: bttt doeé not deslgnate the person by 
vhdmll! shall be inade, It sa«y be made by any ïerson who deems hlm- 
, self suffiçlently acqualnted wltb tbe facts, as agent for the clalmant 

6. FkdbBjAI. CopHTS— Followino State Décisions— Validitt of State Stat- 

,UTEf ,"'■'■, 

À declSloni of the suprême court of a state declarlng a state statute 

: invâlid is not blndlng ûpon a court of the United States In a suit involv- 

IJOLg rli^ts of cltlzens of another state flnder obligations created or con- 

traçts màde before suçb décision was rendered, and which are de- 

peii^çnt upbn such statute f or their ralldlty. 

8. Mechanios' IiiENs— ^Validitt of Ohio Statuts— Liens of StrBCONTBACTOBs. 

the Ohlo meébaniC'S net statute of April 13, 18S4 (Bâtes' Ann. St § 

8184 et seq;), glvlng an ihdependent Ilén tp subcontractors, is not invalld, 

as in violation of the Ohio biU of rigbts. 

Appeals from the Circuit Court of thie United States for the South- 
ern District of Ohib. 

Thèse four separate appeals Involve subcontractors' liens asserted under 
aitiittite of Ohio agalnst the property of the Great Southern Firéproof Hôtel 
Oompany at Columbus, Ohio. The materlal facts common to ail the cases 
areiithese: By a contract dated October 10, 1884, one William J. McClain 
became the principal contracter for the complète construction of a large 
flreproof hôtel and opéra bouse for tbe Great Southern Firéproof Hôtel 
Oompany, a corporation of the state of Ohio. For the entlre materials and 
worli the hôtel company agreed to pày the sum of $345,000. The com- 
plainantB in the suits below, for convenience heard on appeal together, are 
ail 8Ubeohtràct6rs whodld part of the work or furnlshed part of the materials 
used In the construction of said, building 'under contracts vrlth the principal 
contractqr, and who now assert liens on ^e said structure by vlrtue of the 
provisions of the law then in force, beiïig kn act passed April 13, 1894, and 
carrled into Annotated Ohio Statutes as sections 3184, 3185, and 3185a. The 
défenses were that the compialnants had not complled with the terms and 
conditions of the law giving the lien claimèd, and that. If they had done so, 
BO ïQUeb of the act of April 18, 1894, as gives a lien upon the property of 
an owner for materials supplied or labor performed at the Instance of a 
principal Contraetor is void, as in conflict with the organic law of Ohio. The 
court beilcw found agalnst both thèse défenses, and granted the prayers of 
tbè steveral bills. 

J. E. Sater and D. F. Pugh, for appellant. 
T. P. Linn, for appellees. 

Before LURTON, DAY, and SËVERENS, Circuit JudgeS, 

lyURTON, Circuit Judge, after making the foregoing statement of 
the casé, delivered the opinion of the court. 

I. The hôtel company objeçts to the claims of Jones & i^aughlins, 

t2. See MëchaniCB' Liens, vol. S4, Cent Dig. fS 258, ^7, 



GREAT SOTJTHERN FIREPROOF HOTEL CO. V. JONES. 795 

Limited, because they did not, in their respective daims for liens, file 
an "itemized statement or account," as required by section 3185, Bâtes' 
Ann. St. To secure the lien provided by the preceding section, sec- 
tion 3185 in substance provides that the person claiming the lien "shall, 
within four months of the time from performing such labor, or furnish- 
ing such machinery or material ûle with ihe recorder of the county," 
etc., "an aifidavii containing an itemized statement of the amount and 
value of such labor, machinery, or material and a description of any 
promissory note or notes given for such labor, machinery or material, 
or any part thereof, with ail crédits, and offsets thereon, a copy of the 
contract, if it is in writing, a statement of the amount and times of pay- 
ment to Ije made thereunder and a description of the land * * * 
on which the house * * * or * * * structures may stand; 
* * * and the same shall be recorded in a separate book to be kept 
therefor, and shall operate as a lien from the date of the fîrst item," 
etc. (The italics are ours.) The "itemized statement or account" 
made a part of the recorded afïîdavit filed, consisted of some 64 items, 
aggregating $43,296.74, each item being dated. This account is then 
credited with $31,886.72, leaving a balance due of $11,420.02. The 
form of this account is as foUows : 

Plttsburg, Pa., March 21, 1896. 

W. J. McOlaln, Columbus, Ohlo, Bought of Jones & Laugblins, Limited. 

1895. 

April 17. Marchandise $545 10 

April 22. Mercliandise 501 21 

Sixty-two other items of "merchandise," under as many différent 
dates, then follow. The objection is to the indefiniteness of this state- 
ment. 

"Merchandise," say the appellants, is a trade term covering every 
form of movable customarily bought and sold for gain, and from an ac- 
count so stated it cannot be told what kind of merchandise is claimed to 
be "materials" used in or about the structure erected for the hôtel Com- 
pany. "For ail that can be known from this itemized statement," say 
counsel, "the Jones & Laughlins Company may hâve sold and delivered 
to McClain, the principal contracter, canary birds, or fàddle strings, for 
which they now claim a lien upon appellants' property as materials 
furnished for and on account of the structure erected for it." This 
criticism is based upon the contention that this statement cannot be 
read in connection with the affidavit fîled by Jones & Laughlins, of 
which the statement is a part. The statute requires, as a foundation 
for the lien, the filing and recording of an affîdavit "containing an item- 
ized statement of the amount and value" of the materials furnished 
and work done, and ail crédits, etc., and a "copy of the contract, if it 
is in writing," etc. Thus the "contract" and the "itemized statement" 
are made parts of the lien afïîdavit. Looking to the Jones & Laugh- 
lins affidavit, we find that a copy of the contract with W. J. McClain, 
who is averred to hâve been the principal contracter engaged in the 
érection of the appellants' hôtel and opéra house, is set out in full, and 
made part of the affidavit, and that it is averred that "the annexed 
statement, marked 'A,' which is made part of this affidavit, is a true 
and correct itemized statement of the amount and value of the labor 
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perforrilèd'àlid matérials furnished by sàid Jones & Laughlins, Limited, 
to, for, ili, aéd àbout the construction, érection, and eompletion of a 
certain building," etc. "Said labpr and matérials so furnished to, in, 
for, and afecMt the construction, érection, and eompletion of said build- 
ing were furnished at the times in said annexed statement mentioned 
undér and by virtue of à contract in writing entered into by and be- 
tween said Jones & Laughlins and One W. J. McClâin, who was at the 
times hereîn mentioned the principal cbntractor," etc. Now, if we 
read this ftemized statement, as it^ -vfraë intended to be read, as a part 
of the reeorded affidavit, and in connection with the Contract made a 
part therèof and fully set out, and in connection also with the other 
facts averréd in said affidavit, we shall at once discover that Jones & 
Laughlins, Limited, had furnished the items of "merchandise" men- 
tioned uhder a contract by which they were to fumish 900 tons of 
structural Steel needed for the Great Southern Hôtel Company, 
Côlumbus, Ohio, '^'fitted ready for érection in accordance with the re- 
vised plans and spécifications, for the sum of $32,580.00, delivered 
f. o. b. cars at Côlumbus" ; and that, if more was needed, it should be 
furnished "at the sâme rate of $1.81 per hundred, or, if less amount is 
required than the 900 tons, a déduction to be allowed at the same 
rate." We shall see also that this affidavit avers that the statement "is 
a true and correct itemized statement of the amount and value of the 
labor performed and matérials furnished in pursuance of said contract." 
To refuge an interprétation of this "itemized statement" in the light 
of the other parts of the same affidavit would be to apply a différent 
rUle of construction to such a claim for lien from that applicable to 
every other kind of written document. The object in requiring the 
affidavit to include a copy of the written contract and an itemized 
statement of the labor performed is to give notice to ail concerned of 
the claim and the basis upon which it stands. Manifestly, the itemized 
statement may be supplemented by any more definite facts which ap- 
pear to explsiin it, and which constitute a part of the same reeorded 
affidavit. Blowpipe Co. v. Spencer, 40 W. Va. 698, 21 S. E. 769; 
Knabbs' Appeal, 10 Pa. 186, 51 Am. Dec. 472; Bangs v. Berg, 82 
Ipwa, 350, 48 N. W. 90; Bethell v. Lumber Co., 39 Kan. 230, 17 Pac. 
813. Construed in connection with thè affidavit of which it is a part, 
it is plain thât "merchandise" Btands for "structural steel," and that the 
item under date of April 17, 1895, is for an amount of structural steel 
delivered that day at $1.81 per hundred, $545.10. If it is desired to 
KhoW the number of pounds that day delivered, the calculation is easily 
nlâde. That is certain which can be made certain. The case of Kern 
V. Pfâff, 44 Mo. App. 29, is not applicable, because nô sufficient facts 
appèared there to enable one to see, without going beyond the affi- 
davit, what the price per rbll was, or the number of rolls of paper used. 
The objection was untenable, and was properly overruled. 

2. Tije objection to the "itemized statement" filed by the Amer- 
ican Blower Company as part of its affidavit is even more untenable. 
The contract made a part of the affidavit, as required by the Ohio 
statute, shows an entire contract for a heating and ventilating plant 
àt the price of $3,989. The account filed as part of the affidavit is in 
thèse words; "Sept. 19. To contract, $3,989.00." Then follow items 
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not included in the contract, and not objected to. When the job 
is an entire one for an entire price, an itemized statement is not re- 
o^uired. This was the holding under former Ohio statutes containing 
a requirement substantially like the présent statute. Davis v. Hines, 
6 Ohio St. 473; Thomas v. Huesman, lo Ohio St. 152, 158. The 
cases relied upon by appellant of Lowis v. Cutter, 6 Mo. App. 54, and 
Nelson v. Withrow, 14 Mo. App. 270, arose under a statute which did 
not require the contract to be made a part of the fîled affidavit. 
By the very great weight of authority an itemized account is not 
necessary when the contract is for ail the work or materials, or ail 
of a spécifie part thereof, at a lumping or fixed price. 20 Am. & 
Eng. Enc. Law (2d Ed.) p. 414, and cases there cited. 

The next objection is that there is no date to show when this lien 
was attached. The date June 29, 1896, at head of account, is plainly 
the date when made up. The date September igth, at top and to 
the left of item "To contract, $3,989.00," is, by comparison with the 
contract referred to and part of the same affidavit, the date when 
the "contract" was made. The next date below, November 4th, is 
evidently the date of "fîrst item," or beginning, of the work. 

3. The itemized statement of the Akron Hydravilic Press Brick 
Company is also objected to as vague. When read in connection 
with the other parts of the affidavit, we see that the items are for 
brick of various quahty and shape. A statement of account is not 
insufficient simply because trade terms and bookkeepers' abbrevia- 
tions are used. No one can fail to see that the items of the account 
are for différent kinds of brick, the number and price of each being 
given. It is not enough, to render an itemized statement insufficient 
under such a lien statute, that every one shall know just what kind 
of brick are meant by such an item as "745 jack arch," or "385 plain 
arch," ôr "9,100 standard 2nds." If, by reading the itemized state- 
ment in connection with the affidavit of which it is a part, it can be 
seen that the items are for brick claimed to hâve been furnished 
under a contract, written or oral, the requirement of the statute of 
an "itemized statement" is substantially complied with. If such 
trade terms or bookkeepers' abbreviations are unintelligible to the 
court, it is compétent to hear évidence from those famiHar with the 
trade as to their meaning. Wetmore v. Marsh, 81 lowa, 677, 47 
N. W. 1021; Henry V. Plitt, 84 Mo. 237. The objection that the 
contract is not set out in the affidavit is irrelevant, because it is 
averred that the contract was not in writing, and the requirement 
of the statute is that a copy of the contract shall be set out, "if in writ- 
ing." The terms of the oral contract are sufficiently shown in con- 
nection with the account to be regarded as a substantial compliance 
with the statute. 

4. It is next objected that the vérification to the filed affidavit of 
the claim of the Grand Rapids School Furniture Company is not by 
an agent having knowledge of the facts. This is a pure assumption, 
based alone upon the fact that the agent verifying is also the counsel 
of record. The statute does not require that any particular person 
or agent shall make the statutory affidavit. Undoubtedly any one 
*ho deems himself acquainted with the facts may make the necessary 
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affidavît. : There is, nothing in the t^aascript to indicate that the agent 
whôjîîiadç the. affidavit in question was not acquainted with the facts 
towbichfhehassworn. , 

S^ltChe next objection is that the act of April 13, 1894, tmder which 
for the firsttime an independent lien is given to subcontractors who 
ftirnish hiaterials or perform labori at the instance of the principal 
contrâqtor, was invalid, as in conflict with that provision of the Ohio 
biil of rights (Article i, Const. Ohio)' which déclares that "ail men 
are by nature, free and independent, and hâve certain inaliénable 
rights, among which are those of enjoying and defehding life and 
liberty, aequiring, possessing and protecting property^ and seeking 
and obtaining happiness and safety." : The contention is that a law 
which enabled a principal contractorj without the consent of the 
owner, to incumber the owner's property with an independent lien 
in favor of a subcont^actor furnishing laboror materials for use by 
the principal pontractor; on the premises of the owner, without regard 
to the State of acçounts between the owner and such contractor, is a 
law which so interfered with the owner's liberty of contract as to be 
in excess of the législative power. In support of this view the appel- 
laflt has cited; and relied, upon the opinion of the suprême court of 
Ohio in Young v. Hardware Co,, 55 Ohio St. 423, 45 N., E. 313, in 
which it was. held that the extension of the Ohio rneehanic's lien law 
by the act of April 13, 1894, so as to give an independent Uen to sub- 
contractors, was nul! and void, as a violation of that liberty of con- 
tract declared tojbe an inaliénable right by the Ohio bill of rights. 
The décision of the Ohio suprême court was made after the Hens hère 
asserted h^d been perfeeted, and in a cause to which none of the prés- 
ent lienors were parties. The bill of Benjamin F. Jones et al., consti- 
tuting the joint-stock partnership of Jones & Laughlins, Limited, 
was demurred to by the hôtel company for want of equity, and the 
demurrer was sustained, and the bill dismissed, in an opinion deliv- 
ered by the late Pistrict Judge Sage, and reported in 79 Fed. 477. 
From the decree dismissing the bill Jones and others appealed to 
this court. ' Upon that appeal this court, upon full considération, 
held: . 

First, That a décision of the Ohio suprême court is not obligatory 
upon courts, of the United States when thereby thç validity of con- 
tracts between â citizen of the United States and a citizen of another 
State is afïected, which were exeçQted before there was any judicial 
construction of the statute or constitution which seemed to authorize 
the contract Jn question. The; décision thus made Was in accord- 
ance with the opinion of this court in Louisville Trust Co. v. City 
of Cincinnati, 22 C. C. A. 334, 76 Fed. 296, where, after stating the 
gênerai rule to be that a court of the United States would adopt and 
follow the CMâtruction of a state constitution or statute announced 
by the highest court of the state, we said: 

"A ■well^grounded exception exista where contracta and obligations hâve 
bçefj enterpd upon before there has been any judicial construction of the 
statùfes upôn which the contract flr obligation dépends by the highest court 
of the state ■Whose statute is involved. In such a case, If a court of the 
United States obtalnsjurisdiction of a question touching the validity, effect, 
or obliga,tlon M siich a contract, it wlll, while leaning to an agreement with 



GREAT SOUTHEE» FIKEPEOOF HOTEL CO. V. JONES. 799 

the State court, exercise an independent judgment as to the valldlty and 
meanlng o£ such contract, although the meaning and validlty of such statutea 
may be an élément in the case, and will not be bound to foUow opinions of 
the state court eonstrulng such statute; if such décisions were reudered after 
the rights Involved in the controversy originated." 

Burgess v. Seligman, 107 U. S. 20-33, 2 Sup. Ct. 10, 27 h. Ed. 
359; Pleasant Tp. v. ^tna Life Ins. Ce, 138 U. S. 67-72, 11 Sup. Ct. 
215, 34 L. Ed. 864. 

Second. Upon the former appeal we also held, after careful con- 
sidération, that "neither upon reason nor authority are we able to 
come to an agreement with tlie Ohio court," and that, "in the ex- 
ercise of our independent constitutional jurisdiction, we must dé- 
clare our conscientious judgment to be that the Ohio statute was 
not void, and that complainants are entitled to relief thereunder." 
The decree of the circuit court was accordingly reversed, and the 
cause remanded for further proceedings. Jones v. Hôtel Co., 30 C. 
C. A. 108-127, 86 Fed. 370. That case was taken by writ of cer- 
tiorari to the suprême court, where it was held that a limited 
partnership doing business under a firm name, and organized under 
the Pennsylvania act approved June 2, 1874, is not a corporation 
within the rule that a suit by or against a corporation in a court of 
the United States is conclusively presumed, for the purposes of the 
litigation, to be one against or by citizens of the state creating the 
corporation. The citizenship of the stockholders in the firm of 
Jones & LaUghlins, Limited, not otherwise appearing than by an 
averment that the plaintifïs were "members of the limited partner- 
ship association * * * organized under the Pennsylvania act" 
above mentioned, it was held that it did not sufïiciently appear that 
the plaintifïs were citizens of Pennsylvania. As the jurisdiction de- 
pended upon diversity of citizenship, the judgments of the circuit 
court and of this court were reversed, and the cause remanded for 
further proceedings, with directions that the plaintifïs be allowed to 
amend the pleadings upon the subject of the citizenship of the parties, 
and that the court proceed to a final hearing on the merits if the 
amendment should show a case within the jurisdiction of the court. 
Hôtel Co. V. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 482. 
The question of the validity of the Ohio statute was not ail con- 
sidered by the suprême court. The pleadings were accordingly 
amended so as to show a case within the jurisdiction of the court. 
Upon final hearings on pleadings and proof there was a decree for 
the complainants in that case, and a like decree in the other cases, 
for convenience heard on appeal with that case. 

For reasons presented in the former opinion of this court, cited 
above, we hold that the Ohio lien law of April 13, 1894, conferred 
upon the appellees a valid and enforceable lien, and the several de- 
crees appealed from are accordingly affirmed, with costs. 
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SOSMAK et a!. T. GREAT SOUTHERN FIEBPROOF HOTEL 00. 

(dlreuit Court of Appeals, Sixth Circuit. June 3, 1902.) 

No. 1,035. 

1. Mkchanic'b Lien — Affidavit of Subcontiiactok — Sufficibncy tjndkr 
Ohio Stattjtb. 

Bâtes' Ann. St. Ohio, § 3185, requlres a subcontractor, In order to be 
entltled to ^ meqhanic's lien, to file an affldavlt, whlch shall contaln an 
"itenUzçd statement" showing the value and amount of labor done or 
matemls furnislied, and also "a copy of the contract if it is In writing." 
An atfdavit filed thereundér contained a copy o£ a contract by which 
the clalmant agreed to furriish, to be Used in a building, for a lump price, 
"certain described scenery, stage work, flxtures, and properties," "as 
spt foEthi in détail In a certain .speciflcation, whlch Is marked 'A,' at- 
tachéd tb, and is hereby mafle a part o£, this contract." The affldavit 
' ' also stat;ed that it conta:ined an Itemized statement of account, marked 
"ExhibltA." But a single pa par marked "Exhibit A" was flled, whlch 
waa in the ftfrm of an account includlng a large number of items of stage 
scenery, etc., but with no priée attached to such items. Held, that under 
the libéral construction to be glyen to the statute, In accordance with the 
riilé of the suprême court of the State, such exhibit might fairly be con- 
slderëd as c6nstltuting both the spécification of the contract and the 
Itemized statement of account, and that the afBdavlt was sufflelent to 
entitle the claimant to a lien, in the absence of any évidence showing 
that It dld, pot truthfully and Intelligibly describe both the items con- 
tracted for àhd those furnlshed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This Is another subcontraet lien clàim, heard with the cases just disposed of 
by the opinion just flled under the style of "Great Southern Fireproof Hôtel 
Company agaifl^t Benjamin P. Jones et al." See 116 Fed. 793. The appel- 
lants, clalmed à lien for certain stage scenery, flxtures, and stage properties 
furniéhed and used'to equip the stagei of the opéra house Included in the build- 
Ihg erected for thè-appellee cpmpany. The lien was denled upon the ground 
that the contiàct, a copy of whlch Is set out In the recorded affldavlt of 
lien, refers to certain spécifications • fts part of the contract, which speclflca- 
tlpi;i8 were cjfliltted from the affldavlt made to secure the statutory lien. 
*nie affldaiylt sets ôut, among other thlngs, that "the account hereto attached 
and inafkea 'EiWblt A,' and made a part hereof, Is a true and correct state- 
ment of the labor pérformed ând the materials furnlshed by Sosman & 
Ifandis to W. J. McClain, contracter for the building and érection of the Great 
Soutiiern Fireproof , Hôtel and Opéra House, together with the amount and 
values of sald labor and material àhd tlmés of furnishing said materials and 
dblng sald work." Recorded as a "part of said affldavlt, and made a part 
théreof , is what purports to bè a copy of the contract ref erred to, by which 
the appellants boijnfl tbemselves t6 supply to said McClain "certain described 
scenery, stage work, flxtures, and properties, as set forth In détail in a certain 
spécification whicji ,1s marked, 'Exhibit A,' attached to, and is hereby made 
a part of, this ôôntract." For the, said articles the said McClain agreed 
to pay the laHipiog or entlre price bf |7,100 in three installments, as set out 
in the agref^rnetit. It is further averred that "the said materials were fur- 
nlshed and said,]abor perf oriped , In accordance with the terms" of the con- 
tract above refërreS to. Filed with ttiis affldavit, and recorded as part 
thereof, is a statement styled "Exhibit A," and being the only exhibit of any 
klnd attached to or recorded as part of said affldavit. This statement Is in 
the following form: "W. J. McClain, General Contracter, Oolumbus, Ohio. 
Original. Bought of Sosman & Landis." Then follow some 200 items of 
scenery, stage work, and properties, of which a few are set out below as 
illustrations of the whole: "1 act drop curtain; 1 varlance border; 2 tor- 
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mentor wings; 1 llght faney chamber set conslsting ot 1 center door pièce, 
2 eet doors, 2 Jog pièces, 1 center arch, 2 side arches, 3 bordera, — ail framed; 
1 anclent Street drop, 26x42 ft.; 1 rocky pass drop, 26x42 ft; 2 rocky pass 
wlng flippers, 3x20 ft.; 1 conservatory baeklng; 1 garden balustrade in four 
pièces framed; 1 bay wlndow framed; 2 garden stumps; 4 pièces paper 
mâche statuary," etc. None of the Items are priced. The earliest Item Is 
dated December 20, 1895, and the latest March 21, 1896. The statement con- 
cludes as foUows: 

"Grootes, palnt f rames, adjustlng and putting In place ail of the 
above-described scenery and materlals, labor bills, freight, fares, 
etc., etc., eonnected therewith ..,. ...... |6,500 00 

"Oct. 7, 1895. Crédit by cash on account of note. ...,., 2,000 00 

"Balance $4,500 00 

"I hereby certlfy that thé above bill is correct, to the best of my knowledge 
and belief. Perry Landis." 

The court below held that the above could not be regarded as Exhiblt A, 
made part of the contract, and, that the affldavit was therefore détective in not 
Including the spécifications whlch were part of the contract. 

L. G. Addison, for appellants. 

J. E. Sater and D. F. Pugh, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges.' 

LURTON, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

The affidavit which a person claiming the lien accorded by the 
Ohio statute must file is required, among other things, to include 
an "itemized statement" showing the value and amount of labor 
done or materials furnished, and also "a copy of the contract, if it is 
in writing." Section 3185, Bâtes' Ann. St. The affidavit filed shows 
that the work performed and materials supplied, for which a lien on 
the property of the hotel company is claimed, was done at the in- 
stance of W. J. McCIain, the principal contracter under a contract 
with the hotel company, and that the labor performed and materials 
supplied by appellants was in virtue of a contract in writing between 
affiants and said principal contracter. Included in the affidavit is a 
copy of said contract, and that copy discloses the fact that Sosman 
& Landis were to furnish said McClain, for use in the building 
being erected by him for the hotel company, "certain described 
scenery, stage work, fixtures, and properties," for an entire price, 
payable in installments as the contract was carried out. The copy 
of the contract so set out and made part of said affidavit also recites 
that the said "scenery, stage work, fixtures, and properties" to be fur- 
nished for the said entire price are "as set forth in détail in a certain 
spécification which is marked 'A,' attached to, and is hereby made a 
part of, this contract." It is plain that, in order to know what cer- 
tain "scenery, stage work," etc., was to be furnished by Sosman & 
Landis for the lumping price set down in the contract, it is neces- 
sary to see the spécifications referred to, and that without them the 
contract is incomplète. But appellants say the spécifications were 
filed and recorded and constitute the Exhibit A found on record and 
file marked "Exhibit A" according to the description of the specifica- 
116 F.— 51 



tiona çpptjain^cl in th'e copy of the çontract. That paper has been al- 
readyijîiiiï sub&tanoe, set out. It is the only exhibit âled and record- 
edï whjle the'aflSdavit refers to tWô documents, and makes each a 
parî^'lthereôf-as "Exhibit A." .^ccdrding to the affidavit, "an item- 
i^çA ^ta,tèi?j^nt", of account is fiïed a? "Èxhibit A," and, the spécifica- 
tions of the çontract are also filed as "Exhibit A." Was this single 
document 4}sed both as the spécifications under the çontract and as a 
statement of account, or werethere two distinct documents, only one 
of wKiçh is filed ? • In -favor of the contention that the document filed 
is not_ the "âpecifîcration" called for as part of the çontract is the 
fact that in form it is ^n apcqunt, and froi;n its form and dates and 
footings would appear tohave been njade.up- after the completion 
of the çontract, and intended as the "itemized statement," also re- 
quired to be included as part.of the afïidavit. Upon the other hand, 
th€rfe 19 the iiircumstance that, while twci documents are stated to be 
filed and made pàf-t of the 'afïïdavît, ône being called "the account 
hereto attached, and marked 'Exhibit A,' and made a part thereof," 
while the other is styled "a certain spécification which is marked 
'Exhibit A,' attached to and made a part of this çontract," only one 
document fWSksiti fac;t filed; and r.ecord.çd, and that one document is 
marked Exfiibit A," and 'iti that partictilar answers for either one 
0^ the jî^in^x^d papers njade par,t of the afïidavit, Again, ît may 
fairly be saiîd that the internai évidence afiforded by an inspection of 
the doc4nîe£i,t indiçates that it may quite as well constitute the "cer- 
tain spécification marked, 'Exhibit A>,.",,and made part of the çon- 
tract, as "tlj.e account hereto attached ànd marked 'Exhibit A.' " In 
yiew of the lact, that Sosman & Landis wére to fùrnish ,certain "scen- 
çry, stage, wprkj fixtur es, and properties for an entire price," it is dif- 
ficult to sep how a more detailed description should be necessary ta 
an understanding of the çontract by those experienced in détails of 
stage furnishings than is afiforded by the descriptive items contained 
in the dbcviment filed. tn the absence of any évidence that any other 
or dififerent spécifications ever, existed, and of any évidence tending 
to show tfcat the description foijnd in the filed document is not in- 
telligent, w^ j,re quite,, inclined to believe that one document was 
made to serv^ as both an, account and spécification, and that the 
Speicification^ originklly part of the çontract as an annexed paper has 
simply be^ii, raàde to servç the purpose also ot an itemized statement 
by the àdcii'tipn of dates and footings, etc., an(| that this one docu- 
ment is tHe ipïxhibit A twice referred to and çàlled for. The provi- 
sion, of the st^tute in respect to filing an account, and also the pro- 
vision for filiiig a copy of any written çontract when the materials 
hâve be^n fy.rni§hed under such a çontract, are substantially brought 
forward frppa, the former naechanic's lien statutes .of 1843 and 1853. 
The seventh section und^r each of the acts referred to was the sec- 
tion which,' pointed out what the person claiming the lien must do in 
ordçr, to Sfçpure the lien. Ip Thomas v. Huesman, 10 Ohio St. 152, 
the Qhio stjpreme court, after pointing out the équitable purposes 
of the statute, §aid : .■ . :,::':;,•;:■ 

"Loobiiig;;tbiï&- at the Object pf the statute, and percelVing it to be one of 
RU équitable character ànd benefleent tendency, section 7 being directory of 
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the mode of securing the obj^çt of the statute, the same ought to be liberally 
eonstrued, for the furtherançe and attainment of such object" 

The notice which it was the purpose of section 3185, Bâtes' Ann. 
St., to secure, was notice to the owner and others interested of the 
labor done and materials furnished for which the Uen was claimed, 
and the value thereof, and of the contract under which they were 
furnished. The afïidavit filed and recorded, including the document 
filed as "Exhibit A," fulfîll every purpose of the statute by giving to 
the owner notice of the items of "scenery, stage work, fixtures, and 
properties" which Sosman & Landis had agreed to supply for a 
lumping sum, and which they in fact averred had been supplied ac- 
cording to the agreement. The items in account are sufficiently de- 
scriptive to serve as spécifications, and were probably intended to 
serve both as spécifications and an account when filed. To hâve 
twice copied the same list of items would hâve served no useful pur- 
pose. We are the more content to place this construction upon the 
document filed as "Exhibit A," because the answer made no such 
objection, and put the défense wholly upon différent grounds. 

Just before the final hearing, leave to file an amended answer pre- 
senting this objection was denied. This was in the reasonable dis- 
crétion of the court below, and under the circumstances was not un- 
reasonably denied. The defect, if it be one, was apparent, and should 
hâve been earlier presented, and an opportunity thus afforded for 
correction or explanation, if possible. 

The decree will be reversed, and the cases remanded, with direc- 
tion to render a decree for the appellants according to the prayer of 
the bill. 



CUNNINGHAM et al. v. UNDBRWOOD. 

(Circuit Court of Appeals, Sixth Circuit June 3, 1902.) 

No. 1,027. 

1. LiBBii— Joint Défendants — Malice of Onb — Instructions— Sepabatb 
Verdicts. 

Where an action is brought agalnst two persons for libel, an instruction 
that, if both are found gullty, the verdict should be against both jointly 
for such amount as would compensate the plaintlff for the entire Injury 
done hlm, but if one was found to hâve been actuated by malice, whiie the 
other was not, the jury migbt also assess against that défendant, by way 
of Smart money, such supa as they saw fit, not exceeding In ail the amount 
sued for, is error, slnce in an action in tort against joint défendants one 
cannot be held liable to a greater extent than the others. 

S. Samb — BxbEPTioNs— Motion in Abrest — Bemittitcr— Àppeal — Eevebsal. 
Where, in an action for llbel against two défendants, under an erroneous 
Instruction o£ the court verdicts were rendered for compensatory damages 
against both. and for punitive damages against one, and judgments entered 
thereon, without exception to such charge or motion in arrest of judgment, 
and thé séparate judgment was remitted before the hearing In the ap- 
pellate court, the joint judgment should not be reversed because of such 
error. 

3. Same— Pleading— Justification— Inndekdo — Proof. 

Wherè, In an action for llbel, the plaintifC has, by Innuendo, assigned 
a spécifie meaniug to certain précèdent words, of which they were ca- 
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pable, and défendant, In his plea, admits tbe publication, and avers gen- 
erally the truth of the stàtements thereln, to sustaln such plea he must 
prove the truth of the llbesl wlth ttie mçanlng averred In the déclaration. 

1. Samb—Jdstipication— Evidence. 

Where, In an action for libel, plalntifC, by innuendoes, stated the mean- 
Ing Of the llbel to be tiiat he was not worthy to be retained in an office 
of tnist in a voluntary àesoclation, whlch he then held, because he had 
theretofore been guilty of immoral, dishonorable, and dlsreputable acts 
and ;Conduct, and défendant, in hls plea, averred the truth of such stàte- 
ments, the exclusion of testimony, ofEered by défendant, of dishonorable 
acts of plalntiffi as an offlcer of anothér association, for which he was 
deposed, was error. 

6. Samb— Gênerai, Réputation— 'Witnbss—Compbtenct. 

A wltness called to testify as to the gênerai réputation for morality of 
the plaintlff in an action ;£or libel cannot be required to show that he bas 
talkèd with a majority, or any large numbèr, of the people of the com- 
munity, in order to quallfy him to testify, 

6. Same— Réputation op Plaintipp— Mitigation op Damages. 

In an action for libel, where the character of plaintlff Is put in Issue 
by the gep^ral issue, évidence that hls réputation Is tarnished is compé- 
tent in mitigation of damages. 

7. Bamb—Chai^oe— Exceptions. 

Where, in an action for libel, the court charged that several parts of the 
publicatioh were libelous per se, and some of the parts so pointed out 
were confessedly so, an exception "to the portions of the charge wherein 
it is stated that certain parts of the publication are libelous per se" is too 
broad, a,nd therefore bad. 

8. Samb— Motive— Pkitilegb. 

Plaintlff, an offlcer In a voluntary association, brought an action for 
libel agalnst the editor and publisher of the officiai organ of the associa- 
tion for .pnWlshing an edltorlal charging plaintlff with immoral and dis- 
honest conduct, renderlng hlm unfit to hold such office. Défendant plead- 
ed justification, and that thé publication was made In good faith, and 
prlvileged. The court instructed the jury that the fact that the paper in 
which the publication was made was the officiai organ of the association 
"was of no conséquence." Heli error, since it was proper to consider that 
fact on the question of motive, as well as on the question of privilège. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

3?his was an action for Ubel, brought by John O; Underwood agalnst S. A. 
Cunnlngham and the Book Agents of the Methodist Episcopal Ohurch South. 
The publfcaitlon alléged to be Ubelous appeared as an edltorlal in a weekly 
newspaper perlodical pùbllshed at NashviUe, Tenu., Called the "Oonfederate 
Vétéran..'* This paper is owned and edited by the plaintlff In error Cunning- 
ham, and was published for hlm by the Book Agents of the Methodist Epis- 
copal Chureh South, a corporation created under thé lawS of Tennessee. Un- 
derwood wa«« éitizen of thestate of Kentucky and Ounningham a citizen of 
the State of Tennessee. The défendants pleaded Sépaïately. There was a 
verdict and judgnJent agalnst them jolntly for $15,000, and à separate verdict 
and judgpieijt Mf tast Ounningham individually for $10,000. The trial judge 
directed thalïi 9 ww trial be granuâ unless $12,000 of the Joint judgment 
should berçemitted, This was done, and the motions for new trial were over- 
Tuled. Separate blUs of exception were taken by each défendant, and separate 
wrlts of errop ftiiowed. Upon a formerday of this term the Book Agents, 
upon motlofti were allowed to dlsmiss the.writ of error sued out by them, 
which was ftpcordlngly done, and a mandate awardedi Upon the coming on 
of the hearing of the case upon the writ of error sued out by Ounningham, the 
défendant In error asked leave to remit and release the separate judgment 
agalnst S. 4,. Cùnnjngham for $10,000, 'which was objected to by said Cun- 

Ï6. See Llbel aûd Slander, vol. 32, Cent. Dlg. §§ 161, 316. 
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ningham, and allowed over sucli objection. It was accordîngly ordered that 
défendant be allowed to remit and release said judgment for $10,000 agalnst 
said Cunningliam, whlch was done. The plaintiff, Underwood, in bis déclara- 
tion, averred ttiat be was, at the time of the publication complained of, the 
superintendent and secretary of tbe Confederate Mémorial Association, a cor- 
poration ereated under the laws of Mississippi, and in receipt of a salary of 
$4,000 per annum, and that the said mémorial association had been organized 
and originated by the United Confederate Vétérans, a voluntary organization, 
composed of surviving soldiers and sailors of the army and navy of the late 
Confederate States of America; that in 1894 one Charles Broadway Rouss, a 
w^ealthy marchant of New York City, and an old Confederate soldier, proposed 
the érection and maintenance in some Southern city of a mémorial institnte or 
Battle Abbey in commémoration of the valor and self-sacriflce of those soldiers 
and sailors who had lost their lives In the service of the Confederacy, and that 
he would personally glve $100,000 for that purpose wheneyer an equal amount 
should be contrlbuted by others. Thls led the Confederate Vétérans' Asso- 
ciation to organize the Confederate Mémorial Association as a means of rais- 
ing the neeessary funds and for erecting and maintaining the mémorial abbey 
proposed. Thus the relations between the two organizations were of the most 
intimate character, the mémorial association being a mère instruraentality 
employed and controlled by the former. It was in évidence that S. A. Oun- 
ningham was a member of the said Confederate Mémorial Association, and 
that his paper, the Confederate Vétéran, was the recognized officiai organ of 
the Confederate Vétérans' Association. The publication alleged to be libelous 
appeared in said newspaper as an editorial uJider date of June 1, 1899, and 
was written by Cunningham. The publication is one of great length, and we 
forbear setting it out. It is enough to say of it that It included some very 
detailed and stringent criticism and comment upon the conduet of the plaintitC 
as an agent and offlcer of the Confederate Mémorial Association, and chal- 
lenged the propriety of his rétention in its service as a person unflt and un- 
trustworthy for so confldential an office. 

T. C. Daniel,, for plaintiff in error. 

John A. Pitts, Baxter Smith, and Firman Smith, for défendant 
in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judgé, having made the foregoing statement 
of the case, delivered the opinion of the court. 

I. The action was a joint one against two défendants. There was 
a verdict and judgment against bdth for $15,000, and a verdict and 
judgment against Cunningham alone for $10,000. The joint judg- 
ment was eut down, upon suggestion of the court and by consent 
of the plaintifï, to $3,000 ; and the separate judgment against Cun- 
ningham alone has, upon motioii of the défendant in error, and by 
order of this court at a former session of this term, been altogether 
released, remitted, and set aside. This was objected to by the plain- 
tiff in error Cunningham, upon the ground that the error of the 
court below in rendering two separate judgments in the same joint 
action could not be thus cured, and it is now insisted that the action 
of this court in allowing a remittitur oî isaid separate judgment should 
not availthe défendant in error in curing the error in rendering 
separate judgments against joint défendants. The court below, in 
substance, instructed the jury that, if they found both of the de- 
fendants guilty, they should find a verdict against both jointly for 
such an amount as would compensate the plaintiff for the entire in- 
jury done him by the publication; but that if they found that one 
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ofithejdi&fcnd^a't»; was actuateduby malice, vvhile the otl^er was not, 
the j»ry*iM|fhti(;ifîthey;saw proper, "assess also againstthat défend- 
ant, by way oî Sifiatt money oi' punitive damages," such a sum as 
they sàw fit, not Qxceediiig in ail the amount sued, for in the writ. 
In another part of the charge he instructed the jury that there was 
no évidence frotïi. which they could infer that "the "Bock Agents" 
were acttiàted by malice, and that they 'were not "liable for anything 
but com^ens^tory^dapiages." "Xtie^ court alsO pointéd^ put with em- 
phasis the évidence! iwii-ichi might be regarded as prpying the malice 
of Cunningham, andconcluded by saying: "If he was, ,you would 
be entitled tb givb punitive damages as against him, and to give a 
verdict ;thàt'\yo«ld*ii;jplyde, Smart money a^ agaiflst hiih; but in no 
eveit ag^^ilJst tfie «^tn^r dëfetiùdant:." Althbugh i;leit,her the verdict 
noti judgment as enteredupon the; journal shows that the separate 
Vèrdi^'^brjudgttient against Cunningham was only for "smart money 
oé'.pjiinîtiye dàftiagès, and the',](erdict aiid judgmètlt against the 
iy(0 âçféndants jqijitly'purely; fôr comperisatbry: damages, we are 
justiied in so assumingfrom: the charge of the court above referred 
to.'' .■•;■; ■ '^ •■- ■■•■ .< '•' 

That the cpurt erred in permitting such an apportionriient of dam- 
atgès when the plàintiiï hàd eleçtea to sue both défendants in one 
action is very ;obviotis. Wrongdoers . sued together and found 
guiity in an action for: slander or libel, or atty other form of tort, 
are hàble for the whplë ihjtiry tO the plaintiff; and the question as 
tb whether one is moi'e culpable than anpther iS of no importance, 
for each is liable for ail the damages, without regard to degrees of 
guilt. That one may hâve been' attuated by that degree ôf ill will 
and evil purpose constituting actùal malice does not in any wise jus- 
tify a division of the damages, so as to throw upon one of two or 
more tort feasors sued [togethèTL a responsibility beyond that cast 
upon the others, whether done by way of compensation or punish- 
ment. The comrnon law preyails in Tennessee, where this action 
was tried, and there aiiç-no cas^s to.Nvhich pur attention has beqn 
caUed which justify thp departure^i^roni the rule of common law as 
we hâve stated it, Gaslight Gpry/Lansden, 172 U. S. 534, 19 Sup. 
Ct. 296, 43 Lf. Ed. S43;'Railroa4 Ço- V. Jonqs, 100 Tenu. 512, 45 S. 
W. 681 ; Add. Torts, § Ï395. Jt iç plain that the error in the charge, 
if exception had been taken thereto,— which was not the case, — cpuld 
hâve been corrected, ,so far as the défendants; were concerned, by 
rendering a judgment only, upon the verdict returned against both 
défendants. If, on the other hand, a motion in arrest of judgment 
had been made upon the ground that under the pleadings there could 
be but one judgmeiilï, tjie içrfor could be corrected by setting aside 
the separate judgment, and suffering the joint judgment to stand. 
Neither will this court reverrse a judgment for an error which can 
be plainly cured, without préjudice: to anothèr, by a remittitur sea- 
sonably assented to, Tefft'V.gtern, 21 C. G., A- 67-73, 74;Éed. 755; 
Hansen v. Bpyd, 161. U. S, 397, 16 §up. Ct. 571, 40 L.^Ed. 746; Bank 
V. Ashley, 2. Pçt. 327, 7 L, Ed. 440, 492; Construction Co. v. Sey- 
mour, 91 U. S. 6461656, 23 5U. Ed. ,341. ^ 

2. The p^aintifï, by innticndpes, -h^s assigned a meaning to, several 
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antécédent sentences or phrases in the alleged libelous editorial, 
which, in law, they would hardly seem capable of bearing. Wtten 
antécédent words are capable, as matter of law, of being understood 
in more than one sensé, it is the office of an innuendo to designate 
that me^riing which the plaintifif proposes to establish as the mean- 
ing intended by the défendant and understood by those who heard 
or read thçm. Townsh. Sland, &. L. § 338 ; Watson v. Nicholas, 6 
Humph. 174; Kerr v. Force, Fed. Cas. No. 7,730, 3 Cranch, C. C. 8. 
An innuendo can neither add to nor change the meàning of the de- 
fendant's language, or operate as an averment importing into the 
case anything which is not a véhément presumption from the pré- 
cèdent words. 13 Enc. PI. & Prac. 51 et seq. If the plaintifif, by 
innuendo, has assigned a meaning to antécédent words of which 
logically they are not capable, the défendant should demur; for 
whether the language is capable of the meaning designated is for the 
court. Whether the meaning is, in fact, that assigned, if capable of 
more than one meaning, is for the jury. Townsh. Sland. & L. § 342. 
If capable of bearing the sensé pointed out by the innuendo the plain- 
tifï is bourid by that interprétation, and cannot save his case by prov- 
ing a différent meaning. Id. § 338, and cases cited. The plain 
meaning which the plaintifif, by his innuendoes, has sought to attach 
to certain detached senteiices or particular imputations in the libel- 
ous publication in question, is that he (the plaintifï) was not worthy 
of continuance in the employment of the mémorial association, be- 
cause he had theretofore been guilty of "immoral," "dishonorable," 
"dishonest," and "disreputable" acts or conduct. Thus, by one in- 
nuendo, the précèdent words are averred to mean that plaintiff was 
so unworthy of the trust reposed in him as to make his appointment 
an outrage, and require its rescission. By another it is averred that 
by the antécédent words the défendants meant that the plaintifï was 
"dishonest, disreputable, and irresponsible," and by another the de- 
fendants by the words précèdent are said to imply that the plaintiff 
had been guilty of "improper and dishonorable deportment, that he 
had begged to avoid newspaper controversy on the subject of that 
deportment, and that forbearance had ceased to be a virtue." After 
rauch demurring, pleading, and repleading, an issue was reached 
upon a plea, which, while denying ail malice or other evil purposes, 
justifies the several paragraphs made the subject of innuendoes by 
claiming that the relation which the plaintifif and the défendant Cun- 
ningham bore to the Confederate Vétérans' Association and its ad- 
junct, the Confederate Mémorial Association, was such as to make 
it the duty of défendant Cunningham, in the gênerai interest of the 
association, as the editor of the officiai organ of one association and 
a member of the other, to point out the unfitness of plaintifï for his 
ofiflce, and that the publication was, therefore, conditionally privi- 
leged. That plea also averred "that the several parts of said sup- 
posed libel set out in said déclaration, the publication of which is 
admitted, are true in substance and in fact, and that each one of said 
parts to which innuendoes are made was written, printed, and pub- 
lished, and the entire paper set out in the déclaration as a Hbel is 
true in substance and in fact, and the same was written, printed, and 
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pwb]j,she4i aj^d were inf.çrepces .and conclusions drawn from the char- 
àcter/and.cqnduct orth^^'ç^çiir^^ which dîsqualifàed hini from being 
tbe ajgpt'of said assôciafiçi^xland which wefe known to the défend- 
ant piiblis^ef at the timé! pî tnç. publication, which was made without 
ma,%e, à^îji(d upon which, ^gaîd çwblicatioh wa's fully justified, to wit. 
Défendants hère ple^d' aijd .çîioyif' that àt the time of said publication 
it was knpwn to thè publi^her, the défendant Cunningham, that John 
C. TJndçrwôod, the plàiatîçf^îwas wholly disqualified to be and remain 
said agent. It wa$ kriowti ||p hitn that said plaintifiE had been guilty 
of the following improprijetîes and wrppgful acts in and about the 
business about which hç' was engaged 'for said association, in and 
about other tfansactioiig^, tô wit." Then followed â short statement 
of a nuinber pf alleged spçcîfic instEinces pf alleged misconduct, tend- 
ing to induî^e the opinijOn expressed in tne publication. Thèse spé- 
cifie instances pîallèged ipipropriety not being set out in détail, the 
court ordéred the défendant Cunningbapi to file, ùpon the demand 
of the plaintiflf^ a bill of particulars. Thereupon the défendants filed 
a bill oi particulars setting fprth the matters upoh which they would 
rely in support of their said'plea. In response such a bill was filed, 
which set out a number of spécial instances of £illeged misconduct. 
In support oî this plea the défendant Cunningham ofïered to prove 
one of the spécifie matters so noticed in the bill of particulars, and it 
is assighed as errop that' the .évidence was erroneously excluded. 
The matter arose in this wise : The détendant Cunningham was in 
the witness bpx, and had given évidence not excepted to, when, dur- 
ing his said examination in chief, there occurred the following: 

"By Mr. Ohaippion, for Cunningham: We expect to prove there was or- 
ganized in 18^ what was loiownas tlie 'Chicago and Southern States Associa- 
tion.' By the Court: If yOu w^t to;inïcliè an avowal, you can corne hère 
and make it. By Mr. Chariîploa, for défendant Gilnningham: We expect to 
prove that this Chicago and Sonthem States Association was organized in 
1895, primarlly for the pprpose of bringlng about a better feeling between 
Chicago and the Southern stfttœ with référence to trade, etc., and also for the 
purpbse of doing honor to à re;çiment of which Col. Turner was the colonel. 
Mr. Underwood was made the principal manager of that enterprise, and had 
charge ofltB finances,— really organized it in a great measure. And we ex- 
pect to bHow that there was a secret arrangement between him and the rail- 
road companles, whereby he was to get flve dollars on every passenger that 
went on that trlp- Thçre wèire flve trains, and when this f act was made 
known to thè' executive committee, through the secretary, Mr. McNeal, a meet- 
ing was immëdiàtely held by the executive committee, which resulted in the 
discharge Of Mr. Underwood under a certain compromise aiTangement, and 
he had no Inrther connection with, the excursion. This fact was known to Mr. 
Cunningham at the timé he wrote this communication. (Objected to by at- 
torneys for plaintlfl.) By the Court: And the court sustalns the objection 
to it, beeause It Is not peirtinent in. any way whatever to any issue in this case. 
(To which action of the court défendant Oannlngham excepted.)" 

The fact that the examination in çhief of the witness then on the 
stand had |)pt been concluded when the above avowal was nlade, and 
that it was' eyidently made.to the court at the court's suggestion, and 
out of heaf irig of the jury, leads us to the conclusion that it was an 
avowal of évidence, which it was desired to elicit from the witness 
then under examination. Thc; truth of any defamatory words is, i{ 
pleaded, a complète défense to aiiy action of libel or slander. The 
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onus, however, lies upon the défendant, for the falsîty of defamatory 
words is presumed in the plaintiff's favor. A justification must be as 
broad as the charge, and the whole of a libel must be proved true, 
net a part merely. But if the libel consist of a number of defama- 
tory statements, and some are proven to be true, the plaintiff can 
recover damages only for the parts not true. Thus a défendant may 
justify as to one particular part of a libel in mitigation of damages if 
the part justified be distinct from the rest. So he may justify as to 
one part, plead privilège as to another, and deny the rest. 13 Enc. 
Pi. & Prac. 84; Odgers, Lib. & Sland. 135. "ïf the words are laid 
with an innueudo, the défendant may justify the words, either with 
or without the meaning alleged in sùch innuendo, or he may do 
both." Odgers, Lib. & Sland. 135; Newell, Defam. p. 648; Bank v. 
Bowdre, 92 Tenn. 723, 731, 23 S. W. 131. The efïect of the various 
charges of the libel, with the meaning annexed thereto by the in- 
nuendo, is to charge the plaintiff with being an immoral, dishonest, 
disreputable, and untrustworthy man. 

The défendant undertook to justify generally, without distitiguish- 
ing betweeïi the meaning imputed by the innuendoes and a more 
mitigated sensé. Where this is done it is a defçnse which must be 
regarded as a justification to the libel as explained by the innuendoes. 
To sustain such a plea it is necessary to prove the truth of the libel 
with the meaning averred in the déclaration. Atkinson v. Free Press, 
46 Mich. 341, 347, 9 N. W. 501. The spécial matter which the de- 
fendant proposed to prove had no direct connection with any con- 
duct of the plaintiff in respect of his duties as a salaried officiai and 
représentative of the Confederate Mémorial Association. But if the 
facts which the défendant offered to prove were true, and were known 
to him when he published the libel in question, it would tend to estab- 
lish the truth of the words imputing unfitness to the plaintiff for the 
work he was engaged in by reason of acts and conduct which, with- 
out explanation, might well go to a jury as tending to show that 
plaintiff had been guilty of "dishonorable," "dishonest," and "dis- 
reputable" conduct, as charged in the déclaration. The meaning 
imputed to the words used by the défendant of the plaintiff having 
been averred to be that he had been guilty of dishonorable, dishonest, 
or disreputable conduct rendering him unworthy of trust and con- 
fidence, it would be strange, indeed, if the défendant should be pre- 
vented from proving spécifie instances of just such conduct as a dé- 
fense. Greenl. Ev. (i6th Ed.) § I4h; Ratcliffe v. Courier-Journal 
Co., 99 Ky. 416, 36 S. W. 177; Lanpher v. Clark, 149 N. Y. 472, 44 
N. E. 182. The libel as interpreted and explained by the innuen- 
does is the libel which the défendant undertook to justify. He has, 
in effect, boldly alleged that the words, taken in the meaning des- 
ignated by the plaintiff, are true. When justification to so gênerai 
and vague a charge or collection of charges is pleaded, the justifica- 
tion must be pleaded with such particularity as to give the plain- 
tiff précise notice of the charge he is to meet. Thus, in illustration, 
it is stated in Odgers, Lib. & Sland., at page 135, that: 

"If the libel makes a vague gênerai charge,— as, for instance, that the plain- 
tiff Is a swindler,— it is not sufflcient to plead that he Is a swindler. The de- 
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fendant ihust set fortB thé spécifie Xafets whlch he mçans to Rrove ta order to 
sbow that the plalntHC Is a swlnâJeri" 

* This is preci'selywhatithe defeiidant Cunninghatn did, and, having 
assumedall the responsibility o£ such a challenge, évidence tending 
to provfe'thie truth .crfthis plea was qrroiieously excluded. 

3. Error is assigried upon the ruling of the court that the witness 
B. M. Hbrdwasnot qualifiée to speak as to.the gênerai réputation 
of the plaiôtifif, Underwood. The witness was asked by one of the 
attornèys for 'the défendant whether he knew plaintifFs gênerai char- 
acter in î>îa»hville at thetinie of the alleged libel. Thereupon the 
foUowing coUoquy between the witness and the counsel and the 
court occtirred: ' ' ■ 

"Witness: Hls genetial réputation for mbrailtyî Counsel for Plaintiff: 
State flrstwhetber you know It By the Court: You understand now what is 
meant'by hls gênerai réputation for iporallty,— that is, the estimate In wUich 
he was h^Idby a,majonty of the pedple hère, having talked with them. A. 
His gênerai réputation? By the Court: Do yoil know that? A. I know, from 
having talked wlth people, what hls gênerai réputation is. I don't know of 
my Personal knowledge.!: By: the Court: Understand, you know what the 
phrase 'gfeneral réputation* means,'^the estimation In whlch he^'is held by a 
niajorlty of the people her^ ,Now, bave you talked to the people in this com- 
munity, to the majoritiS^' of them, fllp, ânything likê that, or hâve you only 
talked to those in your bivouac? A. Oh, I hâve talked tp people ont of my 
bivouac, but I couldn't say I haVe talked to a majority of the people in this 
çommunlty. By the Court: How do you know, then? That is the test How 
do you linow hls ^gênerai reputatjon; not what a f ew people may thlnk of him, 
but his gei^eHil reputàtiôilT A. Hls gênerai réputation I ean only jùdge by 
the majbrrty. of the pécule I Kayé talked to. That is bad. By the Court: 
The jury must dlsregardthat statemènt, because that was thrust ont without 
permission of the court, ànd while the court -was trying to flnd ont whether 
he was quallfled to pj^te such statement. By Mr. Champion:' I don't under- 
stand Stls necessary'fop him to talk le* a majority of ail the people. By the 
Court: .Nb'; t>ut a toâjbrity to whoni hfe bas talked might show hls préjudice, 
if be had àny, and wonld not be a test of his réputation in this community. 
If he knows what his gênerai réputation is hère, he' may say. He knows or 
he does not know. ■ Q. You lived liere at the tipie? A. Yes, sir. Q. Talked 
wlth a great many people,— émough f6 satlsfy you? A. Yes, sir. (Objection 
by platatlfC as lèadlng. Objection sustained.) Q. You talked wlth a great 
-many pëople? By the Court: How many does he mean by a great many 
people? ,Q. Stàte, then» Maj. Hqrd, If, from the people you talked with, both 
Inand out of the bivopaç, yçu Unoiif his gênerai .character for morallty? By 
the Court:, In this cpmmunlty, whether you kiiow hls gênerai réputation; 
and if you knoilv what thlèls, you can answer whether you know his gênerai 
réputation. A. Hls gênerai réputation— By the Court: State yes or no, 
whether you 1 know bis gênerai réputation; whether you are acquajnted with 
it. A, If I; could get it clearly into my-, mind what is his gênerai réputation. 
By thç Court; I fiave explalned, it is the estimation in which he Is held by 
the people génerally; not by'a few, or a little number, but generally. Now, 
do you know that gênerai réputation? Càn you answer that yes or no? A. 
I don't know ail the people ta the community, but— (Objection by the plaln- 
tifiC.) By the Court: Yon ean answer that question yes or no. A. But his 
réputation wlth those that I inpw— By Mr. Baxter Smith: You need not 
tell whal hjs rèputàtl6ii 3s wlth them. State whether you know it or not. 
A. I only'Mhow it frota bearsay. By Mr. Champion: Do you know enough 
to know -«('hat his réputation was at that tlmeî By the Court: That is pre- 
clsely what tfee court is trying to test him about,— whether he knows how he 
Is held by the people genprally, jUpou understand what that means,— how he 
was held by the petfple ta this comtouni'ty generally, what hls gênerai réputa- 
tion Is, what the people generally think of him; not a few, or a little number, 
anything of *hat sort, but the people generally. You ean answer that question 
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y es or no. Do you know hls gênerai réputation or not? A. People generally, 
as far as I know— By the Court: Answer the question whether you know 
his gênerai réputation or net. You can answer tiiat yes or no, now. A. 
Take it as a wliole, I would say no." 

The gênerai réputation of one inquired about is the estimate in 
which he is held by the community, and the usual and well-approved 
method of inquiring into gênerai réputation, or generar réputation 
in respect of any particular trait of character, is to ask the witness 
whether he knows the gênerai réputation of the person in question 
among those who know him, and whether that réputation is good 
or bad. Greenl. Ev. § 461; Ford v. Ford, 7 Humph. 91; Gilliam 
V. State, I Head, 38, 73 Am. Dec. 161; GifEord v. People, 148 111. 
173, 35 N. E. 754; Robinson v. State, 16 Fia. 835. Ordinarily, the 
value of the witness' évidence may be left to be determined by a 
cross-examination as to the extent and means of his' knowledge of 
the réputation borne by the person inquired about. It is, however, 
not unusual, nor improper, on objection to require the party ofifer- 
ing the witness to show, before allowing the witness to speak, the 
knowledge which the witness has of the gênerai réputation of the 
person in question. The witness' knowledge of réputation must for 
the most part be derived from what he has heard others say upon 
the subject. But it is a great mistake to suppose that unless the 
witness has talked to a majority, or any other large proportion, of a 
community, that he is not qualifîed to speak. Nashville is a city 
of about 100,000 people. In a "community" so populous it might 
well be that a very small number of persons would know anything 
whatever about a particular inhabitant, and that a still smaller num- 
ber had been heard by a witness to say what was thought or said of 
the person inquired about. The "community" whose estimate of 
character is to be ascertained is, therefore, composed of those called 
by some jurists "his neighbors," by others "his associâtes or ac- 
quaintances," and by still others as those who are "conversant" with 
him. The provable gênerai réputation of one is, in a large sensé, 
the prevailing estimate concerning the person inquired about enter- 
tained by the community thus defined. It must foUow, therefore, 
that it is not necessary that a character witness shall be able to say 
that he knows what a majority, or any other particular number, of 
the persons conversant with the person inquired about say about 
him. If 'the witness has heard enough to enable him to say that he 
thinks he knows the prevailing opinion entertained of him by his 
acquaintances, he is compétent to speak, subject to cross-examina- 
tion as to sources, extent, and correctness of his information. Gif- 
ford V. People, 148 111. 173, 35 N. E. 754 ; i Greetil. Ev. § 461 ; State 
V. Turner, 36 S. C. 534, 15 S. E. 602; 5 Am. & Eng. Enc. Law, 880; 
Robinson v. State, 16 Fia. 835; Ford v. Ford, 7 Humph. 92; Pick- 
ens V. State, 61 Miss. 563; State v. Reed, 41 La. Ann. 581, 7 South. 
132. One cannot read the coUoquy set out above without reaching 
the conclusion that the witness was qualifîed to speak, but was re- 
pressed by the efïect upon his mind of the plainly erroneous instruc- 
tions from the court that gênerai réputation "is the estimate in 
which he is held by a majority of the people hère, having talked 
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with them." In subséquent; parts of the eolloquy this was reason- 
ably modified. and cornected, but it is plain that the witness con- 
tînuéd to rest under tJie'bèlief induced by the ruling and instruction 
of the court that he could not speak because he had net "talked 
with" a majority of the: -whole peôple of Nashville. The error of the 
trial judge went so to the root of the whole matter in his original 
instruction that nothing less than a veryclear and pointed correction 
could possibly cure the effect upon the witness. The question of 
thé character of the plaintiff was put in issue by the plea of the gên- 
erai, issue, and évidence was compétent in mitigation of damages. 
Il thfe plaintiff was a pèrson of tarnished réputation, it was com- 
pétent for the défendant toshow it, for such a plaintiff cannot hâve 
r$ceivèd much damage. Hackett v. Brown, 2 Heisk. 264-277 ; Drown 
V. Allen, 91 Pa, 394; i Greenl. Ev. § 424; 13 Enc. PI. & Prac. 72; 
PostPub. Co. V. Hallam, 8 C. C. A. 201-207, 59 Fed. 530; Duval 
V. Davey, 32 Ohio St. 604; Randall v. Association, 97 Mich. 136, 56 

N. W. 361 ; V. Moor, i Maule & S. 284. In v. Moor, 

cited above. Lord Ellenborough said : "Certainly a person of dis- 
paraged famé is not entitled to the same measure of damages with 
one whose character is unblemished, and it is compétent to show 
that by évidence." The exception taken was sufificiently defînite 
under the circumstances shown by the eolloquy, as the court could 
not possibly fail to know the ground upon which his ruling was 
objeeted to, 

4. SeVeral errors hâve been assigned upon the charge of the court. 
So far as the assignments are pointed at the instructions of the court 
as to certain parts of the publication being libelous per se, it is 
enough, to say that the only exception to the charge of the court 
in respect to that subjectis a gênerai exception "to the portions of 
the charge wherein it is stated that certain parts of the publication 
are libdçus per se." As there wére a number of parts of the pub- 
lication construed to be libelous per se, this exception is appUcable 
to each one. As sonje parts of the pubhcation were confessedly 
libelous per se, ail questions of truth or privileged occasion out of 
the way, the exception is too broad, and therefore bad. It is not 
admissible under so broad an exception to assign error upon a single 
one of many paragraphs of a; charge, some sound and some un- 
sound. Ail must be alikè erroneous to save so gênerai an excep- 
tion. The court instructed-the jury that the évidence did not show 
that the publication in question .was conditionally privileged. We 
are unable to find any exception to this part of the charge. 

5. The- court instructed the jury that the fact that the newspaper 
owned and edited by the plaintiff in error Cunningham, and in which 
the publication in question was ; made as an editorial, was the officiai 
brgan of the Confederate 'Vétérans' Association, was of "no consé- 
quence in the case, so far as I can see." This was error. For the 
purpose of . rebutting maliqe it was compétent to show the relation 
which Cunningham and W$ paper bore to the vétérans, also repre- 
sented by Underwood, and' eviden<;e showing a good purpose in 
making the publication was* clgarly compétent to rebut malice. It 
was also compétent upon the, question of conditional privilège. In 
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Hunt V. Railway Co. [1891] 2 Q. B. 191, Lord Esher saici: "If the 
communication was of such a nature that it could be fairly said that 
those who made it had an interest in making such a communication, 
and those to whom it was made had a corresponding interest in 
having it made to them, — when thèse two things do exist, — the oc- 
casion is privileged." Insurance Co. v. Buckner, 39 C. C. A. 20-29, 
98 Fed. 222. Of course, the privilège will be lost if the statement 
is made to an unnecessarily large number of persons, which is ordi- 
narily a question for the jury. Fras. Lib. & Sland. 127. Nor will 
mère behef in the truth of defamatory statements afford a défense, 
and there "will be no privilège if the statement contains exaggerated 
and unwarrantable expressions." Fras. Lib. & Sland. 128. To say to 
the jury that it was of no conséquence what the relation of the Con- 
federate Vétérans' Association was to the paper published by Cun- 
ningham was to deprive the défendant of the bearing of that relation- 
ship upon the question of motive or malice, as well as upon the 
question of privileged occasion. 

For the errors indicated, the judgment as to plaintifï in error 
Cunningham will be reversed, with costs, and a new trial awarded. 
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(Cirenit Court of Appeals, Ninth Circuit. May 12, 1902.) 

No. 770. 

1. JuDiciAL Sale— RiGHT of Rédemption — Subséquent Lien. 

Code Civ. Proc. Mont. § 702, provides that, where the answer of a 
défendant admits a part of the claim sued on to be just, the action may 
be severed on plaintifE's motion, and judgment rendered on the part so 
admitted. Section 1234 glves the right to redeem from an exécution sale 
to a créditer having a lien by judgment, mortgage, or attachment on 
property sold subséquent to that on whlch It is sold. A plaintlffi sued on 
two distinct causes of action, and procured an attachment on both, whlch 
was levied on real estate. One cause of action was admitted, and the 
action was thereupon severed, and judgment rendered on sucli cause, 
under which the attached property was sold to a thlrd person. The ac- 
tion on the remainlng cause was contlnued. Held, that the attachment as 
to such part still remained a lien on the property, subject to the sale 
made under the judgment, and constltuted a "subséquent lien" entltllng 
plaintiff to redeem from such sale. 

2. Same— Attachment— Pleadings— Evidence. 

Plaintiff, claimlng a lien by attachment on premises sold under exécu- 
tion, paid to the sherlfC the sum required to redeem, and, on the sherlff 
thereafter Issuing a dèed to the purchaser, brought an action to hâve the 
purchaser declared a trustée for plaintiff. The purchaser, by his answer, 
made no issue as to the levy of the attachment, but denled that the lien 
was in force at the time of the alleged rédemption. Helâi, that évidence 
of defects in the levy of the attachment was inadmissible. 
8. Same— Rédemption — Validitt — Depects in Substance. 

In proceedings by an attachment lienor to redeem premises from an 
exécution sale the valldity of the rédemption Is not affected by defects, 
unless they are defects in substance. 
4. Same — Purchask at Tax Sale. 

Code Olv. Proc. Mont. § 1235, requires that a redemptioner in redeeming 
property sold under exécution shall pay the purchaser the amount of any 
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■ assessment or taxes -whleh iie mày ïiave pàld thereon after hls purchase, 
*w4tli'lntèrBSt on such amotmt. A purchaser at exécution sale afterwards 

.o;E»rtïlii.se#tlieji)rOperty at a.tax sale. Held, that such purcbase at the 
tâi çaie was not a payment oj the.tax and discharge of the lien, but con- 
tlAtieà'tlie tax lien, and a ifeitténiptloiier from the exécution sale was not 

■ rèqtflrèd to pay to the pnrcBaëer, or for hlm to the sheriff, tlie amount 
pald àt aûch tax sale. ,, . 

5. SAMB-ii^REDlTOR HAVING A IiIBK. : 

: tln^îej; ; Code Civ. Rrop, l^o^lt, 8 1235, provldlng that if a purchaser of 
land.'àf an exepution sale le also à creditor haying a prior lien to that of 
the rtedempâpnèr, other ttiàn thè judgment under which the purchase was 
'ttâdè, the rédemptions mùst paythe amoûnt of such lien, with interest, 
;ln :oï!iler to rédeem, -where such puirchaser thei-eafter purchases the prem- 
ises. at a tax sale, he does not thereby become a creditor of the judgment 
debtor.i and the amount of ti^e lien so acquired need not be paid in 
redeenjîilg from the exécution salé. 

6. SAME-iPLÉAblNG— ESTOIJPEÇ. 

: Blâllittff brought an action on two claims, and attached the debtor's 

■ real psroperty. One of the elaims Was adraitted, and judgment was en- 
tered therefor, and the property sold to a third party, the défendant here- 
In, under exécution, the action being continuèd âa to the otber claim. 

'Witttn a .yeat from sueli sale, plaintiff, claiming the rïght to redeem 
under hisjattachment, paid tb the sherifC the sum necessary to redeem 
from defendant's purchase, and -within 60 days thereafter another cred- 
itor, who had attached the property, redeemed from plaintiff, and subse- 
quently assigned ail his rights to the premises to plaintifC. Before such 
assignment défendant commenced a proceeding for mandamus to compel 
the sheriff to exécute a deed to 'défendant as such purchaser, -which appli- 
cation jwpis granted, and tbe deed issued. Thereafter plaintiff brought 
thls action to hâve défendant adjudged to hold the tifle in trust for plain- 
tiff. Défendant, having flled hlaans'wer, asked leave to amend by setting 
up such mandamus proceedings, and alleglng that plaintiff appeared 
therein as one of the real pafties to interest, and openly took part In and 
controUed the proceeding, and reslsted such application, and that the steps 
taken by the sheriff in the premises were for the baaeflt of said creditor, 
■who redeemed from and subsequently assigned to plaintiff, and were car- 
rled on with his permission and by hls authorlty. Helct, that such pro- 
posed amendment did not show 'that plaintiff 's assigner was a party to 
or tookijpait in such mandamus proceedings, or that plaintiff was In any 
way estopped by such proceeding; hence it was not error to refuse such 
amendmetit' ' 
Ross, Circuit Judge, disisents. 

Appèàl from tHe Circuit Court of the United States for the District 

of.MôntàijJi,.' \^;'[' 

On December 3, 1896, John O'Rourke commenced an action in the district 
court for the Second district of llie state of Montana against the Grand 
Opéra Hwiee Company, a corporation, as défendant, and joined in his com- 
pjaint two causes pf action, — c^ne iipo>n a promissory note of the corpora- 
tion for $762; i tbe pther for $586, clalmed by O'Rourke to hâve been paid 
out by hin» for the corporation. 0]|,the same day, upon a wrlt of attach- 
ment Issued in said cause for; botb causes of action, the property in con- 
troversy in the présent suit was attached. The corporation appeared, and an- 
swered the compl,aint, not controvprtjng the flrst cause of action, but denying 
the facts alleged as to the second, On September 16, 1897, Judgment was 
rendered f or ,0'Bpurke upon tl^eârst' cause of action, and the case remalned 
pending as to tbe] other. Upon the Judgment so made and entered an exécu- 
tion Issued, and iipon December 27, 1897, the property in cpntroversy was 
sold by the sheriff to Sllas F. King, the appellant, who purchased the same 
for the sum of $1,072.42. On December 3, 1896, — the same, day on which 
O'Rourke's 'action was beguû.-r-J. Oi Bender, the appellee hèrein, began an 
action àgàlhst tiie corporation Upon three causes of action, aggregating 
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Ç700, and on the same day attachment was Issued npon his complalnt, 
and thereupôn tKe property In question was attaehed subject to the attach- 
ment of O'Rourke. The appellee obtained judgment on hls action on May 
21, 1898. On December 3, 1896, John F. Forbls also began an action against 
the corporation to recover $500. On the same day he also caused a wrlt 
of attachment to Issue, and the property to be attaehed. His attachment 
was subséquent to those of O'Rourke and the appellee. On May 21, 1898, 
Forbis obtained a judgment against the corporation in his action. On De- 
cember 27, 1898, — 12 months after the sale to King, — O'Rourlce, claiming 
to bave a right of rédemption upon his attachment still subsisting for his 
controverted cause of action which remalned pending after judgment had 
been entered upon his flrst cause of action, tendered tO the appellant the 
amount of the purchase money, whlch the latter had paid, together with 
the statutory interest thereon, for the purpose of redeeming the property. 
On the sanie day the appellee served upon the sherifC of the proper county 
his notice of rédemption, and under hls said notice paid to the sheriff 
for O'Rourke the amount of money whlch O'Rourke had tendered to the 
appellant, together with the amount which O'Rourke claimed to hâve beea 
secured by his attachment The appellee then, as agent and attorney for 
O'Rourke, receipted to the sherlfC for the money whlch he had tendered 
for O'Rourke, and as the agent of O'Rourke recelved the same. Thèse 
rédemptions or attempted rédemptions were made withln one year from 
the date of the sale under exécution; that being- the time allowed by the 
Montana law for rédemption from exécution sales. On January 10, 1899, 
and withln the 60 days allowed by law to redeem from a redemptioner, 
Forbls, upon his judgment, redeemed from the rédemption made by O'Rourke 
and the appellee. On January 19, 1899, notwlthstanding thèse rédemptions, 
the sheriff executed to the appellant, as purchaser under the O'Rourke 
judgment, a deed to the premlses in controversy. On February 25, 1899, 
Forbls conveyed back to the appellee ail rlght whlch he acquired by his 
rédemption. Thereaf ter the appellee Instltuted In the circuit court of the 
United States for the district of Montana the présent suit against the appel- 
lant, praylng that the latter be declared a trustée for hlm as to ail rlghts 
acquired under the sheriffs deed. The answer of the appellant, King, 
denied that O'Rourke, at the time when he attempted to, redeem said prop- 
erty, was a creditor of the corporation having a lien against the property 
subséquent to that upon whlch the same was sold, or that under said at- 
tachment lien he redeemed the property from sale, and denied that the 
attachment lien of the appellee was subséquent to the Judgment and attach- 
ment of O'Rourke, and denied that the appellee under his judgment redeemed 
said property from the sale to the appellant, or from the rédemption at- 
tempted to be made by O'Rourke, and denied that the attachment of Forbls 
Is subséquent to the lien on whlch the property was sold on exécution, 
and denied that Forbis redeemed from said sale or from sald attempted 
rédemption; and the appeUant, In his answer, further set up the levy of 
certain taxes upon said property, for whlch sald unpald taxes sale was 
made, at which the appellant, to proteet his interests, bought In the prop- 
erty at such sale, and recelved therefor tax certiflcates, having paid at such 
sales on February 8, 1897, $650.68, at a sale for taxes due for 1896 for 
State, county, school, and road purposes; on January 29, 1898, $618.72, 
for taxes due for 1897 for state, county, etc., purposes; and on February 
21, 1898, $429.76 for city taxes due for the year 1897; and avérred that at 
the time when the said O'Rourke and sald appellee and said Forbls at- 
tempted to redeem sald property they wholly failed to tender or deposlt 
wlth the sheriff, for the appellant, the sums so paid by hlm for taxes, and 
that for that reason the appellant refused to accept the amount whlch was 
paid for hlm to the sheriff. 

J. K. McDonald, Campbell, Metson & Campbell, and h. S. B. 
Sawyer, ifor appellant. 
Forbis & Evans, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GIL1ÇERT, Circuit Judge, âfter stating the case as above, delivered 
the opinion of the court. 

It is côotended that O'Rourke's rédemption was invalid, for tlie 
reason that ûpon taking judgmejtjt as to one of his causes of action 
his attaclinient lien was merged Jn the judgment, and no attachment 
lien survived as to the, other and undetermined cause of action; 
and that if, indeèd, his attachment Hen survived, it was not à lien 
"sub|equëht" to that upon which the property was sold, and was 
not,.tîi3r^fpre, a lien such as entitled hin;i to redeem under the pro- 
visions ; of the statute, which gives the right of rédemption to "a 
creditor having a lien by judgment mortgage or attachment on the 
pj'operty éfeM, or on some sharé or part thereof subséquent to that 
oh which, ithe property îs, sold." Codé Civ. Proc. | 1234. The 
judgment wbieh, O'Rourke took. upon the uncontroverted cause of 
action was a severance^of his causes of action, which was permitted 
by the stkt'tttes of Montana (sectipn 702, Code Civ. Proc), which pro- 
vides as îollows: 

"Wiieris thè ânswer of ihe défendait expressly or by not denylng, admlts 
a part Of the plàlntiff's clàim to be Jiièt, tte court upon the plaintiff's motion 
may, ta its discrétion, order that the action be severed; that a judgment be 
entered foi? the plalhtlff for the part so admltted, and If the plalntiff so elects 
that the action be contlmied with a llke effect as to the subséquent proceed- 
ings as If it had been orlginally brought for the remalnder of the clalm." 

We seé no reason why^ upon a severance thus had, the attachment 
lien, vvhich was made; to çover both causes of action, did not there- 
after subsist as to the remaining and undetermined cause. We think 
it a reasonable construction of the statute which permits the sever- 
ance to say that with the severance of the cause there is also a 
severance bf the incidents which attach thereto, including a severance 
of the attachpiërit hen. The severance and the proceedings there- 
after had to enforce the judgment by the sale of the property had 
the eflfeet in law to postpone the attachrrient hen of the second cause 
of action anifl the judgment lien of the first. The attachment lien, 
being thusf, pqstponed in. the order of priority, was and remained a 
lien subséquent to the judgment lien. 

It is contended that the évidence shows that there were fatal def ects 
in the levy gf thfe O'Rourke attachment. The appellant's answer 
makes no issU0 ijnder which such évidence is pertinent. On the con- 
irary, it admit» the attachment, but "dénies that the lien of said at- 
tachment under the remaining cause of action is still in force, or is 
stibséqUent. tb said judgment lien, ôr was in force at the time of 
the alleged t^deiûption."! Counsel for the appellant point also to 
defects in tEe steps taken by O'Rourke to jedeem. We find none of 
therii def ects in -substance, such as to afïect the validity of the rédemp- 
tion. The right to redeëmfrom an éxecution sale is statutory, it is 
true, but the law favors the right of rédemption, since it tends to 
agcomplish the jttst distribirtion of the debtor's property in the pay- 
ment of his debts. Schuck v. Gerlach, loi 111. 338 ; Pownall v. Hall, 
45 Cal. 193; Kofoed v. Gordon (Cal.) 54 Pac. 11 15. 

It is contendçd that no rédemption could be made from the sheriflE's 
sale to the aÈppellant without paying or tendering for his benefit the 
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sums which he had paîd in buying the property at the tax sales. The 
statute (section 1235, Code Civ. Proc. Mont.) provides as follows: 

"Ttie judgment debtor or redemptioner may redeem the property from tbe 
purehaser at any tlme wlthta one year after the sale, on paying the purchaser 
the amount of his purchase wlth one per cent per month thereon în addition 
up to the tîme of rédemption, together with the amount of any assessment or 
taxes -whlch the purchaser may bave paid thereon after purchase, and interest 
on said amount, and if the purchaser be also a créditer having a prier lien to 
ihat of the redemptioner, other than the judgment under which said purchase 
was made, the amount of such lien with interest." 

We do not think that one who has purchased property at a tax 
sale, and has received a tax certificate, can daim to hâve paid an 
assessment or tax thereon, within the terms of this statute, so as to 
entitle him to demand the repayment of the same, with interest, 
on rédemption from his purchase at sherifï's sale. One who buys 
property at a tax sale stands in a différent attitude from one who 
pays taxes thereon. Williams v. Townsend, 31 N. Y. 411. The 
appellant in this case had the option either to pay the taxes or to 
purchase the property at the tax sales. Instead of paying the de- 
linquent taxes, and thus discharging the lien thereof, he elected 
to buy in the property at the tax sales, and thereby to continue the 
lien. It may be true that the appellee, if he had chosen to regard 
the purchases at the tax sales as payments of taxes, and on re- 
deeming from the sheriff's sale to the appellant had added to the 
rédemption money the sums so paid out, would in equity hâve been 
permitted to do so; for it seems to be well established that one in- 
cumbrancer cannot, in equity, buy a tax title to the exclusion of 
another incumbrancer, and one lawfully in possession of land sold 
upon exécution may not acquire a tax title at a tax sale made dur- 
ing his possession, and set it up against the right of redemptioners. 
His relation to the title is such that, although he is not bound to 
pay the taxes, he may do so to protect his interest; but he can- 
not acquire that protection by depriving incumbrancers of their 
liens. His purchase inures to the protection, and not to the depriva- 
tion, of the regular title, since the lien of the taxes is a lien upon 
the interest of the purchaser as well as a lien upon others interested 
therein. Garrettson v. Scoiield, 44 lowa, 35; Pair v. Brown, 40 
lowa, 209; Manning v. Bonard (lowa) 54 N. W. 459; Horton v. 
IngersoU, 13 Mich. 409; Insurance Co. v. Bulte, 45 Mich. 113, 7 
N. W. 707. But the right to treat such a purchase as a payment of 
the taxes îs a right which belongs only to a redemptioner, and it 
rests upon a principle of equity which is necessary for his protection. 
Kelsey v. Abbott, 13 Cal. 619; Maxfieid v. Willey, 46 Mich. 252, 
9 N. W. 271.' Said Judge Cooley in that case, "Either may bid as 
a Etranger to the title if the other makes no objection." The ap- 
pellant, in buying the property at the tax sales, elected to occupy 
the relation of purchaser, with ail the rights incident to that rela- 
tion. He cannot now complain if the appellee, in redeeming, exer- 
cised his option, and accepted the situation as he found it, and as 
the appellant had made it, and regarded the purchases at the tax 
salés not as payments, but as the initiation of an adverse title, and, 
116 F.— 52 
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insïè^d.of incIudiHg the ^jçes iprtherife^eroptipfl money •which he 
tentâejtedi to the.'sherifï, he redeepqed, ,as thç recpr^ shows he.did, 
from the tax sales in the manner prescnbèd by TaW for such redemp- 
tiort. At thç time whfen he redeemed froni thè sheriff's sale he could 
hâve liad no assurance that the tax cér,tificates stiU remained in the 
appellant. For aught he knew, they might hâve been transferred to 
another. By pursuing the course marked out by the statute, he fol- 
lo-ïved strictly the law Of' rédemption; and depriVed the appellant of 
no substantiàl right. , ; ,;' 

Nor can it be said that the tax certificates created in fàvor of the 
appellantia lien upon the pr^perty prior'to. that of the redemptioner, 
and whiph thé latter was required to -pay or tender, under the last 
clause of the statutory provision aboyé quoted. That clause refers 
to a purcHaser who is'also a "creditor having a prior lien," and 
it contemplâtes that the purchaser must be a creditor of the judg- 
ment debtor. The appellant, while he may be said to hâve procured 
a lien upqn the property through the tax certificates, which had the 
efifect to assign to hïm the lien, which the state hadihdd for the 
unpaid taxes, was still, as to said purchases at tax sales, in no sensé 
of the Word à creditor of the delinquent taxpayer. The corporation 
owed him no debt on that account. He could not havc compelled 
it to: tepay him the money he paid. On the contrary,,thç debt which 
the corporation owed for,,taxes was. paid by the sale pf its property. 

It is COfttended that the court, erred in refusing to permit the 
appellaîit to iîle; a supplemental answer. The appellant, after having 
filed- his jinsvveri asked leave to file a supplemental answer, which 
he presenlçd, ahd in which he set forth in substance that in January, 
1899, in^i^hÇ: district court of the state pf Montana for Silver Bow 
countyijSiprpçeeding was begim ;by thç appellant, in the name of the 
state» agajniStthssheriff of, that county, for a writ of mandamus to 
compel .;tne isherifï to exécute tq. the appellant a deçd to the premises 
in eontroyersy; that on January 17,11899, the sheriiï answered, ad- 
mitting|.;thç!,sa.le,to the, appellant, but alleging thatÔ'Rourke and the 
appèll^t hftd ipade redenjptions from said sale, and that the sheriff 
had refuçed to m^ke ardeed to the appellant on that account; that 
upon ;th^; l^i^png upon , the application for man^damus , the appellee 
appeared ifs on-e of thè real. parties in interest, and in the proteci'. 
tion ofihïs o^,p_inteTest; openly topkjpart in and controlled the pror 
ceedings,,ai|d'i:èsisted the appellatit'sappHcation fpra w^it of man- 
date in the. protection pfhis pwii iDit,erest, ail of, which the appellant 
knew;, tha<,i;pp|i a determinatiQn,of thçiproceedings upon its merits 
the courtj.awfti'ded the majiidapçms,a? prayed fpr; thait one of the real 
parties tpthe proeeedings:)jrp John K, Forbis, who, at the time of 
the heariag -^àd: 'Piade. a pr,eten|1^4 rédemption : from Ihe appellee, 
and frpm whp|:p-the latter dajtns under an assignment of ail the rights 
of said Fprb.is:;). .tliat the refusai of.the sherifï to -issue a deed to the 
appellant: was 5ma,de7;befpre; the pretepded rédemption, but ail the 
swbsequenfej§tepp.. taken, by,;the sherifï in the preiDiises "were for the 
benefit of sajdïfprbis as ti^^çh^s fof the appellee ànd said O'Rourke, 
an<i wereiiçarïied pn with; his permissipp and by his, authority, after 
notjce tO! him- by said sherifï, ail ofwnich.has always been known 
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to complainant" ; that an appeal from the order of said court was 
taken to the suprême court of the state of Montana by the sheriff, 
which appeal was dismissed by that court for want of prosecution 
on January 22, 1900. The judgment was not sùUght to be pleaded 
as a bar to the présent suit, but as an estoppel upon the issue raised 
by the appellee's rédemption. Conceding the law to be that a judg- 
ment is res judicata as to one who, although he was not a party to 
the record, for the protection of his interest has openly taken part 
in the case, and conducted the trial thereof, to the knowledge of the 
opposite party, the supplemental answer so tendered, and which 
attempts to show that the appellee is estopped by the judgment in the 
mandamus proceedings, is insufïïcient for that purpose. At the time 
when the trial was had and the décision was rendered in the manda- 
mus proceedings the property had been redeemed from the appellee's 
rédemption by John F. Forbis, and the rights which the latter ac- 
quired had not yet been assigned to the appellee. The most that is 
said in the supplemental answer of the relation of Forbis to the case 
is that the steps taken by the sherifï were for his benefit, and were 
carried on with his permission and by his authority, to the knowledge 
of the opposite party. Thèse facts so averred must be construed in 
connection with the averment elsewhere made in the supplemental 
answer that the appellee, and not Forbis, "controlled the proceed- 
ings"; and they fall short of showing any active participation by 
Forbis in the défense. It is not alleged that he in any way identifîed 
himself with the défense, or employed counsel, or contributed to the 
expense thereof, or was even présent in court. AU that is alleged 
is that what was done by the sherifif in defending the action, which 
was controlled by the appellee, was that it was done with the permis- 
sion of Forbis. The allégation that it was done under his authority 
does not add to or enlarge the averment that it was done with his 
permission. Such an allégation was insufHcient to bring the case 
within the rule as it has been defined by ail the decided cases. The 
supplemental answer, therefore, pleaded no estoppel as to Forbis. 
He was not bound by the judgment, not having had his day in court. 
The appellee, when he obtained his assignment from Forbis, was not 
estopped to avail himself of any of the défenses which the latter 
could hâve made to the présent suit. 

We find no error in any of the rulings of the circuit court. The 
decree will be afïirmed. 

ROSS, Circuit Judge (dissenting). I am unable to agrée that 
after the sale under and by virtue of the judgment in which 
O'Rourke's attachment lien was merged any part of that lien con- 
tinued to exist upon the property in question to serve as a "subse- 
quently" acquired lien upon which he could base a right to redeem 
the property; and, as a matter of course, if he was without such 
right, the attempted rédemptions from and through him were unavail- 
ing. There was but one writ of attachment sued out, but one levy 
made, and the inchoate lien thus secured was, in my judgment, en- 
tirely merged in the judgment entered in favor of O'Rqurke. No 
authority for spîitting up such a lien has been shown, âhd if, as I 
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thinlc, îjone exists, the entire lien was neçessarily merged in the 
ju(îgmerit».atid was exhausted by the sale of4he property to satisfy 
it, just as 'the fdreçlosure and sale df mortgaged premîses for a part 
of the mortgage debt exhausts the lien of the mortgage. See Curtis 
V. Cutler, 22 'C. C. A. i6, 76 Fed. 16, 37 L,. R. A. 737. I think the 
c?isés are analôgous. 



' ; UNITED STATES v. TYNDALE et al. 
(Circuit Court ofAppeals, First Circuit June 18, 1902.) 
No. 417. 

1. Public AdmikistiSàtor— ÏÏNKNo-v^fN Dbath— TJnclaimed Assbts 

While dôngress mlglit properly provide tliat money found on a dead 
body floâting on ttie lilgh seas, to whlch no claim is made by heirs 
or Personal représentatives, should be paid into tlie fédéral treasury, 
yet, in the absence of législation, money so found and brought into the 
custody of a "Dnlted States district court on the libel of sàlvors is prop- 
erly otdered paid over, after allowance of salvage, to the state statutory 
public administrator, espeoially when wlth a réservation of : any rights of 
the fédéral government thereln. 

2. Samb. 

■Dnclalmed assets of a décèdent, whlch are In the custday of a United 
States district court, are wlthln the purvlew of Pub. St. Mass. c. 131, 
I 2, prbVldihg that the public administrator in each county shall ad- 
minister on the estâtes of persons who die leaving property to be admin- 
istered, and not leaving a^nown husband, widow, or helr in the com- 
monvrealth. 
8. Same). 

Unclalmed assets of a décèdent, whlch are In the registry of a United 
States aisti'lct court, thobgb sittlng ctistomarily or always in a par- 
tlcular county, may be admlnistered pn„ in the absence of spécial de- 
terminipg cirçumstances, such;as résidence, prlorlty of proceedings, etc., 
In any county. In the district, as the fund is ubiqultous lii each county; 
ànd the fàet that a diead body floating on the high seas is brought to 
shore in a certain county, the assets found thereon belng libeled by the 
salvors in the United States district court, usually sitting in another 
county, doesnot make the flrst county the place of administration to the 
exclusion of the second. U. S. v. Bôrcherllng, 22 Sup. Ct. 607, 185 U. S. 
223, 46 li. Ed. — , applied. 

Appeal from-the District Court of the United States for the Dis- 
trict of Massachusetts. 

Henry P. Moulton, U. S. Atty., and William H. Garland, Asst. U. 
S. Atty. 
Théodore H. Tyndale, pro se. 

' Befôre COL^ and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The essential facts relating to this 
appeal can be briefly stated. "f^ey concern a claim, on the one side, 
by the United States of America, ^and, on the other, by the public 
administrator appointed uiider tiie statutes of Massachusetts by the 
probate court for the county of Suffolk, to the undisposed of bal- 
ancé of certain personal property found on the body of a deceased 
person floating on the high seas, out of the territorial jurisdiction 
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of any particular state and of the United States. The only thing 
which might lead to identification was a scrap of paper on the body, 
bearing the narae "H. Selrahc." The property was brought into 
Gloucester by the salvors, and libeled by them for salvage in the 
district court for the district of Massachusetts, and the amount now 
in dispute is the balance remaining in the registry of that court after 
the claim of the salvors was disposed of. The owner of the prop- 
erty is as yet unknown, and on this appeal the only claimants are 
the United States and the public administrator. Both intervened by 
leave of the district court, and on October 25, 1901, that court en- 
tered a final decree as follows : 

"And now this cause having corne on to be heard, and ail the parties elaîm- 
ant haTing been fully heard therein, and after due considération, it is ordered, 
adjudged, and decreed that the sum now remaining in the registry of this 
court, to wit, the sum of four hundred eleven and ^i/ioo doUçirs (less flve and 
'"/loo dollars, the amount to be pald to the clerls for clerk's fées), be pald 
and delivered to Théodore H. Tyndale, public administrator, one of the claim- 
ants in said cause; ail rlghts, if any, to make claim to sald sum, or any part 
thereof, on the part of the United States and of the original petitioners, Wil- 
liam H. Gardner and William Parsons, to be reserved while said sum is in the 
hands of the public administrator or in the treasury of the commonwealth of 
Massachusetts." 

Thereupon, the United States appealed. 

The only propositions before us are : First, that the United States 
hâve a superior right to the possession of the fund ; and, second, that 
the statutes of Massachusetts do not justify administration in Suf- 
folk county. As to the first, we are of the opinion that it would 
hâve bcen appropriate, and within its constitutional powers, for con- 
gress to hâve taken control of this fund ; but it has not done so. 
There is neither any statute nor any settled practice which requires 
the treasurer of the United States to receive it, or authorizes us to 
direct that it shall be received by him. More especially there is no 
provision of law by which, if the fund be paid into the fédéral treas- 
ury, it can be recovered by whosoever may appear and prove title 
to it. On the other hand, if the fund goes into the hands of Mr. 
Tyndale as public administrator, it will be held for a séries of years 
for the benefit of whomsoever it may concern. The statutes of Mas- 
sachjisetts controlling this matter direct that, when an estate has 
been fully administered by the public administrator, he shall deposit 
the balance of it with the treasurer of the state, "who shall receive 
and hold it for the benefit of those who may hâve légal claimsthere- 
on." They also provide that at any time within six years after the 
fund is so paid to the treasurer, any person, legally entitled, may 
obtain administration, and thereupon may receive the money thus 
deposited, "to be administered in like manner as the estâtes of other 
deceased persons." Rev. Laws, c. 138, §§ 12, 14, 15. Presumably, 
after the expiration of the six years named in the statute, the moneys 
could not be drawn from the treasury without législative action ; 
but, if the fund now in question should be paid into the treasury of 
the United States, there is nothing in the laws of congress to impress 
it with a trust in behalf of the owners for any period whatsoever, 
and it could not be withdrawn without congressional action, the dif- 
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ficttlty of otîtaîtiing which is a hotorious f actor. Meanwhîle the rîgHt 
of tlie United Stâîés to establish a daim to this and other like funds 
wîU not be in any way impàifèd^ and it will be in season to consider 
sùch a daim when icongrèss ' aiithorizes it to be made, whether by 
gênerai or spedal legislatiofl;; 

Ivike matters of JiiTbiage (Cèoley v. Boàrd, 12 How. 299, 13 L,. Ed. 
996),, and sea-coast fisheries (Matïchester v: èdm., 139 U. S. 240, 266, 
ir Slip. Ct. 559, 3S L. Ed. 159), and the establishment of quarantine 
at sea ports, the jurisdiction with référence to properties of the char- 
acter' liere involved is of a irlixed nature, as to which the state may 
act until and except so far as the United States intervene. Congress 
bas intervened Onîy to a very limited extent. Rev. St. §§ 4238, 4239, 
5358- Thé resolution of Juae 21; 1870 (16 Stat. 380), now section 
3755 of.ttie Reviged StattitçSjj, relates, apparently, to property which 
oughjt, equitably to go to tKfUnjted States, and not to Wreckage of 
any kind. While thèse provisiops spring . out of the constitutional 
powers of congress, which âwthorize it to legislatè more broadly, yet 
the very fâct that they arè'||àrjrdvvis a spécial caution to the fédéral 
courts to withdraw their Hi^â.hom any attempt to outline rules of 
their own making. 

Of like limited efïect are various provisions in treaties between 
the United States and foreign countries. Some of them, in the ab- 
isence of législation by cdrigress with référence thereto, seem to re- 
qiiire a disposition of this ntiid such as vvas made of it by the dis- 
trict court.',; Àmotig othef^we may dte the treaty with Prussia of 
June 16, 185^2 (ffeaties and Conventions between the Uhited States 
ând Oïhtr Powers [Ed. 1889] p. 920), wbich, in article 14, after di- 
réçting wiiat substantial rights the représentatives of deceased citi- 
zeris or subjé'cts of either côuntry shall teceive in the other, adds: 
"And in caSe df the absence of the représentative, such care shall be 
takén of the Sâid goods as would be taken of the goods of a native, 
in like case, uhitil the lawful owner may take measures for receiving 
theml" ï*or a.ught that âppears, the unfortunate man from whose 
persdn the property salved was tàken may hâve been a subject of the 
eiftperor of Germatiy, who ^àcceeded, so far as this treaty is con- 
cèrned, the kiripr of Prussia (Terlinden v. Ames, 184 U. S. 270, 22 Sup. 
et. 484, 46 "L. Ed. 534)1 so that by express provision his estate is 
èiititled td thé benent of the protection which the statutes of Mas- 
sachusetts referred to afïord the estâtes of résidents. 

Notwithstandinç thèse propositions, the United States rely on the 
very learned opinion of Judge Davis in Peabody v. Proceeds of 28 
Bags of Cotton, 2 Am. Jur. 119, 19 Fed. Cas. 39 (No. 10,869). The 
dîmculties which we meet were not considered by Judge Davis, the 
wïiole force of whose reasonihg only léads up to the proposition, 
which we admit^ that it is within the constitutional powers of con- 
gress to take .co|itrol of this fund, and of others like it. The con- 
clusions which he draws from what was said by Mr. Dane and Chan- 
cellor Kent are hiârdly siippiorted by the text of those learned writers. 
Chancellor Kent refers to Mr. Dane, and ail that Mr. Dane says 
which is appropriate to this topic will' be f ound in his Abridgment 
(volume 3, Ï33). Speaking generally about lost property, he says 
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that in England and in many countries the king îs vîewed as the new 
owner. He adds : 

"But hère the public, the state or nation, Is solely and directly the new 
owner. The same prlneiple whieh makes the king In England this new owner, 
as of jetsam, flotsam, treasure trove, etc., will make the public so hère." 

It is not necessary that we should go into any distinctions between 
things found on the sea and those found on the land, or undertake 
to investigate whether the property salved in this case could be 
properly classified as lost within the meaning of the common law, 
or as within any of the ancient law terms ordinarily used, because 
the disposition of thèse distinctions by the decree of the district court 
cannot be revised on this appeal. Therefore it is enough to say that, 
whatever was the title of the king at common law, it was based on 
royal prérogative, was appurtenant to the crown, and was, for the 
most part, classified among the royal revenues. This is fuUy ex- 
plained at varions points by Blackstone, and by Lord Chief Justice 
Haie in "De Jure Maris." It»is clearly summed up by Hall on the 
Seashore (2d Ed.) 80, as follows : 

"In llke manner, wreck (when no owner can be found) is part of the king's 
ordinary revenue, in right of bis royal prerogatlre, and is a flower of the 
crown. So, also, flotsam, jetsam, and ligan are perquisites of the crown." 

Ail of thèse could be granted by the king without authority of 
parliament. A singular instance of this is given by Dane (volume 
3, 137) in référence to the grant of the province of Maine from 
the king to Sir Ferdinando Gorges. While there can be no question 
that the sovereign peoples in Anglo-Saxon America, whether the 
various states or the United States, did, in some way, succeed to ail 
the rights of the English king and of the English people, yet, until 
some recognized line of procédure or some action of congress inter- 
venes, it is not within the province of the courts to détermine that 
the treasufy of the United States represents any particular royal pré- 
rogative. 

It is worth while to notice that our colonial policy radically dif- 
fered from the severe common-law rules as to wrecks and as to prop- 
erty floating on the high seas under such circumstances that it might 
well be regarded as an incident of some maritime misfortune, and that 
this différence is now accepted as a part of our common law, except 
so far as it has been enacted into the statutes. The Body of Eiber- 
ties, enacted in 1641 by the Massachusetts Bay colony, and which 
must be accepted as a codification of the ordinances and usages in 
force at its date, provided: - 

"90. If any ships or other véssels, be It frlend or enemy, shall sufCêr ship- 
wreck upon ourcoast, there shall be no violence or wrong offered to their per- 
sons or goods. But their persons shall be harboured, and relieved, and their 
goods preserved in saf ety till authoritie may be certified thereof , and shaU 
take further order theréin." 

Mr. Angell, in his Trea.tise on Tide Waters (1847), a-t pages 289- 
295, has sufficiently explained this divergence from the strict rules 
of the common law, and has made it clear that courts in the United 
States cannot, with safety, without the aid of législation, always build 
up théories of construct policies based on English précédents. 
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Therefore; fèr tîiese various reasonsj we must hold that the conclu- 
sions of Judge Davis on which the United States rely ôverlooked the 
flîndamentât' éïropositions to which we hâve called attention. 

This,lça,vçst}\e second proposition made by the United States, 
the onlyéffëct of which, if sustaihed, wOvild be to retain the fund in 
the registry, because what we hâve already said leaves the United 
States Withoutany right to it which they hâve formally asserted, 
and in the position of merely a friend of the court. Il seems to be 
the lawojE Massachusetts that under some circumstances the condi- 
tions undêpiiiv^hiclî administration has been granted by a probate court 
rtïay bé lobked into collaterally by other courts for the purpose of 
determining'Whether the grant was valid or void. Crosby v. Leavitt, 
4 Allen, 410; We need not examine the topic particularly, because 
this proposition does not sefem tO be contested. It is said that the 
deceasëd, whomsoever he might hâve been, left no property at the 
time of his dèàth in Massachusetts ; but, although such a case would 
seem not to be within the mère lett«r of the statute by virtue of 
which administration was granted (Pub. St. c. 131, '§ 2), yet the con- 
struction given thereto by the local tribunals broadens it out so that 
it may reach property brought into the state after death. This is 
not an unréâsonable construction of the statute, is necessary to 
aocomplish itspurposes, and does not seem to be contested by the 
United States, who apparently rest their .claim on the proposition 
that money in the registry of the district court is not within the légis- 
lative purpose. They especially maintain that this fund was not 
property within the county of Sufifolk, where the administration was 
granted, because it was brought by the salvors into Gloucester, in 
the county of Essex, and camé into the registry of the court, which 
ordinarily sitsat Boston, in the county of Suffolk, by virtue of its 
process bringing it there. The first proposition is clearly so unsus- 
taiîiable in law that it needs no discussion. This is palpably so, be- 
cause, if otherwise, it would bring us face to face with a like proposi- 
tion that the existence of a fund in the registry of a fédéral court 
in the district and state of- Massachusetts could, under no circum- 
stances, give jurisdiction for administration, whether to a résident of 
theistate or to a foreigner. 

iSo far as the other proposition is concerned, we think it is fuUy 
met by the broad rule that a fund which is in the registry of a féd- 
éral! court sitting ordinarily or ahvays in any particular county in the 
district and state of Massachiisettsis a fund in each and every county, 
and may properly be administèred on in any county, unless there is 
some^restriction in a particular case growing out of some spécial mat- 
ter; as, for instance, the résidence of the deceased, or the priority of 
application to 'èQine particular probâtë court. Certainly, the fact 
thàt the salvéd goods were fii'st brought into, the port of Gloucester 
cannot be regarded as material, because they were not retained there, 
aiiâ"ne^'er wére there under such circum'stances as io give any local 
trib'unîl àiiy iiked jurisdiction with tefet^eiice to them. It is also a 
pieculiar fact, illustràting otif màïii proposition as to the habitat of this 
fund, that the district court ta&^, at its option, hold its sessions in any 
part of the state. '"■'"' 
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Our position in thîs particular is within the broad principle of the 
rule laid down by the suprême court, which bas said that debts due 
from the United States bave no locality at the seat of government, 
and that "the United States, in their sovereign capacity, hâve no par- 
ticular place of domicile, but possess, in contemplation of law, an 
ubiquity throughout the Union." Wyman v. Halstead, 109 U. S. 
654, 657, 3 Sup. Ct. 417, 27 L. Ed. 1068. This bas latèly been re- 
affirmed in U. S. v Borcherling, 185 U. S. 223, 22 Sup. Ct. 607, 

46 L. Ed. , where the language cited, wbicb first appeared in 

Vaugban v. Northup, 15 Pet. i, 6, 10 h. Ed. 639, was repeated, and 
was apphed to the extent of holding that, in conséquence of this rule, 
one who had been appointed a receiver by a state tribunal in New 
Jersey was entitled to proceed against the secretary of the treasury 
within the district of Columbia, and also in the court of clatms. 

Some particular phases of the last topic bave been very fuUy and 
satisfactorily discussed in the opinion of the learned judge of the 
district court, but they do not require any spécial notice from us, 
because what we bave said we think necessarily disposes of the wbole 
matter. 

The decree of the district court is afïirmed, without interest or 
■costs. 
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(Circuit Court of Appeals, Ninth Circuit. May 5, 1902.) 

No. 785. 

1. United States — Présentation dp Falsb Claims — Construction dp 
Statutb. . 

To constitute a crime under Rev. St. § 5438, by presentlng for payment 
a clalm against the United States or a department thereof "lîaowing such 
claim to be false, fictitlous, or fraudulent," it is not çssential that the bill, 
voucher, or other thing used as the basis for the claim should in and of 
itself contain fraudulent or flctitious statements or entrles, but whether 
the claim is genuine and honest, or false, flctitious, or fraudulent, must 
be determined in view of ail the facts and circumstances surrounding it; 
and the offense is committed by presentlng for payment a claim originally 
Talid, but which the person presentlng it knows has been pald, and is no 
longer a subsistlng and just demand, or one which, although valld, he 
knows he is not authorized to réceive payment on. 

S. Criminal Law— Appeal— Harmless Erroh. 

A judgment of conviction in a criminal case wlU not be reversed be- 
cause of the admission of évidence which was clearly not prejudicial to 
défendant, although it may hâve been irrelevant. 

8. Same — Evidence— Admissions. 

Statements made by défendant to a witness, relating to the transaction 
chargea as a crime, are not subject to the rules governing the admission 
of confessions, where défendant in such statements, while admitting the 
commission of the acts charged, denled their criminality and justifled the 
same. 

4. Same— Revibw on Appeal — Suppicibnct op Indictment. 

A gênerai verdict and Judgment of conviction on an indictment con- 
taining several counts cannot be reversed on error on the ground of the 
insufliciency of the indictment, if any one of the counts is good and war- 
rants the judgment. 

T4. Ses Indictment and Information, vol. 27, Cent Dig. § 651. 
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IiiiEtTOi'' toi i^he. District Court of the United States for the North- 
efri Bytrict of California. 
For opinion below, see iiaFed. 350, 

Ceo. D. Collins, fér plaiiitiff in error. 

Marshall B. Woëiiwdrth, for the United States. 

Before GllyÉER^ and RQSS* Circuit Judges, and HAWLEY, 
District Judge, 

ROSSj Circuit Judge. ' The plajntiff in error was charged by in- 
dictment with the commission ï>f certain crimes against the laws of 
the United States» The indictiSaent contained four counts, on the 
first and foitrth of which the jury impaneled to try the case returned 
a verdict of'guilty, upon which a judgment sentencing him to im- 
prisonment in the state prison waS entered. The second and third 
counts of the indictment are eliminated frorti considération by the 
verdict of not guilty in respect to the third and the action of the court 
bèloW in sustaining à demurrer to the second count. The first count 
charged, in effect, that on the 7th day of April, 1900, at the city and 
county of San Francisco,: Cal., Dimmick -knewingly, unlawfully, and 
feloniously presented to W. K. Cole, who was then and there cashier 
of the mint of the United States at San Francisco, a certain claim for 
payment which Cole was authorized to pay, and which daim was 
for the sum of $498.37, fôt 4,997 ifiounds ôf sheet lead, and 1,911 
pounds of lead pipe, which sheet lead and lead pipe had theretofore 
been purchased at San Francisco by the United States for its mint 
at that place from the Selby Smelting & Lead Company, a corpora- 
tion, the pàrticular items of which claim appear in a copy of the 
claim; annexedtç the indictment marked ''E3i:hibit A"' and made a 
part thereof, and which shows upon its face the items to hâve been 
bëught by the United States ' mirit at San Francisco of the Selby 
Sôieîting & l,ea.d Compaq;^, aggre^atirig in amount $498.37, and upon 
whieh claim i^ppeareathie followirig indorsenients: "Paid, Mardi 
26th, tgoo. Selby Smelting & Lead Company, per H. B. Underhill, 
Jr^î Sc^. Correct: Frafik A. LeaÇh, Stiperintendent." 
, " Tiie indictiiient jn its first Couiif '^illeges thât the said claim at the 
time and place of its présentation for payment by Dimmick to Cole 
as such cashier was 

— ''False, flctitI6uS; and fratidulent. In thli^: That the sald daim had there- 
t6ïorë, on thé twenty-slxth 'day 'of -MarCh, In the year of oui' Lord one thou- 
sand nlne hundred, been wtoHy pald by the United States, and the articles 
set out In sald claim had theretofore, to wlt, on the sald last-mentloned 
daté, been fuUy pald fot< by the ttalted States, and that at the time and 
plâ«« <MÎ-maklng the sald claîm and presenting the same for payment the 
saïa GlAlm Vas not due or oWlng by the United States to the Selby Smelt- 
Injf & Ii^ad Company, or to ariy otheP person, and was not due or owlng 
at ail. That on the twenty-slxth day of March, in the year of our Lord 
one thousand nlne hundred, the sald Selby Smelting & Lead Company afore- 
sald hadireceived from theUnlted States of America the sâld sum of four 
hundred nlnety-elght and thlrty^seven one-hundredth ($498.37) dollars in full 
and complète payment of sald claim, and for the articles set out thereln. 
That the sald Selby Smelting & Lead Company had no other or further 
charge or claim against the United States of America, or against the mint 
of the United States at San Francisco, state and ^Northern district aforesaid, 
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on account of said daim or of the sale of the articles thereln set out. The 
Bald Walter N. Dimmick then and there, at the time and place of tlie pré- 
sentation of said claim as aforesald, well knew that said claim was false, 
fictitious, and fraudulent as aforesaid, and well knew that said claim had 
been paid on said^ twenty-sixth day of March, in the year of our Lord one 
thousand nine Hundred, and then and there well knew that on the twenty- 
Bixth day of March, in the year of our Lord one thousand nine hundred, 
tlie said Selby Smelting & Lead Company aforesald had received from the 
United States of America the said sum of four hundred ninety-eight and 
thirty-seven ($498.37) one hundrédth dollars in fuU and complète payment of 
said claim, and of the articles set out thereln, and he then and there well 
knew that the said Selby Smeltiog & Lead Company had no other or further 
charge or daim against the United States or against the mint of the United 
States at San Fi-ancisco, state and Northern district aforesaid, on account 
of said claim or for the sale of the articles therein set out; and he, the 
said Walter N. Dimmick, Intended then and there and thereby to defraud 
the United States of America." 



The fourth count is as follows ; 



"That Walter N. Dimmick, late of the Northern district of California, 
heretofore, to wit, on the seventh day of April, in the year of our Lord 
one thousand nine hundred, and at divers other times from and ineluding 
the said seventh day of April, in the year of our Lord one thousand nine 
hundred, to and ineluding the thirtieth day of April, in the year of our 
Lord one thousand nine hundred, at the city and county of San Francisco, 
In the state and Northern district of Oalifornia, then and there being, was 
then and there a clerk of the mint of the United States at San Francisco, 
state of Oalifornia, in the district aforesaid, and was not an authorized 
depositary of publie moneys. That the said "Walter N. Dimmick, not being' 
an authorized depositary of public moneys of the United States, then and 
there knowingly, unlawfully, willfully, and feloniously used a portion of the 
public moneys of the United States of America, to wit, thé sum of four 
hundred ninety-eight and thirty-seven one hundrédth ($498.37) dollars, law- 
ful money of the United States of America, fot a purpose not prescribed 
by law; that Is to say, the said Walter N. Dimmick then and there used 
the said money for his own uses and purposes." 

The first count of the indictment is based on section 5438 of the 
Revised Statutes, which, so far as appHcable, is as follows: 

"Every person who makes or causes to be made, or présents or causes 
to be presented for payment or approval to or by any person or offlcer 
in the civil, mllitary, or naval service of the United States, any claim 
upon or against the government of the United States, or any department 
or ofiBcer thereof, knowing such claim to be false, fictitious, or fraudulent, 
• • * shall be Imprisoned at hard labor not less than one nor more than. 
five years, or flned not less than one nor more than flve thousand dollars." 

The fourth count was based upon section 5497 of the same Statutes, 
which reads as follows : 

"Every banker, broker, or other person not an authorized depositary of 
public moneys, who knowingly reçoives from any dlsbursing oiïicer or col- 
lecter of Internai revenue or other agent of the United States any public 
money on deposlt or by way of loan or accommodation, with or without 
interest, or otherwise than In payment of a debt against the United States, 
or who uses, transfers, couverts, appropriâtes, or applies any portion of the 
public money for any purpose not prescribed by law, and every président, 
cashier, teller, director, or other oflacer of any bank or banking association 
who violâtes any provision of this section, is guilty of an act of embezzle- 
meat of the public moneys so deposited, loaned, transf erred, used, converted, 
apprbpriated, or applied, and shall bei punished as prescribed in section flve 
thousand four hundred and eighty-èight" 
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The objections urged on the part of the plaintiff in error to the ûrst 
çounî: pf the indictment, and to s'ûdb of the évidence and to such 
p^rtSjpî; the charge of the court below to the jury as related to that 
count, arei ehiefîy based upon the proposition that in order to con-. 
stitate'thé false, fictitious, or fraudulent daim referred to in section 
5438 of the Revised Statutes it is èssential that the bill, voucher, or 
other thing ùsed as a basis of theclaim should in and of itself con- 
tain some "fraudulent or fictitious statement or entry." "The test," 
says the counsel for the plaintifï in error, "of a 'false, fictitious, or 
fraudulent claim,' as suggested by' the statute itself, is this: Is the 
bill, voucher, or claim used by the défendant to obtain the payment 
(in this case the document 'Éxhibit A' attached to the indictment) 
a bill, voucher, or claim containing ;any 'fraudulent or fictitious state- 
ment or entry'? If not, then the claim is not within the terms of 
the statute, and the courts would be guilty of usurpation in placing 
it there by force of construction. In this case the prosecution 
concèdes, and the indictment shows, that the claim, bill, and voucher, 
designated in the first count as 'Exhibit A,' does not, and never did, 
contain any 'fraudulent or fictitious statement or entry' ; therefore 
we insist the casé as presented by the first count is not within the 
statute." , 

; We think there is nothing in this position of counsel for the plain- 
tifï , in error. The character of the claim — that is to say, whether 
true, genuine, and honest, or false; fictitious, and fraudulent — must 
bè determined in view of ail of the façts and circumstances attending 
it. If it be originally forged, or ipitherwise fraudulently concocted, 
its présentation for payment, witn knowledge of the facts, must nec- 
éssarily be fictitious and fraudulent. Every whit as much so is a 
sirililar demand based upon a claîth' origrnàlly valid, but which the 
party presenting the claim knows has therétofore been paid, and is no 
longer a subsisting, honest, and just dernand, or which he knows 
he is wholly unauthorized to présent and demand or receive any 
money on. The, contention that in presenting the claim in question 
totbe pashier of the mint, and receiving thereon $498.37 of the gov- 
ernment's money, the plaintifï in error was only collecting an unpaid 
and just bill of the Selby Company, for the reason that the settlement 
attd satisfaction' bf its bill by, the satisfaction of a bill of the mint 
àgainst the Selby Company for a precisely similar amount is based 
upon the theory that the mint superintendent was without authority 
to -iMake or allow such a set-ofï, and that as a conséquence the set- 
tlement was void and the indebtedness continued to exist. But if 
the parties to a settlement; are satigfîed, who has the right to com- 
plain? The case shows that the Selby Company was Content with 
it, acknowledging full satisfaction of iÇs claini against the government, 
and,. SQ far from the latter quèstioning t^ie authority of its mint 
superintendent, it instituted this prosecution against the plaintiff in 
error for obtaining money from its vaults upon the prêteuse that the 
amoupt of the Selby Coriipàny's clàim was stiU due. The suggestion 
that a stranger to both^parties to i settlement can justify his unau- 
thorized and illégal taking of the raoney of one of them, by saying 
that the settlement of the parties in interest was nevertheless void, is. 
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to say the least, entirely devoid of merit. If ît be conceded that the 
superintendent of the mint was not authorized to pay the Selby 
Company's bill by crediting that company with a precisely similar 
amount due by it to the mint, and that the claim of the company 
remained a subsisting, valid claim against the United States, it con- 
stituted no true, genuine, or honest claim of the plaintiff in error, or 
of any other stranger to the smelting company, but was, as a basis 
of any demand by such unauthorized person upon the United States, 
in the strictest sensé false, fictitious, and fraudulent. 

A case quite similar in principle was before Judge Drummond in 
U. S. V. Coggin (C. C.) 3 Fed. 492, 9 Biss. 416. Coggin had been 
a soldier in the Civil War, and, claiming to hâve been wounded at 
the battle of Corinth, on the 4th day of October, 1862, had, by false 
and fraudulent évidence, procured bis name to be entered on the 
pension roU at Washington for a pension, receiving the usual cer- 
tificate that he was a pensioner entitled to a pension from the United 
States, payable at the pension office at Milwaukee. At the time 
of the indictment against him, which was based upon section 5438 
of the Revised Statutes, the statute of limitations had run against 
the offense committed by him in procuring his name to be so entered 
upon the pension roll, but he presented the certificate that had been 
issued to him to the pension agent at Milwaukee, at a time within that 
limited by the statute of limitations, prior to the finding of the bill 
of indictment against him, and obtained money from the United 
States thereon. It was alleged in the indictment against him that 
the grounds upon which his application for a pension was sustained 
before the commissioner of pensions, and his name entered upon 
the list of pensioners,- and his certificate issued, were ail false, ficti- 
tious, and fraudulent; that, in point of fact, he was not injured at 
ail at the battle of Corinth in any way, and was consequently not en- 
titled to a pension from the United States ; and that the claim made 
on the pension agency at Milwaukee for a pension, and for money 
which he received, was a false claim. One of the questions presented 
to and determined by the court there was whether what was alleged 
to hâve been done by the défendant constituted a presentment of a 
false claim to or against the United States for the payment of money, 
within the meaning of section 5438 of the Revised Statutes, and in 
considering that question the court said: 

"In this case it was not the entry upon the pension roll nor the certiflcate 
issued that was false or fraudulent. That was ail genuine and authentic. 
The certificate Issued was a genuine, true certificate, declaring that the de- 
fendant was entitled to a pension, hut the claini was fraudulent. That cer- 
tificate had been obtained, aceording to the indictment, by fraud, and when 
it was presented, as the Indictment allèges it was, to the pension agent at Mil- 
waukee, it constituted a false and fraudulent claim against the United States, 
and upon that false and fraudulent claim he obtained money, although the 
certificate was genuine. And that thls was the meaning of the statute there 
can be no doubt, because immediately foUowlng the clause of the statute al- 
ready referred to is the case of a person who présents a fraudulent or false 
certificate, or who for the purpose of obtaining, or aldlng to obtain, the pay- 
ment or approval of such claim, makes, uses, or causes to be made or used, 
any false blll, receipt, voucher, roll, account, claim, certificate, aflldavit, or 
déposition, knowing the same to eontain any fraudulent or fictitious statement 
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or entry-! Ç» tba,t,,tlie ■two, classes oî offense are distinct and separate, one 
speaklng Oj^ â false clatm In Itself knowlng the clalm to be false, and another 
a false certlflcaté kiloWlng It té be taise. So I hold that although tHe ftaud 
in obtainlBg tbe entry of tlie name of the défendant upon the pension roU and 
the Issuance , <i( the certiflcate were wlthin the statute, of limitations, and so, 
if the offense -svere conflned to tlàat, ît could be successfuUy made, yet every 
time the défendant made a claim upon that g^nuine certiflcate, his name 
being entered tipbia the pension rolJ, Se cominittêd oùe of the offenses de- 
Bcrlbed in the statute, namely, he presented a claiJn to the government for 
payment Tvhieh wçs false and ffauduient, and -whleh he knew, accordlng to 
the language of thè Indlctment, to> be false and fraudulent Therefore it was 
a présentation of à false and fraudulent claim, within the meanlng of the 
statute, and, if he knew It tb bé' false and fraudulent, that Gompleted the 
offense." ■ : : ' 

On the trial the goyérnment wâS permitted to introduce in évidence, 
over the objections pf the plàintiff in error and against his excep- 
tions, not only the exhibitarinêxed'tp and made a part of the indict- 
ment, biit certain other éxhibits deâignated as United States ex- 
hibits No. 2, No. 3, No. 4,, and No. 5, and the action of the trial 
court in those respects is aèéigned as error: It appeared from the 
testimony of the witness Théodore Gray, who was at the time of 
the transactions in question ih the emplôy of the Selby Smelting & 
Lead Company and in charge of its bookë of account, as well as from 
the testimoiiy of Mr. LeaCh, the superintendeht of the mint, that 
the Selby Company had f urnisihed to the aiint certain sheet lead and 
ïead pipe, . aggregating, less the USUal discount of 2 per cent., the 
sum of $636.05, for which amoùnt the Selby Company made out and 
sent to the mint a bill whichis United States Exhibit No. 5, above 
réferred tô. At the same time the Selby Company was indebted to 
thé mint for riiatçrial it had recei"^ed therefrom in the sum of $498.37, 
which the sùperintendentof the mint desired to oiïset, so far as it 
wpuld go, against the Selby Compariy's bill fqr $636.05, and so 
nôtified Dirarrjîck, the chief clerk Of the niitit. Dimmick, upon look- 
irig into the Sélby Company 's bill for $636105, discovered that cer- 
tain of its ïfeiris aggregated thè précise sum of $498.37, and re- 
turned the bîli to the Selby Company with a pencil mémorandum an- 
néxed thérétô, réquesting that cbmpany to segregate its bill, putting 
in bne portion thpse items thereof aggregating $498.37, and a sep- 
arate bill for thè relnaining$i 37.68, which was accordingly donc, 
and which separate bills are thé aïofesàid United States Exhibits A 
and No. 2, respectively. Exhibit No. 4 is as follows: 

"The Mint of the. tJïiitèd State»' at San Francisco, Superintendent*s Office. 

■ ■,:'i;;/ '■■.!; ■^■'■"': '..,:''!■'/. . ""March 27th, 1900. 

"Repelved oï tlie r^élby Smelting .aad.Jyead Company, sheet lead and pipe as 
pen inToiceiflf.Marqli J3th, 1Ô<)0, .ti>',tixf! yalue of $498.St (being $^8;54 less 
|l&.i7. cash Qlseoujjt), In fuU séj;tiein,e]àt foir exchange of old lead. 
■ ."[^ignedl :',,, ' : ; BVank A. Leaeh, Supt. IJ. S. Mint." 

, Itneéds. tip à^^ihent tO shbw that thèse exhibits were relevant, 
pertinent to, and : jllustrative of the testimony of the witnesses Gray 
and Ijeach, and that-the court below committed no error in admitting 
theni in évidence. 'United States Exhibit No. 3 is a bill of the Selby 
Smelting & lyèad Company against the mint for certain lead and 
lead pipe aggregating, less the usual discount of 2 per cent., the sum 
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ôf $108.99. We do not perceive its relevancy to thè case, but are 
ujiable to see how it could possibly hâve injured the plaintiff in error. 
Harmless errors do riô't justify the reversai of a judgment. 

During the examination of Mr. Leach he spoke of a conversation 
had in his office in the inint, on the 5th day of Februafy, 1901, with 
the plaintifï in error, at whjçh no one else was présent, and, said 
the withess, "in that conversation we referred to this voucher" (the 
bill of thè Selby Company for $498.37). The government's attorney 
then asked the witness, "Will you kindly relate to the jury that con- 
versation, what you said, and what Mr. Dimmick said?" to which 
counsel for the plaintifï in error objected as "irrelevant and incompé- 
tent ànd no foundation laid for it." The court overruled the objec- 
tion, to which ruling exception was taken. The witness answered as 

follOWSC ; 

' "There was considérable conversation precedlng the talk Immediately 
In référence to tMs matter -which Is not embodied in the charges before 
the court at this tlme, and when I referred to the use of this voucher I 
àsked Mr. Dlmmiclî how he justified his use of that voucher. He said, in 
substance,^! would not undertake to repeat his exact language, — as near 
as I remember: 'Mr. Leach, I do not think there was anything Improper 
in my use of that. It was not for my own behalf. It was for the accom- 
modation of the government. You know oii the last day of the quarter 
I am required to deposit ail of the moneys that corne into my hands for 
the sale of ail old materials and by-products, and that quarter came on 
Saturday, which was Mareh 31st. The end of the quarter came on Saturday, 
which you know was a short business day, and I sold some bluestone 
to the Selby Smelting & Lead Company on that day, and did not hâve 
tlme to go down and collect thé money, and I happened to see this voucher 
lying on my desk,' or 'th6tight of this voucher, and I went into the cashier's 
office and raised the money on It,' or 'collected the money on it, and used 
the proceeds to make good this deposit that I was required to make with 
the subtreasury on that day.' And he said that he Intended to collect the 
money in the afternoon, and take up the voucher on the foUowing Monday. 
I asked him why he did not take up the voucher on the foUowing Monday; 
why he let it go tlU Aprll 30th. He said, 'You remember I was taken sick 
on the foHowing Monday, and was not able to get out of bed for some 
time thereafter.' Those statements appeared to me to be true at that tlme. 
I rememberèd about his illness, and looked at the diary, and saw It was true 
about the last day of the quarter coming on Saturday." 

It is now insisted by the plaintifï in error that the question called 
for a confession by him, without any showing on the part of the 
prosecution that his alleged statements were voluntarily made. The 
answer to this is that it not only did not appear from the question 
that any confession was sought, but also that in the statement testi- 
fied to the défendant, so far from making a confession of his guilt, 
attempted to show to the witness his innocence, and that fact may 
hâve been the reason why his counsel did not move to strike out the 
answer upon the ground now urged by him. At ail events, so far as 
the record shows, there was no such motion. 

The other objections of the plaintifï in error to the rulings of the 
trial court in respect to the admission of testimony relate to the 
charge embodied in the fourth count of the indictment, the validity 
of which is, among other things, called in question by the plaintifï in 
error. As the first count, and the verdict of guilty returned upon 
it, is sufficiént to support the judgment and sentence, the question of 
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te sufliciency pf the fotirth count,iand the validity of the proceedîngs 
çi'.purid'^r,, n.eçd not be considered. In Claasen y. U. g., 142 U. S. 
140, Ï46' 13 Sup. Ct, 169, 170,35 I*. Ed. 966, thç suprême court said: 

"la crlv^i,p»l çâses tbe geoeral rule, ^s stated by Lord Mansfield before 
the Dé<;lg.H>tlQnof Independence, is. 'thaï ît thêre Is any pne coïiiit to support 
the veraiètlt fehall stand' gocid, nottv-ithWtdniding ail the rést are bad.' Peake 
V. OldÈâW, Ôowp. 275, 276>; Rex v/ Beiifield, 2 BùrroWs, 980, 985, See, 
also, Grant V. Astiej 2Dbosr. 72a, 730.irAiwi it Is settled la^ la this court, 
and iHj^ls country^çenerally; that in «py (2;iriminal case a gênerai verdict 
and ju^gBient on an Jndictment oir information containing several counts 
cànnot be reversed on error, iï ariy on^ 6i:,the tounts is gopd and warrants 
tbe Judgtaent,'bëcausé, in the absence ôf'ânything in the rèéôrd to show 
the eontràry, the prefeumption ot lam is that the court awârded sentence 
on the good çount only. J^ocbe Y. V. S., 7, Oranch, 339, 344, 3 L. Ed. 3G4; 
Cllfton V. Same, 4 Ûow. 242, 250, IIJÙ M. 957; Snyder v. Same. 112 U. 
S. 216, 5 Slip. et. 118, 28 L. Ed. 687; Bond V; Dustin, 112 D. S. 604, 609, 
5 Sup. et. 296, 28 L. Ed. 835; 1 Bish. Cr. Proc. § 1015; Whart Cr. PI. & 
Prac. § 771. iTbe opposingi décision o£ the bouse of lords in 1844, in 
the well-knowii caseï of Q'Connell ■?* Eeg., was carried, as appears by the 
report In 11 !01arki& F. 155; by ; the votes of Lord Denman, Lord CJotten- 
hanï, and Lord Campbell ; against the votes of Lord Lyndhurst and Lord 
Brougham, lis weU as against the oignions of a large majority of tbe judges 
e<Hi8Ulteâ,7aad the universal .understanding and practice of the courts and 
the profession in Kngland before that décision. It bas seldom, if ever, been 
f ollowed In the United States." 

The ëvide^içp în the présent case is,amply sufEcient to sustain the 
verdict of Ihe jury upon the first : count. There was no variance 
between the proof and the avertaemts of that count, as cOntended by 
thfe .counsél for thç plaintiiï in erfor, It is a mistake to say, as does 
thé çounsél,, that it is ajleged that the biH of the Selby Company 
was paid in imoney. Under the averments of the indictment, it was 
inimaterial whether it was paid in money or something else. 

Ntiiïièï'o'^s exceptions wère ta.ken by counsel to the refusai of the 
court belpwto give requestéd instructions and to various portions of 
the courit's charge. A very careful and attentive perusal of the 
charge satisfîes us that in no respect was the plaintiflE in error prej- 
Udiced thereby. Evéry instruction réquested by him, to which he 
wâs entitled, was embodiéd, in substance, in the charge of the court, 
and there was nothing said therein to which he could justly objert. 

The judgttlent is affirriiéd. 



PERRIS IRR. DIST. v. THOMPSON. 

(eircult Court of Appeals, Nintb Circuit. May 5, 1902.) 

Nol 743. 

1. Municipal Bonds— Action bt Holder— Défenses. 

The fact that a plalntiff owns less than the entire issue of a séries of 

municipal bonds cannot àfCect liis right to malntaln an action for thelr 

enforcement. 

% poiiPORATioNs— Admission of Existence— Pleading in Cohporatb Name. 

A défendant sued as a corporation, by appearing generally and flling a 

demurrer and subsequently answéring to the meritS: in its corporate name, 

î 2, See Corporations, vol. 12, Cent. Dig. §§ 94, 95, 2003, 2073-5J075. 
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admlts îts existence as a corporation, and cannot Impose the burden of 
proving such f act on the plaintlff by a déniai In the answer. 

•, Municipal Bonds— Action aoainst Ibrigation Distbict— Admission oï 
Execution. 

Under Code CIy. Proc. Cal. § 447, whlch provldes that Tfhere an actiMi 
Is brought upon a written instrument, and the complalnt contains or has 
attached a copy of such Instrument, "the genuineness and due exécution 
of such Instrument are deemed admitted, unless the answer denying the 
same be verifled," where the answer In an action against an irrigation 
district to recover on Its bonds was not verifled, and the complalnt set 
ont copies of the bonds, whlch, bearlng the corporàte seal of the district, 
were also Introduced In évidence, plaintlff was not requlred to farther 
prove their exécution or thelr confirmation by the court of the proceedlngs 
under St. 1889, p. 212. 

4, Same— BoNA Fidb Holdbb— Evidence to Impbach Qood Faith. 

The fact that a holder of bonds of an irrigation district, containing 
récitals that they were issued in ail respecte In comformity wlth the re- 
qulrements of the statute authorlzlng the same, purchased them from 
the président of the district, does not impeach the bona fides of his own^ 
ershlp, nor render the bonds in his hands subject to the défense that the 
récitals were untrue, where there was no law prohlbitlng the président 
of the district from purchasing or ownlng them, in the absence of any 
other évidence to charge the holder with notice of Invalldity. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 

The Perrls irrigation district, the plaintlff In error, was the défendant In 
an action at law brought by Robert H. Thompson, the défendant in error, 
to enforce the payment of certain bonds and coupons. The plaintlff In the 
action elleged that the défendant therein was an Irrigation district organ- 
ized, incorporated, and exlstlng under and by vlrtue of an act of the légis- 
lature of the State of California of date March 7, 1887, and acts amenda- 
tory and supplementary thereto, and that sald irrigation district, in the 
exercise of the power granted by sald act of the législature, and actlng 
through its board of directors and ofHcers thereunto duly authorlzed, issued 
the bonds and coupons whlch are the subject of the action under its cor- 
poràte seal, and attested by the signatures of J. W. Nance, Its président, 
and H. A. Pllmpton, Its secretary. The complalnt sets forth the form of 
the bond In fuU, with ail its récitals, one of whlch Is that the bond was Is- 
sued by the board of directors of sald Irrigation district "pursuant to a vote 
of the electors of sald district at an élection held for that purpose on the 
Ist day of November, 1890. The sald séries of whlch thls bond Is one la 
composed of 884 bonds, each of the dénomination of $500. Sald bonds are 
Issued by authorlty of, pursuant to, and after a fuU compUance wlth ail 
the requlrements of the act of the législature of the state of California en- 
tltled "An act to provide for the organizatlon and government of irriga- 
tion districts, and to provide for the acquisition of water and other prop- 
erty, and for the distribution of water thereby for Irrigation purposes, ap- 
proved March 7, 1887" (St. 1887, p. 29). The attestation clause is as fol- 
lows: "In wltness whereof sald Perrls Irrigation District has caused thèse 
bonds to be Issued and slgned by Its président and secretary, and Its cor- 
poràte seal to be hereunto affixed, and the llthographed signature of Its 
secretary to be aflîxed to each of sald coupons at the office of the board of 
directors In sald district, thls Ist day of January, A. D. 1891." The an- 
swer of the défendant corporation dénies that the défendant "is, or was at 
ail the tlmes hereinafter mentloned, or at any tlme or at ail, an Irrigation 
district organlzed, Incorporated, or exlstlng under or by vlrtue" of sald aet 
of the législature of the state of California; dénies that the défendant "Is- 
■ned any bond of sald Irrigation district in the form set forth in paragraph 
4 of the complalnt herein or at ail"; dénies that at the tlme of the Issuance 
of said bonds and coupons thereto attached J. W. Nance was the prési- 
dent of the defendant's board of directors, or that H. À. Pllmpton was sec- 
116 F.— 63 
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liltàïy théreof, or thât'ttie slgnàtnreà to eald bonds were the'Slgiatnries of 
■aid Nanee and Plimpton; ànâ deîiles that ' subséquent to tbe Issuanee ol 
■ald'iliOBds^ or prier to the commencement .ofthe action, the plalntifl In 
Kood falth, In the ordlnary course of business, and for value,r before ma- 
thrîty 8* Sttld bonds, pin-chased the same, or the coupons thereto attached. 
The ease was trled before a jury, and judgment was rendered for the dé- 
fendant 4n erroF upon sald bonds and coupons. fot the full amount sued for. 

Wofksj Lee & Works, John D. Works, and Brander W. Lee, 
for plaititîff irt errpr. 
C. C. Wrighit, for défendant itlierror, \ 

fiëforé GILBERT, drëùhjudge, ând HAWLEY and DE HA- 
VEN, District Judges. 

GILB'^RT, Circuit Jtidgifri àfter stating the case as above, de- 
livered i% %iriiori o( the cour);, 

It is earfiestly contended that the court erred in overruling the 
demurrer which the plaintiiï in error interposed to the complaint on 
the ground that a singkbondholder could net maintain an action upon 
a portion only df the bdtids for the purpose of compelling the ofHcers 
of the irrigation district to levy a tax for his individual benefit. The 
argument is that the statute directs the officers of a district to levy 
an annual tax for the payment of the interest, and, after lo years, 
for the payment of the principal of the, bonds, and that to order the 
levy of a tax for the payment of an individual bondholder is to require 
the corporation to perform an act for which it has no statut ory au- 
thority, and which renders it subject tq be harassed by a multitude 
of suits at the instance of other bondhçlders. No authority is cited 
in support of this contention. There are numerous décisions, how- 
ever, in which the courts, while not drécussing this point, hâve rec- 
ognized the right of a holder of less than ail the bonds to institute a 
suit to compel the payrhent of that which is due hipi. In the case of 
Waite V. City of Santa Cruz (recently decided) 22 Sup. Ct. 327, 46 
L. Ed. 552, there were involved but 9 out of 360 of the bonds, and no 
question was made of the power 01 the court to grant relief at the 
suit of a single boçdhoJder. We cannot see that the plaintif! in 
error has just ground of complaint if, by the judgment of the court 
in a case such as this, it is required to comply with the behests of 
the statute for the benefit of any one who has a yalid claim against 
it. If it be the judgment df the court that the plaintif! in error ought 
to hâve levied the annual tax called for by the act, it cannot com- 
plain if it be called upon to levy such a tax for the benefit of a bond- 
holder, although the amount due such bondholder may be less than 
the whole amount of the annual tax which the law contemplated for 
the payment of that which is due ail bondholders. The corporation 
had a duty to perform as to the défendant in error. In compelling the 
performance of that duty the défendant in error was not required 
tb bring into the suit aU the other bondholders. If the corporation 
was in error concemijçig its duty to him or to the others, it is only 
the resuit of its ownidefault if it be compelled to answer the suit of 
any who may hâve beèn aggrieved. It had, and still has, the power 
to relieve itself of such bUrdens by complying with the statute. 
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The issues upon which the action was tried before the jury, so far 
as they concern.the questions which are présentée! upon the writ of 
error, are raised by the answer of the plaintiiï in error by denying 
its own existence as an irrigation district, and denying that it had 
ever been organized and incorporated or in existence under the act 
of the législature of the state of California, and further denying that 
it had issued the bonds sued upon, or that at the time of the issuance 
thereof the officers who executed the same as président and secre- 
tary were such officers, or that as such officers they signed said in- 
struments, and denying that the défendant in error was the purchaser 
of such bonds in good faith, for value, before raaturity thereof. Up- 
on the trial of thèse issues the plaintiiï in error complains of the 
ruling of the circuit court in admitting certain évidence offered by the 
défendant in error. The défendant in error rested his case after in- 
troducing in évidence the bonds and coupons and a certified tran- 
script of the decree of confirmation of the proceedings of the board 
of supervisors of the county of San Bernardino for the organization 
of the Perris irrigation district. To the latter the plaintiff in error 
objected on the ground that no proof was made or ofifered of the 
proceedings before the board of supervisors upon which the confirma- 
tion was had, and upon the ground that the records, if oiïered, would 
show that neither the pétition for the confirmation nor any notice 
that was issued in said proceedings contained any description of 
the property embraced witliin the district, nor any notice to any 
property owner that his lands are wi^hin the district. The action of 
the court in overruling thèse objections is assigned as error. It îs 
contended that the decree alone, unaccompanied by the record of the 
proceedings upon which it was based, is incompétent to prove the con- 
firmation of such proceedings. The decree of confirmation was had 
ùnder the authority of an act of the législature of Cahfornia (St. 1889, 
p. 212), which provides for the examination, approval, and confirma- 
tion of proceedings for the issuance of bonds of irrigation districts by 
a spécial proceeding to be instituted by the board of directors of any 
irrigation district, and to be commenced by filing a pétition in the 
superior court of the proper county praying for the confirmation of 
the acts of the directors. The act requires that the court thereupon 
publish an order setting a time and place for hearing the pétition, 
at which any person may appear and answer or demur, and that the 
court then décide the issues of law and fact as in other cases, and 
détermine the legality and validity of the organization of the district 
and of the issuance of its bonds. The suprême court of the state 
of California has said of this statute that it is in the nature of a pro- 
ceeding in rem determining the status of the district and of the bonds, 
and that it is analogous to a decree admitting a will to probate. Crall 
v. Irrigation Dist., 87 Cal. 140, 26 Pac. 797. In Irrigation Dist. v. 
Brandon, 103 Cal. 384, 37 Pac. 484, concerning the effect of the de- 
cree of confirmation, the court said : "The proceeding in which that 
decree was rendered was a proceeding in rem, had and authorized for 
the express purpose of fixing the légal status of the corporation, and 
that decree concluded the whole world upon ail the questions in- 
volved." Of similar import are Board v. Tregea, 88 Cal. 334, 26 Pac. 
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:â37, CuUen v. Watèr Co., 113 Cal. 503, 39 Pac. 769, 45 Pac. 822, 
1047, and People v.Xinda Vista ïrrigating Dist., 128 Cal. 477, 61 
Pac. 86, In Tregea v. Board, 164 U. S. 179, 17 Sup. Ct. 52, 41 L. 
Ed. 3^5, the suprême court dedllned to hold that the decree of con- 
firmation made and rendered in adv^nce of the issue of bonds, and 
before any obligation bas been assuiried by the district, is res judi- 
cata as to one whose property, may be taxed for payment of the 
bonds, who was hot sèrved with processes and did not appear in the 
proceedings, and rèmarked, "ït may well be doubted whether the 
adjudication really binds anybody ;" btit the court proceeded to say, 
"We do not mean to intimâte that it may not bave effect as évi- 
dence, like the certifîcate of an auditor declared by a législature to be 
conclusive." In none of the décisions above referred to, however, is 
it held that the decree of confiritiation alone, unaccompanied by évi- 
dence of the proceedings upon '#hiçh it was had, is compétent évi- 
dence, whether the decree be deémed a judgnïent in rem, binding upon 
ail the world, or merely a certifîcate which may be used by way of 
évidence of the facts which it purports to find. But whether or not 
the decree Was admissible in évidence in this case in the manner in 
which it was pfifered, we think jts admission by the court was not 
réversible; error, for the reason that under the issues made by the 
pleadings the plaintifï in the action was not required to prove the 
corporate existence of the défendant corporation, or to ofïer in évi- 
dence a decree of confirmation. ..l*he complaint had alleged that the 
défendant corporation was àvly qrganized and existing, and that it 
had issued the bonds and coupons which were the subject of the 
action. The défendant had appeared in its corporate name, andr de- 
murred to the complaint. Therëiafter it had made its answer to the 
complaint, in. which, among other déniais, it denied that it was, or 
ever had been, an irrigation district organized, incorporated, or ex- 
isting under the act, and it proceeded to make full answer to the 
complaint on the raerits. In SÉnc PI. & Prac. 90, it is said: "It 
is a gênerai rule that a défendant which, upon being sued as a cor- 
poration, ânswers as such, adttiits its corporate character." In 
Thomp. Corp. § 7645, it is said:,' ''The rule, then, is that a corpora- 
tion, by appearing in a suit whicll lias been brpught against it, admits 
its corporate existence, and estops itself from denying the same." 
This is siistâined by Seaton v. Raîlroàd Cô., 55 Mo.: 416; Witthouse 
v. Railroad Co., 64 Mo. 523 ; Suprënie Lodge v. Zuhlke, 30 111. App. 
98; Iron Co. y. Spradley, 46 Ala. 99; Railroad Co. v. Shirley, 20 
Kan. 660. In the latter case Brewer, J., said : "But a party may not 
come into court and deny his own existence. He may deny his lia- 
bility to suit, his power to act, or responsibility for his actions; but, 
coming in, he admits that he exists, so that, when a bill of parti cu- 
lars is filed stating a cause of action against an alleged corporation, 
if the party upon whom service is made comes in, and pleads and goes 
to trial as the défendant sued, thère is no need of the plaintiflf's prov- 
îng that it is the défendant, and that it exists. The défendant thus 
coming in has admitted its own existence." It will be observed that 
the présent case is not one in which the défendant corporation makes 
answer, by spécial plea or otherwise, that it has ceased to exist, or 
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that it has been dissolved. Its déniai is that it ever existed. This it 
cannot do while appearing and answering as the corporation named 
as the défendant, and whose liability is sought to be enforced. Again, 
the statute of California (section 447 of the Code of Civil Procédure) 
provides that when an action is brought upon a written instrument, 
and the complaint contains a copy of such instrument, or a copy is 
afHxed thereto, "the genuineness and due exécution of such instru- 
ment are deemed admitted, unless the answer denying the same be 
verified." The answer in this case was not verified, and thereby, 
under the statute, the défendant admitted the genuineness and due 
exécution of the bonds and coupons. The admission imports that the 
bonds and coupons are the genuine paper of the corporation, and that 
they were signed in due form, and delivered by the corporation. 
The bonds, moreover, bore the corporate seal of the irrigation dis- 
trict. In McCracken v. City of San Francisco, 16 Cal. 639, it was 
held that the corporate seal itself is prima facie évidence of the légal 
exécution of the instrument; and in Railroad Co. v. Mansfield, 84 
Cal. 565, 24 Pac. 14s, the court held that the présence of the seal of 
a corporation is prima facie évidence that it was placed there by prop- 
er authority. The défendant in error was not required, therefore, to 
offer proof of the organization of the corporation, or of the confirma- 
tion of its proceedings. 

Several assignments of error are directed to the exclusion by the 
court of certain évidence ofïered by the plaintifï in error for the pur- 
pose of showing that there were irregularities in the issuance of the 
bonds such as to render them invalid. The bonds were sold by J. 
W. Nance, the président of the corporation, to the défendant in er- 
ror, through the latter's agent. Their par value was $30,000. The 
plaintifï in error ofïered to show that J. W. Nance had acquired some 
$28,000 of the bonds by paying the corporation therefor $25,000, 
which was 90 per cent, of their par value, and had acquired the re- 
mainder from his secretary, who had received them from the Com- 
pany in payment of expenses incurred by him in its behalf. It was 
admitted that the agent of the plaintifï in error had no notice of thèse 
irregularities, if such. they were; but it was contended that the fact 
that the bonds stood in the name of the président of the corporation 
was a suspicious circumstance, sufHcient in itself to put him upon in- 
quiry concerning the facts. We do not think this contention -can be 
sustained. The statute permitted the corporation to sell the bonds 
at 90 per cent, of their par value. The président was not prohibited 
from buying them from the corporation. The défendant in error had 
clearly the right to purchase them from any one so long as he had no 
notice of any irregularity or infîrmity in their issue. There is nothing 
in the facts which were ofïered in évidence to indicate that he did 
not act in good faith. It was not enough that the circumstances 
might hâve been such as to create suspicion in the mind of one or- 
dinarily prudent. In order to render the transaction invalid, facts 
must hâve come to the notice of the défendant in error or his agent 
of such a nature that to refrain from pursuing further inquiry would 
of itself amount to évidence of bad faith. Goodman v. Simonds, 20 
How. 343, 15 L,. Ed. 934; Murray v. Lardner, 2 Wall, iio, 17 L,. Ed. 
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857; Hotchkiss V. Bank, 21 Wall. 354, 22 L. Ed. 645 ; Swift v. Smith, 
102 U. S. 442, 26 L. Ed. 193; The défendant in error had the right 
to purchase the bonds from aiiiy one who could lawfuUy hâve been 
the o^yner thereof. The récitals pf the bond were sufficient to protect 
him. He had the right to rely upon those récitals, and to believe 
that the bonds had been regulârly isSued, and that they were what 
they purported to bè. Hackett v. Ottawa, 99 U. S. 86, 95, 25 L. Ed. 
363; City of Evansville v. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 
613, 40 L. Ed. 760; Gunnison County v. E. H. Rollins & Sons, 173 
U. S. 255, 19 Slip. Ct. 396, 43 L. Ed. 689; Waite v. City of Santa 

Cruz, 22 Sup- Ct. 327, 46 L. Ed. . 

We iind no error in any of the rulings of the circuit court. Its 
judgmeijt is affirmed. 



FAIRFIKLD v. RURAL INDBPENBENT SCHOOL DIST. OF ALLISON et al. 

(Circuit Court of Appeals, Elghth Circuit July 14, 1902.) 

No. 1,687. 

1. McNiciPAii BoNDB— Notice of Coktbnts of Ordinancb Recited Therein 
NoT Chargbablk to Innocent Phrchabeh. 

An innocent purchaser of municipal bonds, whlch récite that they are 
Issued in pursuance of an act of the législature, whieh authorizes their 
Issue for a lawful purpose, and whlch also récite that they are Issued 
In pursuance of an ordinanee or resolution of a given date or tltle, which. 
If read, would dlselose the faot that they are Issued for an unlawful 
purpose, Is not chargeable wlth notice of the terms or contents of the 
ordinanee or résolution. 

3. Same— BsTOPPBL BT Récitals— Notice of Resolution. 

A récital In sehool district bonds, that they are Issued In pursuance 
of a lawful refundirig act and bf a resolution of a proper board, desig- 
nated by its date, Imports that they were issued in pursuance of a law- 
ful resolution and of Just and proper action of the board; and It estops 
the district, as agalnst an innocent purchaser, from defeating the bonds, 
on the ground that they were Issued for a flctltious, invalid, or uncon- 
stitutional clalm, although that fàct v^as disclosed by the resolution, the 
date of whlch wàs recited In the bonds. 
8. Same— RECITAL EsTOPS FROM Dentinq Validitt of Dbbt Funded. 

A récital in the bonds of a sehool district, that they are issued In pur- 
suance of a lawfuj refunding act, which authorizes the issue of bonds 
to fund the debt of the district, concluslvely estops the quasi municlpal- 
Ity from defeating tbe bonds In the hands of an Innocent purchaser, on 
the ground that It had no fundable debt, or that the debt refunded was 
unconstitutional, flctltious, or invalid. 

4. Same— FcNDiNG Bonds Create no Debt. 

Funding bonds neither create nor Increase the indebtedness of a munic- 
Ipality, but merely change its form. 

6. Same—Certipicate of Issue in PurBuance of Législative Authoritt. 
The certifleate upon the face of municipal bonds, that they hâve been 
issued in pursuance of législative authorlty, for the purpose of funding 
the indebtedness .of the munlcipàllty, is a déclaration that they hâve 
been Issued for the purpose of funding a valid debt In the method pre- 
scribed by law, and that they neither create nor Intarease any indebted- 

ir 1. Bona flde purchaserjs of municipal bonds, see note to Pickens Tp. v. 
Post, 41 C. C. A. 6. 
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ness of the mnnicipality; and, as against a bona Me purchaser, they 
estop the munieipality from denying this déclaration. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

This Is an action upon three negotlabie bonds of the indépendant school 
district of Riverside, which aggregate $2,000, and upon certain coupons at- 
tached to them. The case was tried by the circuit court, and a spécial find- 
ing of facts has been made. The constitution of the state of lo-wa limited 
the lawful indebtedness of thls district to 5 per cent, of Its assessed valua- 
tlon. Article 11, § 3. The législature of that state, by chapter 132, Acts 
18th Gen. Assem., ejnpowered the board of directors of any independent 
school district having a bonded indebtedness to issue negotlabie bonds of the 
district for the purpose of funding that indebtedness. On June 21, 1881, the 
llmit of the indebtedness of the district was less than $3,500, and during ail 
the time from 1873 to 1882 it had outstanding évidences of indebtedness in 
judgments and bonds whlch amounted in the aggregate to many times the 
amount of Its constitutional indebtedness. On June 21, 1881, the board of 
directors of this district passed and recorded in the minutes of their meet- 
ings a resolution to the efCect that the district would issue to E. E. Carpenter 
forty of Its bonds, whlch amounted in the aggregate to $23,700, in exchange 
for old bonds which had been issued by the district in 1873 and in sub- 
séquent years, and which were then held by Carpenter. The board of direct- 
ors issued and exchanged the bonds aceordlngly. The bonds in suit are 
three of thèse forty bonds. The plalntifl purchased them for value, wlthout 
notice of any défense to them, except that imparted by the constitution and 
laws of the state of lowa. The bonds contain this récital: "This bond is 
executed and Issued by the board of directors of sald independent school dis- 
trict in pursuance of and in accordance wlth chapter 132, Acts of the Eight- 
eenth General Assembly of lowa, and In conformity wlth a resolution of 
sald board of directors, passed in accordance with said chapter 132, at a 
meeting thereof held the twenty-first day of June, 1881. This bond is issued 
in strict compllance with the laws of the state of lowa, and is wlthin the 
constitutional limlt of indebtedness flxed by sec. three (3), art. 11 (eleven), 
of the state constitution." Upon this state of facts, which was found to 
exist by the court, the district insisted that the bonds were void, because 
thelr issue created an indebtedness of the district in excess of the consti- 
tutional limitation, and because the bonds for which they were exchanged 
were void for the same reason and for other reasons. The plaintifC Insisted, 
on the other hand, that the défendant was estopped by the récitals in the 
bonds from availing itseif of thèse défenses. The circuit court held that the 
récital in the bonds of the date of the resolution of the board of directors 
under which they were Issued charged the plaintifC with knowledge of the 
terms of that resolution and of the fact recited therein, that her bonds were 
three of forty bonds which were issued at the same time, and which aggre- 
gated $23,700, — an amount more than six times the largest amount of in- 
debtedness whlch the district could hâve lawfully incuiTed. Upon thls 
ground it rendered a judgment for the défendant. 111 Fed. 108, 453. 

J. M. Parsons (S. D. Riniker, on the brief), for plaintiff in error. 
E. C. Roach (0. J. Taylor, on the brief), for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Thèse are refunding bonds. The judgments against the school 
district and its outstanding bonds aggregated many times the constitu- 
tional limit of its indebtedness when thèse bonds were issued. A por- 
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tion of the debt evidenced by those judgments and bonds must bave 
been within the constitutional limit and valid. The bonds in suit 
were exchanged for some of the outstanding bonds. If the bonds for 
which they were exchanged evidenced a valid indebtedness of the dis- 
trict, the issue of thèse bonds neither created nôr increased its debt. 
Their issue merely changed the form of its debt, and extended the 
time for its payment. Not only this, but if, as against the plaintifif, an 
innocent purchaser of thèse bonds, the district was estopped by the ré- 
citals therein from denying that they were exchanged for old bonds 
which evidenced a lawful debt of the district, then it is by the same 
mark estopped from denying that tHe issue of thèse bonds neither 
created nor increased the debt of the district; and the fact that its debt 
was far beyond its constitutional limit when they were issued, and the 
récital in the bonds that they are within that limit,^-concerning which 
there has been much distussion in the arguments and briefs of counsel, 
— both become immaterial, and require no further considération. Can 
the district now defeat the bonds on the ground that the debt which 
they funded was beyond the constitutional limit, fictitious, or invalid? 
Counsel for the plaintifï contend that the district is estopped by the 
récital in the bonds from denying that the debt which they funded was 
a lawful indebtedness of the quasi municipality. Opposing counsel 
insist that no estoppel arose in favor of the plaintifï, because the law 
and the récital in the bonds that they were issued "in conformity with 
a resolution of said boatd of directors, passed in accôrdance with said 
chapter 132, at a meeting thereof held the 2ist day of June, 1881," 
made that resolution a part of the bonds, and charged the plaintifï with 
knowledge of its contents, and of the fact which it recited, — ^that her 
bonds were three of a lot of forty, aggregating $23,700, — an amount 
more than six timès the constitutional debt of the district, which were 
issued and exchanged at the same time for outstanding bonds held 
by one Carpenter, which' amounted to yet more than $23,700. The 
primary question in the case, therefore, becomes : Is a bona fîde 
purchaser of municipal bonds, whicTn recite that they were issued in 
pursuance of a statute authorizing the municipality to issue them for a 
lawful purpose, and in conformity with an ordinance or a resolution of 
a specified date, which discloses the fact that they were issued for an 
unlawful purpose, charged with notice of the terms and contents of 
the ordinance or resolution ? The question is not new, and the answer 
to it is to be found in the opinions of the fédéral courts. In the earlier 
décisions of this court, and in at least one of those of the circuit court 
of appeals of the Seventh circuit, this question vras answered iri the 
affirmative. National Bank of Commerce v. Town of Granada, 54 
Fed. 100, 4 C. C. A. 212; Hinkley v. City of Arkansas City, 69 Fed. 
768, 773, 16 C. C. A. 395, 400; Post V. Pulaski Co., i C. C. A. 405, 
49 Fed. 628. But after the décision of the suprême court in Town of 
Evansville v. Dennett, 161 U. S. 434, 439, 443, 16 Sup. Ct. 613, 40 L. 
Ed. 760, and after a careful reconsideration of the question, in view of 
the opinion in that case, those earlier cases were overruled, and the 
proposition was announced to which this court has since adhered. It is 
that the récital in municipal bonds that they were issued in accordance 
with the provisions of the enabling statute imports that they were sent 
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forth in pursuance of a lawful and proper resolution or ordinance, and 
of just and proper action by the goveming board of the municipality. 
It relieves the innocent purchaser of ail inquiry, notice, and knowledge 
of the actual action and record of the board or council, and estops 
the municipality from denying that proper action was taken and tbat 
a lawful resolution or ordinance was passed. Board of Com'rs of 
Haskell Co. v. National Life Ins. Co., 32 C. C. A. 591, 594, 90 Fed. 
228, 231 ; Hackett v. City of Ottawa, 99 U. S. 86, 95, 25 L. Ed. 363 ; 
Town of Evansville v. Dennett, 161 U. S. 434, 439, 16 Sup. Ct. 613, 40 
L-. Ed. 760 ; Waite v. City of Santa Cruz, 22 Sup. Ct. 327, 333, 46 L. 
Ed. 552; Wesson v. Saline Co., 73 Fed. 917, 919, 20 C. C. A. 227, 
229. 

An attempt is made to escape from the efïect of this principle upon 
the grounds that it is inapplicable in this case, where the resolution or 
ordinance is clearly designated by its date or title in the récital, and 
where the question is not whether there has been a compliance with 
the terms of the ordinance or resolution, but whether or not the inno- 
cent purchaser must take notice of its contents. A brief référence tQ 
the décisions of the suprême court to which we hâve adverted will 
demonstrate the futility of this endeavor. The board of directors of 
this district were authorized by chapter 132 of the Acts of the iSth 
General Assembly of the State of lowa to issue bonds for the sole 
purpose of funding the bonded debt of the district. They certifîed in 
the face of thèse bonds that they had issued them in pursuance of that 
chapter. The légal efïect and the plain meaning of that certificate were 
that thèse were funding bonds, issued to fund the valid bonded debt 
of their district. Let thèse facts be borne in mind as the following 
opinions are reviewed. In Hackett v. City of Ottawa, 99 U. S. 88, 95, 
25 L. Ed. 363, the bonds in question contained récitals that they were 
issued by virtue of the charter of the city of Ottawa, and in accord- 
ance with certain ordinances, the dates and titles of which were set 
forth in full in the récital on the face of the bonds. The défense was 
that thèse ordinances disclosed the fact that the bonds were issued for 
a private purpose, and were consequently void, and that the bona fide 
purchaser was charged with notice of this fact, because he must know 
the terms of the ordinances whose dates and titles were set forth in his 
bonds. Upon this proposition the suprême court said: 

"It Is consistent with the pleas flled by the city that the testator of plain- 
tlffs in error purchased the bonds before maturity for a valuable considéra- 
tion, without any notice of want of authority In the city to Issue them, and 
without any information as to the objects to which thelr proceeds were to 
be applied, beyond that fumlshed by the reclted titles of the ordinances. 
For ail corporate purposes, as we hâve seen, the council, If so Instructed by 
a majorlty of the voters attendlng at an élection for that purpose, had un- 
doubted authority, under the charter of the city, to borrow money upon its 
crédit, and to Issue bonds therefor. The bonds in suit, by thelr récital of 
the titles of the ordinances under which they were Issued, In effect, assured 
the purchaser that they were to be used for municipal purposes, with the 
previous sanction, duly glven, of a majorlty of the légal voters of the city. 
If he would hâve been bound, under some clrcumstances, to tate notice, at 
his péril, of the provisions of the ordinances, he was relleved from any re- 
eponslbllity or duty In that regard by reason of the représentation, upon th« 
face of the bonds, that the ordinances under which they were istiued wer« 
ordinances 'providing for a loan for municipal purposes.' Such & représenta- 
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tlon by the cônstltutefl aothorlties of the clty, under Its corporate seal, •would 
naturaïly avert suspicion of bad feiith upon thelr part, and Induce the pur- 
cbaser to omit an ^àmlnatlon of the ordlnances thernselves. It was, sub- 
«tantlaUy, a déclaration by the City, wlth the consent of a majorlty of Its 
légal voters, that purchasers need i not examine the ordlnances, slnce thelr 
tltlé Indlcated a loan for municipal purposes. The clty Is therefore estopped, 
by Its o-wn représentations, to say, as agalnst a bona flde holder of the bonds, 
that they were not Issued or used for municipal or corporate purposes. It 
cannot no\7 be heard, a? agalnst him, to dispute thelr valldlty. Had the 
bonds, upon thelr fficçi made no référence whatever to the charter of the 
clty, or rèclted ohly those provisions whlch empowered the councll to borrow 
money upon the crédit of the clty, and to Issue bonds therefor, the llabillty 
of the clty to him could not be questioned. Much less can It be questloned, 
in View of the addltional récital In; the bonds, that they were Issued In pur- 
suance of an ordinance providlng for a loan for municipal purposes; that is, 
for purposes authorlzed by its charter. Marshall Co. v. Schencli, 5 Wall. 772, 
l8 Li Bd. 558. It would be the grossest injustice, and in confllct with ail the 
past uttèrances of thls court to permit the clty, havlng power under some 
circumstances to Issue negotlable securlties, to escape llabillty upon the 
ground 0$ the falslty of Its owa représentations, made through officiai agents, 
and under Its corporate seal, as to the purposes with whlch thèse bonds were 
issued. Whether such représentations were made'lnadvertently, or with the 
Intention, by the use of Inaccurate titlés of ordlnances, to avert inquiry as 
fo the real object In Issulng the bonds, and thereby facllltate thelr negotla- 
tlon In the money markets of the country, In elther case, the clty, both upon 
prlnclple and authorlty, is eut off from any such défense. What this court 
declared through Mr. Justice Oampbell, In Zabrlskle v. Railroad Co., 23 How. 
381, 16 L. Bd. 488, as to a private corporation, and repeated, through Mr. 
Justice Gllfford, In Bissell v. Olty of JetEersonvlUe, 24 How. 287, 16 L. Bd. 
664, as to a municipal corporation, may be relterated as pecullarly applicable 
to thls case: 'A corporation, qulte as much as an Indivldual, is held to a 
careful adhérence to truth In thelr deallngs with manklnd, and cannot, by 
thelr représentations or silence, involve others in onerous engagements, and 
then defeat the calculatlons and clalms thelr own conduct had ttuperln- 
duced.'" 

In Town of Evansville v. Dennett, i6i U. S. 434, 439, 443, 16 Sup. 
Ct. 613, 615, 40 L. Ed. 760, this question was propounded to the su- 
prenre icpurt : 

"Does the récital in the séries of bonds Issued In payment of subscriptlon 
to the ByansvUlei Henderson & NashvlUe Eallroad Company, that they were 
Issued 'ta) ptirsuance of an act of the législature of the state of Indiana and 
ordlnances of the clty councll of sald city, passed In pursuance thereof,' put 
a purchaser upon InquIry as to the terms of the ordlnances under whlch the 
bonds were issued?" 

Andithe suprême court ans^|vered it in the négative. 

Iii Waite v. City of Santa Cruz, 22 Sup. Ct. 327, 328, 333, 334, 40 
L. Ed. 552, the bonds récited tliat they were issued in pursuance of the 
énabling a£ct and of the ordinanCes of the city. Those ordinances dis- 
closed the fact that some of the bonds for which the bonds in suit were 
exchanged were lïot the bonds of the city, but were the bonds of a 
private çdt|pôratidn, and the citcuit court of appeals of the Ninth circuit 
held that tljlé innocent. purchaser waâ chargea with knowledge of the 
contents ofthase ordinances, and sustained the défense of the city. 
The sùpï-eine court reversed that judgment, and said: 

"ïhis 'My af l^anta Cruz had power, under the constitution and laws of 
Çi9-liÇpW&, to r^fund It^ butstandlng indebtedness, evidenced by bonds and 
■ferra^Js, The nature' àhd extent of such Indebtedness were matters pe- 
ciiuaj^'^îÇ'toïn the knpwledge of Its constltuted authorltles. When, therefore. 



PAIRFIELD V. RURAL INDEPENDENT SCHOOL DIST. 843 

the refunding bonds ta suit were Issued with the récitals thereln contalned, 
the City thereby represented that It issued them under, and In pursuance of, 
and in conformity -with, tlie act of 1893 and the constitution of the state. 
As nothing on the face of the bonds suggested that such représentations 
were false, purchasers had the rlght to assume that they were true, especi- 
ally in view of the broad récital that everything requlred by law to be done 
and performed before executlng the bonds had been done and performed 
by the city. As there was power in the eity to issue refunding bonds to be 
used in discharging Its outstanding indebtedness of a speelfled Icind, pur- 
chasers were entitled to rely upon the truth of the récitals In the bonds that 
they were of the elass which the act of 1883 authorized to be refunded. 
They were under no duty to go further, and examine the ordinances of the 
city, to ascertaln whether the récitals were false. On the contrary, pur- 
chasers could assume that the ordinances would disclose nothing in conflict 
with the récitals in the bonds." 

Thèse décisions and opinions of the suprême court conclusively 
answer the question presented in this case, and render any independ- 
ent discussion of it unnecessary and useless. They demonstrate the 
fact that, so far at least as the fédéral courts are concerned, it is_ now 
the settled law of this country that a bona fide purchaser of municipal 
bonds, which recite that they were issued in pursuance of a statute 
which authorized the municipality to send them forth for a lawful pur- 
pose, and which also recite that they were issued in conformity with 
an ordinance or resolution whose date or title is specified in the récital, 
which, if read, would disclose the fact that they were issued for an 
unlawful purpose, is not charged with notice of the terms or contents 
of the ordinance or resolution, and the municipality cannot avail itself 
of the facts there disclosed to defeat its bonds. 

This case, therefore, stands in this way : Thèse bonds were issued 
and exchanged for outstanding bonds of the district at the same time 
with 37 other bonds, which, together with thèse, aggregated $23,700, — 
an amount more than six times the cortstitutional indebtedness of the 
district. But the face of the bonds did not disclose this fact. The 
plaintifif bought but three bonds, and their aggregate amount was 
only $2,000, — an amoimt far within the limit of the district's lawful in- 
debtedness, — so that there was nothing in the bonds or in the transac- 
tion which resulted in their purchase to charge the plaintifif with notice 
of the défense hère urged. The members of the board of directors 
were the officers and financial managers of the district. The amount, 
character, and validity of its bonds, judgments, warrants, and debts 
were facts peculiarly within their knowledge. Chapter 132 empowered 
them to issue thèse bonds for the purpose of funding the bonded debt 
of their district. They could lawfully issue thèse new bonds only to 
pay the just and valid debts of the quasi municipality which they repre- 
sented, and their primary duty was to ascertain the validity of every 
bond in return for which they issued a new obligation. The law vest- 
ed them with the power, and charged them with the duty, to ascertain, 
détermine, and certify, in the first instance, whether or not the district 
had a debt that was fundable under this chapter 132. It also gave 
them the power, and imposed upon them the duty, to ascertain, déter- 
mine, and certify whether or not every act had been done, and every 
fact existed, which conditioned a lawful issue of thèse bonds before 
they sent them forth. When they certified, in the face of thèse nego- 
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ti?^ble instruments;, that they were issued "l^ pursuance of, and in con- 
forinity with, chapter 132," and "in strict compliance with the laws of 
the State of lowa," and the plaintifï bought them in reliance upon that 
certificate, thèse facts conclusively estopped the district from denying 
■ — First, that the bonds for which they were exchanged were the just 
and vahd obligations pf the district (School Dist. v. Rew, m Fed. i, 
9, 49 ce. A. 198, 206, 55 ly. R. A. 364; Hughes Co. v. Livingston, 
104 Fed. 306, 315, 43 C. C. A. 541, 550; City of Pierre v. Dunscomb, 
45 C. C. A. 499, 106 Fed. 611, 616; City of Huron v. Second Ward 
Sav. Bank, 86 Fed. 272, 277, 30 C. C. A. 38, 43, 49 L. R. A. 534; 
Ashley v. Board, 60 Fed. 55, 66, 8 G. C. A. 455, 466; Meyer v. Brown, 
65 Cal. 583, 26 Pac. 281 ; Moran v. Miami Co., 2 Black, 722, 17 L. Ed. 
342 ; Hackett v. City of Ottawa, 99 U. S. 86, 96, 25 L,. Ed. 363 ; City 
of Ottawa V. First Nat. Bank of Portsmouth, 105 U. S. 342, 343, 26 
h. Ed. I127); and, second, that the refunding bonds neither created 
nor increased the indebtedness of the quasi municipality (School Dis- 
trict V. Rew, III Fed. i, xo, 49 C. C. A. 198, 206; City of Pierre v. 
Dunscomb, 45 C. C. A. 499, 106 Fed. 611, 617; Hughes Co. v. 
Livingston, 104 Fed. 306, 317, 43 C. C. A. 541, 552; Board v. Platt, 
79 Fed. 567, 569, 25 C. C. A. 87, 89; E. H. Rollins & Sons v. Board 
of Cdhj'rs of Gunnison Co., 80 Fed. 692, 698, 26 C. C. A. 91, 98; City 
of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 278, 30 C. C. A. 
38, 44, 49 L. R. A. 534 ; Lyon Co. v. Keene Five Cent Sav. Bank, 100 
Fed. 337, 339, 40 C. C. A. 391, 393). Funding bonds neither create 
nor incirease a debt. They merely change its form, and an innocent 
purchaser of municipal bonds, which recite that they were issued to 
fund the debt of the municipality, is not required to consider or inquire 
concerning the excessive indebtedness, because that question does not 
arise. , City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 38, 46, 
86 Fëtj.^iâ72, 280, 49 L. R. A. 534; City of Pierre v. Dunscomb, 45 
C. C. À, 499, 106 Fed. 611; School Dist. v. Rew, m Fed. ï, 10, 49 
ce, A. 198, 206. 

tliëse conclusions are the result of exhaustive and repeated argu- 
mentb and décisions in this court of the questions hère presented. 
The rèasons which hâve led to them: hâve been often stated at length 
and repeated in the opinions of this court to which référence has beeni 
made, and no good purpose would be served by again rehearsing them. 
They render the question whether or not the board of directors had 
the powêr to çertify that thèse bonds were within the constitutional 
limit of îhdebtedness of the district, and the question what the efifect 
of that certificate was, immaterial. Their certificate in the bonds that 
they were issued in pdrsuance of chapter 132, and in compliance with 
the laws pf the state of lowa, was a certificate of facts, which they had 
the powerto détermine and tP certify. That certificate estopped the 
district froin denying that thèse bonds were issued and exchanged for 
a valid debt of the district, and hence from denying that they neither 
created nor increased the liability of the quasi rnunicipality. The dis- 
trict cannot maintain fts défense in the face of this certificate. The 
judgment below is reversed, and the case is remanded to the circuit 
court, with directions tO enter a judgment for the plaintifï in accord- 
ance with the views expressed in this opinion. 
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CARMIOHAEL et al. v. CITY OF TEXARKANA, ARK., et aL 
(Circuit Court of Appeals, Eiglith Circuit. July 7, 1902.) 

No. 1,626. 

1. AppeaIj— Finaij Décision. 

An order or decree which retains or dismisses défendants, wtio are 
charged to be jolntly liable wltli otlier défendants in the suit, is not a 
final décision, and is not appealable, because it does not dispose of the 
wliole case. 

2. Municipal Corporations— Negliobnce— Action— Parties. 

The Inhabltants of a city, who invoke Its power to construct, and who, 
after Its completion, use, a local Improvement — a main sewer, — which 
the city had the right to construct, are improperly joined with the city in 
a suit for damages and an injunction on account of the effects of its 
négligence in constructing and operatlng the sewer. 

8. SaMB— LiABILITT OF CiTIZENS FOR NEGLIGENCE OP. 

The inhabitants of a city, who call upon It to construct and care for 
a local improvement, — such as a sewer, a water main, a street,- which 
It has the légal authority to construct and to control, and who use the 
improvement after its completion for the purpose and in the way pre- 
scribed by law, are not liable jolntly with the city for the damages 
which resuit to third parties for the négligence of the city In the con- 
struction, management, or opération of the betterment. 

4. Same. 

The test of liability for the acts of another is the power to command 
or control the manner of the performance of those acts. Cîtizens who 
request the construction of, and use, public improvements are not liable 
for the négligence of the city in their construction or opération, because 
they bave no eommand or control over the manner of the construction or 
management thereof. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Arkansas. 
See 94 Fed. 561. 

F. M. Henry, for appellants. 
W. H. Arnold, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
RE N, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree ren- 
dered on May 22, 1901, which dismissed the amended bill of the com- 
plainants. The appellees, F. W. Mullins, P. J. Ahern, R. J. O'Dwyer, 
Q. O. Turner, W. J. Buhrman, J. W. Harris, and R. A. Munson, hâve 
made a motion to dismiss the appeal so far as they are concerned, be- 
cause on December 8, 1899, a decree was rendered herein which sus- 
tained their separate demurrers to the amended bill, and dismissed them 
from the case, while the suit remained pending against the défendant 
the city of Texarkana until, after answer and replication, the decree 
which finally dismissed the bill as against the city was rendered on May 
22, 1901. The amended bill charged the city of Texarkana and the de- 

H 1. What decrees are final, see note to Brush Electric Co. t. Electric Imp. 
Oo. of San José, 2 0. 0. A. 379. 
See Appeal and Error, vol. 2, Cent. Dig. §§ 484-487. 
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fendantgj who dçmurred tp it, with çreating and maintaining a cesspool 
and fotrting the waters of a stream by means of an open sewer, which 
poured its contents into: a brook whose pure water had previously 
flowed by the lands and houses ol the complainants ; and its prayer 
was for a decree against ail the défendants for the damages vyhich 
the complainants allegedthat tbey had sustained, and for an injunction 
restraining them from maintaining the sewer. The demurrers of the 
défendants who présent this motion to dismiss were sustained, on the 
ground that they were improperly joined with the city in the suit, and 
that the bill was multifafiotts. Thereupon a decree was rendered on 
December 8, 1899, dismïssing thera from the case. No appeal was 
taken from thàt decree. If that wa&a final decree, this motion must 
be granted. If it was an interlocutôijy decree, it must be denied. 
The act çreating the circuit courts of appeals provides : 

"That the circuit courts ^f; appeals establlshed by this act shall exercise 
appellate Jurlsdlctlou to reylew by appeal or by writ of error final décisions 
In the district court and the exlsting circuit courts In ail cases other than 
those provided for In the preceding sectloa of this act unless otherwise pro- 
vlded by la-w." 

26 Stat. c. 517, § 6, Supp. Rev. St, p. 903, § 6. 

No jurisdiction, except in the cases of orders granting or continuing 
injunctionsor appointing receivers, is given to this court to review any 
order, judgment, or decree made in the progress of the case which 
does not embbdy a finjil décision. 

In Standley V. Roberts, 59 Fed.Ssô, 839, 8 C. C. A. 305, 308, this 
court said: 

"A case cannot be brought to this court piecemeal. An order, judgment, 
or decree which leaves the rights of the parties to the suit affected by It 
undetermined^— one which doès not substantially and coniplètely détermine 
the rights of the parties affected by it In that suit — ^is not revlewable hère 
until a final décision Is rendered, nor Is an order retalning or dismisslng 
parties défendant, who are chargea to be jolntly llable to the eomplainant 
In the suit, appealable. TJ. S. t. GIrault, 11 How. 22; 32, 13 L, Ed. 587; 
Hohorst V. Packet Co., 148 U. S. 262, 203, 13 Sup. Ct. 590, 37 L. Ed. 443." 
Salmon v. MUls, 66 Fed. 32, 13 0. O, A. 872. 

In Mendenhall v. Hall, 134 U. S. 559, 563, 567, 568, 10 Sup. Ct. 
616, 33 L. Ed. 1012, Mendenhall, a mortgagee, brought a bill in equity 
against Clark N. Hall, the mortgagor, and Charles F. Hall, the owner 
of a tax titje on the mortgaged property, to subject it to the lien of 
and to foreclose the mortgage. He alleged in his bill that Charles 
F. Hall .|iàd procured the tax title by collusion with his brother, 
Clark N. Hall, for the purpose of defeating his daim under the 
mortgage. Charles F. Hall demurred to the bill for multifarious- 
ness. His demurrer was sustained, and a decree was entered on May 
12, 1885, which dismissedthe bili,as to him. Clark N. Hall answered. 
A replication was filed, and a,fter a final hearing a decree was rendered 
on April 14, 1886, to the effeçt that the complainant's demand for 
the récognition of his mortgage. be rejected, byt that he hâve judg- 
ment against Clark N. Hall for thé amount of the mortgage debt. 
The eomplainant appealed; from this. decree. Charles F. Hall had 
not been served with notice of the appeal during his lifetime, and it 
was not until January 13, 1890, that a ditation was served on his ad- 
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ministratrix and widow. She objected to a review of the decree dis- 
missing her former husband from the suit, on the groundthat the 
judgment in his favor had become res adjudicata by the expiration of 
the time within which an appeal might hâve been taken, and that the 
suprême court was without jurisdiction of the case as to him. The 
answer of the court was : 

"The appeal brings before us not only the final decree of 1886, but that of 
1885, sustaining the demurrer and plea bf Charles F. Hall, and dismisslng 
the suit as to him. It was not neeessary to take an appeal from the latter 
order untll after the whole.case was determlned In the court below." 

In Bank v. Smith, 156 U. S. 330, 333, 15 Sup. Ct. 358, 39 L. Ed. 
441, a creditors' bill was brought by the bank against its debtor, D. R. 
Smith, a judgment creditor, Daniel C. Stelling, and several other 
parties, to subject certain land to the lien of the bank's judgment. 
Stelling demurred, and his demurrer was sustained. The compjainant 
was allowed an appeal from the judgment sustaining this demurrer 
and dismissing the bill as to Stelling. Upon the présentation of the 
case in the suprême court, that court said : 

"A decree, to be final for the purposes of appeal, must leRve the case in 
such a condition that If there be an afflrmance in this court, the court below 
will hâve nothing to do but exécute the decree it has already entered. 
Dainese v. Kendall, 119 U. S. 53, 7 Sup. Ot 65, 30 L. Ed. 805. * * • It 
may be that if the order o£ the circuit court were affirmed, appellant would 
abandon further effort against the other défendants, while it is clear enough 
that If the order were reversed, the case would be proceeded in against them 
ail. • * • As the order upon the demurrer dld not dispose of the whole 
case, the decree is not final, and we cannot entertàin Jurisdiction. Appeal 
dismissed." 

In U. S. V. Girault, Il How. 22, 32, 13 L. Ed. 587, which was a writ 
of error to review a judgment in favor of some of the défendants in an 
action on a bond, while the suit waS undisposed of as to one défendant, 
the writ of error was dismissed for want of jurisdiction, because the 
judgment was not final, in that it dîd not dispose ' of the whole case. 
In Holcombe v. McKusick, 20 How. 552, 554, 15 L. Ed. 1020, may be 
found this déclaration : 

"It is the settled practice of this court, and the same in the king's bench 
in Bngland, that thé writ will not lie untll the whole of the matters in con- 
troversy in the suit are disposed of. The writ Itself is condltlonal, and does 
not authorize the court below ta send up the case, unless ail the matters be- 
tween the parties to the record hâve been determlned." 

In Hohorst v. Packet Co., 148 U. S. 262, 264, 13 Sup. Ct. 590, 37 
L,. Ed. 443, a bill in equity was brought against the packet company 
and other défendants, which, as it was amended, charged the défend- 
ants with jointly infringing a pateiit. The service of the subpœna 
on the packet company was set aside, and the bill was dismissed as to 
that corporation, while it remained pending as to the other défendants. 
The complàinant appealed, and the appeal was dismissed because the 
whole cage was not disposed of by the decree. 

The decree which sustained the demurrers of the appellees who 
make this rnotion, and dismissed them from this suit, left this case 
pending and undetermined between the complainants and the city of 
Texarkana. It did not dispose of the whole case. The complain- 
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ants charged that thèse defeiidaints were jointly liable wîth the cîty for 
the dapiages which.they set^fûtth, and to the injunction which they 
sought, ^d the authorities -to Which référence has been made con- 
clusively establish the rûle that'an order or decree which retains or 
dismisses parties défendant whô are charged to bè jointly liable to the 
complainant with other défendants in the suit is not a final décision, 
and canribt be reviewed in tM?' court,' because it does not dispose of 
the wbole ca'se. The decree of'May 22, 1901, was, therefore, the only 
final décision or decree in. the case in hand. The appeal from that 
decree presçnts ail previous orders, décisions, and proceedings in the 
case, includîri^ the decree bf December 8; 1899, for review hère, and 
the motipit to dismiss it as M the demurrants must be denied. 

The déiriurrànts, who were dismissed, from this case by the decree 
of 189^^ tvére inhabitants bfttiè'city of Texarkana, who were sued 
jointly wîlH that city foi- construçting and operating therein a sevver, 
which caused a coritinuirig riÎJîs'ance, to the injury of the complainants. 
Their demurrers were sustaièedon the grounds that they were im- 
properly joined with the city,' and that the bill was multifarious, and 
the only question presented'în this case is the soundness of this ruling. 
In their apiènded bill the. complainants allège that thèse demurrants 
and other citizens of Texarkana invoked the powers of that city to 
construct a sewer system for the benefit of its inhabitants; that they 
agreed with the çity thàt they would occupy and lise the sewer plant 
with thçii::sifilcs,ai^d priviéslqr. the purposç of removing ail the filth 
and putrid.Rjaitter^rom. their respective premises; that the city of Tex- 
arkana constructed a sewer System in considération of this agreement ; 
that in its construction the oity was guilty of gross négligence, in that 
it so built a large main sewèr that its open mouth was left several feet 
above, and poured its contants into, à brook of pure water, which 
fîowed thence past the preniises pî the complainants; that the demur- 
rants, açtihg^ tpgether and ip. concert, the one with the other, at the 
same time, m a common desig-n, hâve performed their agreement; 
that they hâve connected theii- dWellings and business houses with this 
main sewer, hâve used, occupied, and operated it by authority of, 
Under, and frpîn the city, to 'Carry âll the sewage collected from ail 
their privies and sinks in and through this open sewer to the brook, 
hâve thereby created and maiiitained a nuisance, to the damage of the 
complainants; that they are still doihg so; that they hâve done this 
with knowjedge of , its efïect upon the . complainants and their prop- 
erty; arid that they insist that they hâve a right and threaten to con- 
tinue so tô.dd. ■ ( i 

The statutes pf the state, of Arkansas authorized the city of Tex- 
arkana to grade or otherwise improve its streets, to construct sewers, 
and to make pther: local Jinprovements of a public nature, upon the 
présentation pf proper pétitions of fhe owners of real property to be 
àffected therèby to the city! .council and the boards of improvement 
appointgd by thç council, and they, empowered the board of health of 
that city to compel the owners of property to connect their premises 
with cônvénient sewers aîter they were constructed. The amended 
bill of the. complainants must be read in the light of this législation. 
When so rèad^ its averments amourit to this, and nothing more : that 
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the demurrants and the other citizens of Texarkana invoked the pow- 
ers of that city to construct a sewer System, and agreed to use it ; that 
the city built the System so carelessly that one of its main sewers pol- 
luted the waters of the brook, to the damage of the complainants ; and 
that the dem.urrants hâve used, and are using, this sewer to conduct the 
sewage away from their respective premises. The question it pré- 
sents is: Are the inhabitants of a city, who invoke its powers to con- 
struct a public improvement, and who use this betterment when it is 
completed, Hable jointly with the city for the latter's unsafe, unskillful, 
or négligent construction or opération of it? The books bave been 
searched in vain for an affirmative answer to this question. The lia- 
bility of a municipal corporation to an injunction and to damages at 
the suit of any party who sufïers continuing légal injury from the 
unsafe, unskillful, or careless construction and opération of a local im- 
provement, which it has the authority to make and to operate in a 
proper manner, is conclusively established in the careful and exhaustive 
opinion of the circuit court in this case, and that liability is not ques- 
tioned in this court. Carmichael v. City of Texarkana (C. C.) 94 
Fed. 561, 572; Seifert v. City of Brooklyn, loi N. Y. 136, 143, 4 
N. E. 321, 54 Am. Rep. 664. The gênerai rule that persons who either 
by their joint or by their several acts or omissions create or maintain 
a nuisance, such as the obstruction of a way or the pollution of a 
stream, are jointly and severally liable for such damages as are the 
direct and probable conséquences of the nuisance is conceded. Sim- 
mons v. Everson, 124 N. Y. 319, 323, 26 N. E. 911, 21 Am. St. Rep. 
676 ; Thorpe v. Brumfitt, 8 Ch. App. 656 ; Blair v. Deakin, 57 Law 
T. (N. S.) 522; Irvine v. Wood, 51 N. Y. 224, 10 Am. Rep. 603; 
Rogers v. Stewart, 5 Vt. 215, 26 Am. Dec. 296. 

Counsel for appellants rely upon this proposition, but its applica- 
bility to the facts of this case is not perceived. The demurrants pe- 
titioned their city for a sewer System, agreed to use, and hâve used, 
it. The injuries which the complainants suflEer were not the natural, 
direct, or probable conséquence of thèse acts. If they had taken 
their own sewage to the creek, and poured it into its waters above the 
premises of the complainants, they would undoubtedly hâve fallen 
under the rule, and would hâve been liable for any injury which the 
appellants sufïered from their acts. On the other hand, if they had 
made an agreement with an independent contracter for a stipulated 
annual compensation to remove ail their sewage from their premises 
to a place where, and in a manner in which, it could do no unnecessary 
injury to any one, and their contracter had carelessly deposited it on 
the complainants' land, or in the stream above their property, the de- 
murrants would not hâve been liable for thèse wrongful acts of their 
contractor. Their relation to the city and to its négligence is not of a 
dififerent character. They had no right or authority to construct or 
operate a sewer system in the city of Texarkana, nor had they any 
control over the manner of its construction, modification, repair, or 
opération. Ail this control was vested by the laws in the municipal- 
ity. Nevertheless, the statutes gave, them the right to hâve the sewage 
from their premises removed by means of a sewer System constrUcted 
and operated by their city. If that system were lawfully, skillfully, 
lie F.— 54 
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and carefully built and operated, it would çntail np injury upon the 
complainants, or upon any bthef parties. Tïie law vested the power in, 
and imposed the duty upôri, the city of Texalrkana, and upon that city 
alone, to construct and opérate such a system within the bounds of 
that municipality, and required it tp do sp in such a manner that no 
unnecessary injury would be inflicted upon any one. It expressly 
authorized the demurrants ànd the other inhabitants of that city to 
invoke, by proper pétitions, the power of the municipality to build and 
operate such a system, gave them the right, to the use of it for the re- 
moval of thèjr sewage, and itnposed upon them taxes and assessments 
to pay for its construction and opération. It was such a system of 
seweràge — a system lawfully and carefully constructed^ — ^that they 
called upon their city to build and operate, and for which thëy hâve be- 
come liable to pay taxes and assessments. If the city had çonstructed 
and operated such a system as it was its légal duty to build, the com- 
plainants would not hâve beeh injured, and no one would hâve been 
liable for any damages whatever. The demurrants never requested or 
authorized the city to inflict injury upon the complainants, or to be 
pfuilty of négligence or laCk pf skill in the discharge of its duty. They 
invoiced its power to construct & lawful system in a lawful manner. 
The city has coristructed and is operating one of its main sewers so 
unskillfully arid negligently th^it it conducts the sewage, which the 
demurrants hâve the undoubtfed right to pour into it, under the stat- 
utes and uiider their implied coiitract with the city that the latter will 
lead awây t'his sewage without injury to others, into the brook above 
the complàiîwints' property, to their serious injury. But the demur- 
rants had ho ç:ontrol over thé njanner pî this construction. They 
hâve no right io change the séw^r, no direction of its opération, and, 
since they haye no control pver its cûnstriiàtion, opération, or repair, 
they cannot be liable jointly AVith the city for the wrongîul acts of 
which it âlone'wa:^ guilty, and which it alone had the power to do or 
to refrain ^pmdping. The power of control is the test of liability. 
If one has 'ftp povyer to cPmmând or direct another in the perform- 
ance of'àhact chifged, he çanhot be liable for the nlànner in which 
it. ié done, .pither ilone br jbihtly with the actor. Brady y. Railway 
Co. (C. C. A.) 114 Fedi 100, 107; Atwobd V. Railwày Co. (C. C.) 72 
Fed. 447, 454,455. 

The resuit that thèse citizçhs, are riot liable for damages resulting 
itotn négligence in the construction or opération of this sewer is 
neither unique nbr unprecedented. ît résts on a ratiohal mnciple of 
law, which is of g^enéral, if npt pf universal, application.' The owners 
of property ih a city, who inybke its power to grade a street Pr to build 
a sidewalk, and to keep them in repair, are riot jointly liable with the 
municipality for the damages "which resuit to third persons from the 
négligence of the, city ih the construction ot care of the street or of the 
sidewalk beçause'^îliey requested its construction, and hâve constantly 
use'd. it sinCe it Was bùilt. TTie inhabitarits of a municipality, who in- 
v'bkÉilts power tp construct Wfiterworks, Pr to extend its water mains, 
arid;' v/ho constantly idraw" 'waîter. from thëm for domestic or manufac- 
tûring' purposes, ai-e not jointly liable with the city for damages to 
othe'rà which resuit from its riègligence in the construction or opéra- 
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tion of its mains. Indeed, the inhabitants of a city, wHo cail upon it 
to construct and care for a local improvement, which it has the légal 
power to build and to control, and who use the improvement, when 
completed, for the purpose and in the way prescribed by the law, are 
net liable jointly with the city for the damages which resuit to third 
parties from the négligence of the city in the construction, manage- 
ment, or opération of the betterment. 

The same considérations which exempt the demurrants from lia- 
bility with the city for its négligence constitute them improper parties 
to this suit for an injunction. It is not their acts in depositing their 
sewage in the conduit which the city has provided for them that are 
the proximate cause of the continuing injury to the complainants. It 
is the négligence of the city in the construction and control of the 
main sewer, which it was the duty of the city to so construct and ope- 
rate that no nuisance would be created. The demurrants hâve the 
right to rely upon the discharge of its duty by the city, and to deposit 
their sewage in the conduit which it was the duty of the city to pro- 
vide for its removal, in considération of the taxes and assessments for 
which they made themselves liable when they invoked its power. 
They were improperly joined in this suit, not only because they were 
not jointly liable in damages with the city, but also because their acts 
were not the proximate cause of the nuisance and the continuing tres- 
pass, and the complainants had no cause of action against them. 
There was no error in the ruling ôf the court sustaining their demur- 
rers, and dismissing tbem from this suit. 

This conclusion has not been reached without a careful considéra- 
tion of the broad averments in the bill that the demurrants and the 
city, acting together in concert at the same time, hâve, by means of the 
open sewer and its use, created and maintained this nuisance, and that 
they hâve not ceased tp do so. If thèse allégations stood alone, they 
would undoubtedly charge thèse citizens with liability; but they are 
accompanied with averments that the demurrants invoked the power 
of the city to construct the sewer, that the city was guilty of gros^ 
négligence in building it, and that the demurrants had used, occupied, 
and operated it "by authority of, under, and from the city." When 
ail thèse statements are read together with the statutes which vest the 
right to construct, to change, to repair, and to control this sewer ex- 
clusively in the city, there is no escape from the conclusion that the 
acts and omissions of the city, and not those of the citizens, consti- 
tuted the proximate cause of the injury to the complainants, and that 
the inhabitants who requested the construction and opération of the 
improvement are not liable for those acts and omissions, because 
they had no power to command or control the city in their perform- 
ance. 

The case présents no other question. When it came to final hear- 
ing between the complainants and the city, the answer of the latter 
denied that any nuisance had ever been created or maintained by the 
construction or opération of the sewer, denied that the complainants 
had sufïered any inconvenience or injury on account of it, — in short, 
denied ail the equities of the bill. No évidence was produced by the 
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çonapîainanîsto support their averments, and the court rendered a dé- 
cision agafi^sf them. When ail the material allégations of the bill 
are denied by the answer, there can be no decree for the complain- 
ants without proof of their averments. The decree below is affirmed. 



HIGHLANB BOY GOLD MIN. CO. v. STRICKLEY. 

(Circuit Court of Appeals, Eighth Circuit. July 14, 1902.) 

No. 1,669. 

1. PhactiCB— Fbderal Courts— Distinction betwben hkvr and Equitt Prb- 

SEBVED. 

In the national courts, an action at law cannot be maintained In equity, 
nor is an équitable cause of action or an équitable défense available at 
law. 

2. EjECTMENT— Equitable Dépense XJnavailablb. 

In an action of ejectment, an équitable défense may not be success- 
fuUy presented in the fédéral courts. The strict légal title prevails, and 
if there are equities, they can only be considered upon the equity side 
of -the courts upon the présentation of a proper bill. 

8. Apfeals and Writs of Bbror. 

A Judgment at law cannot be reviewed by an appeal, nor can a decree 
in equity be challenged by a writ of error in the fédéral courts. Judg- 
ments ttusf be presented for review by writs, and decrees by appeals. 

4. Appbai>^Practicb— RuLBs Applicable to thk Method of Trial. 

In a fédéral appellate court, therules gf law applicable to the method 
of trial arid the method of review whlch the parties hâve chosen wiU 
measure; their rights. The rules applicable to à trial at làw will prevail 
If the adtlon'was tried at law and presented by writ of error, and the 
rules applicable to a hearing in equity If the suit was heard in equity 
and presented by appeaL' 

6,; Eminbnt Domain— Nbcbssitt of Usb Essbntial to Exercise op Power. 
The necessity of usipg the partlcular property sought is an essential 
prereqùisité to the exercise of the power of eminent domain over It by 
a corporation having that power. 

6. Estoppbl— AcQTJiEscENCB IN Tbespass. ' 

The rnere acquiescence of the owner of real estate in the entry, con- 
struction, and use of a tramway upojn hls- land by a mining company, 
without proof of the n^essity of such use, will not estop him from maln- 
taining ejéctment for the possession of his promises at any time within 
the limit prescfibed for the commencement of such actions by the stat- 
utes of his state. 

(SjUabus by the Court.) 

In Error to the Circuit Gjurt of the United States for the District 

of Utah. : 

John Stricldey, the défendant in error, who will hereafter be called the 
plalntiff, brought an action In one of the district courts, of the state of Utah 
agaînst the Hlghland Boy Gbld Mining Company, a corporation, the plaintifC in 
error, which will hereafter be called the défendant. That action was removed 
to the United States circuit court for the district of Utah, and thereupon the 
plahitiff filed an amended complaint. In this complaint he alleged that he 
was the owner of the Argonaut No. 1 placer mining clalm in West Mountain 
mining district In the state of Utah; that the défendant had erected an aerial 
tramway across a portion of his claim, which was supported by towers or 
stations restilig thëreon; that he had been Injured thereby in the sum of 

1Î5. See Eminent Domain, vol. 18, Cent. Dig. §î 54, 147, 148. 
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$5,000; that he had notîfled the défendant to vacate the premises, but that 
corporation had refused to do so, and tbat it was contlnually trespassing 
upon his premises by operatlng the tramway to transport its ores across his 
land. He prayed for the possession of the premises, for $5,000 damages, 
and for an injunction forbidding the défendant from continulng its trespasses 
upon his property. The défendant by its amended answer, upon which the 
case was tried, denied the ownership of the mining claim by the plalntiflf, 
denled that he had been damaged by the acts of the défendant in any sum 
exeeeding $100, admitted that it had constructed and that it was operating 
a tramway over the mining claim described in the complaint, and that it 
had been requested to vacate the premises and cease its opérations. "And 
for a further answer, by way of équitable défense," it alleged that it was the 
owner of, and was worlslng, mining claims in the West Mountain district, 
and was smelting its ores about 18 miles away from its mines; tbat its 
mines were situated at a considérable height above Bingham guleh, and 
about two miles distant from it; that the only rallroad in the mining camp 
was in this guleh; that it was necessary for the défendant to get its ores 
down to the rallroad, in order to transport them to the smelter; that it had 
constructed the tramway a distance of Ô59.7 feet over the Argonaut No. 1 
placer mining claim, and had sustained it by supporting towers resting 
thereon, and was operating it by gravlty and steam power, for the purpose 
of transporting its ores from the mines to the rallroad; that at the time it 
constructed the tramway the placer claim was unoccupied, and that thp 
pliilntlff linew that it was building the towers and constructing the tramway 
at the time that it built them, but made no objection untll after it had ex- 
pended the necessary funds to put them in opération. The défendant averred 
that it was wlUing and offered to pay whatever damages mlght be assessed 
for the appropriation of the right of way over the mining claim for Its 
tramway, and prayed that no judgment for its ejectment from the portion 
of the premises occupied by Its tramway be rendered, but that the plaintifC 
hâve judgment only for the damages for the permanent use and occupation 
of the strip of land across the claim occupied by the tramway. The case 
was tried by a jury. The plalntlff proved his title to the mining claim, 
vraived any claim for damages, and rested. Thereupon the défendant called 
a wltness, John Boitano, who testlfled that there was a plt on the Argonaut 
No. 1 placer mining claim that be had worked in for many years. He was 
aslîed liow much he was able to make the fuU working day, and answered: 
"It Is pretty hard to tell what you can make; one day you might make ten, 
and—." When the plaintift objected to the question, counsel for the 
défendant stated that the purpose of It was to show the value or lack 
of yalue of the land. The court sustained the objection, the défend- 
ant excepted, and oiîered to show by the wltness on the stand and other 
witnesses that the value of the land from whlch the plalntlff sought to eject 
the défendant did not «ceed $25. The court sustained the objection of thf 
plaintlfC to this ofiCer, and the défendant excepted. There was évidence tend- 
Ing to show that the iilaintiff knew that the défendant was constructing tho 
tramway at the time it was built, and that he was présent upon or near the 
premises, and took no action regarding the matter. The court instructed the 
jury to return a verdict for the plaintiff, and the défendant excepted to this 
instruction. Judgment was rendered in accordance with the verdict, and the 
défendant sued out this writ of error to reverse it. 

George Sutherland, for plaintiff in error. 
Frank Hoffman, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge.. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The différence between causes of action at law and in equity is 
matter of substance, and not of form. In the national courts the in- 
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eradiÇat)],! distinction betweeti thétti is as sedulously prëserved in the 
forms and practice avaijable for their maintenance as it is in the 
natures of the causes themselves and in the principles upon which 
they rest. A légal causé of action niay net be sustained in equity, 
because |heré is an adéquate remedy for the wrong it présents at 
law, and it i^,only ^hen there is no such remedy that a suit in equity 
can be maintained. Equitable causes and défenses are not available 
in actions' at law, because they invokethe judgment and appeal to the 
conscience oî the chancèllàr, and the free exercise oî that; judgment 
and conscience is forbidden in actions atlaw by the rule which enti- 
tles either party to a trial of ail the issues of fact by a jury. In the 
fédéral courts an action jat law cannot be maintained in equity, nor is 
an équitable cause of action or an équitable défense available at law. 
Bagnell y, Broderick, i3|Pet. 436, 10 X. Éd. 235; Foster v. Mora, 98 
U. S, 425, 428, 25 L. Ed. 191 ; Scott v* Armstrong, 146 U. S. 499, 512, 
13 Sup. et. 148, 36 h. Ed. 1059; Lindsay v. Bank, 156 U. S. 485, 493, 
15 Sup. Ct. 472, 39 L: Ed. SQS; Schciolfield v. Rhodes, 82 Fed. 153, 
155, 27 C. C. A. 95, 97; bàvis V. Dayis, 72 Fed. 81, 83, 18 C. C. A. 
438, 440. , 

The parties to this action framed their pleadings and argued this 
case in «tter disregàrd of the long established rule to which we hâve 
adverted. The plaintifif pleaded a, perfect cause of action in eject- 
ment, and prayed for possession ot tbe premises and an injunction 
against their continuèd use by the défendant. The défendant, by its 
answef, admitted that it had unlawfully entered upon the premises in 
dispute,, and denied nothing essential to the maintenance of the plain- 
tiff's action but his ownership of the property. Plaintiff proved his 
title, and rested. Défendant then ofïered to prove the value of the 
strip of land on which its trartlivay rested. The court refused to per- 
mit it to do so, and instruCted the jury to return a verdict for the plain- 
tif!. The judgment upon that verdict is presented for our considéra- 
tion by writ of error. If the pleadings in this action had been care- 
fuUy eixaniined at the opening of the trial, a grave doubt might hâve 
arisen whether this was an action at law or a suit in equity. But the 
subséquent proceedings of the parties hâve settled that question. 
One who consents to the hearing in equity of a légal cause of action, 
or to the trial of an équitable cause of action at law, is thereby 
estopped from successfuUy objecting" for the first time in an appellate 
court to the method of trial which he^fidopted. Schoolfield v. Rhodes, 
27 C. C. A. 95, 99, 82 Fed. 153, 157; Hooven, Owens & Rentschler 
Co. V. John Featherstone's Sons, m Fed. 81, 86, 49 C. C. A. 229, 
234; Preteca v. Land Grant Cq., i C C. A. 607, 50 Fed. 674; Rail- 
way Co. V. Harris, 12 C. C. A. 598, 601, 63 Fed. 800, 803; Railway 
Co. V. Phillips, 13 C. C. A. 315, 319, 66 Fed. 35, 40; Tyler v. Sav- 
age, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82 ; Reynes v. Dumont, 
130 U. S. 354, 395, 9 Sup. Ct. 486, 32 L. Ed. 934; Scott v. Armstrong, 
146 U. S. 499, 512, 13 Sup. Ct. 148, 36 L. Ed. 1059; HoUins v. Iron 
Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113. The défendant 
consented to the trial of its case at law and by a jury, and it is now 
too late for it to claim that this was a suit in equity. Moreover, it 
has' brought the case to this court by a Writ of error, and not by an 
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appeal. The acts of congress give to defeated litigants in the national 
courts the right to a review of final judgments at law against them 
by writs of error and a right to a review of final decrees in equity by 
appeals. Thèse acts grant the power and fix the jurisdiction of the 
fédéral appellate courts. A decree in equity cannot be reviewed by a 
writ of error, nor can a judgment at law be challenged by an appeal. 
Rev. St. § 699; Hooven, Owens & Rentschler Co. v. John Feather- 
stone's Sons, m Fed. 8i, 86, 87, 49 C. C. A. 229, 234, 235 ; McCollum 
V. Eager, 2 How. 61, 11 L. Ed. 179; Sarchet v. U. S., 12 Pet. 143, 9 
L. Ed. 1033; Ballance v. Forsyth, 21 How. 389, 16 L. Ed. 143; 
Walker v. Dreville, 12 Wall. 440, 20 L,. Ed. 429 ; Bondurant v. Wat- 
son, 103 U. S. 278, 26 L. Ed. 447; Ex parte Ralston, 119 U. S. 613, 
7 Sup. Ct. 317, 30 L,. Ed. 506; Stevens v. Clark, 62 Fed. 321, 323, 10 
C. C. A. 379, 381. The défendant, by trying its case to a jury as an 
action at law, and by bringing it to this court by writ of error, is es- 
topped from claiming that the action was a suit in equity; and the 
questions it présents must be heard and decided in this court in accord- 
ance with the rules of law applicable to the method of trial adopted 
below and to the method of review which the plaintifif in error has 
chosen. 

A writ of error challenges the rulings of the trial court upon ques- 
tions of law, and those rulings only. The only complaint of the action 
of the court below is that it refused to permit the défendant to prove 
the value of the strip of land occupied by the tramway, and that 
it instructed the jury to retum a verdict for the plaintiff. The ad- 
missions of the answer and the patent which the plaintifif oflfered 
in évidence conclusively established his right to the possession of 
the premises in the absence of countervailing évidence. Counsel 
for the défendant invoke the rule that, where the owner of land has 
knowingly permitted a corporation that is entitled to exercise the 
right of eminent domain to construct and put jn opération its rail- 
way, tramway, or other improvement upon his property, he is thereby 
estopped from recovering possession of the property occupied, and is 
restricted to his judgment for just compensation. Buckwalter v. Rail- 
^yay Co. (Kan.) 67 Pac. 831, 832, and cases there cited. Conceding, 
without deciding, the souhdness of this rule, and its applicability to the 
case at bar, there are two insuperable objections to a reversai of this 
judgment on its account. In the first place, the estoppel upon which 
counsel relies is an équitable, and not a légal, one. It is not an estop- 
pel of record, but an estoppel in pais. The défense which he founds 
upon it is not a défense at law, but a défense in equity ; and an équi- 
table défense, as we hâve seen, is not available in the fédéral courts in 
an action at law. The remedy of the défendant is a bill in equity to 
restrain the action at law until the equities of the défendant can bé con- 
sidered. In Bagnell v. Broderick, 13 Pet. 436, 10 L. Ed. 235, which 
was an action of ejectment in which équitable titles were pleaded in 
défense, the suprême court said : "The equity side of the circuit court 
is the proper forum, and a bill the proper remedy, to investigate the 
equities of the parties." And in Poster v. Mora, 98 U. S. 425, 428, 25 
L. Ed. 191, that court declared: "In actions of ejectment in the 
United States courts the strict légal title prevails. If there are equities 
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which would show the right to be in another, thèse cari only be con- 
sidered on the equity side Of the fédéral courts." In the second place, 
undèr thé statutory practice in actions at law in the stâte of Utah, the 
équitable défense which was pleaded in the answer stood denied. Rev. 
St. Utah 1898, § 2981. It was not estabïished by the évidence, and 
the record çôntains no ofifer to establish it. The défendant ofïered to 
prove notljîng but the value of the strip it was pccupying. The bill of 
exceptidfïS doés ' not disclose upon what ground the court refused 
to permit thé introduction of this évidence, and in this state of the 
case, if there was aily ground upon which its ruling could hâve been 
legally sustained, the presumption is that it rests upon that basis. 
That ruling may well hâve been sustained upon the ground that 
there had been no: évidence ofïered or introduced to establish the 
proposition thàt it was neCessafy for the défendant to use the prem- 
ises it was occupying, or any part ôf the property of the plaintiff, for 
the purpose of coriducting its mining and smelting opérations. It is 
always an indispensable prerequisite of the right to exercise the 
power of eminént domain over the 'property of an owner of real estate 
to show that it is nècessary to use his property to carry on the busi- 
ness of the quasi public corporation which seeks it. Mining Co. v. 
Seawell, il Nev; 394; Mining Co. v. Corcoran, 15 Nev. 147, 154. 
There was no proof, and ho ofïer bf prôof, that it was nècessary to 
usie any portion of thé property of the plaintiff to conveniently conduct 
the business of the défendant. In the absence of this and other evi- 
dehce which would warrant this com,pany in exercising its right of 
eftiinent domain, if it has that right, there was no error in the refusai 
ôf the court to permit itto prove the value of this property, nor in its 
instruction to the jury to returri a verdict for the plaintifï. The mère 
acquiescence of thé owner of property in the continuing trespass of 
a wrongdoer does not deprive hîm pf his right to maintain ejectment 
for thé possession of his propetty at any time within the limit pre- 
scribed for sùeh actions by the «tatutés Oi his state. The value of the 
property was nOt relevant to the plaiMiff's claim for damages, because 
he had withdrawn that claim. 

Thiere was no ertor in the trial ijf this^ case, and the judgment below 
is âffirmed. 
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AMERICAN STEEL BARGE 00. v. CHBSAPEAKB & O. COAL AGENCY 

00. 

(Circuit Court of Appeals, First Circuit June 19, 1902.) 

No. 391. 

1. ADMIRALTT— JUBISDICTION — SeT-OfF. 

Admiralty -will hot take jurisdiction of a mère légal or statutory set- 
off, but proceeds livith référence to the topic to which set-ofC relates on 
broad équitable principles. 

On Rehearing. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Both parties hâve filed pétitions for a 
rehearing under our rule, with référence to the judgment entered in 
this case in accordance with our opinion passed down on April i6, 
1902. 115 Fed. 669. The libelant complains that we denied interest 
and costs, and also of our déductions from the amount due according 
to the bill of lading; and, on the other hand, the claimant complains 
of our refusai to allow what was alleged in the answer as a gênerai 
set-off of an amount which would more than hâve absorbed the 
entire freight. There is also in the pétitions some discussion of cer- 
tain English décisions, to which we do not find any occasion to re- 
ply, because we stated in our opinion that the principles on which we 
rested our conclusions run so deep, and are so clearly settled, as to 
require no support by a citation of authorities. 

So far as the libelant seeks to hâve us review our conclusions as 
to costs and interest, we said, at various points in our opinion, sufïi- 
cient to reheve us from any further discussion of this topic. As 
to the other topic, the pétitions proceed somewhat on the rigid 
rules of allowances under the statutes of set-ofï, and on the narrow 
principles of the common law. That proceedings in admiralty are 
not thus governed is so plain that we do not deem it necessary to 
enlarge on that proposition. In order, however, to make clear that 
our use of the word "set-ofï" had no référence to such rules, we will 
State that we used it only as it is ordinarily used with regard to pro- 
ceedings in equity and admiralty. In neither are set-ofifs allowed in 
the sensé understood at common law or under the statutes, and in 
neither can there be an affirmative adjudication on a balancing of 
claims in favor of a party proceeded against, unless on a cross bill, 
or a cross libel, supported by the rules especially applicable to pro- 
cédure in equity or in admiralty. The authorities on this proposi- 
tion are universal. In equity we refer only to Adams, Eq. (8th Ed.) 
*222. After stating that complicated mutual accounts may afïord 
sufficient equity to sustain a bill, the author adds : "But it is other- 
wise with respect to mère matters of set-ofif; for right of set-ofï can 
be efïectually tried at law, and can only be transferred to chancery 
by some spécial equity." So, on page *223, he again says: "There 

7 1. See Admiralty, vol. 1, Cent. DIg. § 327. 
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are,,al?9 SQine cases ocçasipçially spoken of as dependîng on an 
équitaDle sèt-Off, but which wOUld' be more correctly termed retain- 
ers in the nature of set-off." Thé author enlarges on this topic, 
but it is not' necessary to foUow him further. So, in admiralty, it 
is sufficient to refer to Dunlap's Admiralty Practice, 65, an accurate 
text-book. There it is said; The admiralty will not take jurisdic- 
tion of independent set-offs." He enlarges sômewhat on the topic, 
showing some circumstahces ujider which the adniiralty regards coun- 
terclaims and other matters of that character. He goes far enough 
to explain his intention in using the word "independent." 

Thus neither equity nor admiralty takes jurisdiction'of set-offs in 
the stf iét sénse. Nevertheless, as we havë shown in our opinion, 
each proceeds with référence to the topic to which setrofifs relate 
on the broadest équitable principles., How broad thèse are is, per- 
haps, more conveniently explâinéd in North Chicago Rolling-Mill 
Co. V. St. Louis Ore & Steel Co., 152 U. S. 596, 615, 14 Sup. Ct. 
710, 38 L. Éd. 565, than ahywhere else. With référence to the entire 
tppic, chariciery, and, of course, the admiralty, which sometimes, as we 
said, proceeds on even broàder rules thah chancery itself, look at the 
equities of each particular casé. ,What thèse are in the case at bar 
we hâve showti; and it is endtigh to refèr to our statement that the 
libelarit lias a spécifie equity, and relied on the pledge of the particular 
fund in question, while the equîty of the claimant is not spécifie, but 
ohly gênerai, %ithout anything to show that reliance was placed by it 
on the fund wîth the view of a^plying it to'the diminution of the in- 
débtedness in question. ' , . 

It is true that the claimknt, iii its pétition for a rehearing, attempts 
to assert a spécifie equity; but the answer relies only on a gênerai 
set-ofif, and we can discover' nothing in the record suflRciently defi- 
nite to support atiy ôther défense: 

The pétitions for a rehearing are denièd, and a mandate will issue 
foirthwith. 



UNION CENT. LIFE INS. ÇO. v. (3HAMPLIN et al. 

(Circuit Court of Appeàls, Biglith Circuit. July 14, 1902.) 

No. 1,691, 

1. CiKouiT Courts or Apphals-^-JuMbdiotion to Review Final Décisions op 
Sdprkmk Courts of Territoribs. 

The circuit courts of appealsihave no Jurisdlctlon to revle-w the final 
jndgments or decrees of the syt>reme courts of the territories under the 
aét of March 3, 1891; in any ca'sés eicept thoàe in which the Jurlsdietion 
is originally dépendent entlrely upon the opposite parties to the suit or 
controverSy, being aliens and cltizens of the United States or citizens 
of différent states, and those arlsing under the patent laws, the revenue 
laws, the crlminal laws, and In admhralty. Act March 3, 1891 (26 Stat. 
828, 830, c. 517) Î8 6, 15. - 

i Construction of StAtùtes-^Intbntion op Législature. 

Where the terms of a law are ambignous and their meaning doubtful, 
the act may and should be so Interpreted as to effect the intention of the 

Ifl. Jurlsdietion of circuit court of appeals on appeal from territorial 
courts, see note to Emigration Co. v. Gallegos, 32 C. 0. A. 478. 
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législative body, -where the law discloses or Indlcates that Intention. 
But courts may not import into a plaln and unambiguous law and give 
effect to a supposed Intention of the body which enacted it which is 
neither expressed nor Indlcated in the law Itself. 
(Syllabus by the Court.) 

Appeal from the Suprême Court of the Territory of Oklahoma. 

Robert Ramsey (J. C. Strang, on the brief), for appellant. 
iCugene Hagan, Frank Dale, and A. G. C. Bierer, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree of the 
suprême court of the territory of Oklahoma afïirming a decree which 
quieted the title to i6o acres of land in that territory in the appellees, 
Edward R. Ghamplin and Grâce A. Staples, and removed the cloud of 
a mortgage of about $350 therefrom. A motion has been made to dis- 
miss this appeal on the ground that this court has no jurisdiction of 
the case. Our jurisdiction to review the judgments of the suprême 
court of the territory of Oklahoma is granted and limited by section 
15 of the act of March 3, 1891 (26 Stat. 826, 830, c. 517), which pro- 
vides "that the circuit court of appeal in cases in which the judgments 
of the circuit courts of appeal are made final by this act shall hâve the 
same appellate jurisdiction, by writ of error or appeal, to review the 
judgments, orders, and decrees of the suprême courts of the several 
territories as by this act they may hâve to review the judgments, or- 
ders and decrees of the district court and circuit courts." It will be 
noticed from this quotation that jurisdiction is given to this court only 
in cases in which its judgments are made final by the act of March 3, 
1891. Those cases are specified in section 6 of that act, which reads : 
"And the judgments or decrees of the circuit courts of appeals shall 
be final in ail cases in which the jurisdiction is dépendent entirely 
upon the opposite parties to the suit or controversy, being aliens and 
citizens of the United States or citizens of différent states ; also in ail 
cases arising under the patent laws, under the revenue laws and 
under the criminal laws and in admiralty cases." The jurisdiction 
in this case is not dépendent upon the opposite parties to the suit or 
controversy. It does not appear from the record that thèse parties 
are aliens on the one side and citizens of the United States on the 
other, or that they are citizens of différent states. This is not a case 
arising under the patent laws, the revenue laws, or the criminal laws, 
nor is it an admiralty case. Hence it does not fall within the juris- 
diction of this court. The question has been often and carefuUy dis- 
cussed, and the reasons for this conclusion hâve been repeatedly stated, 
in Mining Co. v. Ripley, 53 Fed. 7, 3 C. C. A. 388, Badaracco v. 
Cerf, 53 Fed. 169, 3 C. C. A. 491, and Mining Co. v. Ripley, 151 
U. S. 79, 14 Sup. Ct. 236, 38 L. Ed. 80, and no good purpose would be 
served by rehearsing them hère. 

Counsel for the appellant earnestly contend that it was the inten- 
tion of congress to confer jurisdiction upon the circuit courts of 
appeals to review the judgments and decrees of the suprême courts 
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of the terrîtories in ail cases in which no jurîsdiction to review thero 
w.as conferred uppn the suprême court, and that it is the duty of the 
courts to so construe the act: of March 3, 1891, as to efïect this pur- 
pose of the législative department of the government. The ansvver 
to this argument, however, is that, while ambiguous terms and doubt- 
ful expressions in législative acts may and should be so interpreted 
by the courts as to carry out the intention of the body which enacted 
them when they fairly disclose that intention, yet it is the purpose 
which the act itself discloses, and that only, which may be thus en- 
forced. The courts may not import into a plain and unambiguous 
law and give effect to a supposée! intention or purpose of the légis- 
lative body which is neither expressed nor indicated in the act. Such 
a course of action would pass beyond the limits of construction or 
interprétation into the forbiddeti domain of judicial législation. The 
act of March 3, 189Ï, is neither ambiguous in its expressions nor 
doubtful in its meaning in so far as it relates to the jurisdiction of this 
court over cases like that in hand. If congress intendéd to confer 
such jurisdiction, there is nothing in the law which it enacted to évi- 
dence any such intention, while the striking omission to express it 
raises the légal presumptiôn thât it did not exist, and forbids the courts 
from importing it into the law and giving it effect. Cold Blast Transp. 
Co. V. Kansas City Boit & Nut Co. (C. C. A.) 114 Fed. 77, 81 ; Rail- 
way Co. v. Bagley, 60 Kan. 424, 431, 5Ô Pac. 759; Woolsey v. Ryan, 
59 Kan. 601, 54 Pac. '664; Davie v. Mining Co., 93 Mich. 491, 53 
N. W. 625,. 24 L. R. A. 357; Vogel v. Pekoc, 157 111. 339, 42 N. E. 
386, 30 L. R. A. 491 ; Campbell V. Lambert, 36 La. Ann. 35, 51 Am. 
Rep. I ; Turnpike Co. v. Coy, 13 Ohio St. 84 ; Stensgaard v. Smith, 
43 Minn. 11, 44 N. W. 669, 19 Am. St. Rep. 205. 

The motion to dismiss the appeal must be granted; and it is so 
ordered. 



FOBRSTER T. TJNITBD STATES (two cases) 

(Circuit Court of Appeals, Eighth Circuit July 14, 1902.) 

ïf(is. 1,639, 1,641. 

1. Evidencb-^Abseitce ov Discussion of Character Evidence of Qood 

Réputation. 

The fact that one who bas long been acqualnted with a witness and 
his associâtes bas never heard any discussion or remarks concerning his 
cUaractCTi is excellept etidence of his good character and good réputa- 
tion. Testiinony that one's réputation for truth and veraclty is good is 
not rendered incompétent hy the statement of the witness on cross-ex- 
amlnation that It had never been brought up to him before. 

2. IndictMbnt— ChaSgb ov Sale op Lkjuok to Pbbsons to Grand Jurors 

' UNKNOWà'. ,,'/-.. 

A charge in anindietment that the défendant sold llquors to divers 
Indians (Of, the Ponça trJbe to the grand jurors unl^nown suflBciently 
spécifies thé bbyers, in the absence of évidence that thelr names wero 
known to the grand jury. 
iSyliabus by the Court) 

K 2. See Intoxlcating Llquors, vol. 2â, Cent Dlg. §§ 238, 239. 
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In Error to the District Court of the United States for the District 
of Nebraska. 

Alex. Altschuler, H. C. Brome, and A. H. Burnett, for plaintiffs in 
error. 

S. R. Rush (W. S. Summers, on the brief), for the United States. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. John Foerster and Adam Foerster 
were jointly indicted for selling liquor to Indians. The indictment 
contained two counts. The first charged them with selHng intoxicat- 
ing liquors to one Peter Bird Head, an Indian of the Ponça tribe of 
Indians. The second charged them with selling intoxicating liquors 
"to divers Indians to the grand jurors unknown, Indians of the Ponça 
tribe of Indians, which said Indians and said tribe of Indians were then 
and there under the charge of Henry C. Baird, a duly appointed Indian 
agent of the United States." The défendants were tried and convicted 
together undèr this indictment, and the court fiined each of them $200 
and costs. They challenge the judgments against them for thèse 
fines, and assign the same errors in the two cases, which they présent 
hère by separate writs of error. 

The character of Henry Dupre, one of the witnesses for the plain- 
tiflf, for truth and veracity, had been assailed by the testimony for the 
défendants. Thereupon H. C. Baird, the United States Indian agent, 
testifîed upon direct examination in this way : "Q. Do you know the 
gênerai réputation of Henry Dupre for truth and veracity? A. Yes. 
Q. What is it, good or bad? A. Good." On cross-examination he 
testified : "Q. Who hâve you ever heard say that Dupre's réputation 
is good? A. It has never been brought up to me before." There- 
upon the défendants' counsel moved to strike out the évidence of this 
witnes's on this subject as incompétent and irrelevant, and because 
proper foundation for it was not laid, and the court said : "The ob- 
jection is overruled. A person whose réputation is good is never dis- 
cussed; but a man whose réputation is bad is discussed among others." 
This ruling, and the remarks accompanying it, are specified as error. 
But the ruling was right, and the remarks of the court stated a well- 
settled rule of évidence. The réputation and character of one who 
quietly and faithfully discharges his légal, civil, and religions duties 
give little occasion for remark, and are seldom the subject of dis- 
cussion. Common expérience teaches us that the fact that one's 
character and réputation are not discussed is excellent évidence that 
they give no occasion for censure, and that they are good, and this is 
the established rule of the law. State v. Lee, 22 Minn. 407, 409, 21 
Am. Rep. 769; State v. Nelson, 58 lowa, 208, 211, 12 N. W. 253; 
People v. Davis, 21 Wend. 309, 315; Reg. v. Rowton, 2 Benn. & 
Heard, Cr. Cas. 333; Gandolfo v. State, 11 Ohio St. 114; Jones, Ev. 
§ 868. 

There are many other spécifications of error. Several challenge the 
rulings of the court in the admission of évidence. Others assail the 



863 lie FEDERAL REPORTER. 

charge- of the court. But they ail rest upon a single proposition, 
and thàt is that thé second count of the indictraent was insufficient 
to charge an offense. The trial court held the count good, and con- 
ducted the trial accordingly, and the alleged errer in this ruling is 
the only reason urged in support of ail the spécifications of error which 
hâve îïot been considered. 

The objection urged against the second count of the indictment is 
that it does not name or specify the person or persons to whom the 
défendants were charged with selling the Uquors. Its averment is that 
they sold them "to divers Indians to the grand jurors unknown, In- 
dians of the Ponça tribe of Indians." It is undoubtedly true that it is 
a generaj rule of criminal pleading that in an indictment for selling 
liquors it.is necessary tp name the purchaser. But there is an excep- 
tion to this rule which is as uniyersal and as well established as the 
rule itself. It is that wben the purchaser or purchasers are unknovs^n 
to the jury, they mày be ,described in the indictment as persons or 
Indians to the grand jurors unknown. Durland v. U. S., i6i U. S. 
306, 31.5, ï6 Sup. Ct. 508, 40 h. Ed. 709; State v. J^oyle, 11 R. I. 
574. 575; Com. V. Thurlow, 24 Pick. 374; Blodget v. State, 3 Ind. 
403; Capritz v. State, I Md. 56^; State v. Faucett, 20 N. C. 239. 
Moreovèr, the légal presumption is, in the absence of évidence to the 
contrâry, that the averment of a want of knowledge in the grand jury 
of the names of the persons who made the purchases was true. 
Coffiil V. U. S., 156 U. S. 432, 4SI, IS Sup. Ct. 394, 39 L. Ed. 481 ; 
Frisbie V. U. S., 157 U. S. 160, 167, 15 Sup. Ct. 58$, 39 L. Ed. 657; 
C,om. V. Thprnton, 14 Gray, 41, 42. ; 

The argument of counsel for. the plaintifïs in error that a conviction 
under such a charge would not protect them from a second prosecution 
for the same offense is mçt by the ..opinion of the suprême court that 
paroi évidence is always admissible to establish the défense of prior 
conviction or acquittai. Dunbar v. U. S., is6 U. S. 185, 191, 15 Sup. 
Ct. 325, 39 L. Ed. 390; Durland v. U. S., 161 U. S. 314, 16 Sup. Ct. 
S08, 40 L. Ed. 709. 

Each of thie counts of the indictment upon which this trial was had 
sufficiently çharged an offense under the statutes of the United States, 
and there was no error in the coriduct of the trial. 

The judgments belôw are accordingly afïirmed. 
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EDISON PHONOGRAPH CO. et al. v. PIKB. 

(Circuit Court, D, Massachusetts. June 24, 1902.) 

No. 1,583. 

1. Patents— Inprikgemknt—Bight to Attach Conditions to License. 

The owner of certain patents granted licenses to use and vend the 
patented articles, In whlch the licensees agreed not to sell such articles 
for less than the priée flxed by the licensor, and not to sell to any one 
■wlio did not sign a similar agreement The contract contalned a further 
condition that as to any of the patented articles sold in violation of its 
terms the llcense should be void, and that any vender or user of such 
articles thereafter should be an Infringer of the patents. BeU, that such 
condition was valid, and that the sale or use of the patented articles by 
one who purchased them from a licensee with imowledge of the terms 
of the contract, and wlthout slgnlng the agreement thereby required, con- 
stituted an infrlngement. 

In Equity. On demurrer to bill. 

Howard W. Hayes, for complainants. 
Winter S. Martin, îor défendant. 

LOWELL, District Judge. The biU allèges : That the complain- 
ant is the owner of letters patent Nos. 382,418 and 386,974 for im- 
proveraents in phonographs and phonograph records. That the East- 
ern Talking Machine Company entered into a contract with the 
complainant to conform to and be bound by the terms of a certain 
paper. This forbade the Eastern Talking Machine Company to sell 
the patented phonographs and records below certain scheduled priées, 
and contained the foUowing additional clauses : 

"(5) Jobbers must not sell or supply, either dlrectly or Indirectly, Edison 
phonographs or parts thereof, records, or blanks, to any dealer who will not 
sign the agreement governing and controlllng the sale of same, nor to dealers 
who are on onr suspended llst." 

"(11) AU Edison phonographs, records, and blanks are covered by United 
States patents, and are sold under the condition that the llcense to use and 
vend them implled from such sale is dépendent on the observance by the Ven- 
dée of ail the foregolng conditions. TJpon the breach of any of sald conditions 
the llcense to use or vend sald phonographs, records, and blanks immediately 
ceases, and any vender or user thereafter becomes an infringer of said pat- 
ents, and may be proceeded agalnst by suit for injunctlon or damages, or 
both." 

That the Eastern Talking Machine Company purchased from the 

complainant phonographs and records, the latter contained in boxes, 

each marked as foUows : 

"Notice to Dealers: This record is sold 8ub]ect to restrictions as to the per- 
sons to and the priées at which It may be sold. Any violation of such re- 
strictions makes the seller or user an infringer of the Edison patents." 

That the défendant knew of the said agreement, and the restric- 
tions contained therein, and, having such knowledge, and without 
signing the agreement, bought from the Eastern Talking Machine 
Company phonographs and records, and sold the same. That the 
défendant has in his possession phonographs and records purchased 
not only from the Eastern Talking Machine Company, but from other 
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vendees of the complaînant bound by similar agreements (and this 
without the petitioiier's having signed the requirdd agreement), which 
last-mentioned phonographs. and records the petitioner is using, 
vending, and threktënïng to use and vend. Whereforë the défendant 
is guilty of infringement of the patents in question. The bill does 
not allège that the défendant has eut rates, or has sold below the 
scheduled pricé. The défendant has demurred to the bill for want 
of equity. The other gïjîùnds stated in his demurrer were abandoned 
at the hearing. ; The t plaintifï contends that it can sell patented 
goods under restrictions sueh that, if a purchaser fails to observe 
them, he becotties 'Hablé as infringer, and the patented goods are no 
longer covered by the license contained in the original sale. The 
plaintifï further contends that a purchaser of patented goods so sold, 
who has knowledge that their sale to him violâtes the restriction, 
is deêniied to hâve bought patented goods sold vvithont right by an 
infringer, and so, on using or selling them himself, becomes an 
infringer also. 

The extent to which restrictions can be placed by a patentée upon 
the use of patented goods sold by him is not clearly settled. In 
Boesch V. Graff, 133 U. S. 697, 10 Sup. Ct. 378, 33 L. Ed. 787, the 
suprême court decided that the purchaser in Germany of goods 
covéièS by a German patent could not sell them in the United States 
if they were also covered by a United States patent. In Hobbie v. 
Jennîsdn, 149 U. S. 355, 13 Sup. Ct. 879, 37 L. Ed. 766, that court 
decided that the assignée of a patent ; right for the state of Michigan 
coiild sèll goods in Michigan even tîiough he knew that the goods 
were to be used in Connècticut, a state for which he owned no right 
under thè patent. In Keeler v. Folding Bed Co., 157 U. S. 659, 15 Sup. 
Ct. 738, 39 L. Ed. 848, the court decided that the purchaser of 
patented goods in one state from the owner of the patent for that 
state cotild sell the same in anv other state, everf though the terri- 
torial ownership of the patent in the làtter state was vested in another 
person. The upshot of thèse cases appears to be that the owner of a 
patent right for one part of the United States cannot prevent the 
sale within his territory 6i goods covered by the patent, provided 
the seller has procured the goods in another state, from one who has 
the right to sell them in the latter. The mère territorial ownership 
of a paterit would seem to give the owner little more than the right 
to sue in his own name persons selling or using within his territory in 
total défiance of the patent. He is not freed from compétition with 
one who imports into and sells in his territory patented goods lawfully 
procured. Thèse cases in the suprême court, however, are con- 
cerned only with the rights of a mère territorial owner as against 
one who has bought the goods outright, and without any contractual 
restriction. In the last-mentioned case the court said : 

"Whether a patentée may proteet himself and his assignées by spécial cou- 
tracts brought home to the purchasers is no,t a question before us, and upon 
which we express no opinion. It is, however, obvloùs that such a question 
would arise as a question of contract, and not as one under the inhérent 
meanlng and effect of the patent laws." Keeler v. Folding Bed <3o., 157 U. S. 
666, 15 Sup. Ot. 741, 39 L. Ed. SéS. 
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If the last sentence means that the spécial contracts alluded to 
can be enforced only like any other contract, viz., by an action at law 
for a breach, or by a bill in equity for spécifie performance, the 
dictum disposes of the case at bar. See Harrison v. Maynard, Mer- 
rill & Co., 10 C. C. A. 17, 61 Fed. 689. But it is not clear that 
the suprême court meant to exclude the possibiUty of a contract so 
drawn that by virtue of a spécial stipulation therein contained a breach 
of the contract should, in and of itself, make the wrongdoer an in- 
fringer, who could be proceeded against under the patent laws. 

Some circuit courts of appeals hâve gone miich further than the 
suprême court. In Dickerson v. Matheson, 6 G. G. A. 466, 57 Fed. 
526, the circuit court of appeals for the Second circuit held that the 
owner of two patents for the samç article, one German and the other 
American, who sold the patented article in Germany with a restric- 
tion against its use in this country, could sue for infringement the pur- 
chaser who used it in this country. In Dickerson v. Tingling, 28 C. 
C. A. 139, 84 Fed. 192, the circuit court of appeals for the Eighth 
circuit followed Dickerson v. Matheson. In Heaton-Peninsular But- 
ton Fastener Co. v. Eurêka Specialty Go., 25 G. G. A. 267, 77 Fed. 
288, 47 U. S. App. 146, 35 L,. R. A. 728, a patented button-fastening 
machine was sold with the condition that if it was used with fasten- 
ers made by any person other than the vendor and owner of the pat- 
ent the title to it should revert. The circuit court of appeals for the 
Sixth circuit held that a purchaser violating the condition could be 
sued for infringement, upon the ground that any restriction might 
be imposed by the patentée which was not against public policy. 
This case is strong authority for the complainant's contention in the 
case atbar. See Phonograph Go. v. Kaufmann (G. G.) 105 Fed. 960; 
Featherstone v. Gycle Go. (G. G.) 53 Fed. m; Electric Light Go. 
V. Goelet (G. G.) 65 Fed. 613; Gortelyou v, Lowe, 49 G. G. A. 671, 
III Fed. 1005; Wiggin v. Shoe Go., 161 Mass. 599, 37 N. E. 752. 
In Bernent v. Harrow Go. (in the suprême court May 19, 1902) 22 

Sup. Gt. 747, 46 L. Ed. , the question was whether certain terms 

of a license to manufacture and sell patented harrows (including the 
establishment of a minimum price and an agreement not to make or 
sell any harrows other than those patented) constituted a violation 
of the fédéral anti-trust law. The suprême court said : 

"In Heaton-Penlnsular Button Fastener Co. v. Eurêka Specialty Co., 25 C. 
C. A. 267, 77 Fed. 288, 47 U. S. App. 146, 160, it is stated regarding a patentée: 
'If he sees fit, he may reserve to hlmself the exclusive use of bis inventioii or 
discovery. If he will neither use his devlee nor permit others to use it, he 
has but suppressed his own. That the grant is made upon the reasonable 
expectation that he will either put his invention to practlcal use or permit 
others to avail themselves of it upon reasonable teirms, Is doubtless true. 
This expectation is based alone upon the supposition that the patentee's In- 
terest will induce him to use, or let others use, his invention. The public 
has retalned no other seeurity to enforce such expectations. A suppression 
can endure but for the lif e of the patent, and the disclosure he has made will 
enable ail to enjoy the fruit of his genius. His title is exclusive, arid sp 
clearly within the constitutibnal provisions in respect of private property tha^ 
he is neither bound to use his discovery hlmself nor permit others to use it 
The dictum found in Hoe v. Knap (C. C.) 17 Fed. 204, Is not supported by 
réason or authority.' It Is true, in certain circumstances the sale of articles 
116 F.— Ô5 
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tterinfàctared 'uàdèë' WttënS* pàterit may be prevented wlien the use of such 
aiirttclb may he sabjétt, witWû'the several states;.to the control which they 
may respectiTelytopMÇilîBj, the légitimât© exeiSfls^ of their powers over thelr 
purely clQir^estic aitairs, .whether of internai commerce or of police régula- 
tion. Thiis'àn imprpvemept for burning oll, protected by letters patent of 
the United' Statesf'-wte côh^emned by the state inspecter of Kentucky as un- 
safe for HlUmihatlng purp<«es underj the statnte requiring an inspection and 
iioposiag a peàajty fop tbeylolatlOTi of liie statute, and It was held that the 
enforcement pf thê^tatute :yi5af f "wlthin the prpper police powera of the state, 
and that It itfWf èred wlth ho pight conîerred by the letters patent. Patter- 
son V. Kentûcjiy, Wu.'S. 50i--24 l..'Bd.. 1116. There are décisions, also, In 
regard to tëlephooië tiôiitpaiiles Operating Mnâ&e llcenses from patentées giving 
thena the t\gi/it to li^.their patehts for theipurpoSe of operating public tele- 
phc^e.iïnes, bflt proihlbitijagjCi^mpanies fron^. serving withia such district any 
tel^honé cpmpapy, apd '\i h^ë been held in lihé loiyér fédéral courts that such 
prohibition Wàs of no fbtçë' that It was Ineonsistent -with the grant, beeause 
a téléphone 'cttmpahy.bëlng IQ the nature of a common carrier, was bound 
torendér an.equa,l service te ail who applied and tendered the compensation 
ffiçed by law for the sewice! ; that, -while the, patentées were under no obliga- 
tion to iieense the use of thelr Inventipns by âny public teleplione company, 
yet,Vhavlng dohe; so, they -w^re iiot a;t liberty ttt'place restralnts upon such a 
public éoi^oration which' ^^ottld disabîè it to discharge ail the duties Imposed 
uponi companies engagea' ^: the discharge of duties subject to régulation by 
laïf, : It couldnotbe a public téléphone company^ and cpuldnpt exercise the 
f&inchise of a common carrier of messages, ■wlth such exception to the grant 
Sëe ïtllssouri v. Béll Tel. C6. (C. C.).^3 ^éd. 539; Deiaware v. Delaware & 
A. telëp-aph '& Téléphone 06. (C. <5.) 47 Fed. 633; and Delaware & A. Tele- 
giraph & Téléphoné Co. v; Delaware, 2 0. C. A. 1, 50 Fed. 677, 3 U. S. App. 
30.' Thèse cases ; ape clted in the, opinion of the court In the Case of Heaton- 
Peplnsular Bjjtton .FastenCT, lôo. v.Bure^a Specialty Oo., supra. Notwith- 
stàndlng thèse exceptions, thè gênerai tulé Is absolute freédom In the use or 
sale 61 rightri'under the patent là#sc>f thé United States. The very object 
of thèse law« 18 monopoly, and the rulé Is, wlth few exceptions, that any 
conditions ■wfhich are not in théir very nature illégal with regard to this kind 
of property, ïmposed by the patentée and agreed to by the llcensee, for the 
right to manufacture oi: use pr seU thé article, wUl be upheld by the courts. 
Thé fact that the conditions in the çpntracts lieep up the monopoly or flx 
pUcis does not îrendér théin illégal. • * * ♦ In thèse contracts provision is 
exprpssly made,, nPt alone for manufacture, but for the sale, of the manu- 
fî^çtured produçt throughout the- United States, and at prices which are par- 
ticularly stâted, and whicl^ the seller is not at Uberty to decrease without 
thé assent of the licensor. AÎddystone Pipe & Steel Co. v. U. S., 175 U. S. 
20.1, 238, 20 Sup. Ct. 8«, 44 Ir. Ed; 136. Thèse contracts directly afCected, 
not as a mère Incident of manufacture, the sale of the implements ail over 
the country, and the question arlslng is whether the contracts which thus 
affect such sales are yoid under. the act of congress. On looking through 
Hhese licerises, we havé beeh ùnablç to flnd any conditions coiitalned thereln 
rendering the agreement voîd beeause of a violation of that act. There had 
bî^n, as the référée flhds, a large ampunt of litlgation betweén the many 
pfetiès claimlng to own varioùs patents, iëdvèring thèse implements. Sults for 
Infrtngeménts and for injùnctipn had been fréquent, and ii: was . désirable to 
ppeyeut thém in the future,', The exêjiUtioiiPf thèse contrants did in fact 
settle a latge amount of litlgation régardlng thé validltypf many patents as 
ftl^d by the référée. T^ls Was a legltinisite and désirable rèsult in itself . 
Thé' provision in regard t6, the prlcé at Wtléh the llcensee would sell the ar- 
tl(jle manufaÇtured undër tné license T?aà also an appropriate and reasonable 
Cpn^liltlPn, ït ténded to kéep up the' prlCé of the implements inanufactured 
à'lî,dfs61d; but that ^^as oniy reeognizlng the, nature of the pro|pérty dealt ta, 
abd provtdlngifor Its value 80 fat' fts jiosslble. This the parties were legally 
entltléd to do. The dWner of a patented article can, of cotirse, charge such 
priée as he may choosé, and the pvsTieP bf a patent may assign it or sell the 
right to manufacturé and séll thé artïéle jpatented upon the condition that the 
assignée shall charge a certain amount for such article." 
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It is true that the suprême court, in Bernent v. Harrow Co., de- 
cided only that a restriction imposed by a patentée upon his vendee 
that the latter should keep up prices was légal. The suprême court 
did not décide that the restriction could be so drawn as to make one 
who violated it guilty of infringement. But this was decided in 
Heaton-Peninsular Button Fastener Co. v. Eurêka Specialty Co., 
and the suprême court has cited that case with unqualified approval. 
I think, therefore, that this court is bound to hold that the Eastern 
Talking Machine Company, by selling pronographs to the défendant 
in violation of its agreement with the, complainant, became guilty of 
infringement, and that by reason of this sale the patented phono- 
graphs so sold were no longer covered by the license originally 
granted to the Eastern Talking Machine Company. In selling thèse 
phonographs, now unlicensed, the défendant, who bought them with 
the knowledge of the restriction and bî its brea,ch, is also an infrin- 
ger. If, therefore, the allégations of the bill are true, the complain- 
ant has good cause of action, and so the demurrer is overruled ; de- 
fendant to answer on or before August rule day. 
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(Circuit Court, N. P. lowa, E. D. June 16, 1902.) 

1. Injdrt to Employé— Négligence — Plbading — Defbctive Cae Coupler. 
Two acts of négligence as causes of the accident, one belng the use 
of a car oii whlch the coupler was in such condition that it would not 
work properly and couple by Impact, are chargea by a pétition whleh at 
length describes the faulty condition of the coupler, avers that Its con- 
dition was due to defendant's négligence, and made it neeessary for 
plalntlfC's intestate to go between the cars, and that, whlle there, other 
cars were negllgently klcked against the cars to be eoupled, causing him 
to be crushed. 

3. Same— Statdtbs^Plbading. 

That the statute may avall plaintiff, it Is not neeessary or permlssible 
that the pétition in an action for Injury frpm a defectlve car coupling 
cite or refer to Act Cong. March 2, 1893, relative to couplings on cars 
used by carriers in Interstate commerce. 
8. Same— KiGHï TO Benepits. 

Though an employé, in an action for Injury from defectlve car coup- 
ling, does not, by his argument or otherwlse, indicâte that he is relylng 
on Act Cong. March 2, 1893, relative to couplings on cars of carriers en- 
gaged In Interstate commerce, the court may and should Instruct as to 
his rights thereunder. 

4. Kbw Trial— Sohprisb. ' 

Though défendant was. taken by surprise by the court's calllng the 
attention of the jury to a statute, this is not ground for new trial, it 
having made no request when the court, at the end of the charge, In- 
qulred whether there was any point or matter as to which Instniction waa 
desired, and it not belng shown or clalmed that défendant haa évidence 
which will change the facts on which the- court held the statute was to 
be considered. 
.B. Same. 

Défendant having knbwn the condition of a car coupler was an issue 
of fa et tnthe «ase; and the question of its actual condition having been 
thoroughly gone Into, and évidence having been introduced by both par- 
ties, it cannot hâve a new trial on the theory that, if it had foreseea 
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the court was goîiag to cite à statute on the question of the légal obliga- 
tion reeting on !t as to couplera; It mlght perhaps hâve had further évi- 
dence on the qjiëstiot» of fact. 

6. Instructions— PijEading and Evidence. 

Though a pétition in action for injury from a. détective car coupling 
does not allège that the car was uséd In connection -wlth Interstate com- 
merce, the f act aiipearlïig In the ' évidence, the éourt may Instruct that 
Act COTig. Mareh 2, 1898, is applicable. 

7. MaSTER AND SBRVANT^CaR CODPLBRS. 

Act Gong. March 3, 1893, requiring cars used in movlng Interstate com- 
merce to be equipped wlth couplera CQupling automatieally, applies to a 
Car designed for Ihterstaté trafflc, tnough at the time being hauled empty. 

8. BamE—Proximatb CaôSe— Concurrent Causes. 

Faîlure to équlp à car wlth a coupler coupling automatieally, by reason 
of ■whieh a car coupler was obllged to go between the cars, where he was 
.crus|)ed, Is a proxiniate cause qî the accident, thpugh the cars were 
tôrced together by the négligent kicking of other cars against them. 

9. SÀJ4E— Car Couplkrs. 

A carrier, by permitting eouplers, originally suiHcient, to hecome -worn 
Ott and inoperatîve, is. withln the prohibition of Act Gong. March 2, 1893, 
against using cars in Interstate c6mmeree not equipped wlth couplera 
coupling automatieally, 

10. SamB— ASSUMPTION OF RiSK— INSTRUCTION. 

It must be shown thait an employé, claimed to hâve assumed the rislc 
of the manner in which work was done, knew, or had means of knowing, 
how it was done; and' an Instruction that, if it was the custom to do the 
work as it was done when Jie was injured, he assumed the risk, is properly 
refused, no référence being maâe to knowledge or means of knowledge. 

11. Same-t Custom— Applicability. 

The question of the, custom of kicking back cars, under ordinary cir- 
cuBi;^tapces, without notice, Is immaterlal, but that of ordinary eare 
B^dcr fiil ^ceptlonal situation Is presented where the flrst cars kicked 
dowftfdla not, by reason of a defwtive automatic coupler, couple to the 
standiiig car, but separated from it a few feet, and deceased went between 
theiR i;o manipulate the coupler, and other cars were kicked back, crush- 
ing, h4m; and it wa^ claimed that tbeicircumstanees were sufflcient to 
Show the other members of the awiitehing crew that the flrst coupling 
had not been made, and that he had gone between the cars. 
li, DïiATR— Excessive DAMAeEs; ! 

yer^Ict for $9,000 fojîideath.of a roan 29 years old, wlth a life ex- 
pieptànçy of :35 year8,:.ii^e;b^lhg^S!(>ber, industrious, and of good habits, 
and èàmlng from $75 to $78 pep njonth.is not so excessive as to justify 
réduction. 

18. PLBAIWNaSr-TAayiBîîDMENT-ryARIANCB. 

U^ider Gode lowa,, § 3597, maklng variance immaterlal where the ad- 
veirgç party was noti-actuftlly mi^lftd to, hls préjudice, and providing for 
am^dment only wbere Buch party was so misled, plalntiff need not flle 
an amendment to pétition, because of variance, where défendant is es- 
topped to say that it was misled thereby. 

Stibmît,tëd ôn.RlotiQnJpr New TrialFiled on Behalf of the De- 
fendant. . 1 i! 

JVTcCafrtliy, Kenlihe <&.'lRpedell, for plaintifif, 
W, J./fÇnight, fordefei^dawt- 

SHIRAS, District Judge. This case came up for trial at a former 
daj' of.th«,term befpre,a jury, and itthen appeared that the plaintiff 
was the.administratrix of the estate of Emil Voelker, and in that 
Capacity had brought this action against the défendant railway Com- 
pany to fecover darnàgés for the déâth of Emîl Voelker, which had 
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l>een caused by his being caught between two cars in the yards of the 
défendant company at Dubuque, lowa, on the pth of September, 
1901, while lie was in the employ of the company as a switchman. 
The évidence showed without contradiction that the défendant com- 
pany, on the 8th day of September, brought a loaded freight car from 
Spalding, III., through Savanna, III., to Dubuque, lowa, the train of 
which the car formed part reaching the 3'^ards at Dubuque about 4 
o'clock in the afternoon; and on the next morning the switching 
crew to which Emil Voeiker belonged went to work in the yards, 
under charge and direction of Mr. Allgeyer as foreman. The car 
in question was then on what is called the "East Freight Track," 
and the switching crew undertook the work of sending down upon 
this track and coupling to the standing car other cars brought from 
the main line, which were taken by the locomotive easterly upon the 
main line beyond the switch Connecting the east freight track there- 
with, and then, by a backward movement of the engine, the cars were 
kicked down on the east freight track. By the direction of the fore- 
man, Voeiker rode down upon the first set of cars thus kicked back 
for the purpose of coupling them to the standing car, and while en- 
gaged in endeavoring to ûx the coupler upon the standing car so that 
it would couple with the other cars he was crushed between the cars, 
receiving injuries which resulted in his death. The évidence proved 
clearly that the coupler on the standing car was out of order to such 
an extent that it would not couple automatically or by impact with the 
other cars, and the évidence justifîed the finding that when Voeiker 
discovered that the coupler was out of order he immediately under- 
took to fix it so the coupling might be made, and while so engaged 
he was caught between the cars, and received the injuries causing his 
death. Upon the trial of the case the jury returned a verdict in favor 
of the plaintiiï, the damages awarded being $9,000, and the défendant 
now moves for a new trial on various grounds. 

In the charge of the court the jury were instructed that, if the 
évidence proved that the car in question was brought by the défend- 
ant company from a point or station in Illinois to Dubuque, lowa, 
then the company, in handling the same, was engaged in Interstate 
traffic, and was subject to the provisions of the act of congress ap- 
proved March 2, 1893, and entitled "An act to promote the safety of 
employés and travelers upon railroads, by compelling common car- 
riers engaged in Interstate commerce to equip their cars with au- 
tomatic couplers and continuons brakes, and their locomotives with 
drive wheel brakes and for other purposes" (27 Stat. 531). In sup- 
port of the motion for a new trial it is earnestly contended that nel- 
ther in the allégations of the pétition nor In putting In the évidence 
did plaintifif base the case on the provisions of the act of congress, 
and that the défendant was wholly taken by surprise by the action 
of the court in instructing the jury with respect to the duties imposed 
upon the company, as a common carrier engaged in Interstate traffic, 
by the provisions of this act. The gênerai rule invoked by the de- 
fendant that a plaintifif, to recover, must bring his proof wlthin the 
allégations of his pétition or déclaration, is not questioned; but the 
real Inquiry is whether there was such a departure between the case 
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declared on in the pétition and the case made by tfie évidence that 
the latter :Vi?ill not fairly support thë former. Turning to the pétition, 
we find ît thërein stated : 

"That <>% Siep|;einl)er 9, 1901, tliere; waB, among others, upon snld track, a 
loaded car, •sfÙcIi was to f orm a part of a train then being made up by 
defendant's aiMtehlng crew for early movement, under the orders and direc- 
tions of defendant's yardi master and foreman of said switchlng crew, ttiat, 
unknowD to plaintlfC's intestate, Emll Voelker, who then was employed a» 
cap èoUpler and field man of sald switchlng crew, défendant negligently per- 
mltted the coupler on the northerly end of sald car to become and remain 
inopèratîve and defectlve In that the llnk Connecting the lever and the pin 
was loose, broken, and dlseonnected, so that the pin and coupler could not 
be operated by means of the lever, and the sald coupler was so old, worn, 
and rlckety' that the pin could not be ralsed because of the tumbler pressing 
and resting agalnst the frame of the coupler, thus maklng it necessary, in 
ordèr tô o^erate the coupler, to go between the cars, Insert the hand in the 
coupler, push the tumbler away from the frame, and then ralse the tumbler 
and pUll the knuckle open; • • * that by reason of the Inoperative and 
defectlve condition of the coupler aforesald said Emll Voelker was unable 
to make the coupllng, and, the knuckles on both couplers Seing closed, no 
coupllng Tvas made when the cars bumped together, and the cars separated 
a féw fçet on account of the Jar; that thereupon, as was his duty, and the 
usual practlce, said Emll Voelker went between the cars to open the knuckle, 
in brder that the coupllng mîght be made by Impact, and whlle thus en- 
gaged, and unaware of the danger to which he was exposed, said switchlng 
crew, whlle aeting within the scope of their employment, and knowlng that 
sald Emll Voelker went between sald cars to couple the same, negligently 
caused two or more other cars to be kicked wlth great force onto said east 
frelght track and agalnst the cars between which sald Emll Voelker was 
thus occupled, thereby causing said Emll Voelker, without any fault on his 
part,! to be crushed to his death between the drawbars on sald cars; that 
défendant and Its sald employés, without fault of sald Emll Voelker, negli- 
gently Stud carelessly moved sald cars as aforesald, whlle he was thus en- 
gaged, without signal frôm him, although the gênerai practlce then and long 
prlor tàpreto required that sald cars b€ not moved whlle he was thus oc- 
cflpled between the cars without signal from him, and he belleved that sald 
practlce wonld be f oUowed whlle he was so engaged in the performance of 
his employment; that défendant knew, or by the exercise of ordlnary dili- 
gence cotild and should hâve known, of the defectlve and Inoperative condl- 
tlo'n of the coupler aforesald before th© death of said Voelker, and In time 
to hâve remedled the same." 

It is claimed on behalf of the défendant that the facts thus re- 
cited in the pétition were intended to charge only one act of negU- 
gence, to wit, kîcking back the cars without giving any notice or warn- 
ing, when it was kriown to the other employés that Voelker was 
between the cars, and therefore in a place of danger. The merest 
cursory reàding of the pétition Shows that such could not hâve been 
the thought of the pleader in preparing this pétition. Had it been 
thè purpose to make only one charge of négligence, based upon 
the manner in which the second set of cars were kicked back, it 
would only hâve been necessary to aver that Voelker, while engaged 
in the line of his duty in preparing the coupler upon the standing 
car, was called upon to place himself on the track at the end of the 
car, and was thus caught by the other cars ; but, instead of limiting 
the averment of facts to this statement in substance, the pleader at 
considérable length describes the faulty condition of the coupler, 
avers that its condition was due to the négligence of the company, 
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and that its faulty condition was what caused Voelker to place him- 
self in a position where he was liable to be caught if the other cars 
were moved down in order to make a coupling. Properly construed, 
the pétition charges two acts of négligence as the causes of the ac- 
cident, not taking into considération the charge of négligence in the 
use of a road engine for switching work; and certainly the alléga- 
tions of the pétition were sufficient to give notice to the défendant 
that it was charged with négligence in that it was using a car upon 
which the coupler was in such condition that it would not work prop- 
erly, and would not couple by impact. Upon the trial both parties 
introduced évidence upon this matter of the condition of the coupler, 
and much time was taken up in the introduction of testimony upon 
this point, and there is, therefore, no sufïicient foundation upon 
which to base the claim that the défendant was not duly warned of 
the fact that the condition of the coupler was an issue in the, case 
as one of the grounds upon which it was charged with négligence. 

It is said, however, that the défendant was taken unduly by sur- 
prise, in that the court, in the charge of the jury, cited the provisions 
of the act of congress of March 2, 1893, as applicable to the case, it 
being claimed that neither in the pleadings nor in the argument of 
counsel for plaintiflf was any référence made to the act of congress. 
As matter of pleading, it certainly cannot be said that, in order to 
base a right of recovery on the provisions of the statute, it was nec- 
essary to cite the statute or its provisions in the pétition. The pé- 
tition in set words charged the défendant with négligence in having 
and operating a car upon which was a defective, worn-out, and in- 
operative coupler, which would not couple by impact. Charging the 
défendant with négligence was charging that the company had not 
met or fulfiUed the duty imposed upon it by law with respect to hav- 
ing and keeping the coupler upon the car in proper condition for 
use. It was not necessary, nor, indeed, permissible, under the rules 
of pleading, that the pétition should set forth the law which had 
been violated. It is not for one moment supposable that the ofHcers 
of the défendant company, or the learned counsel representing it 
in this case, are not, and were not when this action was commenced, 
fully aware of the provisions of the act of congress of March 2, 1893, 
and of the acts of the gênerai assembly of the state of lowa which 
now form sections 2079 *^o 2083, both inclusive, of the Code of the 
state, and therefore knew that as to cars used in interstate traffic 
the obligations of the act of congress were in force, and as to cars 
used within the state of lowa the named sections of the Code were 
applicable. Therefore, when the pétition charged the défendant 
with négligence with respect to the coupler upon the car, the défend- 
ant must hâve known that, as the car was used in interstate traffic, 
the act of congress would necessarily corne into considération in 
defining the obligations resting upon the défendant company. It is 
true, as urged by counsel for the défendant, that in the argument of 
the case on behalf of plaintifif no référence was rfiade to the act of 
congress. In fact, counsel did not discuss the law at ail in their ar- 
gument. They addressed the jury only, and if it be true that the 
line of argument to the jury would indicate that counsel were relying 
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on co)(iimon-law ruies only, yet certainly that did not prevent the 
court from calling the attention of the jury to the provisions of the 
act o| congress, if properly construed it had a bearing on the case. 
No traiter what the vifcws of counsel are upon the law of the case 
as expressed in their arguments, it is the duty of the court to give 
to the jury the law applicable to the facts, as the court understands 
it. If the law as given to the jury is applicable to the facts before 
theni, no error is committed. If the law, as given, is not applicable, 
that is error, and cause for reversai ; but the applicability of the law 
given is npt dépendent on the yiews of the counsel as expressed or 
omittedto be expressed in theiir argument before the jury. 

But admitting to the fuUest extent the claim now advanced that 
the coiinsel for défendant were taken by surprise by the action of 
the court in calling to the attention of the jury the named act of con- 
gress, is this matter of surprise any sufîîcient reason for granting 
a new trial? At the close of the charge to the jury the court, fol- 
lowing its usual custom, inquired of counsel whether there was any 
point or matter tbuching which counsel desired the jury to be in- 
structed which was not covered by the charge as given. The oppor- 
tunity was certainly given to the défendant, if it had been misled 
as to thç issues in the case, to hâve then called the attention of the 
court thereto, and asked leave to introduce further évidence, if that 
was necessary, or to'be heard upon the questions of law, which had 
not been presented in argument. No such requests were made, and 
thé case went to the jury under the instructions as originally given. 
Furthermore, it is not now shown or claimed that the défendant has 
évidence at command which would change the facts upon which the 
court held that the act of congress was to be considered in determin- 
ing the légal obligations resting upon the défendant. It is not 
claimed that upon a new trial it would be shown that the défendant 
company was not engaged in Interstate traffic as a common carrier, 
or that the car with the defective coupler was not a loaded car, 
brought by the défendant from a station in Illinois into the state of 
lowa. In ;the written brief submitted by the défendant in support 
of the motion for a new trial it is said : 

"Had défendant known that it was to be contended that it had vlolated tha 
act of congress^ it could hâve prepared its case to meet such contention, and 
perhaps wonld bave produced évidence to show that the act of congress 
had not been violated becanse of the then condition of the coupler on the 
car. At ail events, It ought to hâve been given an opportunity to do so, if it 
could.'' 

The question of the a;Ctual condition of the coupler was thorough- 
ly gone into before the jury, and évidence was introduced by both 
parties on this issue. The défendant well knew that the condition 
of the coupler was an issue of fact in the case, and had fuU oppor- 
tunity tb iiitroduce ail the évidence at its command on this point, 
and it certainly is not entitled to a new trial upon the theory that, 
if it had been foreseen that the court was going to cite the act oî 
congress upon the question of the légal obligation resting upon the 
défendant, it niight, perhaps, hâve had further évidence on the issue 
of fact. The défendant well knew the significance in the case of the 
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question about the condition of the coupler, and undoubtedly brought 
f orward ail the évidence available to it on that question. Under such 
circumstances it cannot be supposed that the court would be justi- 
fied in granting a new trial upon the bare statement that perhaps 
it might be shown that the condition of the coupler was not in vio- 
lation of the act of congress. 

It is next contended that it was error on part of the court te 
call the attention of the jury to the provisions of the act of congress, 
because it was not averred in the pétition that the défendant had 
hauled or permitted to be used on its lines the car in question, or 
that it was hauled or used in connection with Interstate traiïic. When 
it became the duty of the court to instruct the jury upon the law, it 
clearly appeared in the évidence that the car in question, being 
loaded with coal, had been brought from Illinois into lowa. It 
was left to the jury to find the fact, under the évidence, whether 
the car was brought by the défendant company from the one state 
into the other, the jury being instructed that, if they so found, then 
the défendant, in so transporting the car, was engaged in interstate 
traffic, and in such case the act of congress would be applicable 
to the case. Would it not hâve been error, under thèse circum- 
stances, if the court had instructed the jury that the act of congress 
had no relation to the case before them. Is it not true that a railway 
company is engaged in interstate traffic, within the meaning of the 
act of congress, when it brings loaded cars from one state into an- 
other. But it is said that : 

"It was a mistake to Instruet that, If the jury believed the car was brought 
from Illinois to lowa, then défendant, in transporting it, was engaged in 
interstate commerce. This, we submit, would be an assumptlon of the fact 
to be alleged and proved; I. e., that the car had been used In moving inter- 
state commerce." 

If by this contention it is meant to assert that, in order to come 
within the purview of the act, it must be shown that at the time 
of the accident the car was loaded with freight which had been 
brought from another state, the answer is that the évidence proved 
such to be the fact in this case. But, further, that is not the proper 
construction of the act. The statutes, state and fédéral, requiring 
railway companies to equip their cars with automatic couplers, 
were not enacted to protect the freight transported therein, but for 
the protection of the life and limb of the employés who were ex- 
pected to handle thèse cars. The beneficent purpose of thèse stat- 
utes is defeated if the employés are required to handle cars not 
equipped as required by the statutes, without regard to the question 
whether the cars are loaded or not. Législation on this matter of 
the use of automatic couplers was sought and obtained from con- 
gress, as well as from the state législature; so that the companies 
would not be afforded a loophole for escape from liability on the 
theory that the agencies used in interstate commerce are without 
the control of the state législation. When companies, like the de- 
fendant in this case, are engaged in interstate traffic, it is their duty, 
under the act of congress, not to use, in connection with such traffic, 
cars that are not equipped as required by that act. This duty of 
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prpl>er equipment is obligatory upon the company betore it uses the 
caf iti cpnnection with Jntprstate traflÈic, and it is not a duty which 
ônjy ârisès when the car hâppens to bé îôaded with interstate freight. 
It tfequefttly happens that the railway companies load cars with live 
stock or f^rm produce initlie western states, and carry the same to 
the eàstérn markets, and thèn return thèse cars without a load; but 
it cannot be true that on the eastern trip the provisions of the act 
of congress would be binding upon the company, because the cars 
were loaded, but "would not be binding upon the return trip, because 
the cars are empty. Whènever cars are designed for interstate 
traffic, the company ownihg or using them is bound to equip them as 
required by the act of congress; and when it is shown, as it was in 
this case, that a railway company is using the car for transportation 
purposes bétween two states, sufïicient is shown to justify the court 
in ruling that the act of congress is applicable to the situation. 

It is next assigned as g^round for a new trial that "it was error 
to leaveit to the jury to foid that the condition of the coupler was a 
proximate cause of thé irijury," it being claimed that the allégations 
of the pétition and the évidence show that the àlleged négligent 
kickihg of the cars was the proximate and sole culpable cause of 
the injury. As already stâted, the pétition sets forth the faulty and 
inoperative condition of thé coupler as one of the grounds of négli- 
gence charged against the défendant, and the évidence made it one 
of the vital issues in the case; but it is argued that, even if, through 
the négligence of the company, the coupler was inoperative, and in 
bad condition, this condition of the coupler was not a proximate 
cause of the accident, because Voelker would not hâve been crushed 
if the other cars had not been kicked back, and therefore the latter 
act must be deemed to be the sole and proximate cause of the ac- 
cident. If this line of reasoning is to be followed, it would resuit 
that the ajrt of kicking the cars back could not be deemed to be a 
proximate. .cause of the accident, no matter how negligently they 
were handled, because the mère movement of the cars would not 
produce injury, unless sonje^ one got in the way thereof, and, as the 
accident would not hâve happened if Voelker had not gotten upon 
the track, therefore the proximate and sole cause of the accident 
was the act. of Voelker in going upon the track, and therefore 
neither the négligence of the company in using a car upon which the 
coupler was out of orderr nor the négligent manner in which the 
cars were kiçked back çould be rejied upon as creating a cause of 
action against the company. The statutory requirement with re- 
spect to equipping cars with autom^tic couplers yvas enacted in order 
to protect railway employés, as far as possible, from the risks in- 
curred when engaged in coupHng and uncoupling cars. If a railway 
uses in its business cars which do not conform to the statutory re- 
quirements, either because they never were equipped with auto- 
matic couplers, or because the company, through négligence, has 
permitted the couplers, originally sufficient, to become worn out 
and inoperative, then the company is certainly not performing the 
duty and obligation imposed upon it by the statute, and is clearly, 
therefore,;ichargeable with négligence in thus using an improperly 
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equipped car ; and the company is bound to know that if it calls upon 
one of its employés to make a coupling with a coupler so defective 
and inoperative that it will not couple by impact, and that, to make 
the coupling, the employé must subject himself to ail the risks and 
dangers that inhered in the old and dangerous link and pin method 
of coupling, it is subjecting such employé to the very risk and 
danger which it is the purpose of the statute to protect him against, 
so far as that is reasonably possible. Subjecting an employé to 
risk to life and limb by calling upon him to use appliances which 
hâve become defective and inoperative thrbugh the failure to use 
proper care on part of the master is certainly neghgence, which 
will become actionable if injury results therefrom to the employé; 
and liability therefor cannot be avoided by the plea that, if the com- 
pany was thus guilty of actionable négligence in this particular, it 
cannot be held responsible therefor, because it was guilty of an- 
other act of négligence which aided in causing the accident. This 
accident happened because Voelker, in the performance of his duty, 
was called upon to place his person in a position where he might 
be caught between the cars he was expected to couple together. 
He was required to place himself in this dangerous position because 
of the négligent failure of the company to hâve upon the car a coupler 
in proper and operative condition, and certainly this négligent failure to 
the company was a proximate cause of the accident. 

It is also contended that the court erred in not giving two instruc- 
tions asked by the défendant to the effect that, if it was the gênerai 
and uniform custom in the yard to kick cars down to a "field man," 
so called, without giving him any notice or warning, and Voelker re- 
mained working in the yard while this custom was observed, then 
there could be no recovery for any injury donc him because of the 
kicking of cars to him without giving him notice or warning that it 
was to be done. The instructions as asked are open to the criticism 
that no référence is made to the knowledge or means of knowledge 
on part of Voelker. When the claim is made that an employé has 
assumed the risk caused by the manner in which the business of the 
master is conducted, it must be shown that the employé knew, or had 
means of knowing, the manner in which the work was done, so that 
the inference may be fairly drawn that by continuing in the employ 
of the master, having knowledge, or its équivalent, of the risks to 
which he would be subjected, he intended to assume such risks. But, 
waiving this objection, the instructions as asked were not applicable 
to the issue of neghgence charged in the pétition, and which there 
was évidence to sustain. The défendant introduced évidence to the 
eflfect that it was expected that the field man would look out for him- 
self, and that it was not the rule or custom to give him warning when 
cars were about to be kicked back in the direction of the field man ; 
and doubtless this is true under ordinary circumstances. Thus, if 
the cars which Voelker rode down had coupled with the standing 
car, it might well be that other cars could hâve been safely sent back 
without giving him notice or warning, and he could readily hâve pro- 
tected himself from danger caused thereby. But the fact was that the 
first cars sent down did not couple to the standing car, and the claim 
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of the plaintiff îs that when the cars struck, and the coupling was not 
made, they separated sotne few feet, and then Voelker undertook to 
manipulate the coupler so it would couple, and while he was thus 
engaged, vvithout any signal from him and without any notice to 
him, another set of cars were kicked back, resulting in again forcing 
the cars together and crushing Voelker between them. The claim 
of the plaintifï and the issue prfesented by the facts was that the cir- 
cumstances were sufRcient to show that the expected coupling had 
not bèen made, and that Voelker had disappeared from the sight of 
the other members of the switching crew, evidently because he had 
gone between the cars, and therefore it was the duty of the othçrs 
not to throw back another set of cars until they had received a signal 
from Voelker showing that it could be donc with safety. The case 
did not make material the question of what the custom or practice 
was with respect to kicking back cars under ordinary circumstances, 
but did présent the question whether ordinary care had been exer- 
cised in View of the exceptional situation created by the use of a de- 
fective and inoperative coupler, which resulted in a failure to couple 
the cars by impact, and required Voelker to place himself in a posi- 
tion of danger. 

It is finally urged that the amount of damages awarded is ex- 
cessive, and is not sustained by the évidence. It was shown that the 
deceased was 29 years of âge at the date of his death, and his expec- 
tancy of life was 35 years ; that deceased was sober, industrious, 
and of good habits, and was earning from $75 to $78 per month. At 
the former figure he was earriing $900 per year, which rate of earn- 
ing, continued for 35 years, would make the aggregate sum of $31,- 
500, Ttiç jury awarded as damages the sum he would hâve earned 
in 10 years, and the court cannot say that this sum is excessive. It 
is ,3 libéral allowance, but not so excessive as to justify the court in 
reduçîng the same. 

Counsel for plaintifif has asked leave to file an amendment to the 
pétition in case the court should hold that the allégations of the péti- 
tion were lacking in any substantial particular, the application for 
leave to amend being based upon the provisions of section 3597 of 
the Codé of lowa, which enacts that : 

"Na yariance between thç allégations In a pleadlng and the proof Is to be 
regaraecl Pi material, unless It has actually misled the adverse party to his 
préjudice iii inalntaining his action or défense upon the merits. Whenever 
it is allegèd that a party has been so misled, tbat fact must be shown by 
proof to the satisfaction of the court, and such proof must also show in what 
respect he has been so misled, and thereupon the court may order the plead- 
lng to be amended upon such terms as may be just" 

Amendments of this character may be allowed after verdict and 
judgment hâve been entered. Davis v. Railway Co., 83 lowa, 744, 
49 N. W. TJ. Under the provisions of this section, in order to ob- 
tain a reversai of a judgment or a new trial on the ground of a vari- 
ance betweeii the allégations of a pleading and the proof, it must be 
proven to the satisfaction of the court that the party has been misled 
to his injury. Such proof has not been made in this case. As al- 
ready set forth, if the défendant, when the charge was given to the 
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jury, had then claimed that there was a material variance between the 
allégations and the proof offered in the view taken thereof by the 
court, the situation could hâve been properly dealt with. The de- 
fendant did net then suggest that there was a variance between the 
allégations oî the pleading and the évidence introduced, nor did the 
défendant suggest that it had been in any way misled with respect to 
the issues involved in the case, or that it was taken by surprise by the 
charge of the court with regard to the issues involved in the con- 
troversy. Under thèse circurastances the défendant cannot now be 
heard to say that it was misled by the action of the court, or by any 
variance between the allégations of the pétition and the évidence in- 
troduced, and therefore there is no need for fîling an amendment on 
behalf of the plaintiflf. 

The motion for new trial is overruled, and judgment will be entered 
on the verdict in favor of plaintiff. 



t PERSONS et al. v. BELING et al. 

(Circuit Court, E. D. North Carolina. July 16, 1902.) 

1. Tax Title— Equity— Pbattd. 

Where one acting as attorney In fact or agent of a banlj secured 
a sale of Its lands for taxes after it went into the hands of receivers, 
and purchased the tax title thereto, such tltle Is void in equity for 
fraud, though regular In other respects, and according to the state 
statntes. 

2. DBPOsiTioifS— Objections— SuPFiciENCY. 

The mère interposition of the word "objection" in dépositions, or the 
statement that one or the other party excepts, Is not suffieient to raise 
the questions on the hearing by the court. 

In Equity. 

Shepherd & Shepherd and Norris Morey, for complainants, 
F. H. Busbee and E. F. Aydlett, for défendants. 

PURNELL, District Judge. Henry H. Fersons and John R. 
Hazell, receivers of the Bank of Commerce, Buffalo, N. Y., brought 
suit in the superior court of Tyrrell county against Chas. G. Beling 
and others to set aside a tax deed, and for other purposes stated 
in the complaint. On the pétition of the défendants the cause was 
removed to the circuit court, and to the equity side of the docket. 
On the hearing the défendants suggested that the cause be remanded 
to the State court, which suggestion was not adopted by the court, 
and jurisdiction retained. 

The purpose of the suit, after removing cloud upon title, is to 
foreclose a mortgage to secure $50,000, due to the Bank of Com- 
merce, and secured by a deed of trust to Martin Clark, executed in 
1892, covering certain lands described in the complaint, lying in 
Tyrrell county, N. C. Clark was a mère naked trustée for the bank, 
and assigned his interest to the receivers of the bank. This is the 

T 3. See Dépositions, vol. 16, Cent. Dig. §§ 324r-326. 
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titfe oî IJîfellàçik Hivliîch thç receiVers ask to bè foretlosed. Défendants 
W{r^%%' SiiG'Bçliiig dàifti titlé to the land by virtue pf a tax title 
obtamed at';i'salè by the shéHff pf Tyrrell county for taxes for 1896. 
It appéârs'fijotti'the record .tllàt for many. years Andrew Brown, 
ônè of thé (Refendants, actèd as attorney in fact or agent of the Bank 
of Comitiçréè in its transactiàns touching this land in North Carolina, 
and when thë bàirk wènt înto the hands of receivers, Andrew Brown, 
thtough the îristrumentàlity, of otheré, sëcured a sale of this land 
for taxes!, âtwhich sale the' title waâ, secured which is set up as a 
défense. In ëqiiity this is a fràud, WhicH the court will not sustain, 
though it may be regùlar in other respects, and acçording to the 
statè statutè; this tax deed lAust be declared void for fraud. 

The record is incumbered with mucb unnecessary and incompré- 
hensible testiniony,to which there are objections, which no chancellor 
can be required to wade through for the purpose of decidinig. 

No grounds for objections are stated, and the mère interposition 
of the word "objection" in dépositions, or the statement that one or 
the other party objects,, is, not sufficient to require the court to 
wade through voluminous dépositions, and sift them, for the purpose 
of applying objections not stàted. An objection must point out 
the question or answer, that the court may pass upon it. Toplitz v; 
Hedden, 146 U. S. 252,; 15 Sup. Ct. 70, 36 h. Ed. 961. For in- 
stance, take objection No. i, which is a simple statement objection 
tô ail the évidence on pages 3, 5, y, and 8, given by H. H. Persons 
on January ip, 1901. Of course, this objection has no force, and 
is overruled on this ground. So is the gênerai objection to the 
déposition, on pages 10, u, 12, 13, 43, 44, 45, 46, 47. 48, 49. 5o. 
52, 54, 56. Tnesej and ail other objections to dépositions for which 
no reason is assigned in the déposition îtself, are Pverruled. To 
pass upon ail the questions raised in this way would require an octave 
volume, which the court does not propose to write. 

It is therefore considered, ordered, ànd decreed — first, that the 
suggestion to remand^ to thé; stâte court is not adopted, but over- 
ruled and refused; second, that the tax title set forth in the plead- 
ihgs to Wirgman and Beling be, and thé same is hereby, declared nuU 
and void for fraud in obtaining the same ; third, that the mortgage 
set up in the complaint, now treated as a bill in equity, be fore- 
closed acçording to the terms thereof, and the land therein described 
sold at public auction by a commissioner of this court to be here- 
after designated, and the proceeds of sale paid into the registry of the 
court. And this cause is held for further order. 



liADp T. UNION MUT. LIFH INS. CO. OF MAINl. 
(Circuit Court, W. D. Missouri, W. D. July 7, 1902.) 

.,:.': N6. 2,429. 

1. NoTKB— Time OF MATtraiTTti 

Plaintiff's Jntestate eyecuted certain reneval notes, agreeing In wrltlng 
that If they were not fcald at thelr due dates "the rlght to take action 
on notes or collatéral Is as fuUy preserved as If the original notes had 
not been surrendered'*»' ' ^àt the exlstlng cbllaterals should be held by 
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the payée untU a certain date, new collaterals to be then substltuted 
at the payee's demarid, or, if intestate shoùîd ïail to substitute sueh new 
collaterals, "that the notes • • * shall ail becfbme due at that tlme.* 
Eeld, that the mère failure of Intestate to pay one of the notes at maturl- 
ty did net mature the remainlng notes. 

3. Iksurancb Polict— Action by Admikistkatok— Individual Capacity. 

An action on an Insurance pollcy payable to Insured's "exeeutors, 
administra tors, or assigns" cannot be maintalned by the administrator 
in bis individual capacity. 

8. Same— Nature of Insdebd's Intbbest Duking Life— Rioet of Set-Off 
IN Company. 

Intestate took out a 20-year endowment pollcy in défendant company, 
payable to hls "exeeutors, administrators, or assigns," and contalning 
a provision that "after the payment of thirfee fuU premiums in cash 
the policy is entitled to the benefits of the Maine nonforfeitable law, 
and, if the policy shall become entitled to an extension under said law, 
it shall be governed by the provisions of said law applicable to en- 
dowment pollcies." It also provlded that "the company will not notice 
any asslgnment of this policy until the original or dupllcate thereof 
shall be filed In the home office." Insured at the time of his death had 
paid eleven premiums, and would hâve been entitled had he llved to 
extension Insurance for fivé years wlthout f urther payments. Held, 
that Insured at the time of hls death had a présent valuable interest 
in the pollcy, and that the proceeds therèof did ïjot constitute a mère 
trust fund belonglng to hls administrator and for the sole beneflt of ail 
insured's gênerai creditors, and the company was therefore entitled to 
set off, as agâlnst the amount due on the pollcy, the amount of two 
notes executed to it by insured durlng hls life, and due and unpaid at 
the time of his death, but not those which matured subséquent to his 
death. 

This case was submitted upon an agreed statement of facts, the 
substance of which is as follows : 

In December, 1888, the défendant company issued its policy of Insurance 
upon the life of George F. Putnam. It was a 20-year policy upon the en- 
dowment plan. If the Insûted survived the 20 years he was to receive ?5,000 
or other substantlve équivalent. In the event of hls death wlthln the perlod, 
the pollcy was made payable to his executor, administrator, or assigns. He 
died testa te on May 30, 1899. The plaintlfC, Sanford B. Ladd, is the duly 
appointed and quàllfled executor. ; The estate te Insolvent, as are also the 
suretles on the notes, and the collatéral security, herelnafter mentloned, prov- 
ed to be worthless. In 1893 said Putnam, togeth'er wlth two other persons, 
executed to the Insurance company two promissory notes for $3,500 each, the 
first due in, six months and the second in twelve months after date. Thèse 
notes were secured by a deposit wlth the défendant company of 100 shares of 
stock of the International Loan & Trust Company ofKansas City, Mo. The 
notes not being paid, in April, 1898, said Putnam and the two other persons, in 
renewal of said past-due notes, executed to the company eight several notes, 
one for $500, due June 1, 1898 (which note was promptly paid); onè for $500, 
due June 15, 1898; one for $1,000, due January .1, 1899; one for $1,000, due 
July 1, 1899; one for $1,000, due January 1, 1900; one for $1,000, due July 
1, 1900; one for $1,000, due January 1, 1901; and one for $1,000, due .July 
1, 1901. Upon thelr exécution the:old notes were surrendered. At the time 
of the exécution of said renewal notes the matoérs, executed to the Insurance 
company a colla,teral agreement, which recited rthat said renewal notes were 
made in lieu of said $3,500 notes, respectlveiy, Which agreement contained the 
provisional conditions referred to in the foUoWing opinion of the court. At 
the time of Putnam's death the two notes, one for $500, due July 1, 1898, 
and the note for $1,000, due January 1, 1899, were past due and unpaid. 
After due proofs of death, the plaintifiC, as executor under the wlU of said 

T 3. See Insurance, vol. 28, Cent Dlg. § 1531. 
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G^yg^j; |?fltnam, bropght thlSrra<*l«p to jrecQyer the amount of the policy 
JHi|I^Bp]pgjpf; $6,000. The defeaï(«pi after admittlng the gênerai allegatians 
OJ^ t^eti|>e|1^0|i,.iPleaded as a icoswiterclalm; the sald notes executed hy said 
futnâm to it, elalming as a bàsîs for pleading in counterclaim the notes un- 
maturpd pn their face at the tlçae fif Putnam'sdeath that by the tenus of 
said raall^teralia^eenieiit ail uijé 'notes bécame due and payable on default 
Of ^âsi^^tfpï tfae two precedlng notes,; due July 1, 1898, and January 1, 1899. 

Sanford B. Ladd, in pro. per. 
H. Iv. McCuiie, for defendâiit. 

ipHlIvIÏ^^ District J\idge,(^îp^T stating the facts as above). I 
am jEree t|i! admit that the question presented, for décision on the 
agreed stiatement of facts isi'most embarrassing, so mucb so that 
difïefeilt jûdicial minds lîiigHt àssifii most plausible reasons for dif- 
férent cOMÎîïysiôns thereon. .Nothing short of the expressed mind of 
the court of flast resort can authoritatively settle the question in this 
jurisdiction. ■• '■ ■""-■ 

The conteiîtion pf plaintiff's cotinsel is that no cause 6f action 
eyer ^roàe'j^'ia.Ypt of tjtiede^èased, George F. Putnam, in his life- 
time on tj^ë^poîicy in suit; .that by its express terras it was made 
payable toàisexedutor or administrator after his death, upon proofs, 
etc., and thiérëîfiïi'è no cause' "ôf action èver did or could arise in 
Putnarn à^ài^i^f ^he insura^ç^ç COti(lt>any, ajjd for this reason there was 
wàiitîng that|iri3(Utuality of iadebtedsess between the insurance Com- 
pany and the executor, the named payée of the policy, essential to 
constitute a légal basis for a set-ofï; that the plaintifï, as the named 
payée of the poHcy, after the deâth of the assured, when thé cause of 
action iirst arose, took and held the claim as a trustée for the benefit 
of ail thé çi^èdiitors-of the éstate, of the décedeut, the' proceeds of 
Which claîrri fïë';^qiïld hold as a trtist fiinâ, to be distributed pro rata 
araorig ail ^he gênerai creditors ,of theestate; that to allow the insur- 
ance companjr, which is but a gênerai créditer, to set ofï, by way of 
countercîaini) îts demands agaiiist the esttité, would be to give it a 
prefefencépôîlttafyto thé, esta,|51ishéd policy of the law of adminis- 
tration, whiçh i?: tiOi secure equality among ail gênerai creditors of an 
insolvent estate. Thèse propositions, it is contended, are supported 
by the foUoWing Cases : Pâtterséji y. Pattèi-son, gg N. Y. 574, 17 
A,m. Rep. 384; l:i^?tirance Co. ^. Iilçit6\vn,,33 C. C. A. 212, 90 Fed. 
646, 62 .U.,^.,^i)p.v423; and, Me Ko wn y; Insurance Co. (C. C.) 91 
Fed. 3S2> decided by the Uftitedt States circuit court of appeals for 
the Third circuit. ' ';' 

,'.X^^ ât|^he time of Putnain's death 

l^iwias indébtéd'to the insurapce compajiiy in the sum of the notes 
Ijsen held by it cxecuted by/Pattiam and others; that both contracts, 
that of insurance and of thé ttbtes, when exiécUted were of the nature 
bï debitum in prâçsenti sdlye^^wnî in ful^^^ at the time of the 

G^tninencementqf the plaintiff's action the défendant also had a cause 
oï action against the plaintifï as executor ârising on cbntract, and 
therefore its cbunterclaim isHvithiiï the exact provisions of the Code 
of'thè State (sections 604, 605), \vhich provides i;hat the answer of 
a défendant may consist "of any new matter constituting a défende 
or counterclaim," and "the counterclaim mentioned must be one 
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existing in favor of a défendant and against a plaintiff, between whom 
a several judgment might be had in the action, and arising out of 
one of the foîlowing causes of action : * * * Second, in an ac- 
tion arising on contract, any other cause of action arising also on 
contract, and existing at the commencement of the action." That, 
inasmuch as urider the state statute (sections 187, 204) the défend- 
ant could hâve sued, in the state circuit court (or, it being a non- 
resident, in this court), the éxecutor, to establish its judgment against 
the estate, to which the plaintilï might hâve interposed, by way of 
côunterdaim, the amount due on the policy, mutatis mutandis, when 
the éxecutor sues to recover from the défendant the amount of the 
poHcy it should hâve the right to exhibit its claim on the notes against 
the estate by way of couhterclaim ; citing in support, as to the office 
of a counterclaim under the Code, the cases of Transportation Co. v. 
Boggiano, 52 Mo. 294-295 ; McAdow v. Ross, 53 Mo. 199, 204, 206, 
207; and the foîlowing cases contra to the rulings citéd by the plain- 
tifï's counsel (the New York case and those of the United States 
court of appeals, supra): The cases of Boyden v. Insurance Co., 
153 Mass. 544, 27 N. E. 669, and Skiles v. Houston, no Pa. 254, 2 
Atl. 30. 

It is to be conceded to the défendant that the suprême court of 
Massachusetts sustains its contention, even to holding that the de- 
fendant could plead its claims as a set-off, and on the further ground 
(pleaded, by défendant herein without objection by plaintiff), as an 
équitable défense, because of the insolvency of Putnam's estate. It 
is to be obsérved in this connection that in both the Massachusetts 
and Pennsylvania cases the right to plead set-offs recognized was 
limited to the debts of the intestate due at the time of his death. So 
that, if the view of those courts were adopted hère, according to the 
construction placed by me on the collatéral contract (Exhibit K to 
the agreed statement of facts), the défendant would only be entitled 
to hâve deducted from the plaintiff's claim the first two notes held 
by it against Putnam, one for $500, due June 15, 1898, and one for 
$1,000, due January i, 1899, as Putnam died before the maturity of 
the other notes. Reading this collatéral contract by its four corners, 
it seems cleàr to my mind that the language, "provided the notes 
referred tp above are paid at their due dates, if not the right to take 
action on notes or collatéral is hereby as fuUy reserved to said Com- 
pany as if the original notes for $3,500 each had not been surren- 
dered," was intended merely to express the purpose that the collat- 
erals put up to secure the first two notes of $3,500 each which were 
being renewed by the seven new notes should also be held to secure 
the latter, with the same right of action thereon in case of default of 
payment as existed on the original agreement. This is made mani- 
fest by the çoncluding clause of the agreement, which provides : "To 
hold the présent collatéral, consisting of 220 shares of International 
Loan & Trust Co. stock (given at the time the two notes for $3,500.00 
each were made), until after the fourth note, which will fall due July 
I, 1899, has been paid, and then, if said company demands that a dif- 
férent collatéral shall be substituted, we hereby agrée to furnish other 
collatéral satisfactory to the management of said company, or, fail- 
lie P.— 66 
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ing to do tl^is,, tftat the nqtes referred, to, herein as executed t07day 
shaïi M bëcoine due" at that timé.'' Hàving thus specifically stated 
tlïe éjèiitittgeiiçy on Which,.firiojr tb thë' date of maturity stated on 
tii'é ^à«^ç"éf thè' notes, ail should' ''beconife due at that titrie," — ^that is, 
on thè 'occurrence of thé coMrigency.^i; njust be héid tb prèçlude 
the'idçil th^t it was riiieailt J>y the preCeditig provision to assert that 
air titè' notes âhould becoriie due on failare to pay àitij^ orie of them 
on matupty, with or withOHt any demand for other sëcurity. This 
constrûclion ought to preyail on the jus;^ rtile that such forfeitures 
are h'ài'sK, «iihd are not favorites of the courts. They'âfè; thé' abhor- 
rençè ô| 0Urts pf,e(Juity, and are nevef enforced by thelaw courts 
exçept ^ijeh the intention is cléârly expressed. 

Thé' i^êij'ÇSt apf)roach to the question involved found in the déci- 
sions pltïié,siï|5reme court oif this state, in so far as I am advised, are 
the c^séi of Êjptman's testàte v. Lietin'an, 149 Mo. 112, 50 S. W. 
307» 7Î3 Ain- St" Rep. 374, anÛ Bealey y. Smith, 158 Mo. 515, 59 S. 
W. 984,1 $ï,A.m. St. Rep. 317. In thé former case it îs. held that a 
spécial légfttee under the testâtor's wiU who was indebted to the es- 
tate couJeThot compel paymênt by the executor of the legacy without 
pajang hïs debt to thé estâte, and therefore the executor had a right 
to withbpld th.e amount, of the legacy; it being less.than the sum of 
the indébtédriess of the légatee. Thç court, while holding that this 
conclusion could well rest upon the équitable doctrine of "retainer," 
declared it was correct "whethçr the proceeding is called retainer, 
advancement, set-off, or âssets in the "hands of thelégateé. The 
practical resuit is tli^ ?,ainé, and it rests upon wholésbnîé principles 
•of right and justice." ' ,,. 

In the Bealey Case, the pljaintiff, a son-în-law of the deceased, pre- 
sented for allowance against the estàte,é^, balance on a npte executed 
ta him by the intestate. , In the lifetimç of the intestate the plain- 
tif? had received from him for çoUectiipn certain notési y/faiçh, after 
the death of the payée, h^;J^ad,colïectéd in a sum ih excess pf his 
claim against the estate, which àmount the, administratpr asked to 
hâve set off ànd allovired aS a.çpUntercIaim. , It was hèld that a set- 
off was maintainable, treàtlpg ît as pf tlle nature of a çpunterclaim; 
for, after allowing the demand pf the plaintiff, the court :Set ofï the 
debt of the plaintiff to the estate, and ordéred judgmént over against 
him for the excess on tlie çpunterclaim. The case is notiçeable, in 
respect of the .'qi;estion at baç, first, m that the liabîlity of the estate 
to the plaintiff ,was due at the tjme of the intestàte's death, while the 
liability of the plaintiff to the estate (Udnot arise until after the death 
of the intest^ite, but pnah impUed contract made in the lifetime of 
the intestate, dépendent pn the future cpntingency of the plaintiff col- 
lecting the nol;es and his failùreto àccc>un,t,therefor; and, second, be- 
cause of the^ Ijne of argument aild citations by the cotirt in, support of 
its conclusion.' It was placed distinçtivçly on the ground of the mu- 
tuality of the demanda; citipgyzith âpproval the languàge of judge 
Woerner's Law of Administration» After advertirig to the require- 
ment of the statute, wherCr demand is presented for allpwance against 
the estate, that the claimant should disclpse the existence of any 
set-off:pr çDuaterclaim, theço^tfrt observed: ,/ 
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"Henee the JudgmGnt can be for the différence only If there had been mu- 
tual dealings between the créditer and tlie décèdent; and tliis, wlietlier the 
estate is solvent or insolrent, whether the debts are payable simultaneously, 
or the one in preesëntl and the other in future, or whether there be other 
claims superior in dignity thereby affected or not, even if the debt to the es- 
tate would not hâve been the proper subject of set-off during the lifetime of 
the parties." 

The opinion concluded with the statement that : 

"There can be no doubt that section 2050, Rev. St 1889 (section 605, Rev. 
St. 1899), Is broad enough to permit the connterelaim of the administrator 
against the plaintifC, for whlch an action of indebitatus assumpsit for money 
had and received would; hâve formerly hâve afforded a sutiicient remedy 
against the plaintiff's demand arising ont of contract against the estate. If 
thls were not so, an insolvent debtor could secure payment in full for his 
claim against a solvent estate, escape liability for what he owed the estate, 
and thus diminish the assets of the estate which of right belong to the other 
creditors or the heirs." 

It would seem that the converse of this proposition ought to hold 
good. 

It seems to me, therefore, to differentiate the case at bar, and 
sustain the plaintiff's position his ultimate reliance must be on 
the proposition that it was not only the mind of Putnam, the as- 
sured, that in making the policy payable to his administrator, etc., 
he made provision in the nature of a trust fund for the benefît of ail 
of his gênerai creditors pari passu, but that such intent is to be 
gathered from the contract itself. But does the provision to pay "to 
his executor, administrator, or assigns" mean or imply necessarily 
anything more than if this désignation had been omitted ? Without 
this expression, on his death the law would vest the right to this asset 
in his executor or administrator, with the implied trust that the pro- 
ceeds should inure to the benefit equally of ail his creditors. To 
carry out to its légal séquence the theory that it was the purpose of 
Putnam, in taking out the policy payable to his administrator or 
executor, to create a trust fund for the benefît of creditors, in case 
he died owing debts, the executor would hâve taken the policy as a 
spécial trust, with the duty imposed to apply the proceeds to the pay- 
ment of the intestate 's debts before he could hâve thus applied a 
dollar of the gênerai assets therefor; whereas, under the policy, 
without any such express direction, he came to the right to collect 
the policy by virtue of his office as executor, and the fund in his 
hands would hâve no quality attached to it différent from any other 
asset of the estate coming into his possession virtute officii, for the 
gênerai payment of debts and for distribution, without the obligation 
of either applying the fund arising from the policy first to the pay- 
ment of debts, and making a separate distinct accounting therefor. 
I am unable to assent to the suggestion of counsel for plaintif! that 
he could hâve maintained this action in his individual name without 
averring his office as executor. By the express terms of the con- 
tract of the poHcy, it was to be paid to the administrator, executor, 
or assigns ; and I cannot, therefore, conceive how he could show a 
cause of action without averring that he was the duly appointed and 
quahfied executor; this, for the obvious reason that no other 
personality was designated by the policy as entitled to collect the 
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same pp tlie death of the assured than the executor or adm'mistrator, 
so that it was payable rather to the office than to the person. 

It is observable that the provision is flot only to pay the amount 
of said inNirapce to his executor or adïijinistrator, bwtalso to his 
"assigns." I ^The word "assigna" was presumably usedin its ordinary 
acceptation, meaning "assignées," — "those to whom property shall 
hâve been transferred." Black, Law Dict, The second paragraph 
of the policy, "that the ç^mpany will not notice any a,ssignment of 
this poliçy ûntil tîje original or duplicate thereof shall be filed in the 
home officei" clearly indieates the sensé of the parties to the contract 
that thé assured had an assignable interest in the policy which he 
might transfef in his lifetime to a third party, and on notice thereof 
to the Company would recognize the assignée. Therefore it seems 
to me that neither party to the contract had any proper conception 
of creating an absolute trust fund not capable of diversion in the 
lifetime -of the assured. 

The policy was "for a term of 20 years," and it contained the pro- 
vision "that after the payment of three full years' premiums in cash 
the policy is entitled to the benefits of the Maine nonforfeiture law, 
and, if this policy shall become entitled to an extension under said 
law, it shall Se çoverned by the provisions of said law applicable to en- 
dowment policies," with the further provision as to certa,in options 
of the assured on the complêtion of the terms of insurancè if it had 
not been forfeited. In such a policy, ,my understanding of the law is,, 
the insured in, his lifetime had a présent, valuable, vendible interest. 
See In re ^fVelIing (C. C» A.) 113 JPed., 192-194, and citations. In 
Evers y. Association, 59 Mo. 429-432, ,the court, speaking of the 
terms of the poUcy made; payable to A. in the year 1917 in case he 
lived to that peiriod, but in the e vent of his death previously then to 
the trustée foir the benefiGia,ries therein expressed, said: 

■ "There wa« i^io Joint Interest Ip the policies dtiring the contlnuance of A.'s 
life. While he" Ûyeâ he had the sQle and absolute interest, wlth the bare con- 
tln^enCy resuîtiflg to thë other parties. Hàd he survived tp the designated 
tlnie when thë jpîayméht of the pîjlléies were tp inure to hlin personally, it is 
palpable that he, and he alone, would hâve reaped their fruits, and there eould 
hâve be^B ;np prêteuse that any onp was jOlQtly Interested with him. Legally 
the interest of the plaintif (the trustée) did pot take efCeet.till A.'s Interest 
éeasëd by death, and thereîore thére could hâve been no joint Interest" 

In Re Slinglt»ff (D. C.) 106 Fed. 154-156, the court said : 

"It is clear, I think, that a contract wlth: an Insurance company which the 
bankrupt (the assured) côuld hâve assigned tp a person compétent to accept 
ail assigiunent is a contract which the bankrupt could hâve transferred. 
* • • Aiid 1 think It is clear thàt this policy, and thé benefits to be derlved 
by the bankrupt by ylrtue of it, was by ita terms recognized by the insurancè 
Company as an assignable contract The poltcy in terms pro vides that it may 
be .assigned, and, provides that the beneiQts shall be secured to the légal holder; 
and I think 11; l[s clear that a contract which entitles the bankrupt or his as- 
signée tû ha vë' thé sum agreéd upon paid to him in the event of his surviv- 
ing until à éertàlri date is properi^' [citing many authorities]." 

In Catchings v. Manlove, 39 Miss. 655, 661, it is held, in accord 
with the American authorities, that a policy of insurancè upon the 
life of a person is a chose in action, and as such is liable to the pay- 
aient of the debts of the party in whose favor it is issued. 
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Had the insurance company, on the default of Putnam, în the pay- 
nient of the :wo notes maturing June 15, 1898, and January i, 1899, 
obtained judgment, as it had a right to do, why could it not hâve sold 
Putnam's active interest on exécution? And as the policy authorized 
an assignaient, why would not the purchaser, by opération of law, 
become the assignée? At the time of the maturity of the first two 
notes Putnam had paid 11 annual premiums on the pohcy. Under 
the provisions of the Maine nonforfeiture law (which is shown in 
tabulated f orm on the margin of the poHcy), Putnam, having paid 1 1 
annual premiums, was entitled to an extension of his policy for a 
period of 17 years 310 days from the date of his policy, or 6 years 
300 days from the date of his last payment, without any further pay- 
ment to the company. So that the policy after the maturity of the 
two notes in question, and before Putnam's death, possessed a most 
valuable interest, which could hâve then been subjected to the pay- 
ment of his matured obligations. Is it reasonable or just, therefore, 
to hold that by reason of the company's forbearance to proceed 
upon the past-due notes in the lifetime of Putnam it has lost its 
right to recoup said sums out of the amount of the policy, ripened 
into a full paid up policy by the death of the assured ? It seems to 
me that this would be most inéquitable. 

It is diificult to escape the logic and instinctive sensé of justice 
in the reasoning of the court in Skiles v, Houston, supra. After 
adverting to the case of Bosler's Adm'rs v. Bank, 4 Pa. 32, 45 Am. 
Dec. 665, the learned judge said : 

"It will be perceived at once that if at Bosler's death the bank's right of ac- 
tion had tieen perfect agalnst Mm the basis of the foregolng comment would 
be deetroyed, and the other principle, also recognized, that mutual debts actu- 
ally due and payable in the same right do ipso facto cancel each other, would 
hâve become applicable. In the présent case the defendant's right of set-offi 
already existed at the time of the plaintiff's death. But if it already existed 
It would be a sti-ange anomaly to say that it is taken away by the nonmaturlty 
at that same time of the decedent's claim against him. Plaintiff's counsel ad- 
mit, and it is undoubtedly true, that if the intestate's claim against the de- 
fendant was mature at the intestate's death the right of set-offi was complète. 
Why was not it equally complète in case of the then immaturity of intestate's 
claim? Certainly not because of anything decided in Bosler's Adm'rs v. Bank, 
because that décision denied the right only because it did not exist at the 
death of the intestate, and, as other rights intervened at the moment of the 
death, they could not be impaired by a right which only came into existence 
subsequently. Hère the right of set-offi existed prior to the death of the 
intestate, and therefore prior to the rights of the other creditors to equal dis- 
tribution. The distinction is very plain, and does not require élaboration." 

This distinction is observed by the suprême court of this state be- 
tween matured and unmatured claims against the assigner in an 
assignment for the benefit of creditors. Homer v. Bank, 140 Mo. 
225, 41 S. W. 790. 

It results that the plaintifï is entitled to recover the amount of the 
policy, $5,000, diminished by the sum of the two notes of Putnam to 
the company, due at the time of his decease. 
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,, LOiîG DOCK MILLS & ELKVATOÈ 00. v. MANNHBIM INS. 00. 

(District Court, S. D. New York. July 21, 1902.) 

1. Mabinb Insubance— Implied Wakrantt. 

In a contract for marinp Insurance, a warranty of seawortMness of the 
vessel Insiired Is ImpUèd." 

3. Samiî— BnRDBN DP Pbqop. 

■ In an action for loss under a marine poUey, the burden of showing a 
lôsâ WltMn a péril Insnred agalnst Is on the libelant. 

8. SXMHI—CAnSE OP Loss. 

Wliére a vessel Insured was oîd and In bad condition, and was loaded 
: wlth à beary deck load, and durlnfe the night sunk at the head of a pier 
to v^Wch she was fa^tened, and it. -svas claimed by the libelant in an 
action on the policy that the logs was caused by the Tessel striking a 
hldlflèn plie as the tide f éll, but thé évidence showéd that at the time the 
' veése) begàn to leak and sunk the tide vras hlgh and that she was probably 
not 80 injured, the Ubelant falled to sustain the burden of proof that the 
sinlclng was from an accident, and not from the unseaworthiness of the 
vessel. , ■■:.■,,,,■.; 

Wing, Putnam & Burlingham, for libellant. 
John W. Ingram, for respondeut. 

AD AMS, District Judge. The libellant was engaged in the grain 
and feed business with a place of distribution on the Harlem River, 
at I35th Street and Mott Haven Caiiàl. On or about the 20th day 
of October, 1900, it sold a quantity of feed to be delivered at Kings- 
bridge on the Harlem River and the boat "A. J. Squires" was em- 
ployed to make the delivery. The unioading was to be done by the 
purchase^ and to avoid the additional expense incident to taking the 
cargo out bf the hold, it was stipulated that it should be laden on 
deck. The quantity was too great for one load and it was arranged 
that two trips should be made. In conformity with the usual course 
of business, the libellant instf ucted its Insurance agents to cover the 
risks, which they did by placing them with the respondent. A binder 
was first obtained, and then a certificate of insurance, the material 
parts of which are as f oUows : 

"New York, Oct 24th 1900. 

"Thls la to certify that on the 223 day of October 1900 this Company in- 
sured under open Policy No. 2 made for Long Dock Mills & Elevator One 
Thousand Dollars on Hay, grain & feed in bags on deck. Valued at Sum 
Insured on board Bt A. ,T. Squires. At and from Mott Haven Canal & Har- 
lem River to Kingsbridge, N. Y. loss, if any, payable to the order of The 
Assured on présentation of this Certificate, and Loss to be adjusted to the 
holder thereof, in conformity with the conditions of the said Policy, and paid 
at the Office of the Company'» General Agency in New York. 

The Certificate represents and takes the place of the Policy, and conveys ail 
the rîghts of tiie original Policy holder (for the purpose of coUecting any loss 
or daims) as fully as if the property was covered by a Spécial policy direct to 
the holder of this Certificate, and free from any liabillty for unpaid 
premiums." 

1 1. See Insurance, vol. 28, Cent. Dig. § 583. 

' Marine insurance, see notes to Dauagh v. The Dunbritton, 19 O. 0. A. 465; 
Pacific Mail S. S. Co. v. New York, H. & K. Min. Go., 20 C. C. A. 357. 
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On the margin the foUowing appeared : 

"Conditions. 
"This certiflcate subject to the full terms of the policy In respect of being 
free from daim in respect of capture, seizure, détention or the conséquences 
of hostilities. In ail cases of loss or damage there Bhall be deducted in Heu 
of average the sum of seventy-flve Dollars." 

The first question in the case arises with respect to what consti- 
tuted the contract of insurance. The libellant contends that the 
foregoing is the complète contract and the respondent contends that 
a form of policy in use by the company should be deemed to be in- 
corporated therein. It appears that no policy was ever written out 
for the libellant but it is stated in thé testimony of the respondent 
that it was agreed the insurance was issued under the usual condi- 
tions contained in the respondent's form of Canal Cargo policy and 
that it was not usual to actually make out and issue formai poHcies 
in matters of this kind. The question is not without difEculty in 
view of some of the language employed in the certifîcate. Neverthe- 
less the certificate clearly refers to a policy and the testimony seems 
to estaWish that the ordinary form of policy used by the défendant 
company was referred to and intended to be considered as a part of 
the contract. In any event, its provisions do not go much beyond 
what would be required of the insured under the implied warranty 
of seaworthiness which always attends a contract of marine insur- 
ance. 

This form of policy contained exceptions against loss arising from 
want of ordinary care and skill in loading or navigating the boat or 
from the boat being unduly laden, from spilling of cargo by careen- 
ing of the boat in conséquence of çarelessness or overloading, from 
not keeping the boat well pumped out from any unseaworthiness 
either from the condition of the boat or want of proper manning. 
It also provided that in case of loss or misfortune it should be the 
duty of the captain and crew, or those having command, to use the 
utmost diligence and attention to save the property. 

The boat was loaded with about 53 tons of the feed on deck on the 
afternoon of the 2^d day of October, 1900, and was then warped to 
a place near the end of the wharf so as to be in readiness for towing. 
During the night, while lying port side to the wharf, she roUed over 
to the starboard and sunk. She coriimenced to leak about 8 o'clock 
and sunk about 10 o'clock. A portion of the cargo was lost and the 
libellant sues to recover a loss of $874.21, less the sum of $75, which 
the contract provided should be deducted in lieu of average, alleging 
that the cause of the capsizing was the existence of a theretofore 
unknown submerged guide pile, which projected from the side of the 
wharf and, as the boat settled with the receding tide, pierced her 
planking so that she filled and rolled over. The respondent défends 
under the above mentioned exceptions and the implied warranty, al- 
leging that the existence of the guide pile was or should hâve been 
known to the libellant and that the real cause of the loss was not 
the guide pile but the unseaworthiness of the boat and the lack of 
care and attention which the provisions of the policy required the 



888 •' ' 116 FEDERAL REPORTER. 

libellant and îts agents to give in such a matter before it became 
entitled to recover. The défense, - stated more in détail is, that the 
tide'Wks rising from 4:30 o'clock in tlie afternoon and the boat did 
nOt in ïàct settle with the tide, but was rising with it, not only when 
shé coriîîîienced to leak but wher| she roUed over ; that the rolling 
over was caused by the leaky condition of the boat and the want of 
sufficient ballast as well as careless loading and lack of attention 
when thè leaking was discovered. 

The testimony with respect to thè condition of the boat is confliict- 
ing. Shè was an old boat of the canal type and not originally de- 
signed for deck loads.. A house hoWever had been putupon her 
and she had been usçd in carrying deck cargoes, although it does not 
appear that she had ever carried one of the weight in question with- 
out more ballast in the hold than she had this time, which was about 
three tons of lumber. She had been kept in fairly good condition 
and it was the judgment of those who had repaired her from time 
to time that she was seaworthy for the purpose of transporting car- 
goes on the quiet waters oi the Harlem River. On the other hand, 
she had been sold for $150 by the libellant to the captain who was in 
charge of her at the time of the loss, the libellant's principal wit- 
ness, and some witnesses who examined her after the loss on behalf 
of the respondent sàid she was in a wretched condition; that she 
had been patched in places with pièces of tin cans and was unsafe 
to carry cargo. At the time of such examination, some weeks after 
the loss, she had been dragged àround from one beach to another 
in the river and been in collision, so that her général appearance 
was prejudidial to her attd may hâve aflfected the judgments of the 
witnesses adversely. Altogether, I conclude that she was one of 
those old boats around the harbor, which may carry cargoes safely 
but when any disaster happens to them which is not clearly ex- 
plained, it may safely be attributed to gênerai degeneracy. It is a 
case where as a rûatter of fact the burden of showing a loss within 
a péril insured against bears strongly upoii the libellant. Notwith- 
standing hter cohdition, however, ahy reasoriable explanation of the 
loss apart from uhseaworthiness, or the probable happening of any 
accident leadîftg to the restilt, would fully meet the burden. Thus, 
if she did éettîe upon the guide pile, such an occurrence would serve 
tb' bring the case within the insurance contract. The existence of 
the pile is established. Shortly after the accident an examination 
wàs made of the boat which showed indications of a wound on her 
port biîgé' in a place whëre it might hâve been made by the pile. 
An examination was made of the pile about the same time and it 
showed évidence of récent contact with something. If the boat set- 
tled with the tide, it should, I think, be inferred that the pile caused 
a wouhd which led to the sinking and turn the décision in favor of 
the libellant. The allégations in the libél in this respect are that 
'■'Diirihg the iiight^ as the tidè fell, the Squires suddenly listed and 
began to léak neavily; * * * it was found that the probable 
cause of the damage waë the existence of two projecting guide piles 
in the bottbnl of the Mott Havèn Canal (which were before un- 
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known) upon one of which the A. J. Squires had settled with' the 
tide by which the bottom or bilge of the boat was pierced, and the 
loss aforesaid occasioned"; but nothing has been pointed out in 
the carefuUy prepared printed brief submitted by the libellant, and 
I find nothing in the testimony, to support thèse allégations beyond 
a statement by the captain of the boat that just before the sinking 
he could not make out what the tide was but thought it was pretty 
low because the boat was just about level with the dock. Of course 
this proves nothing, and the other évidence tends to show that the 
boat did not settle with the tide but that the sinking occurred upon 
a rising tide. It is said that the ordinary height of the tide at this 
place is about half an hour later than at Hell Gâte and it is undis- 
puted that according to the Tide Tables it was high water at Hell 
Gâte on the 2^à of October at io:i6 p. m. Allowing for an ordi- 
nary rise of about 6 hours, it was low water at Hell Gâte about 4 
o'clock in the afternoon and therefore about 4:30 o'clock at this 
place. Some testimony has been adduced by the libellant to the 
«fïect that since the Ship Canal was eut to the North River, there 
are irregularities in the tides, and they are especially afEected by 
high winds, but there is no évidence of anything out of the usual 
on this day and it is apparent that no new conditions arising out 
of the cutting to the North River could so greatly change the hours 
of the tides, that in this instance the tide was falling when it should 
hâve been rising according to its natural course. Moreover, the 
fact that the tide was rising was proved by the testimony of the libel- 
lant's witnesses, who said that although the boat linished loading at 
about 3 o'clock she could not be taken that afternoon to her desti- 
nation, five miles away, because it required a high tide to take her 
there and they had to wait until the next morning when the tide 
would be right. The libellant wanted the boat to go that afternoon, 
but the tug master, who was to tow her, declined to take her then 
because she could only be taken over a bar at Kingsbridge at about 
high tide and it was usual to take tows over on the rising tide. The 
next morning at 7 o'clock the libellant took some of the cargo ofï 
the sunken boat and the tide was then rising. 

It seems to be conclusively established that the tide was rising 
during the time the boat was lyjing at the place where she sunk and 
it is scarcely possible to reconcile that fact with the claimed injury 
by the pile. There is évidence tending to show that the boat was 
leaky and top heavy, but I do not consider it necessary to go over 
it in détail to account for the sinking because in the absence of 
évidence tending to show an accident of some nature, there is no 
liability on the part of the respondent. The évidence fails to sus- 
tain the libellant 's theory of such an accident. 

Libel dismissed. 
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mOMPSON V. SOUTSEEN RT. 00. 

i. î (Circuit Court, N. D. Alahama, N, D. July 30, 1902.) 

1. ITnitéd' States Courts— Juribdiction—Amount in Controterst— Com- 

Where a complaint In each of three counts clalmed for personal Inju- 
ries Vthe sum of $1,990 damages,'? and In two other counts "the further 
sum o( $^^,990 damages," the court, tboùgh morally certain that It was 
Intended to daim damages for but onô cause of action, cannot remand 
the case for want of juwsdiction apparent on the face of the complaint, 
as it ls;legally possible to recover on more than one count, under Gode 
Ala. i 8293, provlding that a plaintlff can sue in the same action for 
separate and independent torts, and recover damages for each In one 
suit. 

Motion to Remànd to State Court. 

The complaint flled in this suit In the state court contalns flve counts. 
In each count plalntlfC, Thompson, clalms damages of the défendant for 
Personal injuries sustalned by hlm while a passenger on the défendants 
road, between Bel Mina and Huntsvllle, Àla., on January 7, 1901. The first 
three counts clalm df the défendant "the sum of nineteen hundred and 
ninety dollars damages." The fourth and flfth counts clalm "the further 
sum of nineteen hùndred and ninety dollars damages." Ail of the counts 
refer to injuries to plaintlfl's ear, as foUows: "Impalrlng his hearlng" In 
one ear; rendering him "almost totally deaf In one ear"; almost "total 
Ipss oif hearlng Jh one ear"; permanently "injured by loss of hearlng in one 
ear." Several idf the counts conclude wlth the words, "ail to the plaintlff 's 
damage aforesald." The defendant's pétition, on which the case was re- 
moved, states, otnong çther thipgB, that "the amount In dispute in this case 
exceeds the sum of two thousand dollars, exclusive of Interest and costs." 
The pétition Is gworh to by sin attomey of the défendant, who states that 
"the statements thereln are true of hls own knowledge, except as to matters 
alleged on Information and belief, and as to those matters he belleves 
them to be true." Plaiptlff moves to remand the cause on several grounds, 
which ail résolve thepiselves Into the objection that "the United States 
coiir]t has no Jurlsdictlôn of this cause asj s'hown by the complaint or dec- 
laralilon; for the aînount in COnfrotersy 18 below the jurlsdlctlonal sum of 
two thousand dollairs, and the amount involved or clalmed In plalntlfCs 
complaint or déclaration Is nineteen hundred and ninety dollars." Another 
ground of the motion to remand is that "the allégation In the pétition for 
removal is untrue and In conflict wlth the plaln averments of plalntlfCs 
complaint or déclaration, and that for the purpose of the hearing on this 
ajppllcatlfcin the plèàdlligs in sald cause in the state court and the pétition 
and: bond flled by plaintlff are made a part of this motion, and asked to be 
taJ^en apd consldered herewith as a part thereof." The certlfied transcrlpt 
ot, the proceedlngs In the state court, and swom pétition for removal and 
the bond, are the only matters offered In support of the motion. 

T, C. McClellan, for the motion. 
Humes, Shefïey & Speake, qpposed. 

JONES, District Judge (after statîng the facts as above). What 
is the amount in controversy hère ? In view of every-day expérience, 
it makes unpardonable drafts on the credulity of an ordinary man's 

ni. Jurlsdictlôn of circuit courts as determlned by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Shoe Co. v. Koper, 36 
C. C. A. 459. 
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mind to ask hîm to believe that the plaintiff met with five différent 
accidents, in conséquence of négligence in the management of a 
train, on the same day, on trips over a modem railroad, between 
two stations net over twenty miles apart, and that in each of thèse 
five accidents the same passenger was so unfortunate as to receive 
injuries to "one of his ears." Morally, the court is satisfîed that the 
five counts, instead of being intended to présent separate and inde- 
pendent causes of action based on différent injuries, meant only 
to meet varying phases of the proof as to one and the same injury. 
If the court could act on this moral satisfaction, it would unhesitat- 
ingly remand this cause. 

In Barry v. Edmunds, Ii6 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729, 
it is held: 

"A suit cannot properly be dismissed by the circuit court of the United 
States as not substantlally Involving a controversy within the jurisdictlon 
of the court unless the facts, when made to appear on the record, create a 
légal certalnty of that conclusion." 

Speaking of the order of dismissal there the suprême court said : 

"The circuit court exercises a légal, not a personal, discrétion, whlch must 
be exerted In view of facts sufflciently proven and controlled by fixed prin- 
ciples of law. It might happen that the judge on the hearing or trial of 
the cause would receive Impressions, amountlng to a moral certalnty, that 
it does not really and substantlally involve a suit or controversy within 
the jurisdictlon of the court; but upan such Personal conviction, however 
strong, he would not be at llberty to proceed, unless the facts on which 
the persuasion Is based, when made distinctly to appear on the record, 
create a légal certalnty of the conclusion based on them. Nothing less than 
this is meant by the statute when It provides that the failure of its juris- 
dictlon on this account shall appear to the satisfaction of the court." 

This court, then, is not "at liberty" to remand, unless the "facts 
on which the persuasion is based" — hère the record and pétition for 
removal — create a "légal certalnty" of the conclusion that only $1,- 
990 damages are claimed. The suit hère is for personal injuries. 
The law provides no fixed measure of recovery in cases of this kind, 
and it falls within the principle, "when the law gives no rule, the 
demand of the plaintifï must furnish one." Wilson v. Daniel, 3 
Dali. 401, I L. Ed. 655. 

How, then, is this complaint to be construed in ascertaining 
the amount of damages claimed? What is meant by the alléga- 
tion in several of the counts that plaintifï claims "the further sum 
of nineteen hundred and ninety dollars?" One meaning of "furthër" 
is "additional." In Maupay v. HoUey, 3 Ala. 103, it is said : "Where 
the déclaration contains several counts, each count is considered and 
treated as the statement of a difïerent action. They are as distinct 
as if they were in separate déclarations." In Robinson v. Drummond, 
24 Ala. 174, it is said: "If there is no express référence to one 
another, the separate counts are as distinct as if contained in a sep- 
arate déclaration." See, to the same effect, Railroad Co. v. Dusen- 
berry, 94 Ala. 413, 10 South. 274, and Castro v. De Uriarte (D. C.) 
12 Fed. 250. It is "legally possible" for the plaintifï to recover un- 
der each count. Hayward v. Manufacturing Co., 29 C. C. A. 438, 85 
Fed. 4; Armstrong v. Ettleshon (C. C.) 36 Fed. 209. Under our 
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practice^ thé plaintiff can sue in thé same action for separate and inde- 
penâent torts, and récover datnages for each in one suit. Code Ala. 
§ 5^fe Railroad Cp. v. Cofer, îîo Ala. 491, 18 South iio. 

If the separate counts are to be treated "as distinct as if they were 
in sép'àràte déclarations," hqw can the court arrive at a "légal cer- 
tainty," when the question is tested solely on the allégations of the 
complaint and pétition for removal, that separate and distinct in- 
juries are not declared on in the différent counts? The counts do 
not stàte that they are based on one and the same physical hurt or 
on orie and the same légal wrong to the plaintiff. On this issue 
it is admissible to construe the complaint most strongly against 
the pleader în favor of the défendant. It is possible that the plain- 
tiff met with more than one accident, involving injuries to his ear, 
on the same day, on trips between Huntsville and Bel Mina. If he 
did meet with more than one injary, the language of the complaint 
is appropriate to a claim for damages for separate injuries in dif- 
férent counts, and the amount in controversy is clearly within the 
jurisdiction. It is "legally possible" on the face of the complaint 
for him ta recover for more than one injury. The court has only 
the com)f>lâint and the sworn pétition for removal to look to, and 
cannot say that the facts as "made distinctly to appear on the record" 
create a "légal certainty" of the conclusion that only one injury is 
declared on in the several counts. 

Uninflueliced by the décision in Barry v. Edmunds, supra, the 
court would hold, in view of the known practice of the profession in 
drawing such complaints, that as the complaint is susceptible of two 
constructions, one of which leaves this court without jurisdiction, 
doubts as to its proper construction should be resolved against the 
jurisdiction. Barry v. Edmunds, while not dealing with the matter 
of claims in separate counts, is quite emphatic in laying down the 
rule that the moral satisfaction of the judge as to the want of juris- 
diction does not authorize a remand of a prima facie case, if the 
conclusion does not appear as a "légal certainty" from facts "dis- 
tinctly" made to appear on the record before the court. Speaking 
bl the judgment of the lower court which was reversed, the suprême 
court observed: "The action of the lower court is not based on 
évidence of an attempted fraud upon the jurisdiction of the court, 
bjit upon the assumption, ap matter of law, that upon the face of 
the déclaration no recovery could be legally had of an amount suffi- 
cient to make the matter in dispute equal to that required to main- 
tain its jurisdiction." Hère the court is met with the same difficulty. 
If jit remands the cause ithinust be "upon the assumption as matter 
of law" that upon the face of the déclaration "no recovery could be 
legally had" of an amount sufiScient "tp make the matter in dispute 
equal to that required to maintain its jurisdiction." If the décisions 
of the suprême court of Alabama and the others cited are right as 
to the proper construction of a complaint containing several counts, 
the court ca,nnot assume "as matter of law" that only one injury is com- 
plained of hère, and that ail the counts relate to it. If they do not, 
a sufficient aiijiount qf damages is claimed to bring this case within 
the jurisdiction. Whether it will be the duty of the court to retain 
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this case if it shall be made to appear on the trial that but one wrong 
is complained of, in the sevéral counts, is a question not now before 
me. 
The motion to remand the cause is denied. 
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(Circuit Court, E. D. Louisiana. May 11, 1900.) 

No. 12,830. 

1. Jdrisdiction of Pbdekal Courts— DrvERSiTT op Citizenship— Sdit et As- 

BIGNBB. 

A circuit court of the United States has jurisdiction of a suit by an 
assignée to recover tlie contents of choses in action where at the time 
of the commencement of the suit the requisite diversity of citizenslilp 
exists both between complainant and the défendant and the original, 
payées and défendant; the citizenship of intennediate holders being 
immaterial. 

2. Bqtjity Jukisdjcïion— Suit by Cebditor op Municipal Corporation— 

Rbmbdt AT Law. 

Acts La. 1877, No. 35, which abolished the board of metropolltan 
police created by Acts 1868, No. 74, did not aflfeet the liability of the 
City of New Orléans arising out of the apportionment to It by the board 
of its share of the expense of policing the district, but left It subject 
to any action against it by creditors of the board which could hâve beeu 
maintaited had the board not been abolished; and a fédéral court of 
equity cannot entertain a suit by holders of warrants issued by the 
boàrd to enforce their payment by the city from the fund it was re- 
quired to raise by taxation under such apportionment, except as ancillary 
to a judgment at law against the city, and then only with respect to 
taxes which it is shown to hâve collected. 

In Equity. On demurrer to bill. For opinion of suprême court 
on certified questions from court of appeals and copy of bill, see 22 
Sup. Ct. 770, 46 L. Ed. — . 

J. D. Rouse and William Grant, for complainant. 

W. B. Sommerville and Branch K. Miller, for défendant. 

PARIvANGE, District Judge. The first ground of demurrer, as 
I understand it, is intended to set out the complaint that the citizenship 
of the immédiate assignors of the complainant, and perhaps the citi- 
zenship of ail the intermediate assignors, is not set out in the bill. The 
bill shows that the citizenship of the city of New Orléans and that of 
the original payées of the warrants was diverse at the time the bill was 
filed. The bill also shows diverse citizenship as between the com- 
plainant and the city of New Orléans at the time the bill was iiled. 
In my opinion, that is sufificient to sustain the jurisdiction as regards 
citizenship in a suit on an assigned chose in action. I understand that 
ail that is required in this respect is that at the time the suit is filed 
the citizenship of the original payée must be such as to hâve enabled 

H 1. See Courts, vol. 13, Cent. Dig. §§ 867, 868, 872. 

- Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
T. Williams, 10 C. O. A. 249; Mason v. DuUagham, 27 C. O. A. 29& 
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hitp,t& su^,, and that lihe ci,tizenship pf tbe.party bringing tHe suit must 
àffO !f)é §^çh that he cà,n,^n)aintain the suî±; 9-nd I understand that, in 
sucn a case as this, the citizenship 6i intërmediate holders of the chose 
in action is immaterial.f ^nd need nflt. be set put. Wl^en we consider 
what is the sole object of thé provision that no suit caA be brought on 
a chose in action unless such suit couldjiave been brought if no assign- 
ment had been made (Chase v. Roller-Mills Co. [C. C] 56 Fed. 625), 
it seems clear that congress never intendejd that a chose in action could 
not be sued on in a fédéral cpurt unlqss .every person who at any time 
held the chose in action tiad the req'uisitè citizenship to sue upon it. 
Mr. Justice Grier, in Milledollar v. Bell, 2 Wall. Jr. 334, Fed. Cas. No. 
9>S49>' decided very clearly the point hère involved, and held, that the 
citizenship of intermediate assignées, holders, and indorsers is not to 
be con^idered. He apjfirQVed Wilson v; Fisher, i Baldw. 133, Fed. 
Cas. KfM- ,I7,?03, to the santiè ëfïect. l'have been cited to no authority, 
nor hâve I been able to discover any, which overrules ordififers from 
Mr^ Justice Grier's case just cited. In Mollanv. Torrance, 9 Wheat. 
537, 6 L,. Ed. 154, and cases similar to it, it is held that an indorsee 
of a promiséory note cânnot sue a remote indorser without averring 
that an intermediate indorser, through whom he traces title, could hâve 
maintàined jthe suit inthe fédéral court. It is plain that the suit, in 
such cases^is not on the note, but on the contract of indorsement, and 
such anfhc^tiitîes, while perfectly sound, do not apply to thfe case at bar. 
I 'âin'.&(ëré!f§Te of opinion that the first ground of demurrer has no 
force, ai^dsnonld be overiruled. 

The third and fourth grounds of demurrer raise the question whether 
there is eîfuîty in the bill. This cause is substantially the same as that 
vi^hich wàs'ï)rôught by'H;W. Benjamin agâinst the city pf New Or- 
léans, and which was passed upon by the suprême court in 153 U. S. 
411, 14 Sup. Çt. 905, 38 ly, ]Çd; 764, after which décision Benjamin at- 
tempted to spt out divers^ citizenship by an amendment to his 
bill. After this amendment, I dismissed the bill, because he had 
not set out the states of. which he claimed that the original assign- 
ors were citizens, and âlso because there was no equity in the bill. 
(C. C.) 71 Fëd. 758. The circuit court of appeals snstained my dé- 
cision in dismissing the bill because the diverse citizenship had not 
been lîiade -to properly appeaf, but said that dismissing the bill 
also for Watit of equity was superiluôus, since the Circuit court had 
no jurisdîctipn whâtevér of the partiesi 20 C. C. A. 591, 74 Fed. 
417. Fforfi this décision of the circuit court of àppeals an appeal 
was taken by Benjamin to the suprême court, which court dismissed 
the appeal, oii the ground that the décision of the circuit court of ap- 
peals was final. 169 U;'iS. i6i, 18 Sup. Ct. 298; 42 L. Ed. 700. I 
hâve again darefùlly considefed the opinion 6f the suprême court 
in City of New Orléans- V. Benjamin, 153 U. S. 411, 14 Sup. Çt. 
905, 38 li. -Edi 764, and I am fuUy confirmed in my conviction that 
the ;supreiHe -court has debided thât that suit was not one of equity 
éOgnizanceî' ' It is perfectly plàin to me that thè complàinant can bring 
a suit at law against the city of New Orléans, and that the abolition 
of the police board and "the act of 1877 left the city of New Orléans 
to respônd is before" to the creditors, and the remédies to which they 
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could "resort were quite as efficient as they ever had been." See 
specially City of New Orléans v. Benjamin, at page 429, 153 U. S., 
and page 911, 14 Sup. Ct„ 38 L,. Ed. 764. This was not a case where 
the assets of a dissolved corporation must, ex necessitate, be placed in 
the hands of a receiver. The suprême court, as I understand its opin- 
ion, shows that the act aboHshing the police board was "essentially a 
rhere change of an instrumentality of municipal government. It 
abolished the police organization established in 1868, and vested in the 
city the fuiiction of maintaining its own police. The législation was 
not in contravention of the constitution of the United States, and was 
enacted in the exercise of the undisputed power of the state in that 
regard. In making the change, no obligation rested on the state to 
create an independent and corporate successor of the board, or to pro- 
vide for the application of its assets to the payment of its debts, if ex- 
isting laws were ample to efïect that purpose. In that view, the city 
of New Orléans remained for ail purposes, so far as creditors were con- 
cerned, the représentative of the board, and if the city were under a 
liability to pay the apportionments in cash, it was not absolved from 
that liability by the dissolution of the board." I do not see how 
plainer language could hâve been used by the suprême court to show 
that the creditors hâve their action at law against the city, notwith- 
standing the act of 1877, and that, therefore, no bill in equity will lie, 
except as an ancillary measure, after judgments at law hâve been ob- 
tained. 

It is urged upon me that this court has in City of New Orléans v. 
Fisher affirpied by the circuit court of appeals in 34 C. C. A. 15, 91 
Fed. 574-582, allowed the relief which the complainant in this case 
asks for. But this contention is clearly erroneous. In the Fisher 
Case, judgments at law were first obtained against the city, and the 
claim involved was for moneys actually coUected, received, and retained 
by the city, which moneys should hâve gone towards the payment of 
the warrants held by the judgment creditors. To bring himself within 
the Fisher Case, the complainant in the case at bar should first obtain 
judgments at law against the city, and if he can show that the city 
collected and retained moneys to which he is entitled as holder of the 
Avarrants he has sued upon, it would seem clear that he should hâve 
the saine relief which was given Mrs. Fisher. It should be specially 
noticed that the complainant in the cause at bar calls, not only for an 
accounting of, and a decree for, taxes collected by the city on levies for 
police purposes, but also prays that the city be condemned to pay, with 
interest, the uncollected levies and assessments of such taxes which 
hâve been apportioned to the city. As to the claim for levies and 
assessments, it is perfectly clear to me from the opinion in City of New 
Orléans v. Benjamin, 153 U. S. 411, 14 Sup. Ct. 905, 38 L. Ed. 764, 
that the suprême court was of opinion that such a claim cannot be 
maintained. It is well settled that a fédéral court, after the repeal 
of a tax law, cannot reach through a receiver taxes levied, but not 
collected. It is also well settled that taxes are not "debts" to which 
the creditors of a municipal corporation hâve a vested right. Brough- 
ton v. Pensacola, 93 U. S. 266, 23 L. Ed. 896 ; Meriwether v. Garrett, 
102 U. S. 472, 26 L. Ed. 197. 
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, I^am clearly of opinion that tbe bill must be dismissed for want of 
ec['uîty^ without préjudice to complainaiit's right to proceed at law. 

Let the following ordér be enterèd : It is ordered that the defend- 
ant's first ground of demurrer bCj and the same is heireby, overruled ; 
the Court. finding and decreeing that the allégation of thq citizenship 
of the Çomplainant, of the original payées, and of the city of New 
Orléans is fuUy sufficient. It is flirther ordered that defendant's third 
and fourth grounds of demurrer are hereby sustained ; the court find- 
ing and decreeing that there is nd equity in the bill of cOmplaint here- 
in, and said bill is therefore dismissed for want of equity, with full 
réservation of complainant's right to sue and proceed at law. 



OÀRLléliB et al. T. SUNSET TEIiEPHONB & TELEtîRAPH 00. et al. 
(CJrcnit Court, D. Washington. June 18, 1902.) 

1. RBifQTÀJUOJ Causest^Pbtition— Allégation op Jdrisdictional Facts. 

A~ pétition for removal tenders an Issue of f act by Its allégations of 
jurlsfflctlonal facts trhieh, if coiitrovërted, must be tried by the fédéral 
court, notwithstandirigi sucli allégations are made on information and 
beliff, since parties are; net restrlcted in making issues to matters which 
can be alleged on personal knpwïedgé, 

B. Samè— Issues of Fact. 

Allégations bf fact in a pétition for removal are taken as true prima 
facie, and are not put in issue merety by a motion to remand, but may 
be controverted by plea, answer, or other pleadlng appropriât» to the 
partlpular case. ; 

& BaMB— jDiVBRSITT OF CiTIZBNSHIP — Db^-ENDANTS NOT SbI^VBD. 

Undeir.the Code of Washington, which provides that an action is com- 
meneed by service of a summons or by the filing of a complaint with 
the clérk of the court, whete no complaint bas been flled. In an action 
tn* st^te court, at a time when by the laws of the state a défendant 
who 6as been served with -summons and a copy of the complaint is re- 
qufred td ansWer or plead, persons naméd as codefendants in the com- 
plaint, but who hâve not been served with summons, are not parties 
to the cause whose présence wlU prevent a removal on the ground of 
dlversity Of citizenship by the défendant served.' 

Action àt law to recover damages for the death of a minor son 
of the plaiiîtifts caused by the négligence of the défendants Arthur 
Klynn, Johîi Boe, and Richard Roe in connection with their work 
as linemeri'in the service of their codefendant, the Sunset Téléphone 
& Tekgraph Company, Heard on motion tb remand to the state 
court, in whieh the action was comtnenced. Motion denied. 

E. H. Guie and John, B, Hart, for plaintjfïs. 

E. S. Pillstiury, R. F. Lewis, and George E. Wright, for the Sun- 
set Téléphone & Telegraph Company. 

HANFORt), District Judge. This action was commenced on the 
jyth day ôf April, 1902, under. the provisions of the Code of this 
st^te, by the service of a summons and copy of a complaint on the 
défendant tbe Sunset Téléphone & Telegraph Company. There- 

1 8. Diverse citizenship as ground of fédéral Jurlsdiction, seé notes to Sblpp 
T. Williams, lÔ 0. C. A. 249; Mason v. Cullagham, 27 0. 0. A. 298. 
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after, on the yth day of May, which was the last day of the time lim- 
ited for an appearance by said défendant, it filed a pétition and bond 
for removal of the case into this court, and at the same time filed a 
demurrer to the complaint. There has been no service of the com- 
plaint and summons on the oth.er défendants, although the complaint 
allèges that they are citizens and résidents of the city of Seattle, 
King county, state of Washington. , In its pétition the téléphone 
Company allèges as g'rounds for the removal that the action involves 
a controversy between citizens of différent states ; that the plaintiffs 
are citizens of the state of Washington ; that the défendant is a cor- 
poration organized under the laws of the state of California, a citi- 
zen of California, and not an inhabitant of the state of Washington ; 
that it is the only real défendant in the action; that the défendants 
Flynn, Doe, and Roe are named in the complaint as défendants for 
the mère purpose of defeating the right of the petitioner to remove 
the case into this court; that the said défendants were not served 
•with process requiring them to answer the complaint; and that the 
plaintiffs hâve no intention to prosecute the case in good faith 
against either of them. 

Thèse statements are made in a positive form in the pétition, al- 
though some of them are unnecessarily set out as being based upon 
information and belief. It was unnecessary to specify that the char- 
ges were made upon information and belief. Pleadings are usu- 
ally made upon information and belief, and parties are not restricted 
in making issues to matters which can be alleged upon personal 
knowledge. Therefore I hold that the pétition tenders an issue of 
fact which, if controverted, would hâve to be tried by this court. 
By the repeated décisions of the suprême court of the United States, 
it is settled that the jurisdiction of the circuit court of a case re- 
moved from a state court must appear affirmatively by the record at 
the time of iîling the pétition and bond for removal, and the alléga- 
tions of the pétition for removal as to the necessary jurisdictional 
facts are taken to be prima facie true, but those allégations may be 
controverted, making it necessary for the circuit court to détermine 
the disputed questions as to its jurisdiction upon considération of 
évidence. The law does not prescribe any procédure for forming 
issues and trial of disputed questions of fact, and there is no uniform 
practice, but the law and good practice require the court in each case 
to proceed in an orderly manner so as to make a record from which 
it will appear what matters were controverted and how decided. In 
this court parties wishing to raise an issue of fact afïecting the juris- 
diction of the court hâve been permitted to do so by plea or answer, 
but a mère motion to remand, as in this case, présents only the 
questions of law which arise from the facts shown by the record. 

Now, taking the uncontroverted statements of the pétition to be 
true, the facts are that the téléphone company is the only party 
défendant ; the controversy is solely between the téléphone company 
and the plaintiiifs; Mr. Flynn and the others, to whom fictitious 
names are applied, hâve not been made parties to the litigation ; the 
plaintiffs hâve no intention to press the case against them, and they 
were named in the complaint as défendants as a mère prêteuse to 
116 F.— «7 
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defeat the right of tjie téléphone cpmpatiyto remove tfiè same into 
this coiitt. My reason for saying thât Flynn, Doe, iandRoè hâve not 
been brpU^ht in as parties to tliç case îs that under the Code of this 
State a 'civil action is tbmmencea by service of a summons or by fîl- 
ing a complâint with the clërk of the cotirt. No complaint has been 
iiled except a copy of the coiïiipïàint served ùpon the téléphone com- 
pany, which was filed in this Court by its attorney, and the summons 
has not beeh served upon the îndividuals named. At the time the 
removal- papers were méd in thé State court the téléphone company 
was thé ohly défendant against'whom an action had been commen- 
ced, and the jurisdiction of this court has attached by reason of the 
fact that the only partiè's are citîrens of the state of Washington on 
the one sîde and a citizen of the state ôf Califortia on the opposite 
side, and the défendant, being à nonresident of this state, has invoked 
the jurisdiction of this court in the manner prescribed by act of con- 
gress. j 
Mot;ion denied. 



INTERNATIONAL TEUST 00. v. WEEKS. 

(Circuit Court B. Massachusetts. July 2d, 1902.) 

No. UTS. 

1. Fedbrai. OoTTHT— Jurisdiction. 

Guar^nty Co. v. Hanway, 104 Fed. 369, 44 a C. A. 812, follovred as 
to tbe proposition that an action agalnst an agent appointed by the 
isharéhblders o( a national bank to close Its affairs Is a suit whlch aMses 
Utader thè laws of thé United States, of whlch a fédéral court has juris- 
diction. ; 

t. LBASB—COVENANTS— ACTION— ANSWBK—DEMtmRER. 

A leas6 pt:ovld:eâ that the premlses should be used aa buslnese offices, 
and for no other purpose, and that on def ault by the lessee the lessors 
mlght tàké possession, and relet the premises at the risk of the lessee. On 
the lessee bééotnlng insolvent, the lessors took possession, and thereafter 
brought an action under the lease to recover an amount équivalent to th* 
reijt resbrved and acerulng since thèy took possession, The answer alleged 
that re^ponçlble partie were ready and off ered to take a lease at a remt 
greater than ttiat reèerved, but that plalntifE arbltrarlly refused to aecept 
said parties as tenants of the preinlseB. The names of the proposed ten- 
ants werc not stated, nw when the ofTer to rent was made, nor f acts show- 
Ing thçlr responslbHlty, nor that they would use the premises for office 
purlioses only. Belû, that a demurrer to such answer should be sustalned. 

Robert M. Morse, for plaintifï. 
CarVer &' Blodgett, for défendant. 

PtlTNAM, Circuit Judge. This îs a suit at common law against 
an agent âppbinted by the shareholders of the Broadway National 
Bank tb cloSe its afïairs. The allégations are such that jurisdiction 
is sustainable provided the case is one for "winding up" the afïairs 
of the bank, Or one which arises under the laws of the United States ; 
otherwise, jurisdiction cannot be retained. FoIIowing the practice 
in this circuit 'ôf yielding to the décisions of thé circuit court of ap- 
peals in otber circuits, we regard ourselves boûnd by Guarantee Co. 
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V. Hanway, 44 C. C. A. 312, 104 Fed. 369, and McCartney v. Earle 
(C. C. A.) 115 Fed. 462. Consequently, we retain the suit. 

The action relates to a lease oî certain premises owned by the 
International Trust Company, and rented by it to the Broadway Na- 
tional Bank. The Broadway National Bank became insolvent, and 
thereupon, as provided in the lease, the plaintiff entered upon, and 
took possession of, the premises. Nevertheless, it has brought on 
the covenants of the lease this action for an amount équivalent to 
the rent reserved and accruing since it thus entered. This action, 
of course, could not be maintained as at common law for debt for 
rent, but it rests entirely upon the covenants referred to. 

The lease provided that, after such an entry, the lessors might, 
"at their discrétion, relet the premises at the risk of the lessee," 
who should remain for the residue of the term responsible for the 
rent reserved, and be credited with such amounts only as shall be 
by the lessors actually realized. Among other things, in the an- 
swer to the déclaration is a claim thàt "suitable and responsible par- 
ties" were ready and willing, and actually offered, to take a lease 
"at a rent greater than that reserved," but "that, nevertheless, the 
plaintiff wholly and arbitrarily refused to accept said parties, or any 
of them, as tenants of the premises." There is no allégation of an 
actual letting. The lease provided that the premises should be used 
as business offices, and "for no other purpose." The answer does 
not, in terms, meet this limitation. The plaintiff demurred generally 
to this part of thé answer, but expressed itself orally as content to 
hâve the demurrer disposed of as though there were an exact trav- 
erse in this particular. 

The purport of this défense is to raise a counterclaim on . the 
ground that, on just rules of construction, the expressions in the 
lease to which we hâve referred cannot be taken literally; and it 
further raises the proposition that, if taken literally, the stipulations 
amount to a penalty, against which the Broadway National Bank is 
entitled to be relieved on doing complète equity, on the usual 
grounds on which relief of that nature is obtained. Association v. 
Moore, 183 U. S. 642, 659, 22 Sup. Ct. 240, 46 L. Ed. 366, and sé- 
quence. The questions whether this défense can be raised by a 
counterclaim, or whether the défendant, if entitled to relief, must 
seek it by a cross suit at law or in equity, or whether, on a proper 
construction of the stipulations on which the plaintiff relies, they 
should be regarded as a penalty, or whether, if taken as such, relief 
can be obtained in this suit, or only by a cross bill in equity, are ail 
so difïîcult that we must décline to dispose of them on this record, 
notwithstanding the plaintiff's concession, to which we hâve re- 
ferred. 

In addition to its failure to traverse the déclaration in the sub- 
stantial matters to which we hâve referred, the portion of the an- 
swer demurred to fails to give any of the circumstantial détails which 
the ordinary rules of pleading require. It should allège who was 
the party that offered to take the lease of the premises, giving names 
and dates, and point out in what respects he was "suitable and re- 
sponsible," instead of using the gênerai phraseology which we find 
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ih it. It îs true that defects of this çharacter, according to the or- 
diQary, riiles of pleading, cannot be availed of on gênerai demurrer ; 
niéveirthéless the court would be more at ease in disposing of the 
questidris which the pléadings raise if the answer confôrmed to the 
suggestions which we hâve made. 

The |ïlaintifï's deïnurrer is sustained, and the portion of the an- 
swer dëmùrred to is adjùdged insufïicient, as not responsive to the 
déclaration; and this without préjudice to a motion to amend the 
answer, or to the considération at the trial of any facts which are 
operi uilder the portions of the answer not demurred to. 



THE BANAN, 

THÏ! LANDSKRONA. 

(District CoïWi BJ. D. PettosylTanla. July 18, 1902.) 

NOS. 1 and 2 of 1900. 

1. Collision-^Ship AT Anchor— Prbsumption. 

Wherè a. collision occurs between a bark lying at anchor and a steam- 
Bhip; It wfll be pr^unied' that tlie collision resulted from the fault of the 
BteamsMpi and such presumption of innocence in favor of the bark can 
only be OTercotne by a clear proof of a contributory fault. 

8. SamB— .EVIDBNCB. 

Where, a stpamship came into collision -wltli a loaded bark lying at 
anchoriâ the Delà ware river, and the steamship was guilty of négligence 
In ûot mttlntaining a lookout forward, and the steamer claimed release 
by reason of the fact that the bark's anchor light was not bumin, 
whlle t}ifr bark eontenôed that the anchor light was mistaken by tlie 
steanaer's pUot for one of the range lights, and that a wrong conrse was 
theréby adoptèd, sùch' évidence sufflciently proved that the bark was 
anchored dangerpusly nfer the chanhel, and therefore that both vessels 
negligently éontributèd to the collision. 

Horace J^i. Cheyney, Francis C. Adler, and John F. Lewis, for the 
bark. 
Henry R. Edmunds, fqr the steamship. 

J. B. McPHERSON, District Judge. Thèse are cross libels grow- 
ing out of a collision on the Delaware Tiver about 4 o'clock in the 
morning of Eecember 31, 1899. Thé Landskrona is a British bark 
of 1,33© tp;n§^register, and at the time of the collision was loaded with 
a cargo of coal, and waç drjiwing more than 20 feet. She was lying 
at anchor on the ancl^orage ground, near Gloucester, not far below 
the port ot Philadelp^Ja. She had been towed to the ground about 
noon on December 36th and was to sail in a short time from that 
point for Cape, Town, South Africa. Her crew had not yet been 
engaged, however, and no one was on board except an elderly man, 
who h^d been in charge of her for a fortnight as watchman or ship- 
keeper; The night was dark and very cold, but there was no fog or 
mist, and lights could be easily seen. The tide was ebb, and the wind 
was blowiiig briskly from the west or northwest, causing the bark to 

H 1. See Collision, vol. 10, Cent Dlg. f 103. 
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lie with her bow up stream, and inclining at an angle of a point or 
two tovvard the western bank of the river. While lying in this posi- 
tion, the Banau, a Norwegian steamship of 979 tons register, which 
was proceeding down the river on her way to New York, struck the 
Landskrona on the starboard bow, carrying away her jibboom and 
bowsprit, and doing other injury. The Banan also suffered a good 
deal of damage, and each vessel is now charging the other with vari- 
ous faults, which are declared to be the true cause of the collision. 
After a study of the usually conflicting testimony, I hâve come to 
the conclusion that both vessels were at fault. I am satisfied that 
the Banan had no lookout forward for at least 10 or 15 minutes be- 
fore the collision took place; and, when it is considered that a few 
yards' further altération of the vessel's course would hâve probably 
carried her clear, I think it follows with reasonable certainty that the 
absence of the lookout contributed to the injury; at ail events, I 
think it is impossible to say that the absence of the lookout did not 
thus contribute, and it is the burden of showing his absence to hâve 
been harmless that must be borne by a steamship that does not sta- 
tion a lookout at the proper point forward. The Banan being at 
fault, therefore, in this respect, and the Landskrona, moreover, having 
been at anchor, the presumption of innocence is in favor of the bark, 
and can only be overcome by clear proof of a contributory fault. 
To use the language of Mr. Justice Brown in The Oregon, 158 U. S. 
186, 197, 15 Sup. Ct. 804, 809, 39 L. Ed. 943 : 

"As we had occasion to remark in The City of New York, 147 V. S. 72, 85, 
]3 Sup. Ct. 211, 37 h. Ed. 84, where one vessel, clearly shown to be at fault 
adéquate lu itself to account for the collision, seeks to Impugn the manage- 
ment of the other vessel, there is a presumption In favor of the latter, which 
can only be rebutted by clear proof of a contributing fault The princlple 
is pecullarly applicable in the case of a vessel at anchor, since there Is not 
only a presumption in her favor by the fact of her being at anchor, but a 
presumption of fault on the part of the other vessel, which shifts the burden 
of proof upon the latter." 

In spite of the presumption, however, the decided weight of the 
évidence has convinced me that the Landskrona was anchored either 
on the ranges, or so near as to be a dangerous obstruction to vessels 
following the channel at night. To suppose that the Banan was over 
to the eastward on the anchorage ground, where she had no right to 
be, is to reject ail her testimony, some of which is apparently without 
bias, and also to do violence to probability. Certainly, the course 
which she would probably follow with solicitude on a dark night 
would be the channel as pointed out by the range lights, and this 
would carry her clear of the anchorage ground. Moreover, the ex- 
planation which she offers of the colHsion, namely, that the Lands- 
krona's anchor light was not burning, having perhaps been tempo- 
rarily extinguished by the wind, — an accident that was feared by the 
shipiceeper, — is more satisfactory than the explanation ofïered by the 
Landskrona, namely, that the anchor light was mistaken by the pilot 
and wheelsman of the Banan for one of the range lights, and a wrong 
course was thus adopted. This explanation seems to me to be fatal, 
for, if the anchor light was so nearly in line with the range lights as 
to mislead the pilot and the wheelsman of the Banan, I think this 
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could scarcjely hâve happened ynless the bark herself was lying too 
heàr-the ranges for safety. Ôtherwise, the steamship would hâve 
seën thrèé ligïits instead pf what seemed to be only two. 

r may add that I hâve paid no attention to the ex parte statements 
of the seaman Mylund. 

In my opinion, the damages should be divided, and a decree to that 
effect niay be entered. 



OHUBB et al. V. NEW YORK CENT. & H. R. R. CO. 

(District Court, S. D. New York. July 14, 1902.) 

1; AdMibaltt— Càrriagb of Goods— Cak Ploat— Loss of Car— Négligence 
' OF Fellow SHrppBii— Sofficibnct of Evidence. 

; Libelants owned certain plg lead loaded on two cars wliieli were in 

procees oï transportation on a car float owned by a wharf. transfer com- 

pany. Ilespondent vkn a train of cars onto the float when it reactied a 

■ float bridge, and libelants' cars were preeipltated overboard, with loss 

of the lead. Evidence examlned, and heW to require a decree for Ilbelants. 

Blaclc! & Kneeland, for Ubelants. 
Herbert E. Kinney, for respondent. 

ADAMS, District Judge. This is an action brought to recover for 
the loss incident to 902 pigs of lead getting overboard from a car 
fioat belonging to the Brooklyn Wharf Transfer Company on the I7th 
day of March, 1898. The lead was loaded in two cars, which were on 
the réar end of the float whèn she reached the respondent's float bridge 
at thé'foot of West 6oth Street, New York City. It is alleged that 
a train of cars which was being pushed on the float by one of the re- 
spondent's locomotives struck a train of three cars, two being the 
lead cars, standing on the float, with the efïect of starting the train 
so that one of the cars went completely ofï the float and the next car 
went partly ofif. 

The contention of the libellants is that the respondent's agents in 
loading the cars upon the float negligently caused them to run with 
such force and violence as to push the cars containing the lead ofï 
the float. , 

The respondent dénies the allégations of négligence on its part 
and allèges that the loss was ôccasioned by the négligence of the 
agents of the Brooklyn Wharf and Warehouse Company in removing 
certain chains which held the cars fast to the float and in placing a 
weak, insUfïicient and defective cross pin for a block or bufïer be- 
tween the cars and the outer end of the float, so that when the re- 
spondent'is cars were being carefully and properly pushed upon the 
float, the cars containing the lead started with the resuit above men- 
tioned. The respondent's answer does not admit its train touched 
the train on the float and its testimony tends to négative any contact. 

I think ît is probable that a correct détermination of the question 
inuolved can be reached in ascertaining whether or not there was a 
contact, because such ascertainment will necessarily tend to crédit or 
discrédit the witnesses who hâve testified adversely to each other in 
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that connection and who were the important witnesses for the re- 
spective sides. 

The float was double ended, with three tracks. At each end of 
the center track was a solid buffer consisting of heavy timbers bolted 
through the deck. This track was utilized by means of a switch at 
each end of the float running to the track on the starboard side. 
The cars on this occasion were on one of the side tracks. There 
is some dispute as to whether they were on the northern or south- 
ern side track as the float lay at the bridge at 6oth Street but it is 
not important excepting so far as it may bear upon the reliability of 
the memories of the witnesses. The side tracks led directly ofï the 
float. They were protected at each end by removable cross pièces, 
made of oak timbers II feet long and 6 inches by 8 inches, which set 
in the center bufïer at one end and at the other in a permanent struc- 
ture of somewhat similar character built at the outer ends of the 
float. It is one of thèse pièces which the respondent allèges was in- 
sufficient and defective. I do not find, however, that such was the 
case. The testimony indicates that it was of good material and of 
sufificient strength to meet ail the ordinary contingencies to which 
it should be subjected. As an additional means of keeping the cars 
from starting in case of shock or coUision, heavy chains, bolted to 
the deck of the float about a car's length from each end, were used 
by fastening them around the axles of the cars nearest to the ends 
of the float. Thèse cars were taken on board at Weehawken and four 
of thèse chains were then made fast to them. The wheels were also 
chocked. When 6oth Street was reached, the chocks were removed 
and the chains unfastened. The respondent complains of the unfasten- 
ing but the testimony shows that if they had been permitted to remain, 
they would hâve been of little service in checking the cars, and it is ex- 
plained by the floatman that when some of the cars are to be removed, 
it is the custom of his Company to move what are left to the center of 
the float to prevent an undue strain upon the toggles fastening the float 
to the bridge, which would happen if the weight of the cars was left at 
the outer end, and in order that the cars may be moved, it is necessary 
and usual to unfasten the chains. Différent methods prevail with other 
companies but the one described was used in this case and it is testified 
that the remaining cars were moved forward a short distance and 
re-chocked. The chocking was the duty of the floatman. The han- 
dling of the cars including the braking was the duty of the train men 
and it is stated by the respondent's witnesses that the brakes of the 
cars left on the float were in good order and properly set. It is also 
shown by an expert called by the respondent that the brakes are 
more relied upon by those handling cars upon a float to keep the 
cars from moving than the cross pièces or chains. 

It is established that notwithstanding the brakes of three cars were 
properly set, one of the cars got wholly into the river and one partly, 
and unless the libellants' testimony be true that the accident was the 
resuit of a violent blow from the respondent's train, it is practically 
unaccounted for. The respondent's witnesses who testified that thcre 
was no contact — one of them going so far as to say that the re- 
spondent's train did not approach within a hundred feet of the cars 
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oi| .the .flqat— were asked for an explanation of the cars getting over- 
b'oard buî Were unable to give'biie other than that the cars being 
left at the outer end of the fîoat, as they testified, and the weight 
causing à depi'ession in that direction, there was a natural tendency 
of the cars, not being held by tli'e chain, to start when the respond- 
ent's train caUsed a jarring by coming on the bridge and float, but 
such an explanation is far from satisfactory. It leaves out of con- 
sidération the îact that air of the cars were securely braked; also that 
the cars had wîthstood the jarring motion incident to a removal of six 
other cars, three from the northefn and three from the southern side 
tracksj and the then dépression oî the outer end of the float by the 
weight oJE thé remaining cars. It seëms more reasonable to con- 
clude that if Ûi,e cars would start towards the outer end from a jarring, 
it would hâve been when the jarring occurred which at the same time 
depressed the outer end, rather than at the time when the weight of 
the cars going abôard tended to overcome such dépression. 

It is ur'ged by the respondent that an examination of the automatic 
coupler on the inside car, made after the accident, showed that it had 
not been touched, becaùse the knuckle was still open and if there had 
been any contact the two cars would hâve connected automatically. 
Even apart from the possible use of a subséquent opportunity on the 
part of the respondent's employés to cover up their delinquencies 
by arranging the coupler, the argument does not seem to be 
of much weight. It is admitted that the coupler did not always 
work correctly and it seems safer to assume that it did not in this 
instance, on account perhaps of the violence of the blow, than to 
permit such fact to control the other and more convincing circum- 
stances. Without the violence, there does not seem to be any 
reasonable way of accounting for the disaster. The libellants had 
but oné witness, the floatman, and the respondent produced several, 
but his açcpunt of the matter was ^traightforward and consistent and 
is supported by the circumstances. I think it is more entitled to 
crédit than that of the others. I conclude that not only was there 
a contact biit a violent and négligent blow for the results of which 
the respondent should be held. 

Decree for the libellants with an order of référence. 



KANSAS liOAN & TRUST CO. v. BLEOTRIC EY., LIGHT & POWER CO. 
OF SEDALIA, MO., et al. (OOHEN, Intervener). 

(Circuit Court, W. D. Missouri, C. D. July 14. 1902.) 

No. 2,242. 

1. MoBTGAGE Lien— Improvkmbnt by Lesseb. 

A feed wlre, placeâ on the pôles of an electric railway by the lessce 
for îts own convenlence, and not in Heu of other equlpment, Its lease 
requiring that the property be retumed in as good condition as when 
recelved, was not subject to a prlor mortgage with a subsequently ac- 
quired property proYisioUi given by the lessor upon ail the property 
and equlpment 



KANSAS LOAN & TETJST CO. V. ELECTRIC RY. , LIGHT t POWBE 00. 905 

Montgomery & Montgomery, for intervener. 
Wm. S. Shirk, for receivers. 

PHILIPS, District Judge. This cause is submitted upon an agreed 
statement of facts which it is not necessary to recite. There were two 
separate mortgages. One was executed by what is, for convenience, 
denominated the "Sedalia Company," the principal company, a sep- 
arate corporation, upon ail of its property and equipment. The other 
was executed by the the Sedalia & Brown Springs Company, a 
separate corporation, upon ail of its property and equipment. Each 
mortgage contained what is known as a "subsequently acquired prop- 
erty provision." It is a well-settled rule of law that under such 
mortgages ail subséquent improvements made upon the mortgaged 
premises, and ail such subséquent attachments made thereto of a per- 
manent character, as between the mortgagor and the mortgagee, 
become subject to the lien of the mortgage. Harris v. Bridge Co., 
33 C. C. A. 69, 90 Fed. 322, loc. cit. 328. This, however, is qualified 
by the limitation "that the mortgagee of after-acquired property is 
not a purchaser for value, and cannot acquire an interest by way of 
lien greater than that which the mortgagor had himself acquired. 
The lien of the mortgage attaches to after-acquired property in the 
condition in which the mortgagor takes it from his vendor, and 
subject to ail known Hens and equities valid against the vendor, 
and also subject to ail liens or equities valid against the vendee and 
mortgagor which arise in the act of purchase or acquisition, and 
therefore necessarily qualify its scope and extent." Harris v. Bridge 
Co., supra. 

It is to be kept in mind that the lessor, the Sedalia & Brown Springs 
Electric Railway Company, did not furnish the feed wire in question. 
It was furnished by the Electric Railway, Light & Power Company 
of Sedalia. The rights, therefore, of the third party furnishing this 
wire, and its assignée, are to be determined, as between it and the 
Sedalia & Brown Springs Electric Railway Company and its assignée, 
by the provisions of the contract of lease between them and the 
circumstances under which the feed wire was furnished. By the ex- 
press provisions of the contract of lease between the Brown Springs 
Company and the vSedalia Company it was clearly intended that the 
Brown Springs Company was not only to build a railroad by acquir- 
ing a right of way, making a roadbed, and putting it on ties and rails, 
but ît was to equip the line in a proper manner, so as to run a car or 
cars over it by force of electricity, and such equipments as were 
requisite for such method of opération were to be furnished by the 
Brown Springs Company. If a single-wire equipment furnished by 
the Brown Springs Company was not adéquate to the opération of 
the road "in a proper manner," the lessee, after discovering the fact 
in the actual opération, might well hâve demanded of the lessor the 
feed wire; but if, without doing so, it furnished the wire itself, for 
its own accommodation in the better opération of the road, it would 
be remarkable if the lessor or its mortgagee could claim this addi- 
tional equipment, the removal of which by the lessee in no wise im- 
paired the condition of the property at the time the lessee took it. 
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The Brown Springs Company did. equip its Unes with an ordinary 
electric wire for the running of'ffae trolley cars, and it was thus 
turned over to the Sedalia Company. The obligation of the lessee 
was not to furnish additional equipments to the road for facilitating 
its better opération, but the undèrtakihg was "to keep the property of 
the said party of the first part [the lessor] in first class condition, 
and tp prevent dépréciation in the value thereof," and at the termina- 
tion of the lease it would "restore said property to the full posses- 
sion of the party of the first part [the lessor] in as good condition 
as it has received the same." In other words, it was to préserve the 
property, it received in as good cbiidition as it was when it took it, 
and at the termination of the terrh bf the lease it was required, and 
only required, to restore to the lessor the property in as good, but 
not in tetter, condition than it was when it receiveâ it. The Brown 
Springs, Company never bought the feed wire, nor did it put it up ; 
and therè^ore, as between it and the Sedalia Company, it never ac- 
quireçttitle or right to this property in question, unless its remaining 
on tthè;|X)les of the Brown Springs Hne was necessary to put and leave 
the linè in ^asgood condition as it was when the lessee took it. 

The gênerai rule of law invoked by the interpleader, in respect of 
permanent itnprovements made ûpon leased property, and placing up- 
on it fixitures which adhère to the freehold, and coùld not be re- 
moved witjiout disruption, and, therefore, inuré to the benefit of 
the landlord, or his mortgagee under a provision of the mortgage 
covering after-acquired property, it seems to me, has no just appli- 
cation to thé |acts of this case. The feed wire in question was placed 
merely upon the pôles of the Brown Springs Railroad, not in lien 
of, or as a substitute for, the equipments placed thereon by the lessor 
Company, but for its own accommodation in the greater facility of 
opération -pf, the line;!a;nd it had a right to remove the same when- 
ever ^Sir^çrests required it, provided it left the leased property in 
as gûod condition of equipment as when it received it. Undoubtedly, 
hàd trie jBféwn Springs Company purchased this feed wire from 
the vSedaiiarfÇonipany under a contract to pay therefor, or had it 
given ithe Sedalia Company a iportgage on its property to secure 
the payment of the purchase money therefor, and the wire had been 
sô attaclhed and used in respect of this class and character of property 
as to become a part and parcel of the freehold, the mortgagee under 
the Brown Springs mortgage might hâve held it as against such sub- 
séquent vendee or mortgagee. But this équitable principle of law 
does ïiot B,pp\j, heve., for the reason that the essentiàl facts are want- 
ing on whiçhib pfedicate an équitable claim. Irideed, under the con- 
tract of ï^sç , the Sedalia Company never parted with either the 
title or pofgession of the feed wire; and it had a right at any time to 
remove it,,;t4? Jts only obligation was to take, m?iintain, and restore 
the leased prpperty in the condition^ in which it found it. The act of 
the receivçTS ,6f this prpperty in inventorying it as of the property 
of the èfpyirn Springs Company could not affect the rights of the 
Sedalia Company to this property. 

I must, '^higrefore, on the agreed statement of facts, find the issues 
against thç interpleader. 



PENNSYLVÀNIA CO. V. DONOVAK. fiOlJ 

PBNNSYL VANIA 00. r. DONOVAN et aL 

(Circuit Court, N. D. Illinois, N. D. June 6, 1902.) 

No. 26,191. 

1. Eailboad Station— Cab Drivers— Solicitation of Business— Injdnctioh. 
A railroad company may enjoln persons from enterlng Its station for 
tlie purpose of soliciting tlie custom of incoming passengers for cabs, 
carriages, express -wagons, and hôtels. 
3. Bamk- Occupation op Adjoininq Stbeets and Side-wai^ks. 

Persons engagea in transferring passengers and baggage to and from 
a railroad station hâve a right to occupy the sidewalk and Street ad- 
joining the main entrance In so far as necessary for the transaction of 
their business in the delivery and receipt of passengers and baggage, but 
they are not entitled to occupy such places for the purpose of soliciting 
business. 
3. Samb— Bnjoining Occupation. 

The railroad company may enjoln the use of the sidewalli and street 
for the purpose of soliciting business. 

Loesch Bros. & Howell, for complainant. 
Altgeld, Darrow & Thompson, for défendants. 

KOHLSAAT, District Judge. Complainant fîles its bill to enjoin 
défendants from (ï) entering its station at Adams and Canal streets, 
in the city of Chicago, for the purpose of soliciting the custom of 
incoming passengers for cabs, carriages, express wagons, and hôtels, 
respectively ; (2) occupying the sidewalk and street abutting the main 
entrance of the said station for said purposes ; and (3) congregating 
upon the sidewalk, at the main or other entrances of said station, for 
said purposes. 

I deem it clearly established by the great weight of authority in 
England and the United States that complainant is entitled to the re- 
lief prayed for as to said first contention. 

As to the second contention, the complainant is entitled to the use 
of the street and sidewalk abutting upon its said station property, in 
common with the public, for certain purposes. Neither it nor the 
défendants hâve the right to a monopoly thereof. Each of the par- 
ties hereto, as well as the public generally, hâve the right to use the 
same with reasonable regard to the rights of ail others. The right 
to the use thereof for the purpose of access to and egress from said 
station does not belong to, nor may it be appropriated by, any one 
at the expansé of the others. For certain purposes, complainant's 
station is charged with a public use. It invites the public to become 
its patrons, and therefore whatever right of frontage it has stands 
charged with the rights of ail the public to use the same in such man- 
ner as is consistent with the rights of ail. If the Parmelee Transfer 
Company has any rights superior to those of défendants and the 
public in this respect, they must arise from public considérations, 
and not from any contract with complainant. 

The bill allèges that : 

"Ail tickets of Interstate passengers arrlvlng at and departing from said 
station known as 'tlu-ough' tickets hâve attached thereto a check or coupon 
for conveyance through the city of Chicago to the station of any Connecting 
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Une of railroad deslgnated on such through tickets, and not runnlBg Into or 
oui of said paseenger station; and tliat your orator and the sald other rail- 
way corporations hèreinbefore ûâmed hâve contracts for the use of a line 
of omnibuses or convcyances for the performance of the services called for 
by said coupotis or checks, and that said omnibuses or conveyanees, so em- 
ployed by contract, form the only régula? Connecting line of ti-ansportatlon 
between your orator's said station and the stations of other railways in the 
City Oj. Chicago, and many bundreds of passengers are each day received at 
said station and: départ f rom said station in omnibuses f rom and to the vari- 
ons other rallway stations next herelnafter named, and the hôtels of the city 
of Chicago." 

The affidavits support this allégation. The lines of omnibuses re- 
ferred to are those of the Parmelee Transfer Company. This Com- 
pany has facilities for carrying large numbers of passengers, and 
undoubtedly is an agent for the protection of the traveling public, 
making it in many respects an intermediate carrier. However, its 
rights in the premises are superior to those of défendants only in so 
far as its service exceeds that of défendants, — a mère question of de- 
gree. Ail of the parties hereto, as well as the gênerai public, hâve 
the right to use the street and sidewalk abutting upon complainant's 
station to just the extent thât it may be necessary for the transac- 
tion of their respective business with complainant and the other rail- 
road companies using said station in the delivery and receipt of pas- 
sengers ^nd baggage; subject, always, to the requirement that such 
usé shall, he consistent with the rights of the public. In no case 
could it!b,e insisted that, in a situation such as is described in the bill 
and aiïidavits, any one should be permitted to occupy thèse places for 
the purpose of soliciting patronage. They belong to the public for 
irigress jand.egress to and from the station, and that fact must be the 
controlling principle upon which such rights are to be determined. 
Complainant is entitled to the relief sought by its bill in this regard 
so far as it seeks to restrain défendants from occupying said posi- 
tions for the purpose of soliciting business. For the other objects 
before indicated, défendants are just as much entitled to the reason- 
able and relative use thereof as the complainant or the Parmelee 
Company. I am aware that difficulties may arise in the appHcation 
of this rule to the case at bar, and therefore the parties will be given 
the right to apply to the court from time to time, as occasion may 
require.; : 

So fài^ as itis: sought to restrain défendants from congregating 
upon thé sidë\valk abutting complainant's station, and thé various en- 
trances thèreof, for the purposes set out in the bill, the prayer of 
the bill is grànted. The duty of courts of equity to take cognizance 
of matters of this naturç, under the facts stated in the bill, is too 
v^ell established to require discussion hère. 

Counsel rtiay draft an order for a preliminary injunction in accord- 
ance herewitji. 



IN EE EVANS. 909 

In re EVANS. 
(District Court, E. D. North Carolina. July 11, 1902.) 

1. Bankbuptct — Attorhby as Trustée. 

Where an attomey accepta the office of trustée, he surrenders for the 
tlme his standing in the court of bankruptcy as an attorney for creditors. 

2. Same— Attornbys for Ckeditors— Compensation. 

Attorneys elected by creditors to represent them In bankruptcy pro- 
ceedings must looli to tbem for compensation, not to tlie banlirupt estate 
or to the court. 
8. Same— Exemptions. 

A fund coUected from property disposed of by a banlirupt to preferred 
creditors within four montlis, and taken outside the state, was not sub- 
ject to his claim for an amount sufHcient to make up his $500 Personal 
property exemption. 

In Bankruptcy. 

Morrison & Whitlock, for creditors. 

PURNELL, District Judge. From the report of the référée, to 
which no exceptions appear in the record, three questions are pre- 
sented upon which argument is unnecessary. Upon an examination 
of the record, it appears the bankrupt had disposed of his entire 
estate in an attempt to defraud his creditors, retaining property val- 
ued at $158.50, which the trustée has allotted him as a personal prop- 
erty exemption; and it also appears the property allotted him by 
the trustée was ail the property the bankrupt owned in the state. 
The property disposed of consisted of a stock of goods which were 
taken to Georgia by preferred creditors, Beck & Gregg. The daim 
against thèse goods was placed in the hands of attorneys in Atlanta, 
who collected $750, and retained $125 as their fee. "The référée is 
of the opinion that the charge of $125 for the collection of this claim 
is excessive, and that the charge of $50 would be proper." The 
référée possibly has information aliunde the record on this subject 
which the court has not, and, with the lights before it, the holding of 
the référée is afhrmed. 

The second question presented is also as to an attorney's fee 
claimed by Messrs. Morrison & Whitlock, who, it is stated at the 
creditors' meeting, were elected attorneys for the trustée. The 
trustée is a practicing attorney, and states in the record: "We 
[meaning himself and the firm of Morrison & Whitlock] represent, 
not only the petitioning creditors, but also a large majority of ail 
the creditors." The manner of allowing attorney's fées is fixed by 
the statute, and is discretionary with the court, and when an attor- 
ney accepts the office of trustée, he surrenders for the time his 
standing in the court of bankruptcy as an attorney for creditors. 
The practice of attorneys electing or having themselves elected trus- 
tées in bankruptcy is not approved. Attorneys are ofïicers of the 
court. The claim will therefore not be considered as one by the 
trustée, but as one represented by the firm of attorneys. This claim 
ignores the rules heretofore laid down by this court as to the exer- 
cise of the discrétion in allowing attorney's fées, and not even a re- 
duced amount will be allowed. Attorneys who désire the exercise 
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of this discrétion must follow the rule prescribed in a former déci- 
sion; otherwise it will not be exercised in any case. As it appears 
the firm was electedby the crédit ors, it must look to its constitu- 
ents, not the bankrupt estate or to the court, for its compensation. 
The recommendation of the référée and trustée on this claim is 
overrùled, and the claim disalloVed. ' 

The third question is tipon the; pétition of the bankrupt for an al- 
lowance of $341.50 out of the fmids coUected by suit or compro- 
mise — ^the record does not state which — of the claim in Atlanta, to 
make up the $500 personal property exemption provid^d for by the 
state constitution and laws. The bankrupt had parted with ail his 
property la the stock 6f goods, and the fund now on deposit was 
realized by the vigilance and activity of creditors other than Beck 
& Gregg. This was a préférence within the four months, and under 
the act of congress an attempted fraud. Hence the bankrupt can 
claim no interest in this fund. It was not property in his possession 
or in the state. The fund helongs to the créditer-, not to the bank- 
rupt, who had parted with ail interest in the pfûperty from which it 
was derivèd. 

The ruling of the référée that the bankrupt is entitled to receive 
from the trustée a sum sufïicient to make $500 when added to the 
amount alrekdy allotted is overrùled, and the pétition of the bank- 
rupt dismissed, 



DBLAWAEB & A. TBLEGRAPH & TELEPHONE CX). T. 
PBNSAUKEN TP. et al. 

(Circuit Court, D. New Jersey. May 10, 1902.) 

1. COBPORATIONS^FOKEIQN— 'R16HT TO Do BUSINESS— PROTECTION OF PbOPBETT. 

In an action by a New York corporation agalnst a townshlp in New 
Jersey, a déclaration alleglng that the défendant with force and arms 
Injiured and damaged 200 telegraph and téléphone pôles standing in 
such townshlp, the property of plaintlfC, and that défendant wlllfully, 
wantonly, and maliclously, with force and violence, destroyed a part 
of a telegraph Une in opération in such township, to plalntifts damage, 
States a cause of action, notwithstandlng the New Jersey corporation act 
(section 387), provldlng .that, until a corporation has complled with its 
provisions, it may not transact business in the state; slnce the prohibi- 
tion to transact business does not subject the property of a corporation 
to wanton destruction. 

D. J. Pancoast, for plaintiff. 

E. A. Armstrong and Joseph H. Gaskill, for défendants. 

KIRKPÀTRICK, District Judge. The plaintifif in this case is a 
corporation organized under the laws of the state of New York, and the 
défendants are corporations organized under the laws of the state of 
New Jersey. The action is one of tort for damages alleged to hâve 
been sustained by the plaintiff for injuries to its property in the 
state of New Jersey. The défendants hâve filed a gênerai demurrer, 
thereby admitting the facts set out in their déclaration. Thèse facts 
are that the défendants: witb force and arms injured and damaged 

î 1. See Corporations, vol. 1% Cent. Dig. §§ 2543, 2544. 
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200 telegraph and téléphone pôles standing in the townshîp of Pen- 
sauken, in the state of New Jersey, the property of the plaintifï, and 
that the défendants willfuUy, wantonly, and maliciously, with force and 
violence, destroyed a part of a telegraph fine in existence and opéra- 
tion on the River road in said township, to plaintiflf's damage. 

The only question now presented to the court is vsrhether, on the 
facts stated and admitted, the plaintifï would be entitled to judgment. 
With the question of damages we hâve net now to do, nor can we 
anticipate the défense which the défendants might interpose in the 
way of plea or justification. For causes of demurrer the défendants 
specify the failure of the plaintifï to allège in its déclaration that it 
has a légal existence in New Jersey, that it has authority to sue or to 
erect téléphone Unes in the township of Pensauken or the state of 
New Jersey, and that its pôles were not a nuisance, which the de- 
fendants were authorized to abate. If it be admitted that the plain- 
tiff be an existent corporation, it will be presumed that it has a 
right to the protection of the laws for the safeguarding of its prop- 
erty, and that it has a right to bring suit for malicious injury thereto. 
The New Jersey corporation act (section 387), to which référence 
has been made, merely provides that, until a corporation has com- 
plied with its provisions, it may not "transact business" in the state ; 
but prohibition to transact business does not subject its property to 
wanton destruction. Whether the plaintifï's pôles which hâve been 
injured and destroyed were where the plaintiff had a right to place 
them, or whether they were a nuisance, which défendants had a right 
to abate, are questions which should be raised by the défendants 
on spécial pleas. The demurrers lîled should be overruled, and the 
défendants required to plead within 30 days after service upon them 
of a rule to be entered in accordance with this opinion. 



ROOHE V. UNITED STATES. 

(Circuit Court, S. D. New York. May 13, 1902.) 

No. 2,978. 

1. Tahiff Duties— Pickled Limes. 

Pickled limes, not belng vegetables, are not dutlable ùnder Tarife 
Act 1897, par. 241, provlding for ail végéta blés, including pickles; nor 
are they exempt uader paragraph 559, provlding for fruits, green, ripe, 
<?r drled, and fruits in brine, not spèciflcally provided for; but are duti- 
able under paragraph 266, provlding for oranges, lemons, limes, grape 
fruit, Shaddocks, or pomelos. 

Appeal by James W. Roche from a décision of the board of Unit- 
ed States gênerai appraisers, which afïirmed the décision of the col- 
lector of customs at the port of New York. 

The fpllowing is the opinion of the board of gênerai appraisers in 
Re Thompson, which was followed by the board iii the case at bar : 

The goods are pickled limes. They were assessed for duty at 40 per cent, 
under paragraph 241, Act 1897, and are clalmed to be exempt from duty under 
paragraph 559. Paragraph 241 provides for "ail vegetables, prepared or pre- 
served, including pickles and sauces." Paragraph 559 reads: "Fruits or 
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berriesf'^èreèii, ripe, oir ôxieû, and fruits lû brine, not speclally provlded for In 
thls act." Limes are not vegetables, çnd limes preserved In biine are not 
known as pickles. Betweën tbe two paragraphe the importer'» clalm would 
be well founded, but paragraph 266 proyides for "oranges, lemons, limes, grape 
fruit, shaddocks or pomelos, one cent pér pound." Thls Is a more specittc 
désignation than that in paragraph 559; for fruits, green, ripe, dried, or in 
britiei not speclally provlded for. We bold that the goods were dutiable un- 
der paragraph 266, anô. the protest, theriefore, must bô oyerruled. 

Hèward T. Walden, for importer.' 
D. Frank lyloyd, Asst. U. S. Atty. 

LÀCOMBE, Circuit Jùdge. The décision of the board of gên- 
erai appraîâers is affirmed, for the reason that paragraph 559 of the 
tariff act of 189;;' is expressly not applicable to fruits specially pro- 
vlded for in the act, and, on the cdritrary, paragraph 266 is not qual- 
ified by any sûch language. 



MUIR V. HODGES et al, 

(Circuit Court, D. Vermont July 25, 1902.) 

1, Chbditoks' Bill— Whbn Lies. 

A widow's share of rents and profits of lands in whlch she bas right 
of dower unasslgned Is Itable for her debts, and may be reached by 
creditors' bill in the hands of the persons reeelving them, 
2/ Sàme— Description of EBoraRTT. 

A creditors' blll sufflclently ■ describes property sought to be reached 
where défendants wlU probably understaiid what Is meant 

In Equity. 

Joël C. Baker, for plaintifï. 

Geo. E. Lawrence, for défendants. 

WHEELER, District Judge. This is a creditors' bill, showing a 
judgment in this court against the défendant Maria for $2,000 damages 
and $27.03 costs, with a return of no goods to be found on the exécu- 
tion, and the receipt of the use of her dower, and her share in the 
Personal estate of her husband by the défendants E. H. and E. W. 
Hodges, and hs-s been heard on demurrer; the principal ground of 
Vi^Kjch is the uncertain description of property to be reached. Her 
sh^re of the rents and profits of the lands in which she has had the 
right of dower unassigned would be liable for her debts, and reachable 
in their harids (Holmes v. Bridgnlani 37 Vt. 28); arid her distributive 
share of her husband's estate, alleged to hâve gone into ànd to hâve 
remained in their hands, seerns to be well enough desçribed to require 
answer. Tney will: probably understand what property is meant. 

Demurrer overruled ; défendants to answer over by August igth. 

Ti. Sée Oreditoi-s' Suit, toI. 14, Cent Dlg. f 35; Dower, vbL 17, Cent. Dig. 
Î218. 
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CHICAGO & N. W. EY. CO. v. WILOOX. 

(Circuit Court of Appeals, Eighth Circuit July 14, 1902.) 

No. 1,686. 

1. Rblease of Cl aim— Personal Injurt— Contract of Settlembkt— Com 

PROMISES Favobed bt Codbts. 

In the absence of fraud or mistalce, an agreement o( settlement and 
release of an unliquidated or disputed claim as conclusively estops the 
parties from reviving and Iltigating it as a final judgment. Sueh agree- 
ments of compromise are uniformly favored and upheld by the courts. 

2. Same— Peacd and Mistakb— Proof Must bb Clear and Convincing. 

A mère prépondérance of testlmony is insufflclent to establlsh suçh 
fraud or mistake as wlU warrant the avoidance of a written agreement of 
settlement and release. The proof must be clear, unequivocal, and con- 
vincing to hâve thls effect. 

8. Same— Mistakb of Fact— Mistake in Opinion as to Effect of Injurt. 

A mlstalîe of a past or présent fact may warrant a rescission of a 
contraet of settlement and release. But a mistake In opinion or bellef 
relative to the future duration or effect of a Personal injury, or a mistake 
in prophecy or opinion as to an uncertain future event, is not a mistake 
of fact, and is no ground for the avoidance of a release or of a contraet 
of settlement. 

4. Same. 

Complainant compromised and released a claim for a broken hip. 
She knew when she settled that her hip had been broken, and that it 
was a bad break. She was induced by the statement of her own phy- 
sician, who was also the eompany's physiclan, to believe, and did believe, 
that she would be well wlthln a year, and she settled uixin that basis. She 
was mistaken, and her injury and disability tumed out to be permanent. 
jSTeM, her mistake was not a mistake of fact, but a mistake in opinion 
or bellef as to a future event, and it furnished no ground for an avoid- 
ance of her release. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

This is a suit in equity to rescind a release of a claim for Personal Injury 
on the ground of fraud, undue influence, and mistake. The complainant, 
Lucy A. Wilcox, was a widow, and she had been engaged in the occupation 
of nursing for 10 years. She was 65 years of âge. On December 22, 1898, 
as she was standing In a passenger car of the défendant, It was suddenly 
started, and she fell and broke the neck of the fémur of her left leg. One 
week after her Injury she compromised her claim against the railway Com- 
pany, and executed a written release of it for $600 and the agreement of 
the Company to pay her doctors' bills. On March 14, 1901, she exhibited her 
bill in thls suit to rescind thls release. In thls blll she alleged that her re- 
lease was obtained by the fraud, undue influence, and circumventlon of the 
agents of the défendant, in that the physiclan of the latter, who was attend- 
ing her, and the agent of the Company informed her that her Injuries were 
temporary, and that she would be well and able to attend to her ordinary 
pvocatlon wlthln a year, when the Injuries were permanent, and she never 
pould reeover. She averred that she did not know the serions cbaracter of 
her Injury, but relled on the statement of the physiclan, and was Induced 
thereby to make the settlement and to exécute the release. There were gên- 
erai averments of fraud on the part of the company and of incompétence to 
contraet on the part of the complainant, but thèse allégations were not sus- 
tained by the évidence, and the answer denied ail the equities of the bill. 
After a hearing the court below found that the complainant was compétent 
to make the settlement when she signed the release, and that the agents of 
the défendant were not guilty of any fraud, deceit, or wrongdolng in proeur- 
116 F.— 68 
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ing It, but that the release was executed under a mlstake of the probable 
time she wonld be ipcapacltated by ber injury, and ou acpqunt of this mls- 
take it rendered a decree rescinding tbe contraet of settlement 111 Fed. 
435. The railwajr «ompany bas appealed f rom thls decree. 

N. M. Hubbard (Frank F. Dawlçy and C. E. Wheeler, on the brief), 

ibr appellant. 
J. R. Caldweiï (C. E. Waltërs, on the brief), for apî)ellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN,- District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
etèd the opinioti of the court. 

Tbe policy of the law has âlways been to promote and sustain the 
compromise and settlement of disputed daims. It loves peace, hâtes 
broils and dissensions, and discourages the prolongation of litigation 
and the revival of controversies Which hâve once been closed. The 
judjgtnéht of a court settles the claittis submitted to it, and estops the 
parties 'fromagain litigating them after thèy hâve been adjudicated. 
In the absence offraud or mistake, an executed agreement of settle- 
ment of an unliquidated or disputed claim constitutes as conclusive and 
as effectuai an estoppel against the parties to the compromise from 
agâin litigating the claim thtis settled as the final judgment of a court 
oT, compétent jurisdiction, to the efifect that the rights of the parties 
are as they are set forth in the agreement; and such a contraet is 
always «pheld by the courts. Kercheval v* Dôty, 31 Wis. 476, 484; 
Bank V. McGeoch, 92 Wis. 286, 313, 66N. W. 606, 614; Hennessey 
v. Baço4'i'37;tJ. S. 78, II Sup. Ct. 17, 34 i;^. Ed. .605; Van Trott v. 
Wiese, 36 Wis. 439; Zimmer v. Becker, 66' Wis.' 527, 29 N. W. 228; 
Woodford v. Marshall, 72 Wis. 132, 39 N. W. 376. Nor will such 
agreen^ents be lightly disturb^ed upon confused, conflicting, or uncer- 
taih eV'i(fence of fi'aud or mistake. The burden is always upon the as- 
sailant of the contraet to establish the vice which he allèges induced it, 
and a bâre prêpohderance of évidence will not sustain the burden. A 
writtejJ a^reemept of settlernènt and release may not bé rescinded for 
fraud or mistàîce,, unless the; évidence of the fraud or mistake is clear, 
unequivGcal, and convincing. Chicago, St. P., M. & O. Ry. Co. v. 
Belliwith, 28 C. G; A. 358, 361, 83 Fed. 437, 440; Insurance Co. v. 
Nelson, ÏÔ3U. S. 544, 548, 54$, 26 L. Ed. 436; Maxwell Land-Grant 
Case, lai U. S- 325, 381, 7^^Hp., Ct. 1015, 30:L. Ed. 949; Howland v. 
Blake, 97 tJ. S. 624, 626, 24iL4,Ed. 1027; Insurance Co. v. Hender- 
son, 16 G; C. A. 390, 392, 69 ;Fed. 762, 765. Agairi, it is not every 
mistake that will lay the foundâtioii for the rescissioriof an agreement. 
Th^t fouhdation can bé laicl only by a mistake of a past or présent fact 
material to the agreement. Such an efïect cannot be produced by a 
mistake in prophecy or in opinioil; or by a mistake in bèlief relative to 
an ùttceftain future evènt, A 'mistake as tO the future unknowable 
eftéct, fiï .existin^ facts, a mistajce as to the future incertain duration 
of a known condition, or a mistake as to the future efïect of a personal 
injury, cânnot hâve this efifect; because thèse future happenings are 
not fâtt^i ând in the nature bf things are not capable of exact knowl- 
edge; âhd èVèryone who contfiacts in reliance upon opinions or beliefs 
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concerning them knows that thèse opinions and beliefs are conjectural, 
and makes liis agreement in view of the well-known fact that they 
may turn out to be mistaken, and assumes the chances that they will 
do 80. Hence, where parties hâve knowingly and purposely made an 
agreement to compromise and settle a doubtful claim, whose character 
and extent are necessarily conditioned by future contingent events, it 
is no ground for the avoidance of the contract that the events happen 
very diflferently from the expectation, opinion, or belief of one or both 
of the parties. Kowalke v. Light Co. (Wis.) 79 N. W. 762, 764, 74 
Am. St. Rep. 877 ; Bank v. McGeoch, 92 Wis. 286, 313, 66 N. W. 606, 
614; Pom. Eq. Jur. § 855; Beach Mod. Eq. Jur. §§ 43, 56; Seeley v. 
Traction Co., 179 Pa. 334, 338, 36 Atl. 229; Homuth v. Railway Co., 
129 Mo. 639, 646, 31 S. W. 903; Klauber v. Wright, 52 Wis. 303, 
314, 8 N. W. 893. 

In view of thèse indisputable principles of the law, is the évidence in 
this case clear and convincing that the complainant was induced to 
compromise her claim and to exécute her release by a mistake of a 
past or présent fact material to her contract ? She was 65 years old. 
She had been a nurse for 10 years, and had frequently tended the 
patients of Dr. Thompson. Dr. Thompson had been and was her 
physician. At the same time he was the physician of the railway Com- 
pany. Dr. Schultz attended her the iirst day or two after the acci- 
dent, and Dr. Thompson from that time until she was able to be 
taken from her bed. She was told on the fîrst or second day after her 
injury that she had a fracture of the neck of the fémur. Both the doc- 
tors told her that it was a bad break. She was taken from a neighbor- 
ing town to her home, and her hip bone was set by Dr. Thompson, 
and then she lay in bed awaiting the union of the broken bone until 
after she made her settlement. One week after the accident, the agent 
of the railway comp^iny and Dr. Thompson went to her home, and the 
agent told her that she really had no claim against the railway Com- 
pany, but that it would give her $300 for a release. Her sister, Mrs. 
Blodgett, was her nurse. Mrs. Blodgett told her not to settle until 
later, when she would learn more definitely how serions her injury was 
to be. Dr. Thompson and Mr. Brokhausen, a friend, had previously 
given her the same advice. After a conversation of more than two 
hours, during which the injury and the probable duration of her dis- 
ability to pursue her occupation were discussed, and during which she 
refused the offer of $300, an agreement of compromise was made, to 
the eflfect that the company should pay her $500, should pay her nurse, 
Mrs. Blodgett, $100, and should pay her doctors' bills. The sum of 
$500 paid to the complainant was reached by a computation of the 
loss of her wages at the rate of $10 per week for about a year. She 
executed a written contract, which was read to her, and which in 
terms released the company from ail claims which she then had, or 
thereafter might hâve, by reason of the injuries she received from the 
accident on December 22, 1898, in which her left hip was fractured. 
The company took the release, and paid the considération named in it. 
The injury of the complainant proved to be permanent. There is no 
dispute in the testimony about the facts which hâve now been recited, 
but the évidence is conflicting relative to those yet to be detailed. 
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Mrs. Wilcox testified that Dr. Thompson and the agent of tHe railway 
Company told her, during the negcjtiations on the day she made the set- 
tlement, that there was no doubt but that she would be well in a year. 
She testified that she rehed upon and beUeved this statement, and that 
she compromised her claim. upon the understanding that she would be 
cured in a year, and that she would not hâve settled it if she had not so 
beheved. She testified that she did not know that the injury was per- 
manent, and that she did not know how serious it was. Her sister, Mrs. 
Blodgett, testified that Dr. Thdmpson said "that he didn't see anything 
to hinder why she could not be up and around within a year if she fol- 
lowed his directions" ; that he did not see why she should not be well 
in a year, without something unlooked for set in, if his directions were 
followed. The agent of the company testified that he could not recol- 
lect any statement by the doctor to the efifect that the complainant 
would be well within a year, and that he thought he should hâve re- 
memberçd it if it had been made. Dr. Thompson testified that the frac- 
ture of the neck of the fémur in a person 65 years of âge is generally 
a permanent injury, and that during the negotiation "the question was 
asked me how long I thought she would be incapacitated, and I 
said that she would not be able to do anything for at least a year; the 
injury was very slow to repair, if it did repair, and that she could not 
expect to be able to do anything inside of that time, and that there 
was no certainty of her ever entirely recovering; that those injuries 
resulted generally in a permanent disability. Q. Did you tell her at 
any time in the course of that interview that there was no doubt she 
would be well within a year ? A. No, sir. Q. Did you ever tell her 
that at any time before the day of the settlement? A. No, sir; I had 
told her pf the seriousness of that injury, and that also the better plan 
would be for her to wait until she saw the extent of that injury before 
making the settlement." There is other testimony in the record, but 
none which can vary the conclusion which that to which référence lias 
been made compels. 

The différence between the testimony of Mrs. Wilcox and Doctor 
Thompson relative to his statement of the probable duration of her 
disability is slight, and capable of a rational explanation. He says 
he told her that she would not be able to do anything for a year; that 
she could not expect to return to work within that time ; that there 
was no certainty of her entirely recovering; and that injuries like hers 
generally resulted in permanent disability. She testifies that he told 
her she would be well in a year. When the circumstances which sur- 
rounded thèse parties and the -testimony are consïdered, they strongly 
point to the conclusion that she was mistaken in this statement, that 
she caught the hope that she might be able to return to her work in a 
year which the doctor's words held out to her, and meditated upon it 
until it became transformed in her mind, and thought into a positive 
promise to that efïect. The acts and testimony of the doctor im- 
press one with his candor, faithfulness, and truth. He advised his 
patient to wait until she saw the extent of the injury before she made 
her settlement. This advice was in itself a fair warning that the du- 
ration of the disability and the efïects of the accident could not then 
be fuUy determined. It is almost common knowledge among laymen. 
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as well as among members of the médical profession, that a bad 
break of the neck of the fémur of a person of advanced âge ordina- 
rily results in a permanent disability. It is very improbable, — indeed, 
in the light of the testimony in this record, of the évident loyalty of 
the doctor to his patient, of his candor, and of the reasonableness and 
probability of his story, it is incredible, — that he told the complainant 
that her disability would undoubtedly cease within I2 months. The 
complainant has not established her charge hère by that clear, con- 
vincing, and unequivocal testimony which is essential to sustain a suit 
for the rescission of a written agreement of compromise. 

There is another reason why she is not entitled to a decree in this 
suit. It is that if the doctor made the statement, and if she believed 
it, thèse facts would not sustain a cause of action for rescission. It 
is a mistake as to the existence of a past or présent fact material to 
a contract, and that alone, that will warrant its rescission on the ground 
of mistake. Conceding, for the moment, that the doctor and the 
agent told the complainant that there was no doubt that she would be 
well in a year ; that she believed this statement ; that she relied upon 
it, and that she has never recovered,^ — still thèse facts do not establish 
a mistake of fact which will warrant the avoidance of a solemn agree- 
ment of settlement. The mistake which they established was a mistake 
in prophecy, in opinion regarding the happening of a future event on 
the part of the doctor and of the agent, and a mistake in belief as to 
what the future had in store for her on the part of the complainant. 
The future duration of the disability, the future effects of the injury, 
were not matters of fact, but matters of conjecture, of opinion, of be- 
lief. The only material facts which conditioned the contract of com- 
promise were the injury which the complainant had received and the 
acts of the railway Company which caused it. Thèse the complainant 
knew as well on the day she signed the release as she has ever known 
them. The future duration and the ultimate efifects of the injury were 
unknown and unknowable future events, a mistake concerning which 
was a mère mistake of opinion or of belief, and not a mistake of 
fact. When the complainant signed her release, she knew that her 
hip had been broken, that the break was a bad one, that the neck of 
the fémur was fractured, and that the injury had been caused by the 
sudden start of the passenger car in which she was standing. Thèse 
were ail the material facts conditioning her agreement of settlement. 
If she believed that she would be well in a year, she coud not hâve 
failed to know that there could be no certainty that this belief was 
well founded. It is common knowledge, with which ail must be 
charged, that the future efifects of a broken bone are uncertain, con- 
tingent upon many conditions, and unknowable. The physical and 
mental condition of the sufïerer, the state of his vital organs, his âge, 
his habits of life, the character and tempérament of his nervous Sys- 
tem, and many other conditions that it is impossible to enumerate or 
even to conceive, inevitably afifect the duration and the character of 
his disability and the amount of his sufifering. Ignorance of the du- 
ration of the disabilities and of the ultimate efïects of the injuries 
always exist where compromises are made before a complète recov- 
ery is eflfected. The cases are doubtless rare where the duration of 
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the disabîHty corresponds with the prophecy of the physician or with 
thé belief of the parties when settlements are made. But compro- 
mises 'and releases are not voidable on this account, for the reason 
that the pairties to them know the uncertainty of thèse future events, 
and by the yery fact of settlement before they develop agrée to take 
the chances of their efïects. Their mistakes relative to the future dura- 
tion of the disabiHties and the future efïects of the personal injuries 
that form thë subjects of their contracts are mistakes of belief, and not 
of fact, arld form no basis for the avoidance of their contracts. Such 
was the mistake under which the complainant labored. It was a mis- 
take in the opinion of the ddctor and in the belief of his patient with 
référence to unknowable future events. It was not a mistake of a 
past or bf a présent fact, and it présents no ground for a rescission 
of this release. 

In Kowalke v. Light Co. (Wis.) 79 N. W. 762, 765, 74 Am. St. 
Rep. 877, a "woman was injui-ed in jumping from a car, and she settled 
with the Company in the belief that She was not pregnant, and that her 
injury would not produce a miscarriage. She was mistaken, and suf- 
fered a miscarriage shortly after the settlement. She sued the Com- 
pany for her damages, and sought to avoid her release for a mistake of 
fact. The suprême court of Wisconsin refused to permit lier to re- 
cover, and said: 

"it Is probably true, In the great majority of Personal injury cases, that 
the effect whlch the Injuries recelved may hâve as to tinae of disabiUty, 
quantum of sufferlng, and the Uke, rflay be modlfled by the physlcal or men- 
tal condition of the Injured party. For example, a prédisposition to rheuma- 
tlsm wonld be a condition likely to enhançe the subséquent efïects of an 
injury; especially a dislocation or other injury to a joint. A dlsturbed con- 
dition of the System might prevent the retiniting of a brolien bone, otherwise 
practically certain. A prédisposition to nervous troubles might vastly multl- 
ply the efïects of slight spinal Injury. Se that if the mère ignorance of such 
snrroundlng conditions can suffice to render Ineffective a settlement, because 
after events Indlcate that the amount paid Is Inadéquate, few compromises 
of the damages from personal injury cbuld be relied on. Compromise is 
hlghly favored by the law, and any rule or doctrine by whleh the fair meet- 
ing of the mlnds of the parties to that end, In the great majority of cases 
whlch arise in human affaire, must fail to be permanent or effectuai to settle 
their rights, Is contrary to the whole splrit of the law, and should not be 
adopted. The question in each such case is, did the mlnds of the parties 
meet upon the understanding of the payment and acceptanee of something 
In full settlement of defendant's Uabillty? If they dld, without fraud or un- 
fair conduct on elther slde, the contract must stand, although subséquent 
events may show that elther pàrty made a bad bargaln, because of a wrong 
estlmate of the damages whlch would accrue. Seeley v. Traction Oo., 179 
Fa. 334, 338, 36 Atl. 229; Homuth v. Kailway Co., 129 Mo. 629, 31 S. W. 
903; Klauber v. Wright, 62 Wis. 303, 314, 8 N. W. 893." 

In Homuth v. Railway Co., 129 Mo. 629, 645, 31 S. W. 903, the 
plaintiflf had i^îjrained her ankle in the defendant's car. The com- 
pany's physician and her own physician told her that she would be up 
and able to pursue her customary avocation in 14 days. In reliance 
upon this statement, she settled with the company upon that basis. It 
was several weeks before she sufïiciently recovered to pursue her usual 
occupation. She sued the company for her damages, and undertook 
to avoid her release on aCcount of the statement of the doctors and her 
mistake as to the duration and eflfect of her injury. The suprême 
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court of Missouri directed a judgment for the défendant, held that the 
mistake of the doctors and of the patient was not a mistake of fact, but 
of opinion and of belief, and said : 

"The question could not hâve called for more than opinion from the sur- 
geon as to the probable duration of her trouble, for plaintifC must hâve 
known, as well as the surgeon, that -when an injury of that kind will become 
entirely well raust dépend upon many conditions, more in the knowledge and 
control of plaintiff than in that of the surgeon whose opinion is sought. 
PlaintiËts must know that there are no fixed rules in surgery by which the 
day, vreek, or month can be calculated for the recovery of an injury to a 
member of the body nnder any and ail circumstances. Oonstltutional In- 
flrmities, hldden maladies, unknown to physlcian or surgeon, spécial manner 
of treatment, the nervous tempérament, the mental and physical idiosyn- 
crasies of the patient, ail constitute éléments in the calculation (or, more prop- 
erly said, the guess) of time when a given injury by way of a strain or in- 
jury, of the kind recelved by Mrs. Homuth, will be entirely restored. AU 
that can be said by the physlcian is 'that, ail things being favorable, as I 
now understand the situation, it is my judgment that this or that injury will 
probably be well in one or two or three or more weeks or months.' " 

The decree below must be reversed, and the case must be remanded 
to the circuit court, with directions to dismiss the bill; and it is se 
ordered. 

THAYER, Circuit Judge. I concur in the view expressed in the 
foregoing opinion that the évidence which is relied upon by the com- 
plainant below for the purpose of showing that she was unduly in- 
fluenced and induced to exécute a release of her claim against the rail- 
road Company, under a false impression as to the extent of her injuries, 
which was superinduced by misleading statements of the company's 
surgeon and claim agent, is altogether too uncertain, conflicting, and 
unsatisfactory to warrant a court in setting aside a release, which 
seems to hâve been executed by the complainant after due délibéra- 
tion, and with abundant opportunity to obtain further advice if she de- 
sired it. As the law favors the compromise of doubtful claims, such 
as the one hère involved, the settlement in question ought not to be 
annulled, except on clear proof that it was obtained either by imposi- 
tion or fraud, or while the complainant was laboring under some seri- 
ous mistake of fact, for which the railroad company was in some meas- 
ure responsible. The testimony does not bring the case at bar within 
the rule. It does not disclose any circumstances of imposition or 
fraud, nor does it show with any certainty that any statements were 
made by Dr. Thompson, the cornpany's surgeon, concerning the ex- 
tent of the complainant's injuries and the period of her probable dis- 
ability, which should hâve misled her. While I agrée to the reversai 
of the judgment below on the ground last indicated, namely, that the 
testimony is insufficient to annul the release on the ground of fraud or 
mistake, yet I do not concur in the view which is further expressed in 
the opinion in chief, that the statement imputed to Dr. Thompson, 
even if it was made and relied upon, would not suffice to invalidate the 
settlement because it was a mère opinion or prophecy. I conceive that 
if Dr. Thompson, for the purpose of inducing a settlement favorable 
to the défendant company, did advise the complainant that she would 
doubtless be well within a year, when he had no expectation that she 
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would reCover, and the complainant, in reliance upon his Superior 
professional knowledge, was thereby induced to make thë settlement, 
it might and ought to be vacated by a court Of equity, notwithstanding 
the fact that the advice so given was in thé nature of an opinion or 
prophecy. Dr. Thompson occupied a confidential relation to the com- 
plainant. She was at the time a patient uiider his personal care, and 
a court of equity should not permit one standing in that confidential 
l-elatioft, who was also in the service of the raiiroad company, to de- 
ceive Jlis patient to her préjudice by giving utterance even to an opin- 
ion concerning the time of her probable recovery which he did not 
honestiy entertain. In his situation,, he was bound to act toward the 
complaifiant with the utmost gàod faith, and being at the time the 
paid a.'gfïitçi the défendant company, if he did not so act, but held out 
false hppes of recovery, and thèreby deceivéd her, the company should 
be held accountable for his wrongful conduct, and the release which 
was executed in reliance upon his advice, if it was so executed, should 
be vacated. As above stated, however, the évidence contained in the 
record 4oes not satisfy me that Dr. Thompson did express the opinion 
that the complainant would doubtless recover within a year; neither 
does it convice me that he intended to deceive or to mislead her in any 
manner, and for this reason I concur in the reversai of the judgnient. 
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(Circuit Court of Appeals, Ninth Circuit May 5, 1902.> 

No. 738. 

1. CHrNKBB-ExcLusioi*— Déportation POU Pailcrb to Obtain Certipicate— 

Mabriaob of Chinesk Womah to Amkbicaiî Citizen. 

Section 6 of Act May 5, 1892, as arowded. by Act Kovember 3, 1803 
(28 Stat, 7), requiring ail Ohinese laborers then lawfuHy in the United 
States 1» procure eertiflcatçs' of résidence within 6 months, tnder penalty 
of depolrtation, cannot bë ebnstrued to'authorlze thé depiortation of a 
Chlnesé woman who lawfully entered the country before the enactment 
of apy exclusion laws, and remained, but who failed to obtain the re- 
qulred cèrtiflcate, where she was thereafter, and prior to her arrest, 
lawfully married to a cltizéii of the United States. Assuming that she 
was subjfect to déportation prevlous to her marriage, ëhe then, having 
lawfully entered the country, took the status of her husband as to the 
right of domicile in the United States, and, if deported under a strict 
construction of the act, woiild hâve the rlght to immedlately return, 
and remaln as the laWf ul ^l|^e çf an American citizen. 

2. SïATUTis— Construction— Rb;^thictiOn of Général Tkrms. 

In the conslïUction of Statutes, général terms and language should 
be so réstrlcted in théir application as not to lead to injustice, oppres- 
sion, or ajtt absurd conséquence clearly not within the intention of the act. 

Appealftom the District Court of the Uiiited States for the North- 
ern District of California. 

The agréed statement of facts, and thestâtute referred to In the opinion 
eif the court, are as foUows: 
' "AgTieed Statement of Facts, First, i That défendant, Tsol Sim, is a female 

T !.. Citizenshlp of Oliinese, see note to Gee Fook Sing v. U. S., 1 C. G. A. 
212; Leè Sing Far v, U. S., 35 C. 0. A. 332. 
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of Cîhlnese descent, and was born In China on February 14th, 1879. Second. 
That she came to the United States of America from China when she was 
three years of âge, and prior to the passage of the act of eongress known 
as the 'Chinese Restriction and Exclusion Act of May 6th, 1882'; that since 
coming to the United States, as aforesaid, she has never been ont of, but 
bas continuously resided In, the state of Oalifomia, and In the United States, 
and was residing therein wlth her husband at the tlme of her arrest hereln. 
Third. That said défendant, Tsoi Sim, was never registered as provlded by 
the act of eongress providing for the registration of Chinese persons. Fourth. 
That on the 16th day of November, 1900, said défendant, Tsoi Sim, was law- 
fuUy married to Yee Yuk Lum in the state of Californla, United States of 
America, in accordance wlth the laws of the state of Californla; that she 
ever since has been, and now is, the lawful, sole, and only wife of said 
Yee Yuk Lum, and that ever since her said marrlage, up to the tlme of her 
arrest herein, she resided with her said husband in the city and county of 
San Francisco, state of Californla, United States of America. Fifth. That 
said Yee Yuk Lum, the husband of said défendant, Tsoi Sim, was born in 
the United States of America, and subject to the jurlsdiction thereof, and 
is a citizen thereof, and of the state of Californla, and is a laborer by oc- 
cupation." Section 6 of the act of May 5, 1802, as amended by the act of 
November 3, 1893 (28 Stat. 7), provides that: "It shall be the duty of ail 
Chinese laborers within the limits of the United States who were entitled to 
remain in the United States before the passage of the act, to whlch this 
iB an amendment, to apply to the collecter of internai revenue of thelr re- 
spective districts within six months after the passage of this act for a cer- 
tiflcate of résidence; and any Chinese laborer within the limits of the United 
States, who shall ncglect, fail, or refuse to comply wlth the provisions of 
this act, and the act to whlch this is an amendment, or who, after the ex- 
piration of said six months shall be found within the jurisdiction of the 
United States without such certificate of résidence shall be deemed and ad- 
judged to be unlawfuUy within the United States, and may be arrested 
* * * and taken before a United States judge, whose duty It shall be to 
order that he be deported from the United States, as provlded In this act, 
and in the act to which this act is an amendment, unless he shall establish 
clearly to the satisfaction of said judge that by reason of accident, sickness 
or other unavoidable cause he has been unable to secure his certificate, 
and to the satisfaction of said United States judge, and by at least one 
crédible witness, other than Chinese, that he was a résident of the United 
States on the 5th day of May, 1892; and if, upon the hearlng it shall appear 
that he is so entitled to a certificate, it shall be granted upon his paying 
the costs." 

William M. Madden and H. C. Dibble, for appellant. 
Marshall B. Woodworth, U. S. Atty. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge, after stating the foregoing facts, deliv- 
ered the opinion of the court. 

Appellant was arrested upon a complaint charging her with being 
"a Chinese manual laborer * * * now within the limits of the 
Northern district of California aforesaid, without the certificate of rési- 
dence required by the act of eongress entitled 'An act to prohibit the 
coming of Chinese persons into the United States,' approved May 
5, 1892, and the act amendatory thereof, approved November 3, 1893." 

The case was heard before United States Commissioner Ileacock, 
who found "that the said Tsoi Sim is a Chinese manual laborer, and 
was born in, and is a subject of, the empire of China; that she was 
found within the limits of the United States, to wit, in the city and 
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county olSan Francisco, i» the Northern district of Californifi, on the 
20th day of Aprîl, A. D. 1901 ; and that when she was so found, as 
aforesaid, she was without the certificate of résidence required by said 
acts; and shehas not cleàfly established that by reason of accident, 
sickness, or other unavoidàble cause she has been unable to procure 
such certificate"; and ordered her to be deported frora the United 
States to the cbii;|try from whence she came, to wit. China. The dis- 
trict court affernied the Judgnlent of déportation, and from this judg- 
ment an appeal îs taken to this court. The case was heard upon a 
stipulation as to the f acts, which, together with the statute under which 
the order of déportation was made, is set forth in the foregoing state- 
ment of facts. 

It will, for tlje purposes of f his opinion, be conceded that, if the ar- 
rest of ap>pellant had been made and hearing had prior to the time of 
her marriage to a citizen of the United States, she would not hâve 
been entitled tô f emain in this country. Does the fact that appellant 
was lawfully married to a citizen of the United States, prior to her 
arrest, change her status so as to make her résidence hère, thereafter, 
lawful? The question is important, and deserves careful considération. 
The case is a novel one, and is différent in material respects from any 
of the Chinese cases heretofore considered by this court. From the 
agreed statement of facts it appears that when appellant came to the 
United States there was no restriction -or exclusion act which pro- 
hibited her coming. Her act in coming to the United States was law- 
ful; she was at that time 3 years of âge; she remained lawfully in the 
United States for a period of 10 years prior to the passage of the "Act 
to amend an act entitled an act to prohibit the coming of Chinese 
persons into the United Stat^," approved May 5, 1892. The time 
for registration imder the law expired in May, 1894. She did not 
register, and thereafter remained unlawfuUy in the United States, sub- 
ject to be deported to China. at any time, up to the time of her mar- 
riage, unless her infancy could be considered as a légal excuse for her 
not registering, — a question which will not be discussed. There being 
no authoritative cases directly in point, we must seek by the analogy 
of other cases, — and especially the décisions of the courts, under the 
différent statutes relative to the right of Chinese persons to come into 
the United States, — and by independent reasoning, for the principles 
of law which should govern and control this case. If she had been 
the daughter of a merchant, she would hâve been entitled to remain in 
the United States without being registered. In Re Chung Toy Ho 
(C. C.) 42 Fçd. 398, 9 L. R. A. 204, Judge Deady held that the wife 
and children of a Chinese merchant who is entitled, under article 2 of 
the treaty of 1880 and section 6 of the act of 1884, to come within and 
dwell in the United States, are entitled to come into the United States 
with him, or after him, as such wife and children, without the certifi- 
cate prescribed in said section 6. In the course of the opinion, after 
referring to the treaty with China, the court said : 

"It Is impossible to belleve that parties to this treaty, which pennlts tho 
servants of a merchant to enter the country with him, ever contemplated 
the exclusion of hls wife and children. And the reason why they are not 
expressly mentloned, as entitled to such admission, Is found In the fact that 
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the domicile of the wife and children Is that of the husband and father, 
and that the concession to the merchant of the right to enter the United 
States, and dwell therein at pleasure, fairly construed, does include hls wife 
and minor children; particularly when it is remembered that such concession 
is aceompanied with a déclaration to the effect that, in such entry and so- 
journ in the country, he shall be entitled to ail the rights and privilèges 
of a subject of Great Britain or a citizen of France." 

In U. S. V. Gue Lim, 176 U. S. 459, 464, 20 Sup. Ct. 415, 44 L. Ed. 
544, the court called attention to the fact that there had been a différ- 
ence of opinion in the lower courts as to the true construction to be 
given to the treaty and the acts of congress, and after citing several 
cases said : 

"It is not necessary to review thèse cases in détail. It is suiflcient to say 
that we agrée with the reasoning contained in the opinion delivered by 
.Tudge Deady in Ee Chung Toy Ho, supra. In our judgment, the wife In 
this case was entitled to corne into the country without the certiflcate men- 
tioned In the act of 1884." 

The opinion concludes with the statement that : 

"When the fact is established, to the satisfaction of the authorities, that 
the person claiming to enter, either as wife or minor child, is in fact the 
wife or minor child of one of the members of a class mentioned in the treaty 
as entitled to enter, then that person is entitled to admission without the 
certiflcate." 

Thèse cases recognize the principle that the domicile of the parents 
is the domicile of the children, and that the status of the wife is fixed 
by the status of the husband. That the domicile of the husband is the 
domicile of the wife is well settled ; it was so expressly held in Ander- 
sen V. Watts, 138 U. S. 694, 706, II Sup. Ct. 449, 34 L. Ed. 1078. In 
that case the court said: 

"The place where a person lives is taken to be his domicile until facts 
adduced establish the contrary, and a domicile, when acquired, is presumed 
to continue until it is shown to hâve been changed. Mitchell v. U. S., 21 
Wall. 350, 352, 22 L. Ed. 584; Desmare v. U. S., 93 TJ. S. 605, 609, 23 L. Ed. 
959; Shelton v. Tiffln, 6 How. 163, 12 Ta. Ed. 387; Ennis v. Smith, 14 How. 
400, 14 L. Ed. 472. And, although the wife may be reslding in another 
place, the domicile of the husband is her domicile. Story, Confl. Laws, i 46; 
Whart. Oonfl. Laws, § 43; and cases cited. Even where a wife is living apart 
from her husband, without sufflcient cause, his domicile Is in law her domi- 
cile. CSieely v. Clayton, 110 U. S. 701, 705, 4 Sup. Gt. 328, 28 L. Ed. 298. The 
rule is, said Ohief Justice Shaw in Harteau v. Harteau, 14 Pick. 181, 185, 25 
Am. Dec. 372, 'founded upon the theoretic identity of person and of interest 
between husband and wife, as established by law, and the presumption that 
from the nature of that relation, the home of the one is that of the other, and 
intended to promote, strengthen, and secure their interests In thls relation, 
as it ordinarily exists, where union and harmony prevail.' " 

See, also, 10 Am. & Eng. Enc. Law, 32, and authorities there cited. 

There are exceptions to this gênerai rule, not applicable to this case, 
where the wife has been deserted by her husband; it being held in 
such cases that she might establish a separate and independent domi- 
cile. Town of Watertown v. Greaves, 50 G. C. A. 172, 112 Fed. 183, 
187. 

Counsel for the United States rely upon the décision of this court in 
U. S. V. Chu Chee, 35 C. C. A. 613, 93 Fed. 797, 804. The facts in 
that case are readily distinguishable from the case at bar. There the 
défendants were the sons of a Chinese laborer residing in China, and 
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the}' catïle to the United States for the purpose of receivîng an éduca- 
tion as students, and were perniitted to land upon presenting a con- 
sular's certificate which did not comply with the laws. After their 
arrivai, they attended the public and private schools în this country; 
their status during ail this time was that of their father; they were 
Chinese laborers, and were unlawfully in this country, and so continued 
up to the time of their arrest, and, not having the certificate as required 
by section 6 of the act of May 5, 1892, as amended by the act of No- 
vember 3, 1893, were not entitled to remain in this country. In that 
case it was contended, upon the part of the défendants, that the status 
of Chinese aliens domiciled in the United States must be determined 
according to their status at the time of arrest, and not at the time of 
entry, and that, upon being arrested, it was compétent for them to 
show, by ••affirmative proof, that they were students engaged in ac- 
quiring an éducation in our schools, and, being so engaged, they were 
not members of the prohibited class, and not subject to déportation. 
In reply to this contention, the court said : 

"When,, howeyer, that domicile bas been acqulred eontrary to and in viola- 
tion of the laws of the United States, and when, as hère, it is only through 
an unlawf ul entry Into the United States that the Chinese persons secure 
a résidence tn this country, they cannot purge themselves of their oiïense 
by assuming the occupation of members of the privileged class, and estabiish 
their right to remain by proof of that eharacter. The right of the défendants 
to land in this country on the clalm of being students was dépendent upon 
their producslag to the collector of customs, at the port of their arrivai, the 
certificate required by section 6 of the act of 1882, as amended; and, to en- 
title them tb remain hère, they must thereafter produce the same to the 
proper authorities whenever lawfully demanded." 

This language must, of course, be construed with référence to the 
particular facts of that case. The appellant in the présent case lawfully 
came to the United States, and remained hère lawfully up to the time 
of the passage of the law requiring Chinese laborers in this country 
to procure the certificate of registration. After that time, and before 
her marriagë, we shall assurriç, for the purposes of this opinion, that, 
although a female and an infant, she was subject to déportation, not- 
withstanding the expression used by Deady, Judge, in Re Chung Toy 
Hb, supra, that "it is common knowledge that Chinese women are 
not laborers," She bases hef right to remain in this country upon the 
ground that, at the time of her arrest, she was the lawful wife of an 
American citizen. Was it the intention of congress to separate a wife 
from her husband upon any such ground? Appellant had committed 
no crime. The suprême court in Fong Yue Ting v. U. S., 149 U. S. 
698, 730, 13 Sùp. Ct. 1016, 37 L. Ed. 905, said : 

"The order Of déportation is liot a punishment for crime. It is not a ban- 
ishmént in the sensé in whlch that word is often applléd to the expulsion 
of a citizen from this country by way of punishment. It is but a method 
of enforcing the return to his own country of an alien who lias not complied 
with the conditions upon the performance of which the government of the 
nation, acting wlthin its constitutlonal authorlty, and through the proper de- 
partments, has determined that his continuing to réside hère shall dépend." 

See, also, U. S. v. Wong Dép Ken (D. C.) 57 Fed. 206; In re Sing 
Lee (D. C.) 54 Fed. 334; Wong Wing v. U. S., 163 U. S. 228, 16 Sup. 
Ct. ^f7, 41 L,. Ed. 140. 
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Appellant did not corne to this country fraudulently, or in violation 
of any law. She did not get njarried in order to évade déportation. 
Her marriage was not fraudulent, but lawful, and in accordance with 
the usages and customs of our law. Whatever effect her error of 
omission in failing, during a few years of her infancy, to obtain a cer- 
tifîcate of registration, if any she was entitled to, it certainly did not 
depriveher of the right to marry an American citizen lawfuUy domi- 
ciled in this country. This she did. By this act, her status was 
changed from that of a Chinese laborer to that of a wife of a native- 
born American. Her husband is not before the court, but his rights, 
as well as hers, are involved. The law is well settled that one born 
in the United States of Chinese parents who were permanently domi- 
ciled hère, though an alien, is a citizen of the United States, and can- 
not be excluded therefrom, or denied the right of entry. Lee Sing 
Far V. U. S., 35 C. C. A. 372, 94 Fed. 834, 836; U. S. v. Wong Kim 
Ark, 169 U. S. 649, 705, 18 Sup. Ct. 456, 42 L. Ed. 890. It being the 
law that the wife and children of a Chinese merchant are permitted to 
remain in this country because the domicile of the wife and children 
is that of the husband and father, as was expressly held in Re Chung 
Toy Ho, and approved by the suprême court in U. S. v. Gue Lim, 
supra, upon what method of légal reasoning can it be held that the 
wife of an American citizen is not entitled to the same "rights, priv- 
ilèges, and immunities" under the law? The Chinese merchant does 
not stand upon a higher plane than the Chinaman who is born of 
parents, of Chinese dèscent, having a permanent domicile and rési- 
dence in the United States. On the contrary, the native born, by 
virtue of his birth, becomes a citizen of the United States, and is en- 
titled to greater rights and privilèges than the alien merchant. The 
wife has the right to live with her husband ; enjoy his society ; receive 
his support and maintenance and ail the comforts and privilèges of the 
marriage relations. Thèse are her, as well as his, natural rights. By 
virtue of her marriage, her husband's domicile became her domicile, 
and thereafter she was entitled to live with her husband, and remain in 
this country. In volume 3, Treasury Décisions (Jan.-Dec. 1900), 
appears a letter by the assistant secretary to the coUector of customs, 
San Francisco, upon this question, as follows: 

"Niimber 22,551. Treasury Department, October 19, 1900. The depart- 
ment Is in recelpt of your letter of the lOth inst., transmltting papers ou 
iippeal In behalf of Li Ham Shi, a Ohinese woman, to whom admission was 
denied by you upon the ground: (1) That she cannot, under section 1994 
of thé Revisèd Statutes of the United States, talie the status of her husband, 
who is a native born citizen of this country; and (2) that she Is not ad- 
missible as the wife of a merchant, her husband not having been a merchant 
at the time of her application for admission. The soliciter of the treasury 
has rendered an opinion on this case, an extract from whlch follows: 'I do 
not think that section 1994, Bevised Statutes, applies to this case. There 
Is no question of citizenship as to the wife involved. She does not apply 
to be landed because of any supposed right to be lawfully "naturalized." 
but because she is the wife of a native-born citizen of the United States. 
1 do not thinis her right to land dépends on the status of her husband as 
a merchant, even assuming that the exclusion laws In this regard apply to 
a Chinese merchant who Is a citizen of this country, but rather on her higher 
right not to be separated from her husband, who Is a citizen of the United 
States, and is legally entitled to live in the country of his birth.' In view 
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of the foregoing, the appeal Is hereby sustalned, and yon are dlrected to 
release and Jand the sald Ll Ham SM." 

It 15 true that the views bl thîs department do not reach the stand- 
ard of judicial décisions, but are entitled to great respect, and are 
hère given for the persuasive and Sound reasoning therein cont^ned. 
In arriving ât the conclusion stated, we are not opening the door for 
the commission of fraud, or dèparting from the true construction of 
the statute. Çonceding that, èy applying the literal language of the 
stattjtè, it'migtit be held that she should be deported, yet is it not évi- 
dent that sûch â construction wouïd necessarily lead to absurd results 
without ainy befléfit to the United States? The object and intent of 
the law wastp déport Chinese flot entitled to remain. If appellant 
was to be dèpQrted, she w^ould hâve the uhquestioned right to immedi- 
ately returîl, and would bè entitled to land, and remain in this country, 
upon thé sole ground that she is the lawful wife of an American citi- 
zen. ' ■ ' ' ^ , 

Is it not rnanifest that congress never intended by the- passage of the 
law to have it japply to a case like the présent? One of the cardinal 
rules as to tihe interprétation of statutes is that they should receive a 
sensible construction. In U. S. v, Kirby, 7 Wall. 482, 486, 19 L. Ed. 
278, Mr. Justice Field, in speaking for the court, said : 

"AU laws should receive a sensible construction. General terms should 
be so^limited in their application as not to lead to Injustice, oppression, or 
an absurd coiisequence. It wlll always, therefore, be presumed that the 
législature intended exceptions to Its language, which would avoid results 
of thls character. The reason of the law In sueh cases should prevall over 
its letter." 

Applications of this rule hâve been made under a great variety of 
circumstances and conditions. Oates v. Bank, 100 U. S. 239, 244, 25 
L. Ed. 580; Lau Ow Bew v. U. S., 144 U. S. 47, 59, 12 Sup. Ct. 517, 
36 L. Ed. 3405 Holy Trinity Church v. U. S., 143 U. S. 457, 12 Sup. 
Ct. 511, 36X. Ed. 226; Lee Kail v. U. S., 10 C. C. A. 669, 62 Fed. 
914, 918; U. S. V. Hogg, 50 C. C. A. 608, 112 Fed. 909, 912, and au- 
thorities there cited. The common sensé of mankind approves the 
judgment mentioned by Puflfendorf, that the Bolognian law which 
enacted "that whoever drew blood in the streets should be punished 
with the utmost severity,'' did not extend to the surgeon who opened 
the vein of a person that fell down in the street in a fît. The same 
common sensé accepts the rulihg, cited by Plowden, that the statute 
of, ist Edward II, which enacts that a prisoner who breaks prison 
sha.ll be guilty of a felony, does not extend to a prisoner who breaks 
out when the prison is on fire, "for he is not to be hanged because he 
would not stay to be burnt." Yet in each of thèse cases the défendant 
came within the strict letter of the law. In U. S. v. Kirby, the court 
héld that: 

"The act of congress which punishes the obstruction or retarding of the 
passage of the mail, or of Its carrier,' does not apply to à case of teniporary 
détention of the mail caused by the arrest of the carrier upon an Indictment 
for murder." 

More directly applicable to this case is that of Holy Trinity Church 
y. U. S., 143 U. S. 457, 460, 472, 12 Sup. Ct. 511, 36 L,. Ed. 226. 



B. B. àiLL MFG. CO. T. STEWART. 927 

There the Holy Trinity Church, a corporation in New York, made a 
contract with one Warren, a rector of the Church of England, under 
which he was to remove to the city of New York, and enter the service 
of the corporation as rector and pastor of its church. In pursuance 
of this contract, Warren came to this country, and entered upon such 
service. Suit was thereafter brought by the United States against the 
corporation to recover the penalty of $i,ooo, it being claimed that the 
contract was in violation of the provisions of the act of congress of 
February 26, 1885 (23 Stat. 332), "to prohibit the importation and 
migration of foreigners and aliens under contract or agreement to per- 
form labor in the United States." The circuit court held that the cor- 
poration was liable to the penalty prescribed by the act, and that the 
words "labor or service" of any kind cannot be given a restricted mean- 
ing, so as to exclude the vocation of a minister of the gospel, in view 
of the proviso which plainly signifies that they are intended to appîv 
to ail who labor in any professional callings not specially exemptea". 
U. S. V. Church of the Holy Trinity (C. C.) 36 Fed. 303. In so de- 
ciding, the court followed the strict letter of the law. But the suprême 
court took a différent view. The opinion is very able and quite 
lengthy. The court, among other things, took especial pains to prove 
"that this is a Christian nation," and asked, in the face of this and 
other facts: "Shall it be believed that a congress of the United 
States intended to make it a misdemeanor for a church of this country 
to contract for the services of a Christian minister residing in another 
nation ?" and, at the close of the opi^iion, said : 

"The construction invoked cannot be aceepted as correct It Is a case 
where there was presented a definlte evll. In view of which the législature 
used gênerai terms wlth the purpose of reaching ail phases of that evll, 
and thereafter, unexpectedly, It Is developed that the gênerai language thus 
employed Is broad enough to reach cases and acts which the whole history 
and life of the country afflrm could not hâve been intentionally legislated 
against. It Is the duty of the courts, under those circumstances, to say 
that, however broad the language of the statute may be, the act, although 
within the letter, Is not within the intention, of the législature, and there- 
fore cannot be within the statute." 

The judgment of the district court is reversed, and cause remanded, 
with instructions to enter an order for appellant's discharge. 



B. B. HILL MFG. CO. v. STEWART. 
(Circuit Court, S. D. New York. June 11, 1902.) 

1. Patents— Infringembnt — Hand Stamps. 

The Hlll patent. No. 344,903, for a hand stamp, held valid and Infringed. 

2. Samb— Damages Recovebablb. 

Only nominal damages are recoverable for Infringement of a patent, 
where It appears that for a time the owners made and sold the patented 
article without marking it "patented," and giving the date of the patent, 
as required by statute, and it Is not shown that défendant was notifled 
of infringement, and continued to Infringe thereafter. 

In Equity. Suit for unfair compétition anc for infringement of let- 
ters patent No. 344,903, issued to B. B. Hill July 6, 1886, for a hand 
stamp. On final hearing. 
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William E. Warland, for complainant. 
H. A. West, for défendant. 

I/ACOMBE, Circuit Judge, There îs no évidence to show any 
représentations by défendants tiliàt the goods they sell are of plaintifï's 
manufacture. They look like plaintifï's goods because both makers 
modeled their goods on a form shpwn in an earlier and expired patent 
(No. 228,121). To that extent the bill should be dismissed. 

The invention is a narrow one, but yet patentable. Extended dis- 
cussion of this branch of the case would be profitless because of the 
measure of relief which the facts in proof indicate must be adopted. 
Défendants, before suit brought, made hand stamps which were mani- 
festly infringements of the patent in suit. Sifice then they hâve made 
them without the "spring tension," which is the principal feature of the 
patent ; insisting that this later model is quite as good as the one 
shown in the patent. Complainant may therefore take a decree enjoin- 
ing future manufacture or sales of hand stamps containing the spring 
tension of the patent, but excepting from its opération the later model. 

It is not disputed that at one time (whether for a longer or a shorter 
period the évidence is conflicting) plaintiffs made and sold the patented 
article without marking it "patented," and giving the day and year the 
patent was granted. There is no satisfactory proof that défendant 
was duly notified of infringement, and continued after such notice to 
infringe. Section 4900, Rev. St. U. S. Under thèse circumstances, 
nominal damages only can be recovered for infringement. 

Inasmuch as neither party has Substantially prevailed, the decree will 
be without costs to either as against the cther. 



GREEN V. FITCHBURG R. CO. 

(Circuit Court, D. Massachusetts. May 20, 1802.) 

No. 21. 

L Tkial— CotriiTS— JuHiBDroTioN aftmb Term. 

Where a motion for a continuance was filed, but not prosecuted, and 
a judgmènt of "neither party" was entered, the court lost jurisdiction 
of the cause at the conclusion of the term, and had no power there» 
after to grant an application to open the default. 

Daniel L. Smith, for plaintiff. 
Robert J. Fisher, for défendant. 

PUTNAM, Circuit Judge. In Nelson W. Green v. Fitchburg 
Railroad Company, No. 21 on the law docket, a motion is filed by ' 
the plaintifï; requesting that some entry be made by the court to give 
vitality to the case. So far as its gênerai history îs concerned, the 
plaintifï has correctly stated the matter. In cases where defaults 
were entered, I appointed an assessor; but I orally instructed the 
counsel of both parties, if I did not instruct the assessor, that nQ 

T 1. See Judgmènt, vol. SO, Cent. Dig. S 264. 
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steps were to be taken until the court of appeals had disposée! of 
Green v. City of Lynn, 31 C. C. A. 248, 87 Fed. 839. With that my 
connection with the casesi ended until to-day. 

The State of the docket, which for me is the record in the case now 
before me, shows that on February 7, I894, entry of "neither party" 
was made. On February i6th wiiat is styled a motion to continue 
was filed. Since February 16, 1894, the case has not been called to 
the attention of the court until to-day, a period of over eight years. 
Now the suprême court has decided that there may be lâches, not 
only in the beginning of a suit, — lâches which afïects a suit because 
of the delay in beginning it, — but there may be lâches in the prosecu- 
tion of a suit; and among the advance opinions of the suprême 
court, though I cannot put my hand on the particular case to-day, 
that rule has been reaffirmed. Therefore, on the ground of lâches 
alone, I would be compelled to deny this motion. 

But there is a moré serious difficulty. As the record stands, we 
lost control of this suit at the October term, 1893, and since then 
we hâve had no power to reopen it. The motion to continue was 
not followed up. Therefore, the judgment entered at the October 
term, 1893, "neither party," stands; and the rule is settled beyond 
ail doubt that, after a judgment is properly entered at a particular 
term, and the term is closed, the court has no power over a case. 
Even the gênerai order entered by us on April 25, 1894, cannot save 
this case. If it had relation to it, nothing was done pursuant to it ; 
if it had no relation to it, of course it is wholly unimportant. If 
plaintiff wishes to file a bill of exceptions, he may do so. 

The motion is denied. Plaintiff excepts. Exceptions allowed. 
Draft bill of exceptions to be filed within pne week, corrections with- 
in three days thereafter, and exceptions and corrections to be pre- 
sented to the court within two weeks. 



UNITED STATES v. PETRY et al. 

(Circuit Court, S. D. New York. May 15, 1902.) 

No. 3,189. 

1. TaRIPF DuTIKS — SUBAOETATB OP COPPBR. 

The kind of verdigrls known as subacetate of eopper Is not dutiable 
under Tariff Act 1897, par. 3, as a chemical compound not speciflcally 
provided for, belng speclfically placed on the free llst by paragraph 
694. 

Appeal by the United States from a décision of the board of 
United States gênerai appraisers, which reversed the décision of the 
collector of customs at the port of New York. 
The following is the opinion of the gênerai appraisers : 
AU of the merchandise covered by thèse protests is of the same character, 
and was returned in one case by the local appraiser as "acétate of eopper 
and verdlgris, the latter being subacetate of eopper," and in the remalning 
cases as a chemical sait. It was assessed in each case, under paragraph 3 
of the tarife act of 189", at 25 per cent, ad valorem, as a chemical compound 
not specially provided for In said act, and is claimed to be free of duty, under 
116 F.— 58 
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paragrai>h ëSéiof-Isate act, whlcHi places on the free Uèt **Verdigris, or sub- 
aceitate pf cojiper..? , In i U. ; S. v, Dpççs, 24 O. O. A>. 1?1, 78 Fed. 339, the 
circuit court of appëals for the Second, circuit construfed th^ çorTespondlng 
paragraph (749) of.the tarifE act oï 1^, tind declded that acétate of copper, 
ttèugh à v^aflet^ 'èï verdlgrlSi \«U8 "dutlftWe, under 'ÉJanigraph 76 of sald 
tarai act, ttè-tt ofieJiacal <;ompoufia,/ànd wfis not entitl^ to frée entry, uader 
paragraph 7^ ofthe same act, an TCrdlgrls or subacetate of copper; or, in 
otber wqr^s, tl^ijitj tJie article Inteiided to be exempt frojn dutjr was the kind 
of Verdigrls Iknchjvn as subacetate çf jçoppe*. The only question in thls case, 
therefOre, Is' wni'tfier the article «S^vi^ided by the protests Is subacetate of 
copper. Xt appfearô from the testlmoiljr taken at the hearlng that the article 
Is used for bat j and wool dyelng as a mordant to logwood, and that acétate 
of copper Is V<^?tb fibo^it ^^ P^^ ceiit- niore than sulmcetate of copper; or. 
In other -Worfs, mât the latter article Is sold for about J8 cents or 19 cents 
a pound, wHUB aéetate of copper' 18 sold at ffom 35 cents to 50 cents per 
pound. The %é^ht Of the tèstltnony, in oùr opinion, supports the conclusion 
that thie artlctela a subacetate of copper, as clalmed in the protests. 

The protests are ail sustained, as f^^r as thls clalnj is made, and the col- 
lectors' décisions me reversed, wlth Instructions to rellquidate the entries 
acCordlngly. ; j 

Charles p.; ^Tcer, Asst. itl. S. lAtty. 
W. Wickhatiji ^mith, for, iinporters. 

LACOMB!^, t^ircuit Judge (orally). Décision affirmed, upon the 
ojpînion of the bôard. 



THE ÔROADIAN. 

(District Court, E.i p. P^jmsyjvania. July 21, 1002.) 

■:.•;■ N0i."ie. ■ ■ 

1. SHÏPPINO— 'iNJtJRt TO (JABOÔ—ÏHtpHctPER StO^I^ASB. ' 

Where barrèls ôf cod oll ^ere ^owed In a compartment of the hold 
of a vessel partly flUed wlth ■w^MJl, another compartment belng avalla- 
ble, and the barrels were laid on their bllges In a single tler upon a 
wooden beddlng, separated frpm each other by hanging pièces of wood, 
no attempt belng made to sécûrë tbëm, and during the voyage some of 
the barrels -were broken open and the wool saturated, the steamshlp 
was answerable for sueh damage (m the ground'Of négligent stowage. 

2. Same— Péril ,0? ,thk Sea. , , 

Where weàther eneotmtered onà voyage was not' more severe than 
was to be expected at that seagop of the year and in the loeality trav- 
ersed, péril of the sea Is no défense to an action for Injuries to goods 
from Improper stowage. 
8. Same— Bitijs 0*- LatjinG— LisnïATïON OF Liabilitv. 

A shlpôWner Is not relleved from UablUty for Injury to gobds caused 
by Impi'oper' stowage by ft limitation of Uability in the bill of ladlng, 
declaring that the vessel shall not be answerable for damage caused 
by any act or omission, négligence, malfeasance, default, or error of 
Judgment lof ithestevedoresot' other persons in the ser'vlce of the shlp- 
. owners;in>proper stowage, T?hether due to carelessness or a mlstake 
In judgment on the part of the steyedores, belng a fault In improperly 
loading the cargo for whlch the vessel is Uable. 
4. Same— LiABlLïTv iB"OR NboliOencii. 

A provision in a blll of ladlng relleving a sMpowner from UablUty 
for the négligence of stevedorés and persons In hîs employ is Ineflectlve, 
and wUl not be enforced in the fédéral court of admiràlty. 

U 8. Limitation of owner's Uability, see note to The Longfellow, 45 0. 0. A, 

387: ■ ■■'■ ■ ■ ' '' ■■■ 
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Francis S. Laws and John F. Lewis, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. This libel îs brought by 
James Lees & Sons Co., to recover damages to cargo, caused by al- 
leged improper stowage, and is based upon the foUowing facts : In 
November, 1899, the Allan Line received upon its steamship Orcadian 
at Glasgow 358 baies of wool, consigned to thé libelant's agents at the 
port of Philadelphia. The wool was stowed in No. i hold, and in 
Nos. 3 and 4, between-decks ; Ç)"] baies being stowed in the forward 
part of No. 3. The steamship touched at St. Johns, Newfoundland, 
and there, on December /th, took on board 200 or more barrels of 
cod oil, which were stowed in the after part of No. 3, between-deeks. 
The barrels were laid upon their bilges in a single tier, being laid 
upon a wooden bedding and separated from each other by hanging 
pièces of wood ; the whole being then jammed so as to make a pre- 
sumably compact and practically immovable mass. No other cargo 
was on top of the barrels, and no attempt was made to secure them 
by tomming. The oil was destined for Halifax, and reached that 
port after a voyage of two days, arriving on the evening of Decem- 
ber loth. During thèse days, the ship had encountered severe 
weather, the wind blowing a moderate gale most of the time, and the 
waves running high with cross seas; but no damage was donc to 
the vessel, and neither the wind nor the sea was of unexpected or 
unusual violence, considering the locality and the season of the year. 
Moreover, the ship was light, and this circumstance caused her to 
roll and pitch more than would otherwise hâve been the case. Upon 
arrivai at Halifax, it was found thàt two, at least, — ^the log says four, 
— of the barrels had gone adrift, their heads had been broken in, 
the oil had escaped, and, either by actual contact or by impregnat- 
ing the wool with its pungent and disagreeable odor, had injured the 
baies in No. 3, thus doing a part of the damage complained of. 
Many of the remaining baies are also said to hâve been injured by 
absorbing the substance or the odor of the oil, but upon this point 
the testimony is at présent unsatisfactory. Considering the fact that 
the rest of the wool was in other cargo compartments, apparently 
separated by tight partitions, and the meagerness of the testimony to 
show that it was in truth affected while upon the ship ; and consider- 
ing, also, that the entire shipment was stored together in a bonded 
warehouse after its arrivai at the port of Philadelphia, — I cannot npw 
find as a fact that any other baies than those in No. 3, between- 
decks, were injured. As the case must go to a commissioner, how- 
ever, to détermine the extent of the damage, I shall leave this point 
open for his considération upon the testimony already taken, and 
upon such other évidence on this subject as the parties may see fit 
to offer. 

As already intimated, I think the steamship is answerable for nég- 
ligent stowage. There is a good deal of force in the libelant's con- 
tention that, as No. 2 hold was nearly emptied of its cargo at St. 
Johns, the oil should hâve been stowed in that compartment. It 
appears that a comparatively small amount of cargo that might hâve 
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been afïected by the oil still remained in No. 2, but thîs could hâve 
been removed without difficulty to No. 3, between-decks, giving up 
No, 2 to certain çigiron stones and to the oil. The weight of the tes- 
timonywouldsee'ni to support the conclusion that, under ordinary cir- 
stances, the hold ià the propér place for such an article as cod oil ; but, 
however this may be, the vessel's négligence sufhciently appears, in 
my opinion, in the manner in which the oil was stowed. The barrels 
that went adfift Hfrere Utadoubtedly insêCurely fastened, and the ex- 
planation o'ffered, that they broke loose by reason of a péril of the 
seas, has not been established. The ship's ofhcers themselves do not 
assert that there was anything unexpected or unusual in the Decem- 
ber wÊather that was encountèred between St. Jdhns and HaUf ax, and 
it would be a waste of time to do more than repeat that a péril of the 
seas — to usé the well-known language of The Reeside, Fed. Cas. No. 
11,657 — includes "only sUch lÔSses as are of an extraordinary na- 
ture, or arise from some pverwhelming power which cannot be 
guarded against by the oirdinary exertions of human skill and pru- 
dence." The ship was knoWn tô be Hght, the north Atlantic is known 
to be visited by fréquent severe weather in the month of December, 
the fact that wool absorbs the' substance and the odor of fîsh oil is 
also notorious, and the ship was therefore bound tô take due pré- 
cautions in view of such contingencies. There is some conflict in 
the expert testimony concerning the proper method of stowage ; but 
I think the weight of the évidence justifies the finding that what was 
donc was not only insufficient, but should hâve been seen to be in- 
suflScient. The barrels should hâve had a temporary bulkhead in 
front of the forward rqw, and, pçrhaps especially, should hâve been 
tornmed to keep individual barrels from jumping out of place and be- 
ing broken in. ; 

I think it is clear that if this. had been done the injury would not 
hâve happened, and the respoiident does not seem to deny the truth 
of this statement. At ail éyents, its truth is provisionally admitted, 
and the remaining défense is then put îofward, namely, a clause in the 
bill of ladiiig that the yéssel iè not to be responsible for damage 
caused by ainy "act or omission, négligence, malfeasance, default, or 
error in judgment of the * * * stevedores * * * or other 
persons in the service of the shipowners." The stevedores that 
stowed the oil ât St. Jdhns were in thé service of the shipowners, and 
it is argued that the ipethod of stowage employed, even if it be con- 
ceded to hâve been insufficient, was at the worst due to an error of 
judgment for which the f espondent is not liable. I am not disposed 
tb takç thïs view. Tp myniind, improper stowage, whether due to 
carelessness or to a rnistaké in judgmërit on the part of the stevedores 
employed by the ship, iss^ill a fault Ih properly loading the cargo, 
of which the vessel mûst bëar the conséquences. To hold otherwise 
would enable the ship in ni^ny instances to escape ail liability for im- 
proper stowage, and to éQrripel- cargo Ôwners tç take the risk of 
ignorance or want of skill on the part of the ship's own agents. 
Besides, in any event, "error pf judgment" cannot be permittcd to 
hâve so extensive a meaning aé tp make it équivalent to "négligence" ; 
aûd, uponthe facts now béing considered, the respondent's construc- 
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tion of the phrase would, I think, resuit in such équivalence. If this 
resuit would follow, the foregoing provision of the bill of ladingf would 
be ineffective in a fédéral court of admiralty. 
A decree may be entered in favor of the libelant. 



DANA et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 81, 1902.) 

No. 2,915. 

1. CusTOMS Dtjtibs— Fekrochrome. 

Ferrochrome is net dutiable under Tariff Aet 1897, par. 183, as a métal 
"unwrought," It being obtalned from chrome ore by a blast furnace 
proeess, the same as that by whieh pig Iron is made from Iron ore. 

Appeal by Dana & Co. from a décision of the board of United 
States gênerai appraisers, which affirmed the décision of the col- 
lecter of customs at the port of New York. 

The following is the opinion of the board of gênerai appraisers : 

Tûe merchandise is ferrochrome. It was assessed for duty as an un- 
wroaght métal at 20 per cent., under paragraph 183 of the act of July, 1887, 
and is elaimed to be exempt from duty as chromate of Iron or chromic ore, 
imder paragraph 520, or to be dutlable at 10 per cent, under section 6, or at 
$4 per ton by similitude, under paragraph 122 and section 7. Similar claims 
■were overruled in G. A. 3715, and the collector's décision In classifylng the 
article at 20 per cent., under section 3, Act Aug., 1894, was affirmed. This dé- 
cision was recently reversed by the circuit court for the Southern district of 
New York in Re Dana & Co., 91 Fed. 522, the court holding that ferrochrome 
was dutlable, as elaimed, at ?4 per ton, under paragraph 110, Act 1894, by 
similitude with ferromanganese. The govemment has appealed from the dé- 
cision of the circuit court of appeals, but it is unnecessary to await the final 
resuit of that issue for the détermination of cases arising under the act of 
1897. Paragraph 183 of the act of 1897 enumerates "metals unwrought," a 
provision not contained In the act of 1894. We find that ferrochrome Is a 
métal unwrought. Being thus specially enumerated, it cannot be classifled by 
similitude, and the protests are overruled accordingly. 

W. Wickham Smith, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (orally). The merchandise is ferro- 
chrome. Under the tariff act of 1894, the circuit court of appeals. 
afîîrming this court, held that it was dutlable, by similitude to ferro- 
manganese, under paragraph iio. It is now contended that under 
the act of 1897 the simihtude clause no longer applies, because the 
article is enumerated. The board has found such enumeration in 
the phrase "metals unwrought" in paragraph 183 of the later act. 
No évidence as to what the merchandise is has been returned, but 
since it is concededly the same as that which was before the court 
in the earlier case, référence may be had to the proof then submitted. 
From that it appears that ferrochrome is manufactured in a blast 
furnace from chrome ore. The ore and fuel (coke) are packed in 
alternate strata, and heat applied. It requires a very high tempéra- 
ture to reduce, the proeess being the same as that of making pig 



934 116, FEDERAL RBPOETER. 

iroj! froçi iron ore. Ferrochrome would therefore seem to be a 
manvifacture, and not an "unwrought" article. The décision of the 
bôàrd is reversed. 



O'OALLAGHAN et al. v. O'BRIEN et al. 

(Circuit Court, D. Washington, N. D. July 8, 1902.) 

No. 943. 

1. JUHISDIOTION OF FEDERAL COURTS— PeNDENCT OF SuiT IN StATE COURT. 

In a case of whieh, by the constitution and laws of the United States, 
a fédéral court Is glven jurisdlctlon concurrent with the jurisdiction of 
a state court, the parties hâve an absolute rlght to invoke that concur- 
rent jurisdlctlon, and the court hias no, rlght to refusé thena a hearing 
because df thiè pendency of a prloir stUt In a state court, between the 
same parties, for the same cause of action. 

2. SAMft— 8CIT to EsTABtlSH KlQHTS AS HeIHS. 

A fédéral court has jurisdlctlon of a suit by allens to establish thelr 
relationshlp to a décèdent and thelr status as helrs, and to détermine 
the valldity df a wlll under whlch a citizen of the state clalms the estate, 
notwlthstanding the pendency of probate proceedlngs In the state court, 
and although there are other persons claimlng an interest in the estate 
who are not parties. 
8. Dépositions— Is'suANOE of Foeeign Commission- Discrétion op Court. 

In a suit by allens wbo were résidents of Ireland, to establish thelr 
klnshlp to a décèdent, the court Issued an open commission authorizing 
the examînatlon in Ireland of -witnesses who mlght l)e called by elther 
party. After Its retum wlth the dépositions talten thereunder, défend- 
ants njoved for a new commission to .taise addltlonal testlmony In Ire- 
land, Oti interrogatorles to dlsprove coinplainants' clalm to relationshlp. 
On tiie suggestion of 1;hé court, affidavlts of the proposed new witnesses 
yirëie sùbtnltted in support of the application, setttng out the substance 
of the )tacts to whlch they would testlfy. From thèse It appeared that 
thelr ' testlmony would not directly contradict that of eomplalnants' wit- 
nesses In any materlal matter, and that It would make as strongly for 
as àgainst complalUaUts, and. If taten, could not affect the décision. 
H«Zd tliat,, under such drcumstances, the parties should not be burdened 
wltlj tlie expense and delay entalled by the Issuance of a second eom- 
missldn. 

4. Descbnt— Claims to Hbirship— Evidence to Sustain. 

It is necessary for persons reéldlng in a distant land, clalming a 
valuable estate situated In thls country as collatéral helrs of the décè- 
dent, to make out thelr case by convinclng proof, and the court should 
be cautions In reaching a conclusion favorable to such clalms. Still, 
where there Is positive and direct testlmony of numerous witnesses, who 
are dlslnterested, and who had opportunity to know the facts to whlch 
they testlfy; corroborated by drcumstances and by records to such an 
extent as to compel a belief in Its gênerai accuracy, aU of whlch sup- 
ports the case of the clalmants, jt cannot be rejected merely because 
of errOrs of some of the witnesses, In Immatériel matters, whlch may 
reasonably be attrlbuted to Inaccuraey In the recollection of events long 
past. 

5. NuNonPATivB "WiLii— Validitt — Evidence to Establish. 

The lawful helrs of a décèdent should not be deprlved of thelr rlght 
of Inherltance by a iuncupatlve wlll iinless the prescrlbed forms of law 

T 1- ConfllGtlng jurisdlctlon of fédéral ànd state courts, see notes to Louis- 
ville Trust Oo< v. City of Cincinnati, 22 O. C. A. 356. 

See Abatement and Eevlval, vol. 1, Cent. Dlg. § 87; Courts, vol. 13, Cent 
Dlg. §§ 1346. 1349, 
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for establishing such wlll hâve been carefully observed and strictly con- 
formed to, nor unless It be proved to be genuine by évidence strong 
enough to convince an unprejudiced mlnd that the necessary words -were 
spoken by the testator wlth the intent thereby to make a testamentary 
disposition o£ his property. 

6. Same. 

Evidence to establish a nuncupative wlll dlsposing of an estate ol 
$500,000, consisting solely of the testlmony of the beneflciary and her 
three nearest relatives, ail of whom testlfled exactly alike as ta the 
vcords spoken and as to the understanding of the witnesses as to the 
testator's meaning, further weakened by the fact that each subsequently 
corrected his or her testlmony as to such understanding In exactly the 
same manner, is not sufl3.ciently convincing to warrant a court in sus- 
taining such will to the exclusion of the next of kln of décèdent. 

7. Samb— Proving uhdbk Washington Statctb— Nbcessity of Citation. 

1 Ballinger's Ann. Codes & St. Wash. § 4606, provlding that "no proof 
shall be recelved of any nuncupative wlll unless it be ofCered withln six 
months after speaklng the testamentary words, nor unlesa the words 
or the substance thereof be first committed to writing, and a citation 
Issued to the widow or next of kln of the deceased that they may 
contest the wlll If they thlnk proper," Is mandatory, and contemplâtes 
the issuanee of a citation a sufflcient length of time before the hearing 
to afCord parties adversely Interested a reasonable opportunity to appear 
and contest the will; and a decree admitting to probate an alleged nun- 
cupative will was without jurlsdictlon and void where it was entered 
on the same day the pétition was presented, on a citation then issued, 
and Immediately returned without service, which citation named as the 
time for hearing an hour which was then past. 

Suit in equity by subjects of the king of Great Britain, residing in 
Ireland, for a decree establishing their rights as the légal heirs of John 
Sullivan, deceased, and to set aside and annul an alleged nuncupative 
will of said deceased, and a decree of the superior court of the state 
of Washington, for King county, admitting the same to probate. 

C. H. Farrell and Piles, Donworth & Howe, for complainants. 
W. F. Hays, Joseph W. Robinson, and J. P. Hoùser, for défendant 
Marie Carrau. 

HANFORD, District Judge. This case involves a controversy 
as to who shall succeed to the title and enjoyment of an estate amount- 
ing in value to, probably, $500,000, left by John Sullivan, who died in 
the city of Seattle, September 26, 1900, which estate is now in the 
custody of the défendant Terence O'Brien, under an appointment as 
administrator by the superior court of the state of Washington for 
King county. The administrator makes no controversy with any of 
the claimants, and this case is defended only by Marie Carrau, who 
claims the entire estate under a nuncupative will alleged to hâve been 
made by the deceased in her favor, and which, by a decree of the 
superior court, was admitted to probate, as the last will and testament 
of the deceased, on the 8th day of March, 1901. 

At every stage of the proceedings, the défendant Marie Carrau has 
disputed the jurisdiction of this court to take cognizance of this case 
for any purpose. Her objections hâve been overruled by the court, 
and still, in their argument upon the final hearing, her solicitors hâve 
made an elaborate argument, maintaining that the department of the 
superior court which has jurisdiction of probate matters has the ex- 
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clusive jurisdietion of ail questions litigated in this case, and that a 
fédéral cowrt is not authorized to encroach upon that jurisdietion; and 
that this court canhot proceed to détermine any of the questions in- 
volved because persons not appearing or represented in the case claim 
to be interested in the estate, and they are indispensable parties; 
and that a court of equity cannot take cognizance of a proceeding to 
détermine questions as to the genuineness or validity of an alleged 
will of a deceased person; and that; even if this court has jurisdietion 
of this case, it can be at most ôfily concurrent with the jurisdietion of 
the superior court, and, as this ca,se was not commenced until after the 
initiation of proceedings in the superior court, the final judgment and 
decree of that court must prevàil, and hâve controUing efïect, in the 
final détermination of ail matters involved, and therefore this cause 
shouldb« dismissed because it-is à useless and vexatious proceeding. 

Referring to the last of the several propositions supported by de- 
fendâiit's argument, it is enough to say that in a case of which, by the 
constitution and laws of the United States, this court is given jurisdie- 
tion concurrent with the jurisdietion of a state court, the parties hâve 
an absolute right to invoke that concurrent jurisdietion, and this court 
hasfnoi right to refuse them a hearing because of the pendency of a 
prîor stiit in a state court, between the same parties, for the same cause 
QjE action, It was so determined, and the law settled, by the décision 
of the suprême court of the United States, in the case of Stanton v. 
Embry, 93 U. S. 548, 558, 23 L. Ed. 983. 

Ail the other propositions hâve also been passed upon, and decided 
adversely to the contentions of the défendant, by the suprême court 
of the United States, and by the circuit court of appeals for the Ninth 
circuit ; and, as the courts of last resort hâve settled the law, it would 
be unbecoming for this court to discuss the questions further. Every 
point made in the defendant's argument has been squarely met and 
fully answeredby thç, opinions in the cases of Payne v. Hook, 7 Wall. 
425, 19 L. Ed. 260; Gaines v. Fuentes, 92 U. S. 10, 22, 23 L. Ed. 524; 
Byers v. McAuley, 149 U. S. 608, 621, 13 Sup. Ct. 906, 37 L. Ed. 867; 
Riçhardson v. Green, 9 C. C. A. 565, 61 Fed. 423, 436; Id., 159 U. S. 
2(54, 1 5 Sup. Ct. I042j 40 L. Ëç}. 142. Eater décisions of the suprême 
court hâve been cited, showing only that gênerai principles hâve been 
applied to façts entirely dififerent from this case; and it is contended 
that thC; same gênerai principleS) if applied, must exclude this case from 
the jurisdietion of this court. But the cases which are in point hâve 
not been pverruled, and this court will not discuss the question wheth- 
er they ought to be overruled or not. 

There is .another prçliminary question to be disposed of before pro- 
ceeding to a considération, of the case on its merits. The complain- 
ants claim to be first cousins and next of kin to the deceased, John 
Sullivan, who was an Irishman by birth, and, to obtain évidence with 
respect to their relationshîp to the deceased, the court issued an open 
commission, authorizing the examination of witnesses in Ireland 
who might be called by either party, and, after the return of the com- 
mission with the dépositions taken thereunder, the défendant Marie 
Carrau made an application to the court for a new commission to 
issue for the purpose of examining other witnesses to disprove the 
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claims of the complainants, which application was supported by affi- 
davits and opposed by counter affidavits. After hearing the matter, 
the court filed a written mémorandum of its décision, which was in 

part as follows : 

"In support of the application now made for a commission to take déposi- 
tions on interrogatorles, an aifidavlt has been filed by Marie Oarrau, stating, 
upon information and bellef, that certain persons residing in Ireland can 
give testimony material to tlie issue, and tending to disprove tlie claims of 
tlie complainants, and alleging that the witnesses were not known, and their 
évidence was not discovered, until after the return to this court of the com- 
mission heretofore issued for the taking of dépositions in Ireland. * * * 
In this case, a valuable estate appears to be -without an owner, and the 
prize is a strong temptation to set up claims which may be unfounded in fact 
and law. The court should proeeed with caution and délibération, and I 
am inclined to allow ample latitude for the introduction of material évi- 
dence brought forward in good faith. I consider, however, that, in view of 
the opportunities which Marie Carrau has already failed to improve, for ob- 
taining the testimony of witnesses named in her affidavit, that an applica- 
tion such as she now makes to the court should be supported by a strong 
showlng, inçluding aflidavits of the proposed witnesses, setting forth sub- 
stantially sûch material facts as may be within their knowledge, and cer- 
tified copies of the records, if there are any, which may tend to prove or 
disprove the claims of the complainants with respect to their relationship 
to the deceased, John Sullivan. The présent application will be denied, 
but I will grant leave to renew it if, with reasonable promptness, such sup- 
porting évidence and certified records shall be offered. If that Is done, 
counsel may expect that the court will order an open commission to issue 
for a full examination and cross-examination, and the applicant will be re- 
quired to deposit in court the sum of $500.00 to reimburse the complainants' 
counsel who may be employed In Ireland or sent from Seattle to attend the 
examination of the witnesses." 

Acting upon the intimation of the court in the quoted part of the 
above-mentioned mémorandum, the défendant has renewed her appH- 
cation for a second commission to issue, supported by a showing of the 
new évidence obtainable, and upon the hearing thereof the court made 
an order, pro forma, denying the renewed apphcation ; reserving, how- 
ever, the right to make a différent order if, upon considération of the 
évidence on the final hearing, it should then appear to the court that, 
in fairness to the parties and to promote the ends of justice, an oppor- 
tunity should be given to obtain the new évidence. Having given due 
considération to the showing made, the arguments of counsel, and the 
entire évidence in the case, I hâve now reached a definite conclusion ; 
and it is my opinion now that another commission should not be 
issued, for the reason that it would be a useless burden upon the 
parties. It is my opinion that each of the witnesses to be examined 
if the commission should issue, and ail the record évidence shown to 
be obtainable, would make as much for as against the complainants, 
and would not change the resuit in any particular. 

One of the proposed witnesses, John Cotter, shows by his affidavit 
that he is clerk of the district council and of the board of guardians 
of Cork, Ireland, and that a record in his keeping shows that Bridget 
Callaghan, a widow, mendicant, 30 years of âge, Timothy Callaghan, 
10 years, and Johanna Callaghan, 6 years, of âge, were ail admitted 
to the workhouse December 9, 1848, and that Bridget died May i, 
1849, and shows nothing as to what became of the two children. 
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'I|vere,;is nothing în this record, .e:^cepting the place where it exists 
and tfie sipiilarity of names, tq: coniaeç): it în any way with the com- 
p^ajnant llannah Callaghan. It is not a record of such absolute verity 
as to prove the church record, showing the dates of the baptism of 
complainant Hannah Callaghan in the year 1837, of the marriage of 
her paferits in the year 1830, aiid of the baptism of her mother in the 
year 1804, to be erroneous, nor .Tyould it prove that, notwithstanding 
the disparity in âges, the Bridget Callaghan and Johanna Callaghan 
who were in the workhouse in 184^ and 1849 ^^^ t^e same Hannah 
Callaghan, the complainant in this case, ànd her mother, Bridget 
Callaghan. As a mère scrap bf évidence, unconnected with any ma- 
terial fact in the case, it can hâve no influence whatever in shaping a 
décision. The afEîdavit of James J. Mooney, clerk in the office of 
Wynne & Wynne, lawyers, of Cork, shows that when John Sullivan, de- 
ceased, à few months before his death, was in Cork, attending to the 
business of administering upon the estâtes of his two deceased sisters, 
he, Sullivan, told Mooney that if he had any relatives in Cork he would 
give them the money, and also said that he had made a visit to Ever- 
greeil, looking for any of his friends, but he met none there, and that 
he did ineet a person who claimed relationship, but the claim was re- 
pudiâted; The afïidavit states no fact Connecting the person whose 
clàim of relationship was repudiated by deceased with either one of the 
complainàftts, nor with any witnçss who has testified for them, and it 
is of no inore value as évidence in, the case than other déclarations of 
Sullivan, proved by the testimony of J. C. Floyd and others, denying 
that he had any relatives living, or that he had any knowledge of any 
living relatives, at a time when, according to the incontestable évi- 
dence in the case, his father and mother and two sisters were in fact 
living in the place where he had left them. The most important part 
of the afjidavit of Eugène F. CoUins, soliciter, of Dublin, another of 
the prqposed witnessçs, relates to the conduct of the attorneys for the 
complainants, showing that Mr. Collins accepted a "small fee" for ex- 
hibiting, to Mr. Wright and Mr. Farrell, representing the complain- 
ants, ce;rtain original letters written by John Sullivan to Mrs. Lyons 
of Beifàst, and to himself, and that, contrary to promises made by 
Wright and Farrell, and afterwards by Mr. Howe, one of the solicitors 
for the complainants, the letters of Mr. Sullivan were not introduced 
in evideiîçe under the commission for taking testimony in Ireland, nor 
returned to him. Ttiis testimony might be very important if the 
Sullivan letters referred to had been obtained for the purpose of sup- 
pressing màterial évidence in this case, but, as a matter of fact, the let- 
ters are ail accounted for. They were brought to Seattle, the hand- 
writingr of Mr. Sullivan proved, and were introduced in évidence as a 
link in the chain of çircumstances tending to identify the deceased, 
John Sullivan, as the son pf Peter Sullivan and Abbie, or Abina, Sul- 
livan, née McAuliffe,; To the afïidavit of Mr. Collins, there is also 
attached a çopy of tlie census returns for the years 1841 and 1851, 
which sliçwsi that in the year 1841 there was a family residing in 
Crone's Lane, consistïng of Peter Sullivan, aged 31 years, Abbie, 
ageà'30 yea.rs, EHzabeth, 7-6 years, Ellen 4-6 years, and John, i year, 
and that the same family were still living there 10 years later; the 
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âges then being stated as foUows : Peter Sullivan 40 years, Abbîe 40, 
Eliza 17, Ellen 15, and John 12. The only possible value vi^hich this 
record can hâve as évidence in the case is to corroborate the other 
testimony tending to prove that the John Sullivan whose estate is in 
controversy in this case vvas in fact a son of Peter and Abbie Sullivan, 
who, at the time of his birth, in the year 1840, lived in Crone's Lane, 
Cork, Ireland. The use which counsel for the défendant think they can 
make of this record is to rebut the évidence in the case tending to 
prove that the complainant Hannah Callaghan lived as a member of 
the family of Peter and Abbie Sullivan from the time of the death of 
her mother, Bridget Callaghan, until the death of Peter Sullivan, in 
the year 1873, and that she carried Peter SuUivan's breakfasts to him 
in the year 1848. But this is not a matter of great importance, for, 
conceding that the census returns in Ireland are infallibly accurate, 
this évidence would only prove an error in Hannah Caliaghan's testi- 
mony as to the time when she became a member of the Sullivan 
family, and it would not rebut the testimony of the 15 disinterested 
witnesses, ail relatives and neighbors of the family, who hâve testified 
that Hannah Callaghan did live for many years in the family, and was 
reputed to be and recognized as a nièce of John SuUivan's mother. 
If Hannah Callaghan was three years out of the way in her évidence as 
to the time when she went to live with the Sullivans, that variance from 
the truth is not more serions than the transparent errors in Mr. Collins' 
affidavit. He describes himself as a person 21 years of âge, although 
his own letters, which he seems anxious to introduce into the case, 
show that he was a solicitor in Dublin in the year 1896. He also 
swears that the first of John SuUivan's letters to him contained a state- 
ment that "there were no relatives of his sister alive ; that he was her 
only relative." The letter is in évidence, and it contains no déniai of 
other relatives. The following is what John Sullivan did write to 
Collins : "My deceased sister, Ellen, who was married, had no chil- 
dren ; I am her only heir." 

Justice requires that the décision of an important cause should rest 
upon something more substantial than mère errors or discrepancies, 
in the testimony of human witnesses, as to unimportant détails. If 
witnesses were to be impeached by mère inaccuracies in their testi- 
mony, I would feel obliged to reject the affidavit of Mr. Collins en- 
tirely, and if the census returns are infallible, and if Hannah Callaghan 
did not live with the Sullivan family, as she claims, they must show 
where she did live, and I hâve a right to présume that a witness inter- 
ested and anxious to defeat the complainants in this case, as Mr. Col- 
lins shows himself to be, would, if he could do so, bring to the atten- 
tion of the court substantial and important facts, instead of incumber- 
ing the case with records which are not at ail relevant unless for the 
purpose of proving a mère inaccuracy in the testimony. 

Mr. Collins also wants to contribute his mite towards proving that 
Mr. Sullivan, in the year that he died, made déclarations disowning 
his kindred. This évidence, as I hâve already remarked, is not good 
to overcome the positive testimony of those who show that they were 
in a position to know, and did know, Sullivan in his infancy, and did 
know his parents, sisters, and the complainants during many years. 
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and asç^ociated wîth them as neighbors, and dealt witH them in différ- 
ent Wàys. The àffidavit of Mr§. Lyons of Belfast shows that Bessie 
Sullivati, sièter pî John Sulliyin,— who is, no doubt, the identical 
"EHîiabéth" and "Eliza" SulHvàri referred to in other parts of the tes- 
timony and the proposed testiniony, — was a domestic servant in her 
house for 20 years or more, and she never heard mention of Hannah 
Callaghan or Edward Corcoran, or any one else as relatives of Bessie, 
excepting her Own sister and brôtlier John. Mère négative testimony 
of that sort is more wearisome thàh advantageous to the party offer- 
ing it. It is not hard to imaginé that Bessie Sullivan, by refraining 
from introducing her poor relatives to her mistress, may by her for- 
bearance in that respect hâve won considération which materially en- 
hanced the 'value of her services. Mère selfîshness on her part, cor- 
responding to the trait of character in John Sullivan which caused 
him to deny to his friends in this country that he had relatives or 
friends in Ireland, at a timé when his father and mother and sisters 
were living there, would not hâve a feather's weight in opposition to 
the positive testimony of unimpeaehed witnesses to the contrary. 
Mrs. Lyons did not know Sullivan personally until he revisited his 
native land a few months b'efore his death, and her affidavit shows 
that, during the few days which he spent as a vjsitor at her house, she 
learned nothing of a positive nature with référence to his relatives. 
A few letters had been written previous to that time by Sullivan to 
Mrs. Lyons, and to her hysband, and they had written to him. But 
it is unnecessary for Mrs. Lyons to be a witness in order to prove the 
letters. They are in the case, 1 and they speak for themselves. In 
their argument, counsel for Marie Carrau attach considérable impor- 
tance to thè testimony Mrs. Lyons may give to contradict a statement 
by Hannah Callaghan to the effect that years ago she called upon 
Mrs. Lyons at her house, ahd requested her, when writing to John 
Sullivan g,t Seattle, to give him hçr regards, saying that John Sullivan 
would know who Hannah Callaghan was ; but her affidavit shows 
that the only positive testimppy which Mrs. Lyons can give relating 
directly to tha^t matter would teiid to , corroborate Hannah Callaghan. 
She says: '\ ,, , 

"I hâve a recoHectlon on one occasion, many years ago, of some one speak- 
ing to me on the street. In Gork, and asking me to send a kiud message, or 
words to that effect, to sald Jojio Sullivan. The person who spoke to me 
was a very iresi)èctable looklng woman, who Uved, I think, In Sunday's 
Well, Oork, but; having heard the description of the présent clalmaht, I do 
not believe she coTild be the semé persdti, — that Is, of course, assuming the 
description I reçejifed as correct, natoely, that Hannah Callaghan is a beggar 
woman in Oork, and of intempera te habits, andhas been so for years," 

According to this staitement, it_ 1$ true that Mrs. Lyons was re- 
quested to send a message sitnilar to that referred to in Hannah Calla- 
ghan's testimony, it was a woman who made the request, and it was 
many years ago. The orijy imjptirtaht différence between her state- 
ment and that qf Mrs. Lyons is "that the requést' was made at Mrs. 
Lyons' hotise instead of upon à street in Cork. Hannah Callaghan 
claims that shè was the wotaan who made the request. Mrs. Lyons 
certainly canhot contradict her, because she does not know the per- 
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son who made the request, and she does not know Hannah Callaghan, 
but only supposes the request to hâve been made by a différent person 
because it was made by a "respectable looking woman"; and cer- 
tainly she cannot testify now that Hannah Callaghan was not at that 
time a respectable looking woman, and does not propose to do so 
except by injecting into the case second-hand and hearsay reports 
that Hannah Callaghan is and has been for years a beggar woman of 
intemperate habits. It seems to me the court should not be called 
uppn to spend time in giving serions considération to a mère sup- 
position based upon hearsay. The only other matters of any impor- 
tance contained in the affidavits and correspondence in support of this 
application are explanations by Collins and Donagan, who were em- 
ployed to represent Marie Carrau in taking évidence under the orig- 
inal commission, of their reasons for not securing additional testi- 
mony at that time, one excuse being that they expected counsel for 
complainants to call as witnesses and examine some of the very per- 
sons who are now brought forward as witnesses adverse to the com- 
plainants; and another excuse is that they were disappointed in not 
receiving the amount of money which they demanded from Mr. Hays, 
solicitor for Marie Carrau, for their services and contemplated ex- 
pansés to be incurred in her interest. Upon the showing made, the 
court cannot do otherwise than confirm the order heretofore made 
denying this application. 

Passing, now, to the considération pf the merits of the case, I hold 
that it is necessary for persons residing in a distant land, claiming 
a valuable estate situated hère, as collatéral heirs of the décèdent, to 
make out their case by convincing proof, and that the court should be 
cautious in reaching a conclusion favorable to the claims of thèse 
plaintifïs. But, after reading and pondering over the dépositions 
taken in Ireland, and the exhibits, and the few scraps of testimony ob- 
tained from witnesses who knew John Sullivan during the years of his 
résidence in Seattle, I am obHged to say that the complainants hâve 
done more than to simply brîng forward évidence justifying a sur- 
mise that they may be the nearest living relatives of the deceased. 
Their case rests upon positive and direct testimony corroborated in so 
many différent ways that I must yield to the belief which it créâtes. 
I cannot say that the combination of facts and circumstances proved 
makes a case entirely free from any fiaw. That would be impossible. 
But the few discrepancies and apparent defects are such as naturally 
arise from the proneness of human beings to commit errors, and do 
not destroy the fabric. I deem it unnecessary to rehearse the testi- 
mony, which is voluroinous, or to comment on particular portions of 
it. It is enough to say that I am convinced by it that each of the 
complainants bore the relation to John Sullivan of fîrst cousin, they 
being a son and a daughter of différent sisters of John Sullivan's 
mother, Abbie Sullivan, née McAuliffe, and that when Sullivan died 
there was not then living any other kindred of his of a doser degree. 
It is proved conclusively that Sullivan died without ever having been 
married; that he left surviving him no issue, nor father, nor mother, 
nor brother, nor sister, nor child or children of any deceased brother 
or sister, nor brother or sister of either of his parents. The decree 
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tôtm renxièf;feâ,waVestaiblish firiaJ^^^^ the complaînants are entitled. 
âé tïiê néJctifclf kin ând heirs of JoKn Sullivan, to share in the distribu- 
tion ôi Ms «estate; but will not- protiounce that they are the only heirs, 
nor assunié to dispose of the clàîms of persons, not parties tô this suit, 
if thére are àny such, entitled tô share in the distribution of the estate, 
as reïaHvéS ôf the deceaséd, in the same degrëe as the complainants. 

By prpVingthàt they are heirs, and interested in the estate, thèse 
complainàiit^ hàVè gained a standing entitling them to controvert the 
daims bf Marie Cârrau as to the genuineness and validity of the al- 
leged nùîicupativè will. ' I hâve ; reached a conclusion that makes it 
unnecessary for me to express an opinion upon the questions which 
hâve bèen debated as to the.TÏght of an owner of real and personal 
property, ifrldëf the statutes bf mis state, to make a testamentary dis- 
position df the same by a nuncupative will. This court has been asked 
to décidé that bertaih statuteè' makiflg changes in the original statute 
of Wasbîngtbn Territory^ enacted in the year 1854, relating to wills, 
are Void, but the court is not obliged to take the responsibility of de- 
claring statiittes yhich hâve beett; formally enacted and promulgated 
to be null atid Vôid when thè justice of the case does not require it. 

The lawfulliëirs of a dècéased person should not be disinherited by 
a nuncupative ii^'ili unless the prescribed forms of law fur estabUshing 
sùich a will are carefuUy observed, and strictly conformed to, nor unless 
it be proved to be genuine by évidence strong enough to create a be- 
lief in an uhbiased and réceptive mind that the hecessary words were 
spoken witt an intent fhereby to make a testamentary disposition of 
the testatôr's property. Haîviiig that principle in mind, the évidence 
in tl?is case f ails short of mëetingf the requirements. AU the évidence 
in the case which in any way tends to prove the will consists of the 
teStimony of Alafîe Carrau, thé beneficiary, and three of her nearest 
relatives. They ail testifièd exactly alike as to thé précise words 
spoken by SplUviri. Théy ail testifièd exactly alike to the fact that 
they understbëd Mt. Sullivan to mean by those words that he had 
pfeviously tnadé à wîU gi'^irig ail his property to Marie, and they ail 
made exactly thè same corrections afterwards, clainiing that they un- 
derstobd, Wnéfl the words were spoken, that Mr. Sullivan intended 
then, and by^those words, to make a will; that what he said was the 
realwill. Th,e value of this testïmony is certainly impaired by thèse 
circumstancési ' 

It is mybpiriîbn that the évidence is not sufïicient to prove that the 
words coriStitUtîrig the alleged nuncupative will were in fact ever 
spoken by'j'ôKh Sullivan, athd èvén if they were spoken, and intended 
by Sullivan tb |iave the efïect pf cbnveying his éntîre estate to Marie 
(Jârrauj still by reason of failtire to comply with the requirements of 
thè statute, bjr offering proof to' sustain it within the tîme limited for 
tha,t purppsëi àhd in the ihahner prescribed, the court cannot lawfully 
gîtb effect to it as a valid will. ! This is what the law prescribes with 
référencé tb the proof of a nuncupative will: 

"No proof s|itiU be recelyed of any nuncupative wlU, unless It be cffered 
within six months af ter siieaking the testamentary words, nor unless the 
words, or the snb^tàpce ^eifebt be flrst çomroitted to writing, and a cita- 
tion issuëd to the Widbw ot néxt of kin of thé deceased, tUat they may con- 
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test tbe •n-lU If they think proper." Section 4606, 1 Balllnger's Ann. Codes & 

St. 

In order to fairly interpret thîs statute, and uriderstand what it re- 
quires, it is proper to consider that in the English System, from which 
our practice has been derived, there were two niethods of proving 
wills. The "commôn form" was an ex parte proceeding by which the 
court, upon présentation of a will, in the absence of the parties inter- 
ested, received forrnal proof, and the will was immediately probated, 
but the record thereof was not even légal évidence to affect the title 
to real estate; and a will probated in that rnanner remained subject 
to be provèd again, in an adversary proceeding, if any interested party 
demanded it withiti 30 years. The other method, called "the soleinn 
form," required the issuance and service of a citation calling upon the 
parties whose rights may be aflfected to appear and contest the will, 
and the proceedings inçluded the examination of witnesses to sus- 
tain the will, and the introduction of, other évidence by the respective 
parties, in the same manner as in other adversary proceedings. 16 
Enc. PI. & Prac. 993, 994 ; Richardson v. Green, supra. The stat- 
utes of the territory and state of Washington adopt the "common 
form" of proceeding for probating an ordinary will; the efifect of ad- 
mitting a will to probate in that manner being merely to make it a 
public record, challenging the attention of interested parties for a 
period of one year, when it becomes absolutely binding upon ail par- 
ties if no proceedings tp. contest its validity hâve been taken in the 
manner prescribed. 2 Ballinger's Ann. Codes &St. §§ 6100, 6112. But 
the législature, for obvious and suflScient reasons, adopted the other 
method for establishing a nuncupative will, as shown by the section 
above quoted. As the words indicate, the law is mandatory, and pre- 
scribes that proof to establish suçh a will shall not be received unless 
ofifered within six months after the time of uttering the words consti- 
tuting such a will, and that a citation must be issued to the widow or 
next of kin of the deceased, that they may contest the will if they deem 
it proper to do so. The citation môst, in reason, contain a notice of 
a time and place for the persons to whom it is addressed to appear, 
and it must be served, or knowledge of its contents must be communi- 
cated, in time to afïord a reasonable opportunity to exercise the right 
which the law intended to guard. A citation designating a time al- 
ready past before it was issued is but a mockery of that fair and or- 
derly method of procédure which the law intended to prescribe, and it 
must be regarded as no citation. Without a lawful citation being 
issued and served, the superior court had no Jurisdiction to hear proof 
in support of the alleged nuncupative will. The record shows that the 
superior court, instead of observing the plain and reasonable require- 
ments of this law, made an order for a citation to issue immediately 
upon receiving the pétition of Marie Carrau to admit the alleged will 
to probate, and under that order a formai citation was immediately 
issued, fîxing the time for the widow or next pffkjn to appear, for the 
purpose of contesting the, alleged will, on the same day on which the 
pétition was presénted, and at an hour of the day then already past. 
This papëi- was then immediately placed in the hands of the shèriflf, 
and was immediately returned to the court with his indorsemeat there- 
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on thàl he was riot able tô fihd iany widow or next oî kin of tHe 3e- 
ce^sed, John Sullivan, within King county, and the court thereupon 
pfoc'éeded tô hèar the testimony of the witnesses, signeà a certificate 
authenticating â typewritten, transcript of the testimony, preparëd be- 
forehand, and entered a decree accepting the will for record as the 
genuine last will and testament of John Sullivan, deceased. For its 
failure to issue a lawful citation, the superior court acted without juris- 
diction in héâring proof of thîs alleged will, and the case stands ex- 
actly as if no proof had been offered within the time limited, and the 
decree of the court prôbating the will was and is an absoluté nuUity. 
The.complainants may fake a decree in accordahce with this opinion. 



BOAKD OF TRADE OP CITY OF CHICAGO T. OHEISTIH GEAIN & 

STOCK œ. étal. 

(Circuit Court, wl.D. Missouri, w: D. July 5, 1902.) 

No.2i641. 

1. ExcHANGÉs— Phoperty RictHl" Ïn QuoTAtioNS— Protection ik Equitt. 

The BoàrS of Trade of thé Olty of Ohtcago bas at least a quallfled 
property i^ght lu tbe guotattons made on Its exchange based on transac- 
tions between its mem^ers'aiiagathpred by Its own employés, and In thelr 
distrlbutlpn, aiiâ Jn sucb rlgtit It Is entltled to protection by a court of 
equlty, as Ugalttst one who' «jbtalhs'and uses such quotatlons without 
complylnfewîth réasonable régulations éstablished by It as à condition 
to the rlght of others to receiire and lise Its quotatlons. 

>i SAMB—etAiM; OT PuBiiio RiGHT IN Qddtations— Pbovincb OF Courts. 

In the abs^Qce of législative action, a court pf equlty is not authorlzed 
to deny rel|ef to a corporation conductlng a marliet exchange merely 
because the jihancellbr te of the Opinion that its business, originally 
' pWvate; hiasferown td such magnitude ànd assumed such Importance 
that the pubHc Is entitléd to an interést thereln, and to a control thereof 
commensurate wlth that Intgrest. When such a condition arises, the 
measuire of the public côntrbl Is limited by the extent of the public 
Intèrest, aM the Initiative in declarlng a public use ànd the mailing 
of régulations i»ertainlng theréto are of législative, and not Judlcial, 
cognizancè. ! , u . 

fc Samb — RisHT TO. Equitable Rbwkf^IllegaIiITT oip Business. 

The rule» of the Board of Trade of the City of Chicago prohlbit gam- 
bllng transaotlops on its éxchange, and Impose upon both parties to a 
sale for future aellyéry the obligation to deliver and receive the eom- 
lùodlty sbld,!ahd In vleW of such rules àll sales made thereunder are 
pi-esamptlvel^ valM, and tiié bùrdenbf-. proof rests upon one assertlng 
the contrary tPi show that neitjber party to- tiie transaction contemplated 
■ ., an actual dellvery;. nor doeg; th^ mère Japt th9.t gainbllng transactions 
may be carrléd oh In its exchànge. In vibl^tion of Its rules, establish the 
' "I dâlm that thé btgànlzatlbn' Is te bùclîet-shbp concérn, dplng business in 
violation otsiSsè laws oif the state, amd therefore not «ntltled to maintain 
a suit In equi^y- to Protect Its property right In' Its market quotatlons, It 
belng Indlspiitable that it tr^nsacts a vast amount-of légitima te business. 

In Equity. Stïiï for injunction. 

Ft'ank Hâgerinan ànd Henry S. Jlobbjns, for complaînant. 

A. B. jfénks ^iicl Harkless, p'Grady & Chrysler, for défendants. 

ï 1. See ExchangM, vol. 21, Cent, Dlg. 8 16. 
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HOOK, District Judge. This îs a suit to enjoin the Christie Grain 
& Stock Company and C. C. Christie from receiving or surreptitiously 
acquiring the quotations of the Chicago Board of Trade, and to enjoin 
the telegraph companies from distributing or giving such quotations 
to them. The Christie Company and Mr. Christie make the défense 
in the case; the telegraph companies maintain a neutral attitude. 
The controversy between the parties is determinable by the solution of 
the two principal propositions stated at the argument : 

Has the board of trade a property right in its quotations which may 
be protected in a court of equity ? 

Is the board of trade guilty of violating the pénal laws of the state 
of Illinois, in which it is domiciled, prohibiting the keeping of bucket 
shops, and are the quotations in question the resuit in a material de- 
gree of gambling transactions carried on with its acquiescence ? 

The conclusions arrived at will be briefly stated: The board of 
trade has at least a qualified property right in the records of the 
transactions between its members and in the distribution thereof. 
Such records constitute the quotations in controversy in this case. 
That the quotations are the subject of a property interest, and that 
the corfiplainant has some right with référence thereto, is generally 
recognized by the décisions of the courts. It is unnecessary to the 
case in hand to define the exact limitations of this property right, or to 
ascertain the full extent of complainant's control over its quotations. 
It is suiïicient if it possesses a measure of ownership and control which 
justifies its attitude towards the défendants. 

The quotations are the resuit of transactions between the members 
of the board of trade upon the floor of an exchange hall owned by 
it and maintained at its own expense. They are gathered by its own 
employés. They possess a positive commercial value when instan- 
taneously and continuously transmitted and distributed in the city of 
Chicago and throughout the country, and are a source of substantial 
revenue to the complainant. It is conceded that no légal obligation 
rests upon the board of trade to gather and distribute the quotations. 
It may abandon the gathering and distribution of them while con- 
tinuing the transaction of its usual business. 

The complainant does îiot wholly deny the Christie Company and 
Mr. Christie the right to acquire and use the quotations, but it has 
required the telegraph companies, with whom it has contracted for 
their transmission and distribution, to first secure from every person 
desiring them a signed application, in which is embodied an agreement 
that the quotiations shall not be used in the conduct of a bucket shop, 
and that they are for the private and individual use of the applicant 
and the business in which he is engaged. Thesê conditions are well 
within the limits of a reasonable exercise of the right of property and 
power of control over the quotations possessed by the complainant. 
The défendants the Christie Company and Mr. Christie décline to com- 
ply with this requirement. 

It is further contended by the resisting défendants that the con- 

tinuous market quotations are of such a character, and the board of 

trade has so conducted itself with référence to the same, that they hâve 

become clothëd with a public interest, and that as long as it continues 

116 F.— €0 
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in t^le business ofjcollecting; and, lurpishing them to the public ît mnst 
do s^ withqut uqjust discrimination as to persons, and must furnish 
them to ail who, ma)^ désire to obtain tliem , for lawful purposes and 
upon the same termg and conditions.;; Âissuniing that tlus contention 
is wellioundçd, it ispotclear, that ithèlpf, the, défendants in view of 
the tact that the conâiiîons imposed by thé board of trade are not un- 
reaspnable or prohibitive, and that, acting through the telegraph com- 
panies, it appHes them aliice to ail persons who désire the quotations 
for lawful purposes, Bwt, aside from this, I am of the opinion, that 
courts cannot by their decrees assume the initiative in declaring private 
property to be impressed with a public use. There should first exist 
thatggndition of growth or expansion oiE a private business or of its 
relation to the public service orpubHc necessity which justifies the 
assertion, (Ç^f a public interest therein, and the accompaniment of public 
coptroj^ lollowed by législative récognition or déclaration of such con- 
ditioij,, .The power to bring under governmental control the lawful 
busiçfss of individiials and private corporations not vested with the 
pQTa[§r of eminent domain, and Avho are not engaged in what, by com- 
mpn acceptation, is termed a public service, for the reason that such 
bijsiness,. through the enterprise and "prudent management of its con- 
diiptors, 'W grown to be of great public interest and concern, is of 
the-.gravèst and most r^omentous character. It is doubtful doctrine 
that in thC; absence of législative action a suitor in a court of equity 
may be denied relief merely becausC; the chancellor is of the opinion 
that his business, originally privatç in its; character, has growp to such 
mag33iitu4e that the public is entitled to an interest therein and to a 
eontroi ïhereof commensurate with that interest. 'VVhen such a condi- 
tion arises,: tjxe measure of the public control is limited,]^y the extent of 
thepwblif! interest, and the making, pf régulations pertaining thereto is 
of legisl^iÉve, not judiçiai,icognizftnce. 

; It is afcp urged, in opposition tp the granting of relief to the com- 
plainant.that it does not corne into court with clean hands, in that it is 
engagç(i in the constant violation of the laws of the state of Illinois 
against the maintenance ofbijcketishops, and that the quotations in 
controversy are the resuit of gaming ventures permitted to be trans- 
acted p,n it^ exchange. While the évidence which has been presented 
givps rif le to a suspicion that in vefy many of such transactions a de- 
livery pf i^J^e property bought or sold was not cpntemplated by any of 
the parties thereto,, it is not sufficient to justify a gênerai decree of out- 
lawryagajnst the board of; trade and the business conducted by its 
membeir^, ' Jhprules pf;tha,t body expressly denounce the practice of 
deaUng in;difïerenceson' the fluctuations in the market price of any 
commoditjTj^nd without ja bpna fidepurchase and sale for actual de- 
livery». and, provide for the expulsion pf ofifending members. Thèse 
rules imppse.upon the; seller the obligation to deliver the property sold, 
and upqn the purchasçr thp obHgatipn to receivç'it. Orders given by 
customers for exécution on the exchange are understood to be exe- 
cuted acçpf<Jjpg to the well-settled rules and usages of the board of 
trade. All;dealings bçtween the members are required to be in con- 
formity with such rules and usages. The suprême court observed in 
Clews V, Jamiçspij, 182 U. S. 461, 493, 21 Sup. Çt. 845, 857, 45 L. Ed. 
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1183: "Of course, vve do not say that thèse rules actually prevent 
gambling on the exchange. It is possible, if not probable, that 
gambling may be and is in fact carried on there, but it must be in viola- 
tion of, and not pursuant to, the rules." 

The évidence which has been adduced in this suit must be read in the 
light of the rule that contracts for the future delivery of a marketable 
commodity are presumptively valid, and the burden of proof rests upon 
him who asserts the contrary. Fonder v. Cotton Co., 40 C. C. A. 416, 
100 Fed. 373 ; Irwin v. Wilhar, iio U. S. 507, 4 Sup. Ct. 160, 28 L. Ed, 
225 ; Clews V. Jamieson, supra. Moreover, it is not sufficient to in- 
validate a contract of that character that one of the parties never in- 
tended an actual delivery of the commodity bought or sold, but, on the 
contrary, contemplated a settlement of the transaction by the différ- 
ence between the contract price and market value. The contract is 
valid if an actual transfer of the property is contemplated by at least 
one of the parties thereto. Bibb v. Allen, 149 U. S. 481, 13 Sup. Ct. 
950, 37 L. Ed. 819. 

Common expérience justifies the observation that in the great ma- 
jority of cases it is impossible to secure the requisite évidence of the 
gaming character of such transactions. And it is not compétent to 
any fînite being to search the minds of the participants, and discover 
their purposes and intentions. A vast volume of legitimate business 
is admittedly transacted on the exchange. The board of trade per- 
forms a most important function in the internai commerce of this coun- 
try ; in fact, of such importance and of such magnitude hâve its opéra- 
tions become that défendants are brought to the earnest contention 
that it is no longer a wholly private concern, but is a quasi public cor- 
poration, and that its property has become aflfected ./ith a public in- 
terest. It is obvious that this contention is not wholly consonant with 
the daim that it is maintaining what the law denounces as a bucket 
shop. A public interest cannot be predicated upon the results of vio- 
lations of the law. It is worthy of note that although the laws of 
Illinois contain adéquate provisions against gambling in such com- 
modities as are dealt in on the exchange of complainant, and the keep- 
ing of places where such gambling is permitted, the courts of that 
State hâve refrained, so far as has been shown, from declaring the 
Chicago Board of Trade a bucket shop, and the évidence in this case 
does not warrant this court in making such a judicial déclaration. 

The complainant is entitled to a decree. 



CAROTHERS T. McKINLEY MINING & SMELTING 00. et al. 

(Circuit Court, D. Nevada. July 7, 1902.) 

No. 725. 

1. Removal of Causes— SEPARAB1.B Controvekst— Suit to Quiet Titie. 

A suit to quiet title, brought In a state court against a number of 
défendants, for the purpose of obtaining an adjudication of ail clalms 

Il 1. Separable controversy as ground for removal of cause to fédéral court, 
gee notes to Bobbins v. EUenbogen, 18 C. C. A. 86; Mecke v. Minerai Oo., 35 
C. C. A. 155. 
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adverse to complainant •vrhteh may exlst In favor o£ an^ of the de- 
fendants, and in which the blU Contains no averment that défendants 
claim througli a common source bf title or of right, Is severable as to 
each défendant, and a défendant who is a citizen of a différent state 
from complainant may remove the cause as against him unto the fédéral 
court. 

On Motion to Remand to State Court. 
E. V. Higgins, for plaintiff. :' 

A. E. Cheney and Oscar J. Smith, Sor défendants McKinley Mining 
& Smelting Co. and others. 

HAWLEY, District Judge (orally). This suit was brought in the 
State court. Thereafter, upon the application of nonresident défend- 
ants, it was removed to this court. Plaintifï moves to remand the 
cause to the state court on the ground that this court is without juris- 
diction tp hear and détermine the cause. The légal phase of the ques- 
tions raised by the motion calls for a brief statement of the nature of 
the suit as gjeaned from the complâint and matters set forth in the 
pétition for removal. 

The suit: is in thé nature of a bill to quiet title to the "Pair Play," 
formerly çalled the "Saxton," mining claim, situate in White Pine 
county, state of Nevada. It is averrèd in the complâint that the plain- 
tiff is a résident and citizen of White Pine county, Nev., and that he is 
now, and since October i6, 1890, "has been, in the open, notorious, 
peaceable, adverse, and, , except as hereinafter stated, the exclusive, 
possession and occupation, according to the laws and customs of the 
mining district therein situated," of the mining claim in question, par- 
ticularly describing it by metes and bounds; "that this plaintiff is 
the sole and absolute owner of the aforesaid premises; that the said 
défendant McKinley Minilig & Smelting Company is a foreign cor- 
poration, organized undér the laws of the state of New York; that the 
aforesaid défendant claims an estate oir interest in the aforesaid prem- 
ises adverse to this plaintiff, and that, in pursuance to said pretended 
claim, ithas at divers times since Aiigust i, 1901, wrongfully and with- 
out right gone ohto saiid premises and sunk shafts thereon and ex- 
tracted valuable ores theréfrom ; * * * that the défendant Canton 
Mining Company is a corporation organized under the laws of the state 
of Ohio, and that the défendants Mrs. William McKinley and Mrs. 
Marshal Barber are résidents of the state of Ohio; * * * that 
the said défendants * * * claim an interest in the aforesaid prop- 
erty adverse to the said plaintiff; that the claim of the said défend- 
ants, and eaqh ,of them, is without any right whatever, and that the 
said défendants hâve no estate, right, title, or interest whatever in said 
land or premises br- any part of them; * * * that the défendants 
Catherine Carothers, Alice Carôthers Buntin, Virginia J. Carothers, 
and Ida Carotb^F'S are each and ail citizens and résidents of the state 
of Nevada; that they each claim an interest in thé aforesaid premises 
adverse to thât of this plaintiff; that the claim of said défendants, 
and èàch of them, if any such they hâve, is subject and inferior to that 
of this plaintiff." Plaintiff prays for judgment that "the défendants, 
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and each of them, be required to set forth the nature of their claim, 
and that ail adverse daims of the défendants, and each of them, be de- 
termined by a decree j * * * that the defenda.nt McKinley Mining 
& Smelting Company be forever restrained and enjoined from here- 
after entering upon or extracting ore from said premises; * * * 
that ail of the défendants be forever enjoined and debarred from as- 
serting any claim whatever in or to said land and premises adverse to 
this plaintiiï." 

The Canton Mining Company, Mrs. William McKinley, and Mrs. 
Marshal Barber, in their pétition for the removal of the cause, among 
other things aver "that the rest of the said défendants, to wit, Cather- 
ine Carothers, Alice Carothers Buntin, Virginia J. Carothers, and 
Ida Carothers at the time of the commencement of this suit were, and 
now are, * * * sisters or other near relatives of the said plaintifï, 
and that none of said last-named défendants bave any interest in the 
subject-matter in dispute in this suit, except such as is adverse and 
hostile to the rest of the said défendants and in common with said 
plaintifï, and that said Catherine Carothers, * * * and each of 
them, if proper parties to this suit at ail, are parties plaintifï, and that 
they, and each of them, are fraudulently and improperly joined as 
parties défendant for the sole purpose of defeating the right of your 
petitioners and the others of said nonresident défendants to remove 
this cause to the United States circuit court; * * * that said 
Catherine Carothers, * * * or either of them, are not necessary 
parties to a controversy between plaintiiï and your petitioners; 

* * * that there is a controversy herein between citizens of this 
State and of another state * * * which is a separable controversy ; 
that said McKinley Mining & Smelting Company claims an interest 
in said property under and through your petitioners, and the title and 
claim of said McKinley Mining & Smelting Company and of your 
petitioners is and has been by, through, and under one and the same 
patent of the government of the United States to the mining ground 
and premises in controversy, and that the only title and claim of plain- 
tiiï set forth in said plaintifif's complaint is one of adverse possession, 
and the only claim and title or défense which said Catherine Carothers 

* * * or either of them has, if they hâve any at ail, is also one of 
adverse possession to said mining ground or premises or some portion 
thereof; * * * that the sole controversy in this suit is between 
said plaintifï and said Catherine Carothers, * * * ail citizens and 
résidents of the state of Nevada, upon one side, and your petitioners 
and McKinley Mining & Smelting Company, citizens and résidents of 
other States other than the state of Nevada ; * * * that if the said 
plaintifï has any cause of action against said Catherine Carothers 

* * * it is a separate cause of action from any which plaintiff has 
against your petitioners and the said McKinley Mining & Smelting 
Company, défendants, or either of them." Thèse averments are not 
denied by the plaintiff. 

The jurisdictional amount as to the value of the property involved is 
admitted. 

The pétition for removal was based upon two distinct grounds : (i) 
Diversity of citizenship between the parties; and (2) a separable con- 
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Iroversy between th€ plaintiflF and the petitioners. If either of thèse 
groundâ'can be sustained, under the provisions of the statute giving 
the right of rëmoval,- the motion to remand should be denied. 

Dces the complaint présent such a separable controversy as, under 
the statute, gives the right to petitioners to remove the cause, inde- 
pendent df the question of the citizenship of other parties défendant 
herein ? In order to justify such a removal on the ground of a separ- 
able controversy between citizens of différent states, there must be, 
by the very terms of the statute, a controversy which can be fully de- 
termined as between theiïi, and the whole subject-matter of the suit 
must be capable of being fînally determined as between them, and 
complète relief afiforded as to the separate cause of action without 
the présence of others ihade parties to the suit. The words "separable 
controversy" are not identical in signification with "a separate cause 
of action'/' . , i! ;, j 

If the présent case is separable î'nto différent parts, so that in one 
part or portion of the complaint a controversy is presented with citi- 
zens of one State on one side, and citizens of other states on the other 
side, whiçh càn be fully heard and determined without the présence of 
the other parties to the suit, it would présent a separable controversy 
between them, although there was orily one gênerai cause of action 
alleged againSt ail of the defettdants. 

It has frequently been held, npt only in cases of joint contracts, but 
in actions for torts which might hâve been brought against ail or 
against any ône of the défendants, though separate answers by the 
several defehdants sued on joint causes of action may présent différ- 
ent questions for détermination, they do not necessarily divide the suit 
into separate controversies ; that a défendant has no right to say that 
an action shall be seVeral which plaintifï elects to make joint ; that the 
cause of action is the subject-matter of the controversy; and that is 
for ail the purposes of the suit whatever the plaintiff déclares it to be 
în his pleadirigs. Torrencé v^ Shedd, 144 U. S. 527, 530, I2 Sup. Ct. 
7fi6, 36 L,. Ed. 528, and authoritieS there cited. 

ït follows frôm thèse gênerai principles that where a cause of action, 
whether on a cohtract or in tort, is joint, or joint and Several, and is de- 
clared on jdintly, the défendants could not, by alleging separate dé- 
fenses, make the cause of -action separable, within the meaning of the 
removal act. But in the présent case the plaintiff did not elect to 
biaké his caUse of action joîiit against âll of the défendants. His bill 
of complaint tô quiet title was ilot filed to settle a single controversy. 
The suit was brought for the purpose of settling any and ail adverse 
titles held by each of the défendants. It calls upon them, under ap- 
propriate avermèhts, to set up each and every claim, demand, or 
source of right or title héld by them .or each of them. There is no 
àverment that the défendants claim under any common source of title 
or ôf right. Thé défendants are not jointly mentioned, except by 
groups, viz. : (i) Canton Mining Company, Mrs. McKinley, and 
Mrs. Barber, (2) McKinley Mining & Smêlting Company, and (3) the 
Carothers family. There is no àverment that the défendants men- 
tioned in the first group are jôîntly interested in any way with the de- 
féhdants mentioned in the third group. From thèse averments it is 
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manifest that this case does not corne within the principles announced 
in Torrence v. Shedd, supra, or of any of the authorities therein 
cited, which are relied upon by plaintiff herein as sustaining his motion. 
This case is distinguished from them in that it is for a différent cause 
of action, as well as upon différent averments in its complaint. An 
examination of the authorities cited by the respective parties herein 
will show that the cause of action of itself is treated as showing, or 
tending to show, that the point in controversy is or is not separable. 
It would, perhaps, be diiïîcult to harmonize the views expressed by the 
différent judges in this particular; but, confining myself to the facts 
of this case, I am of opinion that such a separable controversy between 
the plaintif! and the petitioners exists as to justify the removal of the 
cause, and that this court has jurisdiction to hear and détermine the 
same. 

In Bacon v. Feit (C. C.) 38 Fed. 870, 872, Judge Shiras held, under 
a statement of facts very similar to the présent case, that a bill to quiet 
title requiring each of several défendants to set up any claim or right 
he may hâve, or be forever barred from so doing, and seeking an ac- 
counting for rents and profits, does not présent a single controversy, 
but on the other hand shows a separable controversy between com- 
plainants and the petitioner which entitles the latter to a removal. 

In Stanbrough v. Cook (C. C.) 38 Fed. 369, 3 L. R. A. 400, where 
a plaintiff, a citizen of New York, brought his action in lowa for the 
recovery of the immédiate possession of certain realty and damages 
for injury to buildings and for conversion of crops, and citizens of 
lowa and Vermont were made défendants, it was not shown that they 
claimed title jointly or under a common source or had committed the 
injury jointly, but the pétition was drawn under the lowa statutes for 
settling ail adverse claims of title on the part of any and ail the de- 
fendants, and an amended pétition set out that certain of the lowa de- 
fendants had executed a lease in their own right to the other lowa 
défendant, and that he held possession under this lease, the court held 
that there was a separable controversy between the plaintiff and the 
lowa défendants which was removable on the application of the al- 
leged lessee. 

In Bâtes v. Carpentier (C. C.) 98 Fed. 452, which is identical with 
the case at bar, Judge Morrow decided that a suit to quiet title, 
brought in a state court, against a number of défendants, for the pur- 
pose of obtaining an adjudication of ail claims adverse to complain- 
ant which may exist in favor of any of the défendants, is severable as 
to each défendant, and a défendant who is a citizen of a différent 
State from complainant may remove the cause as against him to the 
fédéral court. 

The opinions in thèse cases cite and review many of the authorities 
relied upon by plaintiff, and point out the distinction existing in the 
différent character of suits. The principle announced in the cases I 
hâve cited accords with my own views upon the subject. 

The conclusion reached upon this point renders it unnecessary to 
discuss the other questions presented by the record. The motion to 
remand is denied. 
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UNDBBGËOIÏND H. R. OF OITY OF NEW YORK et al. v. CITY OF 
NEW YORK et àl. 

(Circuit Court, Si D. New York. June 19, 1902.) 

Nos. 89, 90. 

1, ,JORISPICTI0» GF FEDERAI» COURTS— FEDERAI, QUESTION— ReQUIRBMENTS OF 
PLKADIliè. 

To cônfor jurlsdiction of a suit between citizens of the same state 
upon ailederial court on the' ground that législation of a state whlch it Is 
sought :1(9 JifiTe deelared Invalld Impairs the obligation , of a contract or 
deprives/complalnant of his property ■vs'lthout due process of law, and 
thatî th^^îore, the questions Involved- aflse under the constitution of tlie 
Uniteë 'States, It must appear from complalnant's pleadlng that there 
Is a légal contract subject to impairment, or that complalnant bas be- 
coine vésted with property i-lghts in thé partleular thing of whleh he is 
alleged to hâve been deprlved. 

8. Samk— Protection of Constitdtionai, Rights. 

A Street railroad Company whlch has acqulred a franchise to construct 
Its Une has a property rlght therein of which it cannot be deprived 
Wlthout due procesS of law, and also contract rights which cannot be 
impalred b!y the state by subséquent législation; but, before It can in- 
Toke the provisions of the constitution, of the United States for the pro- 
tection of such rights by a suit in a fédéral court, it must show that it 
has done ail the things retjuired under the laws of the state to vest it 
wlth the contract and property rights whlch it seeks to protect. 

8. Same— VEsi'ED Rights of Street Railroad Company— New York Laws. 
Under the constitution «nd statutes of New York, the consent of the 
! municipal authorities is a condition précèdent to the right to construct 
a Street raijroad, and a company incorporated under the gênerai statute 
for the purpose of constructing and operating a railroad in the streets 
of the clty of New York, upon the surface or underground, whlch never 
obtained thé consent of the clty authorities, acquired no property rights 
merely by the flling of a map and profile of its proposed Une, nor did it 
become ve^ted wlth any contract rights wlth the state subject to im- 
pairment by subséquent législation, and. it cannot upop a bill showing 
such facts malntaln a suit In a fédéral court to enjoin the clty from 
constructing ^n railroad alOng or undér the streets selected for its line, 
nnd^ the provisions of the rapld transit act (Laws N. Y. 1891, c. 4, 
as amended), on the ground that such act impairs the obligation of a 

, , contract or deprives It of property wlthout due process of law. 

4. S'^rbet RajijRqads— Rightb ;n Streets — Consent of Mqnicipalitt. 

The action pf the authorities of the clty of New York in giving con- 
sent to the' iîohstruction bi an underground railroad in the streets of the 
City, under thé '*apld transit act of 1891, cannot inure to the beneflt of 
a coriwra tien orgànized prier to the passage of such act for the purpose 
, , of constriictiiig ^Bch a roafl so as to vest it with a précèdent right. 

6.( Same— lORFBiirnJRE or Ghartbr-tNonusbr. 

Under the 1&^ of New York, a corporation organlzed under the gênerai 
incorporation act of 1850 as amended in 1867, for the purpose of con- 
striictingtad operating a sti'eét railroad, forfeited Its charter where It 
falled to obtaln the consent of the municipal authorities or thé property 
owners to thfe construction' bf its Une wlthin five years, as required by 
the act. .. , ; 

Tl. Jujrlsdlc^pn qf fédéral courts In cases Involving fédéral question, see 
notes to Bàlléy V. Mosher, 11 C. 0. A. SOS; Montana Ore Purchaslng Ck). v. 
Boston & M. Consol. Copper & Silver Min. Co„ 35 O. C. A. 7. 

See Courts, vol. 13, Cent. Dig. §| 956, 957. 
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6. FEDERAL Courts— FoLLOwiNG State Décision— Validitt op Statdtes. 

ïhe New ïork rapid transit act of 1891 havlng been declared valid 
under the state constitution by tlie highest court of the state, sucli dé- 
cision Is conclusive upon a fédéral court. 

7. CoNSTiTUTioNAi, Law— Equal Photection OP Laws— Validitt op New- 

York Rapid Transit Act. 

Tlie New Yorli rapid transit act of 1891, which authorizes the rapid 
transit board providëd for tlierein to contract for tlie construction of an 
underground strëet railroad in the city of New York "with any person, 
flrm, or corporation which in the opinion of the board shall be best 
qualifled to fulflll and carry out such contract," is not subject to the 
objection of unconsticutionality as depriving other companies desirlng 
to construct a road on the same Une of the equal protection of the laws. 

In Equity. On demurrers to bill. 

James M. Fisk (Roger Poster, of counsel), for complainants. 
"Strong & Cadwalader, for Rapid Transit Subway Construction Co. 
George W. Wickersham, for défendants. 
Nicoll, Anable & Lindsay, for John B. McDonald. 
Boardman, Platt & Soley and Parsons, Shepard & Ogden (Edward 
M. Shepard, of counsel), for défendants Alexander E. Orr and others. 

HAZEL, District Judge. By this suit the complainants, domestic 
corporations organized under the laws of the state of New York, seek 
relief from alleged unauthorized acts of the défendants, the city of 
New York, certain municipal ofificers, rapid transit commissioners, 
and contractors engaged in the construction of an underground rail- 
way and subway in the city of New York. For the purpose of con- 
venience and brevity, the défendants are hereafter designated as mu- 
nicipal authorities, commissioners, and contractors. The bill in form 
seeks to enjoin municipal ofïïcers and commissioners from issuing 
bonds of the city of New York to pay for the work donc in the con- 
struction of the subway or underground railway now in course of com- 
pletion, from paying any money to the contractors under color of au- 
thority of the rapid transit act, so called (chapter 4, Laws 1891), as 
subsequently amended, and to restrain the contractors from continuing 
the construction of the road upon the route specified on maps fîled 
by complainants and their predecessors. The défendants demur sepa- 
rately to the bill of complaint on the ground — First, that the subject- 
matter in dispute does not arise under the constitution and laws of the 
United States, and therefore the court is without jurisdiction ; second, 
that the court is also without jurisdiction because of the citizenship of 
the parties ; third, want of equity appearing on the face of the bill ; 
fourth, multifariousness and lâches. The demurrants admit the fol- 
lowing facts, to wit: The Central Tunnel Railway Company was 
organized on March 26, i88r, under the gênerai railroad law of the 
state of New York (Laws 1850, c. 140: Laws 1880, c. 583), for the 
purpose of constructing and maintaining a railroad for the use of the 
public in the conveyance of persons in the city of New York. The 
articles of association specifîcally state the length of the railroad and 

If 6. state laws as rules of décision in fédéral courts, see notes to GrifQn 
V. Wheel C5o., 9 O. C. A. 548; Wilson v. Perrln, 11 C. O. A. 71; Hill v. Hite, 
29 C. C. A. 553, 
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the, stijeet'f ta and under whieh ijt wftS intended to coristruct saîd road. 
dn MarciiîaS, 1882, a map and profile of the route adopted was filed 
as required by law. This company failed to obtain the consent of the 
municipal authorities and of the necessary property owners, and there- 
fore on February 2, 1883, an application was made in its behalf to the 
gênerai ,'bertriol the suprême couptïor the First department for the 
appointroent of commissioners,, pursuant to the tunnel law o£ 1880 
(chaptèr 5.8^), to détermine whetherand in what manner such railroad 
ought to ibiç. ;J)lJilt. CommisSioriers were appointed. Two vacancies 
in the comtjjj(ssion occurred by! résignation and declination to act. 
Other commissioners were appointed, one of whom also declined. An- 
other application was made to the court to fiU such vacancy, which ap- 
plication, however,, was never granted. It does not appear when the 
last application Was made, but it may be assumed from the gênerai allé- 
gations of the bill that it was yery soon after the appointment of the 
commissioners following the litst application. Neither the gênerai 
terra nor ita successor, the appellate division of the suprême court, 
First department, has ever acted upon the latter application. No re- 
newal of such application has been made to the appellate division, and 
nothing furthier was done by this corporation or its successors towards 
the appointment of commissioners. The New York & New Jersey 
Tunnel Railway Company and the Terminal Underground Railway 
Company were qrganized on January 2, 1883, and March 25, 1886, 
respectively, undçr the gênerai i;ailroad law of 1850, as amended by 
chapter 583 of the Lawsof 1880- Subsequently, on August 21, 1896, 
thèse three rMlroad pompanies were merged and Consolidated into the 
Underground Railroad of the Çity of New York, one of complainants, 
which was Qrganized and incorporated on October 2, 1896. The lat- 
ter corporation paid a pei;cetatgge tax of $181 on its capital stock, as 
required by law «pon filing its cef tifiçate of incorporation. A map and 
profile of its routewere duly filed Juneio, 1897, and it is claimed that 
it succeeded to ail the rights a,nd privilèges of its predecessors. The 
complainant Rapid Transit. Ujiderground Railroad Company was in- 
corporated 01^ April 9, 1897,; pursuant to chapter 39 of the General 
Laws, to constryct an! underground railway in the city of New York. 
On October 11, 1897, it filed amap and profile of the route over and 
under which it vf^s intended to operate. On April 29, 1897, this cor- 
poration, which is a taxpayer, entered into an agreement with the 
underground railroad by which it obtained a leasehold right to the 
rights and franchises of the underground railroad. The bill avers 
broadly that by thèse proceedings the Rapid Transit Underground 
Railway acquired the exclusive franchises to build and operate a rail- 
road and tunnel over the route described by the map and profiles there- 
tofore filed. By an act of the législature passed in 1891, amended by 
chapter 752, Laws 1894, and already mentioned as the rapid transit 
act, it is provided that a board of rapid transit railroad commissioners 
shall : be created, who, among other things, are empowered to fill 
vacancies among their number, and to construct an underground rail- 
road in the city of New York, provided the qualified electors of that 
city shall favor 'Such construction. The act further empowers the com- 
missioners to détermine the route and gênerai plan of construction. 
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and provides that their plans and conclusions shall be submitted to 
the common council for its consent and approval; that, in case con- 
sents of the property owners along the line of route upon which the 
approval of the municipal authorities had been given cannot be ob- 
tained, an application shall be made by the commissioners to the ap- 
pellate division of the suprême court for authority to construct along 
the proposed route. Such an application was made and authority 
obtained. Subsequently, on February 24, 1900, the défendants the 
city of New York, municipal authorities, and commissioners entered 
into a contract with the défendants contractors to construct a road 
over the route described by the maps and profiles theretofore filed 
by the complainants and their predecessors. The bill, which is very 
lengthy, then proceeds to recite in détail the proceedings by which 
défendants claim to obtain the right to construct an underground rail- 
road in the city of New York pursuant to the authority of the rapid 
transit act. It is averred that the rapid transit act is an infringement 
of the fourteenth amendment to the constitution of the United States, 
because it takes the property of the complainants for private use with- 
out due process of law, and is therefore unconstitutional. It is also 
averred in the bill that the détermination of the commissioners appoint- 
ed under the rapid transit act to construct an underground railroad 
upon the routes over which it is claimed complainants hâve the right to 
construct a road, together with the consent of the local authorities 
and the action of the appellate division of the suprême court, in Heu 
of the consent of property owners bounded upon such route, in eflfect 
gave consent to complainants to construct such road, and the légal 
effect of such acts must be construed as a confirmation of complain- 
ants' franchise rights, and inure wholly to their benefit. 

Does the bill disclose from the foregoing statement of facts a cause 
of action which is cognizable by this tribunal? Ail parties are rési- 
dents of the State of New York. To give the court jurisdiction there 
must, therefore, be involved a fédéral question besides the necessary 
jurisdictional amount. How does the fédéral question arise? Hâve 
the complainants, by virtue of the varions acts of incorporation set 
forth in the bill, together with the steps which hâve been taken by 
their predecessors, as well as themselves, acquired any rights, as 
against the défendants, which bring them within the protection of the 
fédéral constitution or other national enactments? How could such 
privilèges and immunities accrue to the complainants as would entitle 
them hère to équitable relief? Clearly, the complainants must be 
vested with some contract rights which hâve been impaired by législa- 
tive action on the part of the state of New York, thus bringing them 
within the protection of article i, § 10, of the fédéral constitution, or 
they must hâve been deprived by the state of New York of some prop- 
erty right without due process of law, or be denied equal protection of 
the laws, and therefore may invoke the fourteenth amendment of the 
constitution to their assistance. As was said in City of New Orléans 
V. New Orléans Waterworks Co., 142 U. S. 88, 12 Sup. Ct. 146, 35 
L. Ed. 943 : 

"Before we can be asked to détermine whether a statute bas Impaired the 
obligation of a contract, it sliould appear that there was a légal contract 
subject to impairment, and some ground to believe that it bas been im- 
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pàlrefl, àfid thatfto coflstltute a violation of tKB provision agalnst deprivlng 
any persioii of his property -wlthont due process of law it should app«ar that 
such person bas. a property in the partieular tbing of wliich he is alleged 
to hâve been deprived." 

The complainants cannot by mère allégation that such questions are 
before the court for décision vest the court with jurisdiction over a 
controvtrsy when it clearly appears that no fédéral question is involved. 
McCaiil V. City of Des Moines, 174 U. S. 168, 19 Sup. Gt. 644, 43 
L. Ed. 936. Complainants claim thât by statutory enactment they 
obtained atï exclusive franchise to construct an underground railroad, 
and that fixèd and positive contrâctual relations were established which 
hâve been împaired by subséquent législative and corporate action; 
that thère is danger thât complainants will be deprived of vested 
property rights without due process of law. When a question arising 
under thé constitution or laws of the United States is necessarily in- 
volved, the jurisdiction of the fédéral courts may be properly invoked 
to redress the wrong and aflford such réparable aid as equity and good 
conscience require. The averments of the bill are framed to that end. 
No citation of authorities is needed déclarative of the principle that 
a franchisé right obtained from a sovereign power for the purpose of 
constructing a railroad or to acquire lands for use by a corporation for 
the purpose for which it is Created is property or its équivalent, a grant 
of privilèges Or immunities. Such property rights when obtained niay 
be exercised undisturbed, or may be converted into tangible benefits 
at the optibn of the ownér, The object and purpose attained by the 
formation ôf an association often leads to libéral concessions by the 
sovereignty 'fîom motives of public policy. It is presumed that the 
gênerai public will receive substantial benefîts by the state's munifi- 
cence. Froni the very nature of the contemplated project, the public is 
expected to receivè the benefit either in health, Convenience, or welfare, 
and the gratuitous generosity of the sovereign power is invoked to en- 
couragé thé exploitation of vast commercial enterprises for the gênerai 
good. It nïust follow that any législative grant or procurement with- 
ih the scope and power of the législative authority when consummated 
becomes authoritatively a vested property right. The state, after the 
contract is COmpleted, may dO no act in restraint or impairment of the 
contract rights and immunities which it gave. To restrict, vary, or 
violate any such contrâctual rights and obligations which may hâve 
arisèn is forbidden, as we hâve already seen, by article i, § 10, subd. 
I, of thé constitution of the United States, which prohibits the enact- 
ment of any law by a state impairing the obligations of contracts. 
Adirohdack R. Co. v. People of State of New York, 176 U. S. 335, 
20 Sup. Ct. 460, 44 L. Ed. 492. The fourteenth amendment forbids a 
state to deprivé any person of life, liberty, or property without due 
process of law. Are any property rights shown by the bill to hâve 
been improperly devested from complainant without respect to this 
constitUtional provision? It must be ascertained at the outset wheth- 
er the complainants obtained any vested property rights pursuant to a 
légal contract with the state. If contrâctual obligations became vested 
by the completed acts of the parties, their subséquent impairment by 
the respondent may be shown as a basis for claiming jurisdiction in 
the fédéral- courts. Cooley, Const. Lim. p. 54. 
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It îs contended for the demurrants that the allégations of the bill 
clearly show that the complainants had no contract with the state 
whatever which has been or could be impaired by the acts complained 
of. I hâve carefully examined the authorities upon which complain- 
ants rely to establish the existence of such contractual relations be- 
tween it and the state, and as a resuit thereof I am of opinion that 
the demurrants' contention must prevail. It is based on sound logic, 
good sensé, and substantive law. The incorporation of the Central 
Tunnel Railway Company, a predecessor of complainant, under Gen- 
eral Laws of 1850, was authorized by the constitution of the state of 
New York, which vested the state législature with power to pass gên- 
erai laws for the formation of corporations to construct street rail- 
roads. The provision of the constitution authorizes the législature 
to enact gênerai laws for the formation of corporations to lay down 
railroad tracks upon the condition, among otl.ers, that the consent of 
the local authorities be first obtained. In the case of People v. 
O'Brien, ni N. Y. 30, 18 N. E. 693, 2 L,. R. A. 255, 7 Am. St. Rep. 
684, Chief Justice Ruger says : 

"This right, under the constitution, could be acquired only from the city 
authorities, and they could grant or refuse it at their pleasure. The con- 
stitution not only made the consent of the municipal authorities indispens- 
able to the création of such a right, but, by implication, conferred authority 
upon them to grant the consent upon such terms and conditions as they 
chose to impose, and upon the corporation the right to acquire it by pur- 
ehase." 

The constitution of the state further provided that when the required 
consents of property owners cannot be obtained the gênerai term of 
the suprême court might upon application appoint three commissioners, 
who shall détermine after hearing of ail parties interested whether 
such road ought to be constructed. This right under the constitution, 
therefore, could only be acquired by strictly complying with the pro- 
visions referred to. No greater right was imparted to the corporation 
by its articles of association, and subséquent filing of maps and pro- 
files, than the permissive right to obtain consents of property owners 
and of the municipality affected. To effect a substantive contract be- 
tween the state and a corporation organized for the purpose of . con- 
structing a railroad requires a meeting of minds of the interested and 
essential parties of the contract. The constitution and the statutes of 
the state in unequivocal language hâve indicated who must be regard ed 
as interested in such contractual obligations. The mère act of filing 
maps and profiles créâtes no lien in favor of a street surface railway 
as against the owner of adjacent property, at least not until the légal 
authorities whose consent is essential hâve signified their complète 
acquiescence and assent to the construction of the railroad. Filing 
of maps is simply notice of intention as to the route and property which 
the road proposes to take. People v. Adirondack Ry. Co., 160 N. Y. 
225, 54 N. É. 689. In the case at bar the attempt to obtain the con- 
sents of owners of property along the proposed route, as well as the 
assent of the municipal authorities, was inefïectual. This, I think, 
must be regarded as équivalent to a refusai by the authorities to bar- 
gain or to assent to the immunities and property rights which other- 
wise would hâve been acquired. The consent of the municipal au- 
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thorities and the approvail by the appellate division of tlie détermina- 
tion df thç commissioners to construct a road pùrsuant to the rapid 
transit act çannot inure to the benefit of compîainants. It was decided 
by the gênerai term of the suprem© court, First department, in Re 
New York Dist. lîy. Co., 42 Hun, 621, that section i, c. 582, Laws 
1880, amendment to the Laws of.iSSQ, which provided that the déter- 
mination of comrnissioners confirmed by the court may be taken in 
lieu of the consent both of 'municipal au^horities and property owners, 
is ujicoi|stitutional ; that, the consent of the municipality must be ob- 
tained in any event. This case was affirmed by the state court of 
appeals. 107 N. Y. 42,. 14 N. E. 187. This décision leads to the con- 
clusion that because of it, and for no other reason, the gênerai term 
failed to act upon the application of coinplainants' predecessor that the 
vacai^cy upon the commission theretofore appointed be filled by the 
court. The compîainants cannot, thçrefore, claim that any rights 
remain to them because pf deîay caused by inaction of judicial au- 
thority. Neither the compîainants nor their predecessors had obtained 
either the consent of the municipal authorities or of property owners 
abutting upon the line of route. The consents required by the consti- 
tution and laws of the state are conditions précèdent to a valid con- 
tract, and no right of franchise or immunities may be granted or ob- 
tained until such conditions are complied with. Filing of plans and 
profiles by any of the compîainants or their predecessors resulted in 
the acquisition of no vested rights that could be impaired by the acts 
admitted by the demurrers. Compîainants had merely taken pre- 
liminary steps in the efïort to obtain such vested rights. In re Roches- 
ter Electric Ry. Co., 123 N. Y. 351, 25 N. E. 381 ; In re Thirty-Fourth 
St. R. Co., 102 N. Y. 343, 7 N. E. 172. The language of Justice Gray, 
in the opinion of the court rendered in the case first cited, may with 
propriety be applied. He says : 

"Suffldient vitallty and strength to go on with and to construct a railroad 
do not exlst In the newly formed corporation, untlI Infused by the consents 
of the Ipeal authorities and property owners. Untll that moment when the 
Company can assert that the statutory conditions of Its rlght to be and to 
do are fulflUed, It cannot strletly nor Justly be sald that It Is In a position 
legally to deprlve the landoWner of bis property. By organlzation under 
the act: It bas become a eorporatloR, but with no authorlty as yet to con- 
struct' and operate a railroad upoii a street or hlghway. Its rlght to the 
exercise 6f that franchise ^sstill ihçhoaté, and does not become a vested 
rlght, untll after the côiisénts specllied by the statuté bave been obtained. 
It may be a corporation, bntlt has no power to take a step in the direction 
of occupylng the street or hlgb\^a,y, because It Is, In efCect, inhiblted by the 
condition of Its charter from do^ng so, whlle the consents to the appropria- 
tion of the street or hlghway to railroad uses are lacklng." 

In th^ latter case the right of the railroad company was subject 
to three précèdent conditions^-iFirst, the consent of the local au- 
thorities;; second, consent of prpperty owners, or in lieu thereof the 
détermination and approval of the comrnissioners in its favor ; third, 
the consei^i of, the companies; having coïncident routes. The court 
held that. tbese conditions must be performed before any right to 
proceed with the construction, of the road .could be exercised. It is 
thçrefore clear that the , inunicipal authorities hâve the determining 
power to grant the right tp, tear up the streets and to take the prop- 
erty of the city for the construction of a street railroad. The choice 
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of responsible parties is with the municipality. Obviously in no sensé 
can the consents of municipal authorities obtained under the rapid 
transit act of 1891 and amendments of 1894 inure to complainants' 
benefit. The authorities cited by counsel for complainants do not 
apply. They refer for most part to railroads constructed without the 
Hmits of a municipality, and where the ■ preliminary steps to secure 
vested rights dififer from those required in a case like the présent. 
He asserts with great zeal and earnestness that complainants and 
their predecessors in good faith filed maps and profiles, necessarily 
expended $100,000 towards the construction of the road, and applied 
to the gênerai term for the appointment of commissioners, and, hav- 
ing begun construction of the road thereby upon the subséquent con- 
sent of the municipal authorities under the rapid transit act, acquired 
vested property rights; that in légal efïect such action was a con- 
summation of complainants' contrâct. I am unable to subscribe to 
that theory. It is a fallacious assertion, in the light of the statutes 
of the State and of the authorities construing them. The détermina- 
tion of the commissioners appointed under the rapid transit act, and 
the rights acquired by individuals thereunder, can in no manner be 
viewed as an act in completion of what complainants' predecessors 
undertook to accomplish 20 years prior to that détermination and 
failed. The application to the gênerai term for the appointment of 
commissioners on February 2, 1883, was without force. It was pre- 
maturely made. None of the conditions, as we hâve seen, upon which 
the right to apply was based had been performed. The consent of 
the local authorities^ which was an essential élément, could not be 
shown upon the appHcation. People v. Newton, 58 N. Y. Super. 
Gt. 439, II N. Y. Supp. 782; In re Long Island R. Co., 45 N. Y. 
364 ; Schaper v. Railway Co., 4 N. Y. St. Rep. 860 ; In re Rochester 
Electric Ry. Co., 123 N. Y. 351, 25 N. E. 381 ; Suburban Rapid 
Transit Co. v. City of New York, 128 N. Y. 510, 28 N. E. 525. 
Moreover, the rights of complainants' predecessors obtained by their 
charters lapsed and were abrogated by their failure to comply with 
the provisions of section 47 of the act of 1850, as amended by chapter 
775 of the Laws of 1867. Such failure has uniformly been held to 
operate as a self-executory forfeiture of the charter of a corpora- 
tion. In re Brooklyn, W. & N. Ry. Co., 72 N. Y. 245; Brooklyn 
Steam Transit Co. v. City of Brooklyn, 78 N. Y. 524. Thèse cases 
seem to be authoritative of the abandonment of the project by the 
companies which had obtained the permissive right to construct an 
underground railroad. No contrâct with the state has been estab- 
lished which is threatened with impairment. Never having had a 
franchise, never having availed themselves of any permissive rights 
flowing from their incorporation, they cannot now be heard to com- 
plain. The permissive right of complainant Rapid Transit Under- 
ground Railway Company, which, as already stated, was incorporated 
April 9, 1897, to construct an underground road in the city of New 
York, has not expired. The acts of défendants commissioners, under 
the rapid transit act, cannot be construed to confer upon complain- 
ant any right or authority to construct an underground railroad 
specifically mentioned in the act. By the provisions of the rapid 
transit act, the privilège and franchise is to be sold at public auction 
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to arcorpotatfon organized and existingmnder that act. The averred 
unconsfciluti«iiality of the rapid transit act and the invalidity of the 
contractiOBtered into by the defeadants for the many reasons as^ 
signed iij ithe bill seem.ito be sufficiently answered by the décision 
of the cotUDt of appeals of the stateof New York, in Sun Printing & 
PubHshing Ass'n y. City of New Yotk, 152 N. Y. 257, 46 N. E. 499, 
37 L. R. A. 1788.; The constitutionality of the rapid transit act is there 
established* : The décision, being th^t of the highest tribunal of the 
State, is «opitroUing upon this court* ; Adams Express Co. v.: Ohio, 
165 U. S. 2%: 17 Sup. Ct. 305, 41 L. Ed. 683. It falls within the 
gênerai- rule. that the construction of the state courts of last resort 
of State constitutions and statutès wilL ordinarily be accepted by the 
courts of the United States, as controUing. Innumerable reasons are 
assigned by the billto show that the municipality and the commis- 
sioners improperly contracted for the construction of the road. Their 
good faith is attacked. None of thèse reasons, however, justify féd- 
éral -interferertce by virtue of the fourteenth amendment to.the consti- 
tution. French v. Paving Co., 181 U. S. 324, 21 Sup. Ct. 625, 45 L. 
Ed. 879. A tax of one-eighth per centv upon the amount of capital 
required upon organization (Laws 1886, c. 143, as amended by Laws 
1892, c. 668) can hâve no bearing upon the question at issue. That 
was a tax for the privilège of organizing a corporation for purposes 
speeified in its charter. Payment of. the tax can be given no other 
éflfect. 

A further point is made by complainànts that the unconstitutionality 
of the rapid transit act is attested by reason of provisions which are 
claimed to bé a déniai to the complainant of the equal protection of 
the laws. Const. U. S. I4th Amend. The rapid transit act does not 
arbitrarily authorize the commissioners to contract with the con- 
tractors to thé: exclusion of others. As before stated, the act in ternis 
authorizes the rapid transit board to contract "with any persoh, firm 
or corporation Which in the opinion of the board shall be best quali- 
fied to fulfàlland carry ont sUch contract, for the construction of 
such road or roads upon the routes and in accordance with the plans 
and spécifications so adoptéd, for such sum or sums of money, to be 
raised and paid out of the treasury .of isaid city, as hereinafter pro- 
wided, artd on such terms and conditioris not inconsistent with the 
aforesaid plans and spedfàéations as sâid board shall détermine to be 
best for the public interest." . Section 34. No particular person, class 
of persons, or corporation isexcludéd from the privilège of contract- 
ing for the construction ând opération of the proposed railroad. AU 
rnaV compete. Therefore;the state ihas not denied to complainant the 
equal protection of the laws under the fourteenth amendment. Ken- 
tucky R. R. Tax Case, 115 U. S. 321, 6 Sup. Ct. 57, 29 L. Ed. 414; 
Tinsley v. Anderson, 171 U. S. roi, 18 Sup. Ct. 805, 43 L. Ed. 91. 
Other more extended discussion of questions presented would serve 
no bénéficiai ptirpose. In the view taken no fédéral question is in- 
volved which ëntitles the complainànts to redress in the courts of 
the United States. The demurrers of the défendants on the ground 
of want of jurisdiction are sustained. 

The complaint is dismissed, without costs. 
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DAYTON HYDEAULIC CO. v. FELSENTHALL. 

(Circuit Court ot Appéals, Slxtli Circuit June 3, 1902.) 

No. 1,029. 

1. ReCBIVBRS — EFFKCT OPApPOINTMBNT — ^TlTLB TO Lbasehold. 

A receiver appointed by a court ot equity does not become tUe as- 
signée of a leaseliold merely because he is placed in possession of sùeh 
a ter m; he is tlie mère custodian of the court, and no change of title 
occurs by reason of hls appointment. 
8. Same— Adoption of Lease— Time for Election. 

The mère fact that a receiver takes possession of leasehold premlsea 
does not amount to an adoption of the lease, or an assumptlon of its 
covenants, but It is the settled doctrine of the fédéral courts that he 
may take possession of and use the premlses for a reasonable time to 
enable him to elect whether he will adopt the contract or surrender the 
property, being liable for rental, in case he surrenders It, only for the 
time he retains and uses it;. 
8. Same— LiABiLiTY fob Rbntals — Refusai, to Bukeendek Constkuotive 
Possession of Pkopebty. 

A corporation purchased 39 straw paper mills, 9 of which it at once 
closed. One of the milIs so closed was on leasehold property, the lease 
giving the lessor the right of re-entry for default in payment of rent 
or taxes. The corporation paid the rentals until it became Insolrent, 
and receivers were appointed for its property, including such mlU; the 
order directing them to take possession, and enjoining ail persons from 
interfering with the property thus placed in their custody. The receiver 
never took actual possession of the leasehold property, but, when the 
flrst installment of rent accrued after his appointment, he replied, to 
a demand therefor, by a request for time to look Into the matter, and a 
year later a demand by the lessor for payment of rent or a surrender 
of the property was met by an offer, on behalf of the receiver and bond- 
holders, to surrender possession on condition that ail rent qlalms be re- 
leased, and the lessor assume ail back taxes. The lessor subseauently 
flled an Intervening pétition to require the receiver to pay the rental, 
which he answered by denying liabillty, but without offering to sur- 
render the property. Held, that his rejection of the demand of the lessor 
for possession except on a condition which he had no right to impose 
was équivalent to an élection to retain his constrnctive possession of the 
property, which bound the recelvership for the payment of rental from 
that time forward. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

The question for décision Involves the right of the Dayton Hydraulic 
Company, as lessor of a certain leasehold estate, to be paid the rentals 
which bave accrued thereon since the appointment of a receiver for the 
lessee, The Columbia Straw Paper Company. 

The material faets are as follows: The Columbia Straw Paper Company 
is a corporation organized In 1892 under the laws of New Jersey. It pur- 
chased, during that year, 39 independent mills operating in western states, 
and closed down 9 of them on acquirlng title and possession. Among the 
mills so purchased ànd closed down was a mlU at Dayton, Ohio. This 
Dayton mill was upon land leased by the Dayton Hydraulic Company for 
a term of 99 years, renewable forever, the lessee to pay ail taxes. Ap- 
purtenant and incident to the land, and Included in the same lease, was 
let the use of 450 cublc feet of water per minute, to be used on the salo* 
parcel of ground; same being supplied from a headrace owned and main- 
tained by the lessor. For the land the lessee and its assigns covenanted 
to pay $75 per year in semiannual Installments, and for the water poww 
116 F.— 61 
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the Bum of $400 per annum In llke Installments. A right to re-enter for 
default In rente was reserved. 

Thls leage jeas originallyniade in 1854, butby several mesne conveyances 
came flnauy fo the Coluniblâ Stratr Papèr iCijmpany as assignée in 1892. 
Thèse 39 mlll properties, so acquired, wraîe Included in a gênerai mortgage, 
made by the New Jersey company in 1892, to secure an issue of bonds. 
A, default In inteTest havlng, Ui due coursé oceurred, a foreclosure blll was 
flled îii JitiitiMry, 1895, by llSélUortgagê trustées, in the circuit court of the 
"Dnited Sttiffiis lor the Northferii district of Ohlo, and so-called ancillary bills 
were imttièfllfitteiy flled In othër jùrisdictlons. George P. Jones was appointed 
recelver under the original bill. One oïf thèse ancillary bills was flled in the 
circuit court, for the Southern district of Ôhio, and under that George P. 
Joneà Was ftlèb appointed recelver for the mortgagor company In Ohio. 

The 'fflï«ftg4ge thus éought to be foreclosed Included the property held 
undër leSiè'îï'oBi' the Dayton Company, it being therein conreyed and de- 
scrlbed àSs ïl" lettsehold. It *a* also descrlbed In the decree appolnting 
Jones recèltèr In the Ohlo 8Ùit,'a'iïd thé reeelTer was therein authorlzed and 
dlrected î **tb tàké Imniëdlate pdssession bf ail and singular the property 
above describèd, wherever situated or found'," and ail pérsons weré "en- 
Joined- from Interferlng in ûny way whatever wlth the possession or man- 
agement of any part of the business or property over whlch said recelver 
Is so appéintéd as aforesaid," etéi 

The Oolumbitt Straw Papér Company acquired thls Dayton mlll in Decem- 
ber, 1892, and immedlately dôsed it down. Ail machlnery was removed 
from and OUt of; the mlll, and when the recelver was appointed there was 
no niovablé property in sald mlll, or upon the leased ground, and the New 
Jersey coitt|)ftriy never thereaftér had any actual possession of the premises. 
The coto^yâny, bowever, paid the semiannual Installments of rent until No- 
vember; 18d«, when it falied, and Shortly thereafter went lUto the hands 
of a'réCèlver. The recelver in the Ohio suit never took any actual possession 
of the âléasantled Dayton mlll, or made any actual use of the appurtenant 
water ï)ower.= J 

It is also^ShoWn that In iilay, 1895, a recelver was appointed in New 
Jersey for •feeéôrporatlon, thé appointment being under the act of that 
Btate of ApWl 7, 1895. It does not, hbwever, appear that the corporation 
ever had any property within that state, or that the recelver thus appointed 
éver bécatne à party to any of the suits pending against the corporation in 
othér jurlsdlctloiiB where Its property was situated. 

The less&p flémiannualiy sent billâ'to the Ohio recelver for the rents which 
acèrued àfterthe recelverghlpr When the flrst of thèse bills was recelved, 
thé recelver àcknowledged itë' reeeipt, ahd replied under date of May 5, 1895, 
saylng: "Thls, wlth other property of thls company, Is in process of fore- 
closure In the TJnited States conrts, and, as I am not inf ormed f ully as to 
thé situation in Dayton, 1 wbiild llke a little enllghtenment on the subject, 
as to just what interest the bondholders hâve in the Dayton property. Does 
thls company o-Vîn the land or Is the whole Interest a leasehold? Your in- 
terests cannot bé jeopardized, I suppose, by a little delay." 

Nothlng more was heaif^ frpm, the recelver, nor dld he make any offer to 
restore the property to the lessor or to surrender hls constructlve possession. 
No rent or taxe^ were ever paid by hlm, or offered to be paid. There Is some 
évidence of , ixegotiatlons bétween some of the agents of the lessee corporation 
and the counsel répresentlng the bondholders, of which the lessor was ad- 
vlsed, lopklng to a surrender of thé lease, but nothlng ever came of it. 
Under date of July 8, 1896, Messrs. McMahon & McMahon, counsel for the 
lessor, addressed â letter to the recelver in the foUowlng words: 

"My Dear Sir; We represent the Dayton HydrauUc Oo., lessors of the 
JDayton property toi the Columbia Straw Paper Co. The property bas been 
<fca-feited to the- state; fp^i taxes, the amount now due being $352. The 
amount of water rent due the HydrauUc Co. Is $1,234.37, to May 1, 1896. 
As recelver of the parent company, you hâve never taken possession of thls 
property, and undoubtedly do not want It wlth the Incumbrance of the 
overdue water rent. We would be pleased to hâve your attorney enter an 
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order declining the property, or, if you prefer, aecepting the same, and pro- 
vlding for the payment of the rent. We would then make some arrangement 
to reclaim the property. As It Is, no one Is gettlng àny beneflt, ïours, 
truly, McMahon & McMahon." 

Thls was repUed to by Dupée, Judah, Wlllard & Wolf, attomeys In Chi- 
cago, as follows: 

"Gentlemen: Mr. George P. Jones, receiver of the Columbia Straw Paper 
Company, has handed us for reply your letter of the 8th inst. As we 
recollect, we wrote Mr. L. P. Conover, of thls city, about the latter part 
of March, he then representlng, as we understood, the Dayton Hydraulic 
Company, that we had no doubt the lease could be surrendered, so far as 
the bondholders and the two receivers are concerned, by orders entered in 
court hère, where the mortgage receivershlp Is, and in New Jersey, where 
the gênerai receivershlp is, upon condition that ail rent çlaims be released, 
and that the lessor assume ail back taxes. Whether or not you would wish 
also to get a separate release from the company, we do not know. Yours, 
truly. Dupée, Judah, Wlllard & Wolf." 

The Mr. Conover referred to was an attomey for the Dayton Hydraulic 
Company, in whose hands the rent accounts had been placed. Dupée, 
Judah, Wlllard & Wolf were the attorneys for the mortgage trustées, and 
as sueh had filed the several foreclosure sults. They had not represented 
the receiver after October 1, 1895. No reply was made to thls by McMahon 
& McMahon, and neither party applied to the court for any order in the 
matter. June 18, 1898, the Daj^on Company filed its pétition in the Ohio 
suit, praylng that the rents and taxes accrued slnce the receivershlp be pald 
by the receiver. This the receiver answered, denying the liabllity for such 
rents. This answer did not propose to surrender the property, or express 
any past or présent wlUlngness to permit a re-entry by the lessor. In this 
situation the matter stood until July 8, 1898, wben counsel for the Dayton 
Company addressed a letter to the Hon. W. H. Taft, the judge of the cir- 
cuit court under whose order the receiver was acting, in thèse words: 

"My Dear Sir: I am coming to Cincinnati some day next week to see 
you about the pétition of the Dayton Hydraulic Co. against the Columbia 
Straw Paper Company, and write that you may, at your leisure, look over 
the pétition and answer of the receiver. I am not coming down to call the 
matter up for hearing at this late day, and expect to hâve postponed the 
question of an order for rent and taxes past due. What I do not understand 
is how an offlcer of the United States court can hold property for four years, 
pay no rent or taxes, and, when called upon, stlll continue to hold the prop- 
erty, denying ail responsibility for rent, taxes, etc. We expect to push the 
question, at the right tlme, for past-dlie rent. What I want to confer with 
you about is the further question ■;(yhether the court wlll permit the re- 
ceiver to continue to hold the property (unoccupled and unused), and require 
us to litlgate in New Jersey about rents, etc. The action of the receiver 
strikes me as scandalous outrage. Very truly yours, J. A. McMahon." 

On July 11, 1898, the same counsel addressed a letter to Messrs. Klttredge 
& Wllby, attorneys for the receiver, which was as follows: 

"Dear Sirs: 1 will be in Cincinnati to-morrow morning, wanting to see 
Judge Taft in the pétition of Dayton Hydraulic Co. vs. Jones, Receiver of 
Columbia Straw Paper Co. I do not go with the expectation of calling up 
the case, but only to find out if the court will continue to hold this property 
now In default for taxes, rent, etc. Yours, J. A. McMahon." 

Mr. J. A. McMahon accordingly saw the receiver's counsel, and what 
occurred there is shown to hâve been included in a letter to Judge Taft, 
under date of July 12, 1898. That letter is as follows: 

"Dayton, Ohio, July 12, 1898. 
"Hon. Wm. H. Taft — ^My Dear Sir: I called to-day, but you were busy. 
Mr. Wilby and I met. He dlsclaimed any knowledge of the value of the 
leasehold to his clients, aud requested further tlme to look into It, and to 
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cqrresjppûfl ;wlth them. As the recelver bas the right to holfl the property 
îr the court so orders, I could pot Well object Of course, I bave net granted 
Uith further time to iriajiè an élection, as I shall elalm that he bas long 
slncé slnnea away bis dây of grâce, and shall certainly clalm rent and taxes 
foi^.'tlie tlme of occupation. And whatever tlnie is extended Is only on any 
elalm to tbe court to bave tbe property surrenûerert at once, as the rents 
are being contested. I wrlte this letter to explain why I will not be down 
again. Mr. Wilby and I may agrée upon an entry. I said to him tbat, 
not waiving rlgbt to past ta^es and rents, my clients would accept surrender 
of property from tbe recelver, If he would bave the order made. This be is 
considerlng. Hoping that you will bave an enjoyable summer. Very truly 
yours, J. A. McMahon." 

To thla Judge Taft replled as folio ws: 

"My Dear McMahon: I bave yotirs of the 12tb inst., in référence to the 
Straw Boar4_ receivership Casé. I thlnk that some action ougbt to be taken 
in tbe jinattfe'r, and, if it is not made a matter of agreement, a motion to 
direct tbe receiver to turri over tbe property to you, leaving open tbe ques- 
tion of your right to bave the prevlous taxes and rent paid by him out of 
tbe funds In hls possession, would be considered. You can, if you agrée 
upon the entry, send it to inre to my address in Canada, wbicb is 'Point au 
Pic, Province of Québec, Canada.' Vèry slncerely yours, Wm. H. Taft." 

The agreed facts, then, state that "nunierous Interviews took place between 
eounsel,,atiWng 1899 and 1900,' looklng to some compromise, but witb no 
rcsult." ' At.ilb tlme was, any /'surrender pf tbe premises proposed, or any 
proposition inade In regpéct tô a surrender, except the one stated in the 
letter of bupee, Judah, \\^nia,r(ï & WOlf, of July 16, 1896. Thèse premises 
are not Ihcluded In tbe îçrf^fer bt sale made Ultimately in the Ohio suit, and 
the leaseh'old remained unsbld and unsurrendered until tbe decree appealed 
ïrom. In July, 1901, thé coflrt beiow denied ail relief, and dismissed the 
intervening )p.etltlon, but ordéred the premises restored to the possession of 
the lessor coiiipany. From this decree the Dayton Company bas appealed. 

John W. Warrington and John A. McMahon, for appellant. 
Joseph Wilby, for appellee. 

Before LURTON, DAY, and SËVERENS, Circuit Judges. 

LURÏXîN, Circuit Judge, aftër making the foregoing statement of 
the case, delivered the opinion bf the court as foUows : 

The learned trial judge denied all'felief to the lessor because he was 
of opinion that the receiver hâdrieither adopted the lease, and thereby 
'asstimed theburden of the leSsëe's cbvenants, nor made the receiver- 
ship responsible,,for the reàsonable value of the rentals accruing after 
the receivership, because fhe had never, in fact, taken actual possession 
of the premises. 

A receiver appointed by a courtiof equity does not become the as- 
signée of a leasehold merely because he is placed in possession of such 
a. term. Such a recciVer is the mei*e custodian of the court, and no 
thange of title occurs by reâson pf tiis appointment. His possession 
js not by act of the parties jfpr, under any assignment, for he holds 
under and for the court iappoihting him. The property in his custody 
is in custodia legis.. 

In the absetjee of some statute casting the title upon the receiver, 
orisome assignment made by the lessee, it is difficult to see how a judi- 
ciàl receiver cân in any accurate sensé bè said to be the assignée of the 
tëriri. Thëi-ê iS no pfivity of estate betwèën such a receiver and the 
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kssor, as the appointment neither changed the title nor created any 
lien on the property. Thèse principles are well settled. Carsvvell v. 
Trust Co., 20 C. C. A. 282-285, 74 Fed. 88 ; Farmers' Loan & Trust 
Co. V. Northern Pac. R. Co. (C. C.) 58 Fed. 257; Bell v. Protective 
League, 163 Mass. 558, 40 N. E. 857, 28 L. R. A. 452, 47 Am. St. 
Rep. j8i ; Oil Co. v. Wilson, 142 U. S. 313-322, 12 Sup. Ct. 235, 35 
L. Ed. 1025 ; Railroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 
787, 36 E. Ed. 632 ; Gaither v. Stockbridge, d"/ Md. 222, 9 Atl. 632, 
10 Atl. 309; High, Rec. p. 273; Stokes v. Hoffman House, 167 N. Y. 
554. 60 N. E. 667, 53 E. R. A. 870; Tradesman Pub. Co. v. Knoxville 
CfH* Wheel Co., 95 Tenn. 634, 32 S. W. 1097, 31 E. R. A. 593, 49 Am. 
St. Rep. 943. 

Cases hâve been cited from the New York court of appeals in which 
it is asserted that there is no différence between an assignée and a re- 
ceiver who takes possession of leased premises. But the cases cited 
are based upon a construction of a statute of that state which the court 
construed as vesting title in receivers of insolvent companies. Attor- 
ney General v. Atlantic Mut. Eife Ins. Ce, 100 N. Y. 280, 3 N. E. 
193 ; Woodruff v. Railroad Co., 93 N.- Y. 609. That a chancery re- 
ceiver is not an assignée of a term is thoroughly settled in New York. 
Stokes V. Hoffman House, 174 N. Y. 554, 60 N. E. «667, where the 
New York cases are reviewed. 

The mère fact that a judicial receiver has taken possession of a 
leased line of railroad or a leased railroad equipment, and has used 
same for the benefit of his trust, has not, without other circumstances, 
been regarded as amounting to an adoption of the lease, or an as- 
sumption of the covenants of the term. 

The doctrine that a receiver may take possessicyi of a leasehold, and 
use the premises for a reasonable time to enable nim to elect whether 
he would adopt the contract and make it his own, or surrender the 
property to the lessor, so far as he is able to do so without affecting 
the term as between lessor and lassée, has become the settled rule in 
courts of the United States. Oil Co. v. Wilson, 142 U. S. 313-322, 
12 Sup. Ct. 235, 35 E. Ed. 1025; Railroad Co. v. Humphreys, 145 
U. S. 82-101, 12 Sup. Ct. 787, 36 E. Ed. 632 ; Carswell v. Trust Co., 
20 C. C. A. 282-285, 74 Fed. 88 ; Platt v. Railroad Co., 28 C. C, A. 
488, 84 Fed. 535- 

In Oil Co. V. Wilson, cited above, the court said: 

"The receiver did not simply, by virtue of his appointment, become llable 
upon the covenants aftd agreements of the railway company. High, Rec. 
p. 273; Hoyt v. Stoddard, 2 Allen, 442. Upon taliing possession of the prop- 
erty, he was entitled to a reasonable time to elect ■whether he would adopt 
this contract, and make It his own, or whether he would insist upon tlle 
inability of the company to pay, and return the property in good order and 
condition, paying, of course, the stipulated rental for it so long as he used 
it. Tumer v. Richardson, 7 East, .335; Com. v. P''ranklin Ins. Co., 115 Mass. 
278; Sparhawk v. Yerkes, 12 Sup. Ct. 104, 35 L. Ed. 915." 

In Carswell v. Trust Co., cited above, this court said : 

"Whatever the doubt at one time entertained as to the effect of a reeelver 
taking possession of leasehold property under an order of a court of equity, 
It is now well settled that such a receiver may take and retain possession 
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of leasehold interests for such reasonable tlme as wlU enable hlm to intel- 
ligently -elect ■whetheE the interest of his trust will be beat subserved by 
adopti^g: tbe lease, and making it his own, or by returning the property to 
the lessor." 

Thellability of the receivership for rentals during the titne a receiver 
has -aCiïkâUy used the leased premises has in gênerai not been disputed. 
In slicb cases, the controvérsy has turned mainly upon whether rent 
should be paid according to the stipulations of the contract between 
lessor- and lessee, or upon the basis of a reasonable compensation to 
the léSsOt. But it is said that this case is to be distinguished from ail 
of the-Èases cited because the receiver neither adopted the lease, nor 
agreed to pay rents for the premises, and never took any actual posses- 
sion. It must be conceded that the record is barren of any facts which 
would authorize us to hold that the receiver has either intentionally or 
iniplieily adopted the lease, or that he has ever expressly agreed to 
pay rent for the premises, or that he ever had any actual physical 
possession of the leasehold éstate. Notwithstanding thèse conces- 
sions, it is entirely agreeable to the équitable principles regulating the 
relatïoiî. of such officers to leasehold estâtes, that, by acts and conduct 
not involying an actual occupation of the premises, a receiver may 
come tlndèr an équitable obligation to a lessor for rents accruing 
during the receivership. A court of equity will not sufïer an injustice 
to be donc a lessor by acts or conduct which amount equitably to an 
exclusion of the lessor from the premises, and an appropriation of 
them to thé supposèd benefit of the trust. The légal relation of a 
statutory liquidator under the English company's act of 1862 seems to 
be identîcal with that of a chancery receiver, inasmuch as no change 
of title occurs upon such an appointment. The question as to when 
such a liquidator has made himself liable for rents accruing after his 
appointment, ôïi account of leasehold interests belonging to the in- 
solvent coriipany, so as to make it équitable that the landlord should 
be allowed to distrain or hâve his debt paid in fuU, has frequently 
arisen in winding up casés arising under the company's act. The re- 
suit of the décisions in respect to the liability of the assets in such a 
liquidator's custody for rents accruing after the commencement 01 
winding-up proceedings is well summarized by Lindley, L. J., in Re 
Oak Pits GoUiery Co., 21 Ch. Div. 322, 330, where it is said : 

"If the liquidator had retained possession for the purposes of the windlng- 
up, or if he has used the property for carrying on the company's business, 
or ha» kept the property in order to sell it, or to do the best he can -with It, 
the landlord wlU be allowed to distrain for rent which has become due since 
the winding-up. In re Lundy Granité Oo., L. E. 6 Ch. 462; In re North 
Yorkshire IrouiPo., 7 Ch. Dlv. 661; In re SUkstone & Dodworth Goal & Iron 
Co., 17 Ch. Dlv. 158; In ce South Kenslngton Oo-operatlve Stores, 17 Ch. Dlv. 
161; and see In re Brown, Bayley & Dlxon, 18 Oh. Dlv. 649^ per Fry, J. 

"2. But Jf he has kept possession by arrangement with the landlord, and 
for his benefit as well as for the beneflt of the company, and there is no 
agreement with the liquidator that he shall pay rent, the landlord is not 
allowed to dlstraln. In re Progrès» Assurance Co., L. B. 9 Eq. 370; In re 
Brldgewater Engineering Co., 12 Ch. Dlv. 181. When the liquidator tetains 
the property for the purpose of advantageously disposing of it, or when he 
continues to uSe It, the rent of It ought to be regarded as a debt contracted 
for the pUrpose of windlhg up the company, and ought to be paid in full like 
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«ny other debt or expense properly Incurred by the Uquidator for the same 
purpose; and in such a case it appears to us that the rent for the whole 
period during which the property is so retained or used ought to be paid 
in fuU, without référence to the amount whlch could be realized by a dis- 
tress. This was the View talien by Lord Justice James in the Case of Lundy 
Granité Company, and by Mr. Justice Fry in Re Brown^ Bayley & Dixon, 
and by Mr. Justice Kay in the présent case. But no authorlty haa yet gone 
the length of deciding that a landlord Is entltled to distrain for, or be pald 
in full, rent accrulng slnce the commencement of the winding-up, where the 
liquidator has done nothing except abstain from trylng to get rld of the 
property whlch the company holds as lessee. If the landlord had endeavored 
to re-enter, and the liquidator had objected, the case mlght be différent, but, 
having regard to the provisions of the company 's act of 1862, we are of 
opinion that, in the case now supposed, the landlord must rely upon his 
right, If any, to re-enter and prove for the arrears due to hlm, and that he 
Is not entltled to anythlng more." 

That the receiver was not in the actual possession of the leased 
premises is not necessarily conclusive against liability. He was con- 
structivdy in possession, for the decree appointing him described this 
leasehold by référence, and directed him to take possession. More 
than that, ail persons were enjoined from interfering with the property 
thus placed in his care and custody. If the lessor had without leave 
of the court, or consent of the receiver, intruded upon the premises, 
by re-entering, it would hâve been a plain contempt of court. 

It is very plain, from the facts heretofore stated, that the value of 
this Dayton mill and water power to the Columbia Straw Paper Com- 
pany was not in its opération as a going concern, for it was closed 
down and dismantled so soon as it was acquired, and was kept closed, 
together with 8 other mills, although the rents were paid until just 
before a receiver was appointed. That this was done for the benefit 
of the 30 mills which were operated, we may fairly and justly infer. 
It is a case where the facts speak for themselves. Under such condi- 
tions, a receiver might well continue the policy of the mortgagor 
company by simply holding onto the leasehold. If he could do this 
without paying rents, so much the better. If he incurred liability by 
endeavoring to keep it, the return was in the benefit to the other mills. 
So long as the mill site and water power was in his constructive pos- 
session, it could not be operated in compétition, and to the disad- 
vantage of the other mills in his charge. Actual occupancy was, there- 
fore, not necessary to continue to the receivership the same value 
which the Dayton mill had had to the Columbia Straw Paper Com- 
pany. 

That the receiver desired to keep thèse premises with a view of thus 
using it in the continuation of the Straw Paper Company business, and 
of doing the best he could do with it as a part of the great combination 
of mills upon which the mortgage under foreclosure rested, would 
seem to be inferable from his gênerai conduct toward the lessor as 
shown by the facts we hâve heretofore stated. To briefly restate the 
substance of thèse facts : First. When the first installment of rent ac- 
crued after his appointment, he responded to a demand for the rent 
by a request for time to look into the matter. This was early in 1895. 
Second. We pass over the negotiations which foUowed, between the 
mortgagees and an agent of the Dayton Company, looking to a sur- 
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render of thè lease, and which came to no resuit, as possibly not closely 
Etffecting the* quéétiOn of the receiver's liability, though indicative of 
tM'uriwUli^gnç^'ç'prthe forëclosirig mortgagêès^tô kurrender. Third. 
"V^iÇifind tJjatiWfflen thelçgso!!: applied to himici July, 1896, to either 
bave'ân iordfer entered declining to adopt the lease, or provide for the 
rMHfe h^.ditf lléither, but tûrned the application over to the attorneys 
l'Ijjjt^l^pHhg' 'ithe foreClosùï^^ who repliçd by expressing 

thie opinion "fhat the lease cculd be surrendered, so far as the bond- 
hoidecs andthe two r£ceivear? are; concerned, by orders enter ed upon 
çûtiditton that ail rent claims be released, and that the lessor assume 
aill, bai^k, taxes?' Fourth. To the pétition of the lessor filed in July, 
l^gSiitflie.receiver defenàed by denying liability, but did not propose 
to surrender the property, or ask any instruction from the court in 
re?pept,to,the matter. Fifth.; Still later, the receiver's attorney, when 
ùrgéd';t;9, some conclusion, ''disclaimed any knowledge of the value of 
thefïeîisehold to his clients, aild requested time to look into it, and to 
(^OCTespond with them." ^ 

The,. proposition to accept ai surrender of the property from the re- 
ceiyer, not waiving the çlaim "to past taxes and rents," was taken un- 
der ccoisideration, without any resuit. The application rocked along 
from' Jùiy, 1896, to July, 1 901, without a proposai to surrender the 
lease,, when the court finally denied ail rents, but ordered the receiver 
to surrender the piremises to the lessor. 

tJnder the circumstances of this case, we conclude that the receiver, 
to use, the words of Lindley, L, J., in Re Oak Pits Colliery Co., 21 
Ch. ipiy. 322, 331, has donc much more than to merely "abstain from 
tryingfto get Hd of the property which the company held as lessee." 
His whpie çonduct was that of one who was neither willing to give up 
the pr^emjses, jiior to make the lease his own. Neither can the Dayton 
Çpmpïuiy wholly escape criticism for its inaction and uncertain atti- 
tude. It had reserved a right to re-enter for default in rents, and this 
right it. i^ight hâve exercised by notice and proper application to the 
court bqiçw. True, it was under no légal obligation to avail itself of 
this i;ighk though its failure to do so deprives it of some of the 
équitable; considération which might otherwise add to the weight of its 
prèsent.ciîiim. That it did not do so is most probably accounted for by 
its reluctftpce to fprfeit the lease so long as there was any hope that 
the reeeivfr \YOuld adopt it. The delay requested by the receiver in 
response to the first rent account sent him was calculated to luU the 
lessor ,intq a belief that the receiver might make the lease his own. 
Such an opinion was also strengthened by the nonaction of the mort- 
gagor co,mpany and of the mortgagees, although both had under con- 
sidération a surrender of the lease. But in July, 1896, the patience 
of the lesspr seems to hâve reached a limit ; for the letter of its attor- 
neys, un4er date of July 8, 1896, can be but regarded as calling upon 
the receiiverj^o either hâve an order entered declining the lease for his 
trust, or jtq provide for rents. This endeavor to re-enter was pre- 
vented by'-ithe conduct of the receiver in referrîng the matter to the 
attorneys r(ÇP,resenting the foreclosure proceedings, for answer. This 
answer must be regarded as the answer of both the receiver and the 
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mortgagees, who were alone interested, for, hayihg submitted this 
communication tô the attorneys of the mortgagees for answer, the re- 
ceiver must be regarded as bound by the answer. In effect, the rea- 
sonable demand for a surrender of the leased premises was rejected, 
for it involved as a condition that ail demands for past rents and taxes 
should be released. The proposition to surrender the property, re- 
serving ail question of liability for past rents and taxes, was renewed 
after the pétition of the appellant was filed. This; though most rea- 
sonable and bénéficiai to the receivership, unless the purpose of the 
receiver was to maintain control of the term and of the premises for 
the gênerai benefit of his trust, was taken under considération, and, 
so far as this record discloses, was never answered ; for no efîort was 
ever made by the receiver to obtain-an order surrendering the prem- 
ises, and no such order was in fact made until made as a part of the 
decree herein under review. 

Thèse considérations lead us tô the conclusion that the receiver 
has appropriated the premises to the use of the other properties com- 
mitted to his charge, in the way in which it was most useful, by retain- 
ing his hold upon the term, and his constructive possession of the 
premises; and that from July i6, 1896, he ought to compensate the 
lessor by paying the rents stipulated in the lease and the taxes, both 
limited to rents and taxes accruing thereafter, and up to the date of 
the decree restoring possession to the lessor, but without interest. 
We fix the date of July 16, 1896, as the date when the receiver must 
be regarded as coming under an obligation to pay the accruing rentals, 
because we must regard the answer to the request for a surrender as 
a defînite objection to a re-entry by the lessor except upon conditions 
which the receiver had no right to impose. The mortgagees who must 
sufifer by this decree hâve no possible ground for complaint, for they 
seem to hâve guided the conduct of the receiver which has involved the 
receivership in this burden. 

The decree will be reversed, and a decree entered in accordance Tvith 
this opinion. 



UNITED STATES v. CHICAGO, M. & ST. P. RY. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. June 16, 1902.) 

No. 1,740. 

Pdblic Lands— Suit bt Unitbd States for Cancbllation of Patent- 
Dépenses. 

Where a patent has been issued to a rallroad company for land to 
wbich an individual liad acquired a prior right under the homestead 
law, the United States Is under an obligation to convey the land to the 
rightful claimant, which entltles it to maintain a suit to cancel the 
patent, but in such suit, which is in fact one between private parties, 
involving no public interest or right, the court may properly take Into 
considération the equities as between the real parties In interest. 

Same— Suit for Bbnefit op Private Person— Défense of Lâches. 

At the tlme of the passage of an act making a raih-oad grant, and 
of the liv-lthdrawal thereunder of the lands within Its Umlts from entry, 
a certain tract within the indemnity limlts was covered by a valld 
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■ . hpmeste^^cl fiUng. Thls flllng was subsequently canceled on a contest, 
'' a^id tl» écJntestaiit theti sought to flle a homéstead claim thereon, but 

■y; lé&aàmitû the rtgltt,;l)y: flie local la»di. office, on the ground that the 
; ItiW ^iftclbeen witbdraiSiTft under the raiiroad grant. Tbe land was after- 

; ïFarJiJ ;flelected by £he ralliroad company as Indemnlty land, and was 
paténtëd as Such, and som bythe company to a purchaser who had no 
kDoWledge or notice of tbe homéstead claim, which was not of record. 
A,fter;tBfe purchaser andhis grantees had been In possession for 16 years, 
aMhad pald for the land, suit was brought, by ;the United States 
againstrthe railroad company and Its grantees, to caucel the patent, for 
thé ben^t.of the homéstead appllcant. It was 30 years after the original 
éàleof the' land by thé company before subpœna in the suit was served 
oii ità gïantees. Under the statute of the state, an action at law to re- 
coTeÉJiand: was defeated by 15 years' adverse possession. HeU, that 
th,« Énowledge of the homéstead claimant of the existence of his claim 
dùring the yearfe the land was held by défendants was attributable to 
the United States, and that Its flght to malntahi the suit in his interest 
^asbarréd by lâches. 

Appeal fçom the Circuit Court of.the United States for the District 
of Minnesota, . 

On March 6, 1893. the United States filed their biU of complaint in the 
aboveaotl<?n|igalnst the Ç!hi|Cago, Milwaukee & St. Paul, Ràilway Company, the 
Southern MJnnesota RaJlway Company, Mlchael Donovan, Thomas S. Thomp- 
son, and 0. C. Erlchsrud. Service of subpœna was made upon the rallway 
companléïi aÉd Donovan;iand on August 11, 1894, sald companies answered 
the. bUl. Donovan did not answer the bill till March 6, 1901, and then by 
his aneweîf floajfçssed the game, and prayed that the relief asked for might 
be granted. On March 4, i901, a supplemental bill was flled by the United 
States in sald action, whereln It was stated that no service had ever been 
made ûpbii Thompson or Erlchsrud, and that no testimony had ever been 
taken In the cause; that O. O. Erlchsrud had departed thls life sinoe the 
comiilfSîÇ^ent of the action, leaving, , surviying him, Anna, Erlchsrud, his 
wldow,i^ddle J, Erlchsrud, Mabelle Erlchsrud, and Julia P. Erlchsrud, his 
chlidréli kjttd only helrS at law, and that on June 24, 1899, sald heirs had 
jolried ïii à' deèd of the land In question to Louis K. Woodwick. Process 
was prafett! agalnst thèse last^named défendants, and on May 2, 1901, Anna 
Erlchsrud, Addie J. Erlchsrud, Mabelle H. Anderson (formerly Erlchsrud), 
Julia P. geD(iJJi|;ton (formerly Erichsrud), and Louis K. Woodwick answered 
the bill âhd suppleniental bill. Thls action was commenced by the United 
States for the purpose of having the E. % of the N. W. % of section 35, 
township 101, range 28, flfth P. M., Minnesota, restored to the United 
States, upon the ground that the land had been Improperly certifled to the 
State of I (Minnesota as a rpart of the indemnlty lands of the land grant 
of July 4, 1866, made in aid of the Southern Minnesota Railway Company, 
for the rèftlsoA that, prier to the passage bf the land grant act of July 4, 
1866, a homéstead claim had been flled upon sald land by one Luman 
Barkley. The material faets, as shown by the pleadings and proofs, are 
as foUows; Çhe land Is wlthln the indemnlty limits Of the act of July 4, 
1866 (14 Stat. 87). The wlthdrawal of lands along that portion of the 
Southern .MlpBesota R^llroad extension opposite sald land was ordered 
, August 23;,, }8o6, and tfte prder received by the district lapd office Septem- 
bor lOtt fotlOfWing. November 29, 1870, the Southern Minnesota Eailroad 
Compai^y-, sfîécted the tract of land In controversy in Heu of land lest In 
the granted «niits of i^ie açt of July 4,, 1866, and the land department cer- 
tilled, sald land to th^ state, of Minnesota for the benefit of sald railroad 
company Màjrch 25', ISTl. The state of Minnesota conveyed sald land to 
sald raijjroad company Angust 8, 1871. The land was sold under a mort- 
gage fç^lÊiclpSiire tOjA. P. Mann and Et. H. Camman In February, 1877. It 
wàs cphtieyed by 'Mann and Camman to the Southern Minnesota Rallway 
Ophip^toy lif|aj;<jjj 3, 1,877. It was conveyed by sald railroad company to 
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O. C. Erichsrud Mareh 20, 1888. November 6, 1898, It was decreed by the 
probate court of Faribault county, Minn., to Anna Erlchsrud, Addie J. Erichs- 
rud, Mabelle H. Anderson, and JuUa P. Remlngton, as heirs at law of 
O. 0. Erlchsrud, deceased. May 24, 1899, thèse heirs at law conveyed the 
same to the défendant Louis K. Woodwick, for the sum of $2,000 cash. 
On June 21, 1866, Luman Barkley, a person duly qualifled to acquire lands 
under the homestead law of the United States, dnly made entry as a home- 
stead of the land In controversy, together with an adjoiniug tract of 80 
acres in section 26. January 14, 1868, the entry of Barliley was canceled 
on account of the abandonment of the land by Barkley. June 6, 1868, 
Michael Donovan entered as a homestead the 80-acre tract in section 26, 
and subsequently received patent for the same. It was in pursuanee of a 
contest initiated by Michael Donovan in 1867 that Barkley's entry was can- 
celed. When Michael Donovan was notifled by the local land office that 
Barkley's entry was canceled, he, about June 6, 1868, applied to enter the 
tracts of land of 80 acres each in sections 35 and 26, respectively. Donovan 
was allowed to enter the tract in section 26, but was Informed by the local of- 
fice that the tract in section 35, the land in controversy, had been witbdrawn 
from sale for the reason that it was within the indemnity limit of the land 
grant contained in the act of July 4, 1866. Donovan made no written appli- 
cation in June, 1868, to enter the tract in section 35. When Donovan initiated 
the contest against Barkley in 1867, he signed a paper which was called an 
application to enter the land in controversy. This paper was in blank as 
to date, and it was undoubtedly to be properly fllled ont wben Barkley's 
entry should be canceled, but when the entry was canceled this paper was 
destroyed, as it was claimed the land was not subject to entry for the reasons 
herein stated. Donovan used the land in controversy, in connection with 
his homestead in section 26, till 1885, when one Thompson went into pos- 
session of the same as assignée of a contract made by the Southern Min- 
nesota Eailway Company, and under and in pursuanee of which tltle to the 
land was flnally conveyed to Erlchsrud. Donovan bas not been in possession 
of the land since 1885. 

John M. Gilman (Milton D. Purdy, on the brief), for appellant. 
Burton Hanson and W. H. Norris, for appellees railway companies. 
Andrew C. Dunn, for appellees Erlchsrud, Anderson, Remington, 
and Woodwick. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

The claim of the United States is this: At the time of the with- 
drawal of indemnity lands along the line of the Southern Minnesota 
Railway Company opposite the land in question, to wit, on Septem- 
ber lo, i866, there was a valid homestead filing on the land in ques- 
tion, made by Luman Barkley on June 21, 1866. That the cancella- 
tion of Barkley's entry on January 14, 1868, left the land in contro- 
versy open to sélection by any légal applicant. Ryan v. Railroad Co., 
99 U. S. 382, 25 L. Ed. 305 ; Wisconsin Cent. R. Co. v. Price Co., 
133 U. S, 496, 10 Sup. Ct. 341, 33 E. Ed. 687. That as Michael 
Donovan applied to enter the land in June, 1868, and was wrongfully 
refused so to do by the local land office, that Donovan still is entitled 
to enter the land for the reason that the Southern Minnesota Railway 
Company did not sélect the same as indemnity land until November 
29, 1870. There is no question but that the United States can com- 
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raençie ^^!^ ipa^intaîn thîs action, so far as its right to do so is con- 
çprriied.! 'Maiii Wyck v. Knevals, iô6 U. S. 360, i Sup. Ct. 336, 27 L. 
Éd. 201JJ Ûi. S. V. San Jacinto Tin Co., 125 U. S. 273, 8 Sup. Ct. 850, 
31 L. Ed. 747; ' U. S. V. Missouri, K. & T. R. Ce, 141 U. S. 358, 12 
Sup. Ct. 13, 35 L. Ed. 766; u; S. V. Oregon & C. R. Ce, loi Fed. 
316; y. S. V. Winona & St. P. R. Co., 15 C. C. A. 117, 67 Fed. 969; 
chapter 376, § 2, 24 Stat. 556. But as it conclusively appears by the 
record inthis case that the United States has no interest in the land 
itself, and that the whole object of the action is to restore the land to 
the UniiedyStates in order that ït may convey it to Donovan, the case 
falls withiri the rule announced in U. S. v. Beebe, 127 U. S. 338, 8 
Sup. Ct. 1Ô83, 32 L. Ed. 121, wherein Justice Lamar uses the follow- 
ing langtia,ge: 

"We aré'OJE the opinion tliat wlien the government is a mère formai com- 
plalnant in a suit, not for the purpose of asserting any public right, or pro- 
tectlng any publie interest, title, or property, but merely to form a conduit 
through Mrhich one prlvate pWaon can eonduct litigatlon against another 
private person, a court of equlty will not be restralned from administering 
the equities exlsting between the real parties by any exemption of the 
government designed for the protection of the United States aloue." 

The fact that this action is claimed to hâve been brought under the 
act of MarÇh 3^ 1887 (24 Stat. 556), cannot affect this rule. The act 
referred to''simply confers the right to bring this action after demand 
and refusai to convey. It does not say that the government shall re- 
cover in any cvent. If this had been the object of congress, it would 
hâve beèii easier to liave devested the title by the act itself, without 
going into court, which, of course, could not hâve been donc. Con- 
ceding, b;ti:| not deciding, that the facts show that Donovan obtained a 
right to the laiid in controversy, superior to the Southern Minnesota 
Railwày Gompany, still we are of the opinion that thèse same facts 
disclose a case where the doctrine of lâches should be applied. This 
land was certified to the state of Minnesota March 25, 1871, 22 years, 
lâcking a few days, prior to the commencement of this action against 
the railway companies. The Erichsrud heirs and Woodwick were not 
brought into the suit by supplemental bill till March 4, 1901, 30 years 
àïter said c'éftification. This action could hâve been commenced by 
the United States at any time after the date of certification, and Don- 
6Vân's loiowlèdge of his claim to this land must be held in this action 
to be the kiiqwlédge of the United States. Donovan was out of pos- 
session of thé land 16 years prior to the commencement of this suit 
against thë Erichsrud heirs and Woodwick. By section 5134, Gen. St. 
Minn. 1894, actions for the recOvery of real estate are limited to a 
period of 15 years from the last possession of the plaintiff or his an- 
cestor oi:Jgrântor. This court in the case of Kelley v^ Boettcher, 29 
G. C. A. i4, 85 Eed. 62, exhaustively discussed the rules which govern 
the application Of the doctrine of lâches. Without repeating what is 
there said, we may state on the authority of the case referred to, and 
the authoritiês therein cited, that thé settled rule is that courts of 
equity are not bound by, but thât they usually act or refuse to act in 
analogy to, the statute of limitations relating to actions at law of like 
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character, and that, when a suit is brought after the statutory time has 
elapsed, the burden is on complainant to show, by proper averment 
and proof, that it would be inéquitable to apply the doctrine of lâches 
to his case. We think that the évidence in this case not only does not 
show that it would be inéquitable' to apply the doctrine of lâches, but, 
on the contrary, the évidence shows that in equity and good con- 
science it ought to be applied. O. C. Erichsrud, as assignée of the 
contract held by Thompson, paid the balance due on the contract to 
the Southern Minnesota Railway Company, and received a deed for 
the land in controversy March 20, 1888. At this time Erichsrud 
seems to hâve had no notice of the claim of Donovan. Donovan was 
out of possession, and there was no claim of record. On May 24, 
1899, when Woodwick purchased the land from the Erichsrud heirs, 
paying $2,000 therefor, O. C. Erichsrud had not been served with 
subpœna, and the heirs were not parties to this action. If Erichsrud 
was an innocent purchaser, then Woodwick obtained whatever title 
Erichsrud could convey. This suit, at the time Woodwick purchased, 
was not lis pendens, as Erichsrud had not been served with subpœna. 
Murray v. Ballou, i Johns. Ch. 566 ; Union Trust Co. v. Southern 
Inland Nav. & Imp. Co., 130 U. S. 570, 9 Sup. Ct. 606, 32 L. Ed. 
1043. It is claimed that Woodwick cannot be an innocent purchaser 
for the reason that he or his grantors never had the légal title. 
Whether the certification of the land in question under the facts as 
they appear in this case carried the légal title, or whether Woodwick 
can be said to be in a technical sensé an innocent purchaser, we do 
not care to détermine. He certainly occupies a position which appeals 
to a court of equity to such an extent as to justify this court in refus- 
ing relief after the statute of limitations at law has run. 
The decree below was for the right party, and is afifirmed. 
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BMBRSON BLBOTRIC MfeG. œ. v. VAN KORT BROS. ELECTRIC 00. 

, (Circuit Court, E.D. Missouri, E. D. June 21, 1902.) 

,■;-■: Ko. 4,311. 

1. i'ATENTs— Intention— Nbw, Combination of Old Eléments. 

' A Combination of elemests in a single devlce, whifeh by their joint 
and co-operatlDig action, pi:<)ôuce a new and useful resuit, or an old re- 
f|ilt|ln a more facile, econpmiçal, and efficient way, constitutes invention 
wiiàln the meanlng of Jhe patent law, notwithstanding the fact that 
' eâeli of the éléments separately consldered, or In otBer comblnations, 
was old, and well known là the art. 

S. Saîie— Anticipa-Tion-^Obal Testimont to Establish. 

1 The oral testlmony of Iwltnesses speaklng from memory only In re- 
spect to past transactions and old structures , claimed to anticipate a 
,...ptitented devIçe, but which are liot produced, Is very unrellable, and it 
'Uiiist be so clear and satisf actory as to convince thé court beyond a 
■réaSonable dotibt before It wiU be accepted as establlshlng anticipation. 

8. SaMb— INpringBMknt— LtjbbIcatbd Bearings. 

The Meston patent, No. 622,247, for i an Improvement in lubricated 
bearings, deslgned specially for use In connection wlth electric celling 
fan motors, consistlng of a combination of devices, the principal one of 
whlçh Is a spiral groove In the hub of the aribature openlng into an oil 
Cup'àt its lower end, and extendîng up the bearing to a réservoir at Its 
Uppeï end in such a way that when the fan is in motion the oil is 
fowed up the groove from the cup on the prlnclple of the Archimedean 
sprew; lubricating the shaft, and the excess belng discharged into the 
rësètvôlr, was not antlcipated, and shows a combination, whlch, although 
the éléments were old, discloses patentable invention. Claims 3, 5, 6, 
and T also fteJd Infrlnged. 

In Equity. Suit for infringement of letters patent No. 622,247, 
for a lubricated, bearing for electric ceiling fan motors, issued to 
Charles R. Meston April 4, 1899. 

Paul Bakewell, F. R. Cornwall, and J. M. Holmes, for complainant. 
Albert H. Walker and Peers, Femmer & Peers, for défendant. 

ADAMS, District Judge. This is a suit to restrain the infringe- 
ment of claims 3, 5, 6, and 7 of letters patent of the United States No. 
622,247, dated April 4, 1889, granted to complainant's assigner, 
Charles R. Meston, for an improvement in lubricated bearings designed 
specially for use in connection with electric ceiling fan motors. The 
défenses are want of novelty and noninfringement. The complainant's 
invention consists of a method of lubricating automatically the vertical 
shaft around which the armature of a pendant electric fan motor re- 
volves. The essential features of the invention, as described in the 
spécification, are "to provide a rotary élément [the hub of the arma- 
ture] with a spiral groove, whose lower end opens into an oil cup, 
and whose upper end opens into a réservoir, whereby the rotation of 
said élément in the proper direction forces the lubricant upwardly 
around the shaft, on the principle of an Archimedean screw." The 
method of opération is to supply the lower oil cup, which is intégral 
with the hub, with oil sufficient to submerge the lower bearings of Ihe 
hub and the lower end of the spiral groove which forms a continuons 
channel in the armature bearing, around the shaft from the lower 
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or central portion of the oil cup extending upwardly to the réservoir 
at the top of the hub. When the fan is put in motion, the oil is forced 
by the centrifugal action of the rotating cup up the channel on the 
principle of the Archimedean screw, lubricating the shaft as it goes, 
and any superfluity finds its way into the upper réservoir. When the 
fan is stopped, the oil by gravity falls back through the channel into 
the lower oil cup, ready for repeated service when the fan is again 
started. To avoid friction, the lower end of the revolving hub rests 
upon a bail bearing, consisting of a séries of hardened steel balls, 
which travel or rest upon an annular-shaped track placed in the bottom 
of the oil cup. The claims alleged to be infringed by the défendant 
are as foUows : 

"(3) The eombinatlon, wlth a rotary élément havlng a spiral groove, an 
oU cup, Into whlch the lower end of sald spiral groove opens, and a réservoir 
Into whlch the upper end of sald spiral groove leads, for receivlng and re- 
tainlng the oil at a point above the oil cup while the rotary élément is oper- 
ating; substantlally as described." 

"(5) The combination, wlth a flxed shaft of a hub mounted thereon, a 
réservoir formed at the upper end pf the hub for receivlng and retalning 
the oil at a point above the oil cup while the rotary élément is operatlng, 
an oil cup surroundlng the lower end of the hub, and there belng an internai 
spiral groove formed in the hub, whereby, when said hub is rotated, lubricant 
is forced upwardly around the shaft and Into the réservoir; substantially as 
described. 

"(6) The combination, wlth a flxed shaft, a rotating hub mounted thereon, 
a réservoir arranged on top of said hub, an oil cup arrangea at the bottom 
of the hub, there being an internai spiral groove in the hub for elevatlng 
the oil from the oil cup to the réservoir when the hub Is rotating, sald groove 
also permittlng the oil to pass from the réservoir to the oil cup when the 
hub is not rotating, and a bail bearing for sald hub, located below the 
lowest oil Une of the oil cup; substantially as described. 

"(7) The combination, wlth a rotary élément formed wlth a spiral groove, 
of an oU cup Into which the lower end of said spiral groove opens, and a réser- 
voir into whlch the upper end of said spiral groove leads, and a bail bearing 
for said rotary élément, which bail bearing is arranged in the oU cup and 
nnder the oil Une thereof ; substantially as described." 

The device made by thèse combinations is undoubtedly highly useful 
and meritorious. It has gOne into very gênerai use, and has largely 
superseded other devices which were employed before its discovery. 
In fact, defendant's able counsel concèdes its merit, and, as I under- 
stand from his statement of défenses and argument, concèdes its pat- 
entability generally, but contends only that Meston, complainant's 
assigner, was not the original and first inventor of it. This contention 
présents the main question for détermination. It must be conceded at 
the outset that the separate éléments of the claims in question were not 
new with Meston. The shaft, the hub, the oil cup, the réservoir, the 
spiral groove, and the bail bearing were each and ail well known before 
his invention was patented. It must also be conceded that the method 
of lubricating a vertical shaft by the dripping of oil operating by 
gravity from a conveniently located overhanging oil cup has long been 
practiced, and that the lubricating of a vertical shaft revolving in a 
close-fittittg bearing, with oil taken ùp from a lower surrounding oii 
cup, according to the principle of capillary attraction when the shaft 
is put in motion, is also an old expédient. But the fact that the élé- 
ments were ail old is of no conséquence, provided their combination, as 
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found in tjhe claîms in question, was new and original, and produced a 
new and u§eful resuit. 

Complainànt starts with à prima facie càise of novelty and invention 
arising from fhe grant of t|iè patent, but défendant cpntends that the 
prior art,' as disclosed in certain patented and unpatented structures, 
shows a full and complète anticipation of complainant's invention ; and 
this contenti.on must now bé examined. The Roberts patent, No. 
42,308, granted April 12, 1864, was for an improvement in lubricating 
spindles. It discloses an uppèr and lower oil cup gûrrounding the 
spindle or shaft, and descrit)es: the process of oiling the sh'aft as it re- 
volves, on the principle Ôf càpîUary attraction. It shows ho spiral 
groove forming a channel in the hub, beginning in thé lower oil cup 
ànd eriâiflgjih the upper one, and dèsçribes nô principle of opération 
like that 01 the Archimedean screw. :,In fact the éléments of the 
Roberts patent Gould not operate on that principle. Neither does it dis- 
close the b^U bearing in any combinatiçri; much less, in the combina- 
tion of éle^ipènts disclosed by compi$ihân.;t's patent. The Bartlett pat- 
ent. No. 4^^,271, granted April 18, 1865, is also for an improvement in 
lubricatirag^ïspindles. It shb#s a spiral groove, but not in the rotary 
elementi ;=*T^hé groove of the Bartlett patent is in the stationary casing 
surrdUhdilig' the rotary elêniënt. It doès not show the oil cup or 
réservoir, , OC; b*ll bearings Osf the Meston patent, and it does not 
operate'ibn the principle of an Archimedean screw. On the other 
hand, the"ôpdï;al;ion of the !dèV}ce of the patent is to keep a constant 
current of; olf lû.wing frdm th4;plàce of iogreSs down a vertical groove, 
thenceintcii a Horizontal grocfi/e, thence through à hole into a spiral 
groove, thence up the spiral sgroove to the placé of original ingress. 
Air that îsfelâinied for this pistent by léa,rned counsel for défendant is 
thatit ^Kqvvrs the spiral grooye in the stationary casing. The Diehl 
patents, Nos. .414,757 and 537,679, granted November 12, 1889, and 
April 16, 1895, show a bail bearing in an oil cup under the rotary hub 
of an artnaturercarrier of a fan motor, and, also an upper and lower oil 
cup, in soïn&wb^t différent combination than is elsewhere disclosed. 
But neithjer ©fiithése patents shows anyispiral groove channel in the 
bearing pFiîçl^e^where, intendéd to serve the purpose of the Meston pat- 
ent; They^ .operate on ati tptally différent principle, and embody no 
$Mh combinationiof elemi^ts as would permit of the opération of the 
M^sfcon deviicei The Beers patent,. No. 481,646, granted August 30, 
1893» shows atti upper and lower oil çhamber and a bail bearing for 
lêbd hub of Ihe «irmature, but shows no spiral groove in the bearing, 
arld no apraî^emejat of parts to permit the lifting of the oil from a 
fewertoA bigh£r oil chamber. It only shows a deviçe for pouring 
«>il into an upper chamber so related to thé armature bearing that it 
will permit thejioilto drOp or seep through the bearing and drip into 
the lower cHan^bsr as a réservoir, for such oil as may escape into it, 
and also as:;an ornamental finish to the structure. Thus the défendant 
daims tOi findiin tbe Roberts as^é second. Diehl patents the upper and 
lOwfer oil oupis»' in; the Bartlett' patent thé spiral groove, and in the 
first Diehl |>atient thé bail bearing of the patent in suit, but it finds in 
no paé of them.all thé éléments of the patent in suit. Neither does it 
find in any one of them the same or kindred principle of opération dis- 
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closed by the patent in stiît. But counsel contends that the informa- 
tion disclosed by thèse separate patents touching the utility of the 
several éléments émployed by Meston is suificient to négative his pre- 
tensions to novelty and invention. The suprême court of the United 
States in the case of Bâtes v. Coe, 98 U. S. 31, 48, 25 L. Ed. 68, in 
treating of a kindred question, says : 

"Where the thing patented Is an entirety^, consisting of a single device 
or combination of old éléments incapable of division or separate use, the 
respondent cannot escape the charge of Infringement by alleglng or proving 
that a part of the entire thing is found in one prior patent or printed publi- 
cation or machine, and another part in another prior exhibit, and still another 
part in a third one, and froœ the three, or any grcater number of such ex- 
hibits, draw the conclusion that the patentée is not the original and flrst 
inventer of the patented improvement." 

The invention of the patent under considération is the, combination 
in one device of ail the three éléments so alleged to hâve been shown 
by prior patents in such a way and manner as to produce a new and 
useful resuit, or at least to produce the old resuit in a more facile, 
economical, and efficient way. If the combination produces such re- 
suit by the joint and co-operating action of the éléments combinée, 
even if they are old, it is invention within the meaning of the patent 
law, notwithstanding the fact that each of the éléments separately 
considered or in other combihations were old and well known to the 
art. Brinkerhoflf v. Aloe; 146 U. S. 515, 13 Sup. Ct. 22, 36 L. Ed. 
1068. From the foregoing considérations it is clear that any of the 
prior patents which disclose only smgle éléments of the patent in suit, 
co-operating with its [ àssociate member or members on a différent 
principle of action, cannot avail the défendant as anticipations of the 
invention of Meston. 

It is next contended that the Conklin patent. No. 511,196, granted 
Decembei- 19, 1893, is a full anticipation of Meston's invention. This 
patent relates directly to the same utility as Meston's patent. It is 
for an improvement in electric motors, and, among other things, de- 
scribes and claims lubricating mechanism. It shows a rotary élément, 
the hub of the armature, intended to revolve about a fixed vertical 
shaft ; an upper and lower oil cup, but no spiral groove in the rotary 
élément leading from one cup into the other. It shows a coUar fixed 
to the lower end of the shaft to support the revolving hub, with a 
washer on the coUar, upon which the revolving hub directly bears. 
This hub weighs about 26 pounds, and in revolving about the shaft 
bears heavily against the supporting collar or intervening washer. 
The joint of this bearing is inside of the lower oil cup, submerged with 
oil, and is necessarily tight. It is çlaimed by defendant's counsel that 
this is the équivalent of the Meston device, susceptible of the same 
opération, and producing the same results. I am unable to agrée with 
this view. ' A considération of the spécification and claims of the 
Conklin patent discloses that the patentée himself never intended any 
operative function like that shown and fully described in the Meston 
patent,^ namély, the automatic lubrication of the shaft, accomplished 
by rapid révolutions of the rotary élément containing a spiral groove 
opening irito the lower fountain of oil, and extending the whole length 
116 F.— 62 
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of t|ie>bah,.!^nd ending in the upper réservoir, on the princîple of the 
Arch|pied^^îl screw. He says, in the spécification, a^ioUows: 

"F Indlcates a combined oll cup and support for the fan blades that In- 
closes the lo'WFçr portion of the shaf t l^arinig by a serewed tbreaded en- 
gagement "wlth thp hub, B", of thè supporitlng blade. Fig. 2 Illustrâtes the 
oil chamhèr Wlthin thls part, as It does also the oll chamber, c, hlgher up 
on the shaft; and It wUl be noted that ttie bearlhg of the shaft wlU recelve 
an adéquate supply of oll by thls arrangement of the oll chambers." 

He nowiiere describ^s ;hpw the shaft will be oiled, and certamly 
does not suggest that theuPil will be taken.up frorn the lower oil cup, 
and forced by centrifugaî ; action along a channel made by spiral 
grooves up the shaft; but his spécification and claims, in my opinion, 
clearly indicate that his method of opération was to use the channels, 
c, c, leading from the upper oil cup into the shaft as a means for in- 
troduçing th,e oil to the bearing, after which the oil would lubricate 
the shaft in its descent,, and whatever might escape from the shaft 
through the Joint at the bottom would drip into the lower oil cup, 
thereby Sfrving the purpose of lubricating the lower joint or bearing 
of the hut» pn.its supporting shoulder. Notwithstanding the forego- 
ing ob'^^Qus.. purposes shown by the patentée, Conklin, counsel for 
défendant contends that his patent discjoses ail the éléments of the pat- 
ent in suit, or at least. theîr mechanjcal équivalents. He says that the 
oil in the loTver oil cup spbmerges the bearing in the Conklin patent 
just as itdo6?:in the Meston patent, aiwi that, althougb there is no bail 
bearing in, ttieÇonklin patent, and although there is n,o spiral groove 
on therotarXimémber, yet the gyratory motion oçcasioned by the rapid 
révolutions ofi the, bub around the shaft 50 opens up the joint between 
the hub of the armature, and shoulder that it will permit the oil to be 
forced through the joint, and, when so forced through, the rapid révo- 
lution of tl^e hub wjll carry the oil up the shaft, and^thus accomplish the 
same repult as rfs;' ^cconiplished by thejMeston device. To this it may 
be answered th^t, eyen if, the gyratory action of the, machine would so 
open up the. joint as to let aiiy oil through tp the shaft, the opération 
of oiling the jSliaft would fee uppn the principle of.capillary attraction, 
and not thàt of tlje Archin^edean sci:ew. as claimed in the Meston pat- 
ent. It seen^s to.n^e alsp that tliç- opening of the joint in the manner 
suggested i? an occidental opération ,pf the machine, and is clearly not 
theresult of pii^pditation or design,^ It is scarcely cbnceivable that 
any such CQi^î(î,çr^le quantity of ojl would find its way through the 
tight joint in, question as to afiford a reliable and adéquate supply. for 
so lubricating the shaft as tio ,keep ït in that constant state of copions 
lubrication requisite for efficient ^ction. Not only so, but in my opin-^ 
ion the experiments made as shown in the proof demonstrate that no 
such. sufficjient guantity of pil could wiork its way through the tight 
joint as to lubriça,tje the shaft at ail before it becaoe heated by the 
revolutipnary motion. On the whole, ï am clearly of the opinion that 
the ConkÇHi patent neither, contemplated the opération contended for 
nor does ït|4i?close éléments that would fàirly and reasonably permit 
of suçh pperation. On the other hand, the spécification, the claims, 
aijd tijeidrawings ail clearly snow that the purpose and method of 
opération of that patent was to use the upper oil cup as the fountain 
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of supply, and to accomplish the purpose of lubricating the shaft by 
permitting the oil to drip through the opening, c, c, of the patent, from 
the upper oil cup to the shaft. 

This disposes of ail the patented structures deemed worthy of con- 
sidération, and leads to the resuit that none of them anticipate the in- 
vention disclosed by the Meston patent. But it is contended by de- 
fendant's counsel that there were certain unpatented structures in ex- 
istence and use disclosing the patented device of complainant before 
Meston applied for his patent. The first of thèse is what is called the 
"Todd Motor." The proof shows that the Dayton Fan Motor Com- 
pany is the manufacturer of the alleged infringing device of the de- 
fendant, and is conducting the défense of this suit at its ovvn expansé. 
The Dayton Company was the assignée and owner of the Conklin 
patent, already considered. This was applied for in May, 1893, and 
granted in December, 1893. About six weeks before the application 
for the Conklin patent, the Dayton Company, under the direction of 
Conklin, the patentée, manufactured the Todd motor, which cor- 
responds with the device of the Conklin patent in every particular, 
except that it has a spiral groove in the rotary member or hub of the 
armature, while the device of the Conklin patent has no such groove. 
The Todd motor has the same tight joint between the lower end of the 
hub of the armature and the shoulder on the end of the shaft as is 
found in the Conklin patent, and the spiral groove does not open into 
the lower oil cup surrounding this joint, but ends at the joint itself. 
For reasons already stated when considering the Conklin patent, there 
was evidently no preconceived design or purpose in making the Todd 
motor to form a continuous channel from the lower oil cup to the 
upper one. The groove in question was doubtless made in the Todd 
structure to facilitate the downflowing of the oil from the upper oil 
cup along the shaft. I am the more persuaded of this for the reason 
that Conklin, in making the drawings and spécification for his own 
patent a few weeks later, gave no heed or attention to the groove, 
doubtless regarding it as an obvious expédient to facilitate the down- 
ûow of the oil. His ignoring of it in his subséquent patent shows that 
he never intended that it should perform the radically difïerent and re- 
markable function now claimed for it. Not only was there no such 
intention, but, in my opinion, for the reasons stated while discussing 
the Conklin patent, the éléments of the Todd device would not permit 
of any such functional opération. The révolution of the oil cup at one 
with the revolving hub would not so carry the oil through the tight 
joint as to force it up the spiral groove, and thus accomplish the lubri- 
cation of the shaft on the principle of the Archimedean screw. 

The Postoffice Exchange motor is another of the unpatented struc- 
tures relied upon by défendant as an anticipation. This motor is in 
every important particular, for the purposes of this case, like the Todd 
motor. It was made by the Dayton Company after the Conkhn pat- 
ent was secured, and has the same tight joint between the hub of the 
revolving armature and the shoulder on the end of the shaft. If any 
substantial amount of oil could be forced through the joint of this 
motor, it would be an accidentai opération of the structure, and not the 
one intended. In my opinion, the structure never was, and never 
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could be, operatçid succesgfuUy on thè principle of the Archlmedean 
sçrew. The iwtole structure plainly enough shows that it was in- 
tended to be and .was operated by filling the upper oil cup, permitting 
the oil to seep through between the bearing and the shaft, lubricating 
the same on thç principle of gravity, and dripping, if at ail, into the 
lower oil çup. .The Cash'Register motor is another of thèse unpat- 
ented structures. This motor, as shown by the exhibits and drawings 
in évidence, in my opinion, utterly fails to disclose the invention of 
complainant's patent. It shows no spiral groove in the rotary mem- 
ber; in fact shows no groove at ail. According to the proof, this 
motor was a failure from the beginning, and was quickly abandoned 
by the Dayton Company, wh'ich made it, . Thus far T hâve treated the 
Todd motor, the Postofhce Exchange motor, and the Cash Register 
motor as if their existence in the very form shown by the exhibits and 
drawings, prior to .the filing of the application by Meston for his pat- 
ent, was fuUy established by the proof. I am not insensible to the 
rule laiddown in Coffin v. Ogderi, i8 Wall. 120, 124, 21 L. Ed. 821, 
Cantrell v. Wallick, 117 U. S. 689, 696, 6 Sup. Ct. 970, 29 L. Ed. 1017, 
and, the Barbed-Wire Patent, 143 U. S. 275, 285, 12 Sup. Ct. 450, 36 
L. Ed. i6i>. which is invoked by complainant's counsel, to the efïect 
that a patent cannot be invalidated by alleged prior invention or use 
unless the proof establishes such prior invention or use beyond a 
reasonable doubt. But I haye not deemed it necessary, in the view 
already expressed of their construction and functional opération, to 
critically consider the évidence relating to the time when thèse exhibits 
jwere first made, or when any of their éléments were embodied in them. 
I hâve carëfully considered.all the évidence relating to the so-called 
"Lorenz tracing," which is claimed by defendant's counsel to accu- 
rately represent (with one immaterial variation) a Vertical cross-sec- 
tion of the Cash Register motor as it was originally constructed in 
1895. This drawing shows ail the éléments of complainant's inven- 
tion, and, if the device represented by the drawing to hâve been made 
in 1895 is authenticated beyond a reaëonable doubt, it would réfute 
complainant's pretensions to originality and invention in the Meston 
device. TJje présent appearance of the Cash Register motor itself 
and the draWings representing the same fail, as already observed, to 
shpw the invention of complainant's patent. They disclose no spiral 
groove at: ail in the armature bearing; but it is contended that, as 
originally constructed in 1895, it had the spiral groove, and that in 
1896 it was changed by the Dayton Company from its original condi- 
tion, with spiral groove and bail bearings, to the condition shown in 
the exhibit and drawing, without arty spiral groove at ail. The évi- 
dence of this change is found alone in the testimony of witnesses based 
upon their recdllection of past events. The original motor so claimed 
to hâve been made in 1895 is not produced. Neither are any original 
working drawings, from which the motor was made, produced. Certain 
witnesses testifyabout the change. Thèse are the président, secretary, 
gênerai foreman, and the electrician! of the Dayton Company. Only 
two of them, however, — the electriciàn and foreman, — prétend to 
hâve witnessed the actual making of the change ; but their testimony 
is so uncertain and evasive on the important question as to whether 



EMERSON ELECTRIC MFG. CO. V. VAN NOET BROS. ELECTRIC CD. 981 

a Spiral groove originally existed in the bearings of the hub, and as to 
what real change was made in 1896, that I am tinable to find, even by 
a prépondérance of évidence, and much less by évidence that satisfies 
beyond a reasonable doubt, that the original Cash Register motor had 
a spiral groove, as represented in the so-called "Lorenz dravving." 
Ail the testimony identifying Lorenz's drawing with any original 
structure containing each and ail the éléments represented by the 
drawing is given by witnesses in the employ of the Dayton Company, 
which is the real défendant to this suit, and is too vague and unsatis- 
factory to bc convincing. Moreover, the witnesses are testifying 
about past trar.sactions and old structures from memory only. Such 
testimony is very unreliable. As said by this court in Williams Pat- 
ent Crusher & Pulverizer Co. v. St. Louis Pulverizer Co. (C. C.) 104 
Fed. 795, 801 : 

"The novelty of a device often dépends upon a careful and discrlminating 
examination of small and apparently inconsequential difCerenees in construc- 
tion between it and the prior art; and to permit witnesses to institute com- 
parisons in their own mlnds, and state the resuit of such comparisons in 
gênerai terms, to the effect that the unseen and unprodueed machine opérâtes 
in the same way as the machine of the patent, • * * and that the un- 
produeed machine accomplishes the same results as the machine of the 
patent, would, if tolerated as satisfactory évidence, open the door to mlstake, 
fraud, and déception." 

The suprême court of the United States, in the Barbed-Wire Patent, 
143 U. S. 275, 12 Sup. Ct. 450, 36 L. Ed. 161, in deaHng with this 
character of évidence, says as foUows: 

"We hâve now to deal with certain unpatented déviées claimed to be 
complète anticipations of this patent, the existence and use of which ♦re 
proven only by oral testimony. In view of the unsatisfactory character of 
such testimony, arising from the forgetfulness of witnesses, their liabiïîty 
to mistakes, their proneness to reeollect things as the party calling them 
would^ hâve them reeollect, aside from the temptation to actual perjury. 
courts 'hâve not only imposed upon défendants the- taurden of provlng such 
deVices, but hâve required that the proof shall be clear, satisfactory, aad 
beyond reasonable doiibt." 

Applying the well-settled rule indicated in the foregoing quotations, 
I unhesitatingly reach the conclusion that the existence of no machine 
represented by the Lorenz drawing has been so established by the 
proof as to create an anticipation of the invention of the Meston de- 
vice. 

The grant of the patent to Meston is prima facie évidence of novelty 
and invention, and I am unable to find anything, either in the patented 
or unpatented structures relied upon by défendant as anticipations, to 
disturb the prima facie case made by the patent itself. 

The record in this case shows that considérable progress had been 
made in the art of lubricating vertical shafts before complainant's 
patent was granted. One inventer had discovered the utility of the 
revolving oil cup, another had discovered the utility of the bail bearmg, 
another had discovered the utility of the spiral groove; and thèse 
différent éléments had been employed separately, or one had been 
combined with another in such a way as to produce certain fair results ; 
but, in my opinion, no one had discovered the combination of the 
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claimâ in question in this case prior to Meston. He gave the finish- 
ing and vttalîzing touchto former crude beginnings. He brought 
success ôut of comparative failures, and produced a combination not 
only practically new in itself; but which has produced new and very 
bénéficiai results. So true is this that the défendant, instead of using 
either the Conklin device orany of the other devices shown by the 
prior art, tô ail intents and purposes adopted the complainant's in- 
vention, and is now mahûfacturing and selling fan motors involving 
that invention. The facts of this case, in my opinion, bring it within 
the principles announced in the cases of Loom Co. v. Higgins, 105 
U. S. 580, 26 L,. Ed. 1177, Deere &, Co. v. Rock Island Plow Co., 
28 C. C. A. 308, 84 Fed. 171, and Gris'wold v. Harker, 10 C. C. A. 435, 
62 Fed. 389. The chîef feature of complainant's device is the spiral 
groove or channel opening into the lower oil cup and extending up 
the bearing tothe upper réservoir in such way as to permit the rais- 
ing of oil on t}ie principle of the Archimedean screw. This feature is 
the important élément of each claim in controversy, and co-operates 
with the other éléments of each daim in such way as to make an 
effective machine. I therefoîre hâve concluded that each of the four 
claims in ç|U<jstiotl învolves invention, and is valid. There is prac- 
tically no dièpute about infringement. The defendant's device involves 
the invention of each and ail the claims. 
A decree will be entered for eomplainant. 



GEOÈGB B*OST CO. v. SAMSTAG et al. 

(Circuit Court, S. D. Ne-w York. June 10, 1902.) 

1. Patents— Infbingemknt-^Hosb Supporters. 

The Gorton patent, No. 552,470, for a hose supporter, held not Infringed 
on a motion for a prellmlnary Injunction. 

In Equity. Suit for infringement of letters patent No. 552,470, 
issued to Robert Gorton December 31, 1895, for a hose supporter. 
Oh motion for prélimittary injunction. 

Charles Neave, for eomplainant. 
J. Edgar Bull, ior défendante 

LACOMBE, Circuit Judge. In the supporters made by the de- 
fendants the buttons hâve metallic shanks, uncovered by rubber or any 
other material, which shanks engage with uncovered metallic loops. 
It would be expanding the patent beyond the construction given to it 
in Judge Coxe's opinion in the earlier case to hold that such a device 
infringes the claims, and the court is unwilling thus to expand it upon 
motion for preliminary injunction, 

The motion is denied. 
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In te VALLEY. 

(District Court, N. D. lowa, W. D. July 5, 1902.) 

1. Public Lands— Consthdction of Patents— Lands Abuttino on Water- 

C0UR8B. 

Grants by the United States o£ lands abutting on lakes, rivera, or other 
waters are to be construed, with référence to the quantity conveyed, 
in accordance with the laws of the state in which the land is situated. 

3. Same— lowA RULB. 

Under the law of lowa as settled by décision, a deed to lands adjacent 
to a nonnavlgable watercourse, described as certain numbered lots, in 
accordance with the government survey, which shows the lots as bounded 
by a meander Une along the stream, oonveys the laad lying between the 
meander Une and high-water mark. 

In Bankruptcy. On review of findings of fact and law by the réf- 
érée with respect to daim of James E. Moore. 

Glass, McCulogough & Witmer, for James E. Moore. 
Vernon W. Buck, for bankrupt. 

SHIRAS, District Judge. Briefly stated, the facts as found by the 
référée with respect to the claim of James E. Moore are that in May, 
1901, the bankrupt, James Valley, entered into a written agreement 
to sell to James E. Moore the N. W. Y^ of and lots i and 2 in section 
27, township 97 W., range 35 N., it being represented that thèse tracts 
of land contained 321 acres, for which Moore was to pay at the rate 
of $45 per acre, or, in ail, the sum of $14,445; payment therefor to 
be made by Moore by assuming an incumbrance on the land of $5,800, 
and by crediting to Valley the différence of $8,645 o" ^ purchase made 
by Valley of Moore of certain real and personal property, the value 
of which was fixed at $12,657, thus leaving due to Moore the sum of 
$4,012, which sum yet remains due and unpaid, and with respect to 
which no question is made. 

The dispute arises over the claim made by Moore that in fact the 
quantity of land conveyed to him by the deed executed by Valley in 
pursuance of the contract of purchase above recited is only 241, 
instead of 321, acres, making a shortage of 70 acres, for which he 
clainis an allowance at the contract price of $45 per acre. The facts 
found by the référée show that lots i and 2 are adjacent on the east 
to a nonnavigable body of water, known as "Lake TrumbuU," and 
that between the meander line of thèse lots, as shown upon the origi- 
nal government survey thereof, there is a strip of land containing 
44.54 acres, which has been farmed by Valley and his grantors in con- 
nection with the land sold to Moore; it being further found by the 
référée that, when the contract of purchase was entered into between 
Valley and Moore, both parties understood that the land sold ex- 
tended to the borders of the lake. In order to prevent conflicts and 
uncertainties over the title to lands abutting on rivers and lakes, it is 
the settled doctrine of the suprême court of the United States that the 
local law of the state wherein the land lies is the guide for ail courts, 

1 2. See Boundaries, vol. 8, Cent. Dig. §? 121, 122. 
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State and fédéral, when calle4 upon to adjudge the extent or limits of 
the title of premises abutting on ïiv'ers, lâkes, or other waters. Bar- 
ney v. Keokuk, 94 UjiS. 324, 24 jL. Ed. 224; Packer v. Bird, 137 U. 
S. 661, II Sup. Ct. 210, 34 tr. Ed. 819; Hardin v. Jordan, 140 U. S. 
371, Il êup. Ct: 808, 838, 35 t. Ed. 428. 
In Hardini-jV,- Jordan it is saidi: 

"In otir Judgni^t, the . grants of the government for lands bounded on 
streams àhd bîHër waters, wlthdtrt'-any réservation or restriction of ternis, 
are to be eonstrued as to thelr effect aecordlng to the law of . the state in 
whlch the lanasilte.'î: 

The rulevapp|îpaï)I^.to a case such as that now under considération, 
arising in Iqwaj is settled bytiae décision of the state suprême court 
in Schlosser v. Cruickshank, 96 lowa, 414, 65 N. W. 344, wherein, 
under circumstances similar to those shown in this case, it was held 
thkt the plaiîïdlï, holding title under â patent from the United States, 
in which the land patentèd was described as "Lots numbered two and 
three of section thirty, township ninety-seven, of range thirty-four, in 
the district of lands subject to sale at Siotix City, lowa, containing 
ninety-iiine acres and eighty hundredths of an acre, according to the 
officiai plat of the survey of the lands returned to the gênerai land 
office by the surveyor gênerai" ; the land beirig adjacent to a lake in 
Palo Alto coùrity, lowa, — was in, fact a riparian owner, and that he 
dould hold the; land betweeri t%e meander Une shown upon the sur- 
vey and the high%àter Une of the lake, amounting to about 100 acres. 

There is nôthing shown in the facts found by the référée in this case 
which excepts the casé from the rule announced by the suprême court 
of îowa, and the' référée therefore rightly held, as a conclusion of 
lâ^lv, that Moore's titlè could not be limited to the amount of land 
within the tnèarider Une of lots i and 2, but that the same would em- 
brace the land betWéien the meârider Une and the lake, and that Moore 
was not entitled'to claim an allbwance, upon the theory that he had 
obtained title to only the quantity of land embraced within the mean- 
der Unes. I ^ 

It is, howevèry further fouhd by the référée that the total quantity 
of land conveyéd by Valley tb Moore, meaèured by the water Une of 
the 'tracts, faUs short of the 32!i acres agreed to be conyeyed by the 
ambuht of 25.12 '|tcres, and that an aUowance for this shortage, at 
thé çpriti'àct prîté of $45 per acre, should bé made to Moore; thus 
rnakin^ the total amourit of his provable claim to bé the sum of 
^S,i'4^.40. •,'"■/ ■' '' . 

The i'ùling of the référée on thîs point is àlso affirmed. 
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MONTGOMERY COTJNTY v. COOHRAN et al. 

(Circuit Court, M. D. Alabama. July 1, 1S02.) 

1. Removal of Causes— Ex Parte Okder— Further Considération. 

Tliough an order for removal of a cause, under tlie provision of 25 
Stat. c. 866, § 2, tlierefor, when it shall be made to appear to tiie court 
that from préjudice or local influence a nonresident défendant will be 
unable to obtain justice in the state court, is made ex parte, plalntifl 
may afterwards traverse the pétition for removal, and be heard as to the 
grounds for removal. 

a. SÀME— Préjudice or Locai, Influence— Case to be Tried bt Judge. 

Whether a cause shall be removed to a fédéral court under the provi- 
sion therefor of 25 Stat. c. 866, § 2, when it shall be made to appear to 
the court that from préjudice or local Influences a nonresident défendant 
will be unable to obtain justice in the state court, is independent of the 
fact that the case is to be tried by a judge, the section providing for 
removal of suits at law or in equity, and is not affected by the character 
or ability of the judges, but dépends on the existence of préjudice or 
local influence, to which the judge is exposed. 

3. Same— Résident and Nonresident Défendants. 

TJnder 25 Stat. c. 866, § 2, providing that where a suit is pending in a 
state court, in which there is a controversy between a citizen of that 
state and a citizen of another state, any défendant, being such citizen 
of another state, may remove it for préjudice or local influence, such 
right of removal is not aflfected by another défendant and plalntiff being 
citizens of the state where suit is brougbt. 

4. Same— Facts Showing Préjudice akd Local Influence. 

Préjudice and local influence authorizing removal of cause to fédéral 
court is shown, the action being by a county on the bond of its treasurer, 
whose surety was a nonresident surety Company, for loss of a large sum 
obtained by sale of bonds for Improvement of roads and building of 
bridges, there being a question whether the responsibility for the loss 
was on the treasurer or the board of revenue, composed of prominent 
citizens of the county, who control its local afCairs, there being a préju- 
dice against the treasurer and the bank in which the money was de- 
posited, and there being a widespread feeling that the surety should not 
défend. 

6. Same— Waiver dp Jury in State Court. 

Waiver of jury In state court does not affect the right to a jury after 
removal of cause to the fédéral court. 

On Motion to Remand Cause to State Court. 

On the 21st day of January, 1902, the county of Montgomery brought suit 
In the city court of Montgomery against "John J. Oochran as principal, and 
the Fidelity & Deposit Company of Maryland, a corporation existing under 
the laws of the state of Maryland, as surety," for breaches of Cochran's 
officiai bond as county treasurer. The complaint contains seven counts, al- 
leging, in substance, ttat the treasurer lost the moneys of the county by 
placing them on gênerai deposit with the banking house of Josiah Morris & 
Co., which failed. Among the moneys thus lost is the sum of $111,109.58, the 
proceeds of the sale of $100,000 of county bonds issued by the board of 
revenue, which it is alleged came into Cochran's hands as treasurer. The 
bonds were issued under the authority of an act approved December 13, 1901, 
for "building and improving the public roads of the county upon a perma- 
nent and well-considered System, and for erecting bridges in said county." 
Acts 1900-1901, p. 703. The fourth section of that act reads as foUows: 

H 2. Removal of cause to fédéral court for préjudice or local influence, see 
note to P. Schwenk & Co. v. Strang, 8 0. C. A. 95. 
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"Sec. 4. Be It further enacted, that the board of revenue of said connty 
are hereby anthotâzed to negotlate and sell such bonds as are Issiied by them 
by vlrtue of this act, but said bonds shall net be sold for less than par (100 
cents on the doU^tr} and tbe proeceds of said bonds sball be pald over to and 
kept by the treasurer of said county and applied to pay for the building of 
and improvlng the public roads ofthe county upon a permanent and well 
considet-ed System, and for ereetlng bridges In said county; such use, pay- 
ment and application of said proéeeds to be under the direction and by au- 
thority of said bottrd of revenue 'of said county df Montgomery, and the said 
county treaSttrèr<to be responslble for the safe keeping of ail the proceeds 
aecrulng froin the siate of said bonds which may corne Into his hands in his 
officiai capaclty, the same as for other county funds or money in bis hands 
as such treasmirei;;.|and there shall be no commissions paid said county treas- 
urer for disburalngnthe funds aecrulng from the sale of the bonds named in 
thls act." M. p. 705. 

On the 15th dày of February, liEl02, at the last term of the circuit court 
of the United States for the Middle district of Alabama, the Fidelity & De- 
poslt Company jtreSented to the court the foUovirlng pétition for the removal 
of said causé liilfo thé circuit Court of tbe United States for the Middle dis- 
trict of Alabamâ, towlt: 

"The Oounty of Montgomery, Plalntlff, versus John J. Cochran as Principal, 
and the Fidelity & Deposit Company of Màryland, a Corporation under 
the Laws of the State of Màryland, as Sùrety, Défendants. In the Oir- 
eult Court of thé United States for the Middle District of Alabama. Péti- 
tion for the'Béinoval of Said Cause from the City Court of Montgomery, 
■'Alabama. ■' ■'-''• ■ 

"To the Honorétble the Judèefeijt, the Circuit Court of the United States for 
the Middle District of Alabama: îour petitioner, the above-named Fidelity 
& Deposit Company of Màryland, a corporation exlsting under the laws of 
the State of Màryland, respectfùUy shows to this honorable court that the 
county of Montgomery, as plalntlff, brought suit of a civil nature, in the clty 
court of Montgomery county, Alabama, on the 21st day of January, 1902, 
against your petltloner, the Fidelity & Deposit Company of Màryland, and 
one John J. Cochran, and that the matter or amotmt in dispute exceeds the 
sum or value of two thousand'(f 2,000.00) dollars, exclusive of interest and 
co&ts;; that service of process in said case was made on your petltloner on 
thè 34th day of JanUary, 1902, and that the tlme for pleading or demurring 
to said complalnt 18 within thlrty-days after the said service, and that your 
petltloner bas heretofore, viz., on the fifteenth day of February, 1902, ap- 
peared in said clty court of Montgpmery and demurred to said complalnt, 
and a copy of said; complalnt and, the demurrer thereto Is hereto attached 
and made a part héreof, and the flrst trial term for said case Is in the month 
of Aprll, 1902; that the said controversy Is between citlzens of différent 
States, in that the plalntlff vras at the tlme of the commencement of said 
suit, and stlll is, a citizen of the state of Alabama; and that your petl- 
tldûer, the Fldfellty & Deposit COinpany of Màryland, was at the tlme of the 
commencement Of this suit, and Still Is, a citizen of the state of Màryland, 
and Of no other state, havlng Its principal office In the clty of Baltimore in 
the âàld state of Màryland; and that the other défendant in said suit is a 
citizen of the said state of Alabama; and that your petltloner desires to 
removéthls suit, which is now pending and undetermlned in said state court, 
before tWe trial thëreof, into the circuit court of the United States, to be held 
Ih the Middle district of Alabama. Yoùr petltloner further shows unto thls 
honorable court that from préjudice and local Inflxlence In favor of the plaln- 
tlfC, and adverse to this défendant, it wlll not be able to obtain Justice in 
said court, or in any other state court, to which the défendant may, under 
the làws of thls statë; hâve a right to remove said cause, on account of such 
prejtidlfce or local influence. And, In thls connection, your petltloner further 
shows ûnto your hofiors thàt said above-mentioned suit is a suit instituted 
by a political subdivision of the state of Alabama, to wlt, Montgomery 
county, against the said John J. Cochran, the tïèasurer of said Montgomery 
county, and your petltloner, a surety company, as surety on the officiai bond 
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of sald John J. Cochran, as treasurer of said Montgomery eounty, and that 
said suit is instltuted by sald eounty of Montgomery to recover the sum of 
$120,000.00 (one hundred and twenty thousand dollars), which last-mentioned 
sum is the penalty of sald bond, alleged to hâve been deposited by the sald 
John J. Cochran, as such eounty treasurer, in the banlilng house of Josiah 
Morris & Co., of Montgomery, Alabama, whereby the sald sum Is alleged 
to hâve been lost to the sald eounty of Montgomery by reason of the failure 
and insolvency of the sald Josiah Morris & Go., and that by reason of the 
nature of said suit ail the résidents and citlzens of said Montgomery eounty 
hâve a direet Interest in the recovery by the said plalntlff of the amount 
clalmed. And in this connection your petitioner further shows unto your 
honors that the other défendant in this suit, John J. Oochran, Is practieally 
flnancially irresponsible, in that his assets, your petitioner is informed and 
believes and so states, are less than flve thousand dollars, and that the said 
Cochran is therefore practieally only a nominal party to the said suit, and 
that your petitioner, the said Fidellty & Deposlt Company of Maryland, 
would be obliged practieally to meet the whole claim should judgment be 
recovered against the défendants; and your petitioner further shows that 
from time to time heretofore there hâve been statements made In the publie 
press to the effect that your petitioner Is and will be held liable for the 
amount clalmed in said suit, and wlll hâve to pay the same, and that said 
publications as made in papers publlshed in the clty of Montgomery, and in 
other cities In the state of Alabama, hâve been clrculated throughout ail the 
counties in the sald state of Alabama, whereby a local préjudice against 
your petitioner, and influence in favor of the plalntiff in said suit, has been 
created throughout the whole state of Alabama. Petitioner further ' avers 
that the amount sought to be recovered in said suit was, at the time of the 
failure of said Josiah Morris & Co., substantially ail the funds of the plain- 
tlfC, and the inconvenience to said plalntiff from Its inabllity to u.se said 
mouey for public purposes has caused a feellng of préjudice against your 
petitioner, not only in the eounty of Montgomery, but In other parts of the 
state of Alabama. Petitioner further avers that the matter of a change of 
venue in sald case is one of discrétion on the part of the judge of said clty 
court, and not one of right belonging to said petitioner, and, even if sald dis- 
crétion should be exercised in favor of the removal of sald cause to some 
other eounty, yet petitioner is Informed and believes, and upon said informa- 
tion and bellef states, that the wlde publicity and notoriety glven to this 
cause and the issues involved thereln would operate In any eounty or court 
of the state of Alabama to préjudice the rlghts of thls petitioner. And peti- 
tioner further avers that the said petitioner is now the surety on bonds of 
many state and eounty offlcers throughout the whole state of Alabama, and 
that the décision in the présent case will be regarded as probably constl- 
tuting a précèdent in any future case or cases which may be brought against 
your petitioner on said bonds, by reason of which there will necessarlly exlst 
a local préjudice against your petitioner in this case In any eounty of the 
state of Alabama in which said case should be trled. Petitioner further 
avers that the sald banking house of Josiah Morris & Co. at the time of its 
failure was largely Indebted, viz., about nlne hundred thousand dollars, and 
that this indebtedness was due, and much the larger part of It Is still due, 
to various persons reslding in différent parts of the state of Alabama, includ- 
ing the City eouncil of Montgomery; that the said Josiah Morris & Co. se- 
cured an agreement wlth its respective creditors for an extension of time 
within which to pay the amount due to them, respectively, and the sald 
.Tosiah Morris & Co. has failed to make the second of the payments thus 
agreed on, and there seems to be no présent prospect of any further pay- 
ments by the said Josiah Morris & Co. to its creditors, by reason of which, 
as petitioner is informed and believes, and on such information and bellef 
states, that the suit brought against petitioner has been in some way identi- 
fled or intermlngled wlth the affairs of said Josiah Morris & Co. In the minda 
of the. people, and In the supposed identity of the interests of the said Josiah 
Morris, & Oo. and petitioner in the matters referred to there will exlst In any 
court of the said state of Alabama in which said case could be trled a local 
préjudice against your petitioner. Wherefore your petitioner prays that an 
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order oi* fleorëé «àay'bé'made and entetea dlrectlng and commanding that the 
trial of saïd causé, béremoved ttùib sàid city court of Montgomery into this 
honorable coi|rt, ànû petitioner •wâl çver pray, etc. 

"Watts, Troy & Caffey, Attorneys for Petitiôner." 

Attached to thiS pétition was an aflfidavjt, whieh, omitting caption, etc., 
re^ds as foUows: 

"Before me, Thomas G. Jones, judge of said court, personally appeared 
Thomas A. Whelan, who is kno-wn to me, and who, being duly sworn, on 
oath déposes and says that he is the vice président of the Fldelity & De- 
poslt GoBJpany of Maryland, the afaove-named petlticner. In the aiwve-enti- 
tled c^usev whlch Is now pending in the city court of the county of Mont- 
gomery and State of Alabama, and authorlzed to make this affldavit and act 
in thls matter for petitl'oner, and that from préjudice and local influence the 
said petitiôner wlU not be able to obtain justice in said state court, or in any 
other State court to w'hlch it may,, under the laws of said state, hâve the 
right, o» aoepUDt of said préjudice and locaj influence, to remove said cause; 
and, furtber, that ail the mattersand facts stated in the above pétition to 
be tEïte, are true; and that ail matters stated on information and belief are 
true to the best of hls knowledge, Information, and belief. 

"Thomas A. Whelan. 

"Subscribed and sworn to before me on thls the 15th day of February, 1902. 
, "ïhos. G. Jones, Judge." 

On exàinlnation of this sworn jetltion, for the reasons stated in the opin- 
ion, tbe coiirt made the order of teïnoyal without notice to the plalntifC. A 
duly certifled copy of thé pétition and order having been duly transmltted to 
the clerk of the state, he theréui^on certifled the record to thls court. On 
ttie 6th day 6f March, 1902, the pialntlfE filed In the clerk's ofiBce of the circuit 
court ofth'e tJnlted States Its mbtlon to remand the cause to the city court 
of Montgomery, and substantlally on the following grounds: (1) The péti- 
tion for remoyal was made by only one of thé défendants. It did not show 
sUeh state oï facts as would authorize removal of cause on aecount of préju- 
dice or' local influence. (2) The plaiiitifC, and John J. Cochran, a codefendant 
of the surety, àiçe both citlzens of the state of Alabama, wherefore there is 
no jurlsdictibn. (S) Because it appears on the face of the record "that no 
jury trial w;âs d«ni^'°"^^ **y elthèr of the parties, and that thereby both 
warved a juiry toW,' as provided by thé rules of practice of the city court 
of Montfeonièby,' ,1i|(^ maklrig it the duty of said court to try said cause with- 
out the Inteirf éiitiOTi' of a jury." (4) That "therë exlsts no préjudice In the 
iiind 6t the judlge of the city court agalnst either of the défendants In said 
èàuse, lior eàn any local influencé be brought to bear that could influence or 
prevent said judgiè'of sàld city court fi-om glvlng equal and exact justice to 
the défendants à|id the plalhtiff in said cause." (5) "Because the judge of 
the Clity court of Montgomery Is a màn of highest character for Integrlty, a 
jôdge profoliïidiy.'leârned in] thp law, Without préjudice agalnst the defend- 
âitts or elthër of theiri, and incapable of belng ihflueneed by any local senti- 
ment, if such ^|ted, whlch could tend to blas his judiclal opinion." 
"ïheknswej'tb'^ë pétition foi* removal, flled on the same day as the mo- 
tipii to remaad,,àiid sworn to by the clerk of the board of revenue, admlts 
thë'sïftteméUta :(iif the pétition as to the nature of the suit, résidence of the 
pârtleri, and wbat. bad been dorie thereln In the state court. It réitérâtes the 
statenlént that S." jfey trial had been waived, because nelther party had 
derpanded a jury ts^lthin the tlme prescribed by the rules of that court. It 
denlesf that there Is any "préjudice or local Influence in favor of the plalntlfC 
ei^liiçrlii Montgomery county, or «iity court of Montgomery, or in any other 
stàië. Court to wbieh défendant mlght, under the laws of the state, remove 
sâld' cause, onàctbOnt of préjudice or local influence adverse to either of the 
déiCeïidaiits." ïf li^ further statédï "PialntlfE dénies that ail of the citizens 
of iM^ntgomery pOUnty hâve a direct Interest in the recovery by plalntlfC In 
the àmount clâlmed, but says aild allèges that ail of the citlzens who are 
taxpayers in éàijl: county hâve a direct interest in the recovery % plalntlfC 
in the amOUnt suë'd for." PlalntlfC admlts that the judge of the city court 
of Montgomei'y is a citizen and taxpayer of Montgomery conuty; "but would 
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further show unto this honorable court that one of the judges of this court 
is also a citizen and taxpayer In sald county, but dénies that elther of sald 
judges hâve any préjudice agalnst elther o£ the sald défendants, or that any 
local influence, if any such exlsted, could hâve weight vs'ith said judges." 
It is denled that Cochran Is flnancially irresponsible, or that hls assets are 
less than flve thousand dollars, and alleged "the trnth to be that Cochran 
is worth the sum of more than ten thousand dollars, and is more than a 
nominal défendant In this suit." It Is admltted that the money sued for, the 
amount lost by the failure of the banking house of Joslah Morris & Com- 
pany, was substantially ail the funds of the plaintifC then on hand; but It is 
insisted "this has created no feellng agalnst the défendant other than that 
it is the duty of the surety company to keep the condition of its obligation, 
and return the amount lost, and that there is no préjudice or local Influence 
agalnst the défendant." It dénies the publication of articles which would 
create préjudice against the défendants or either of them. The plaintiiï 
does not know the amount of the liabilities of Josiah Morris & Co., "but says 
that the indebtedness of that firm can hâve no influence, indirectly or eveu 
remotely, for the plaintiff has no sort of interest In the affairs of Josiah Mor- 
ris & Co., nor does that flrm owe the plaintiff anything." 

The case came on for trial at the May term of the circuit court, when the 
plaintffl called attention to the motion to remand and the answer to the péti- 
tion for removal, and asked to be allowed to olïer évidence on the merits, and 
to be heard thereon, and that the order of removal be revoked, etc. The de- 
fendants objeeted to the further considération of the merits of the order of 
removal, on the ground that, the court having acted on évidence satlsfac- 
tory to It, the plaintifC had novf no right to contest the order. The court 
overruled the objection, and heard évidence of the plaintiff on the merits 
of the removal; and also the testlmony of Whelan, vice président of défend- 
ant (Fidelity & Deposit Company of Maryland), to the effect that he formed 
his opinion as to préjudice by talking with the people hère, and the reports 
of his agents of their investigation of the local situation. At the conclusion 
of the évidence, the substance of which is fully stated In the opinion, plain- 
tiff agaln moved to remand the Case, insisting on the whole évidence that it 
was entitled to that order. It appeared from an inspection of the record 
eertifled by the state court that, neither of the parties having demanded a 
jury, the case stood for trial In the state court by the judge, as sole trier of 
the law and facts. 

John G. Finley, J. F. Stallings, and W. L- Martin, for plaintiff. 
Thos. H. Watts, Edgar H. Gans, and Thomas A. Whelan, for de- 
fendant Fidelity & Deposit Co. of Maryland. 
W. W. Hill, for défendant John J. Cochran. 

JONES, District Judge (after stating the facts as above). The 
elaborate arguments of counsel hâve taken a wide range, but the 
questions to be decided may be resolved into four: (i) Whether the 
court, having ordered a removal of the, cause ex parte at the last term, 
could, at that or a subséquent term, rehear the question on the merits, 
and, if so, whether such hearing is a matter of favor or right. (2) 
Whether the "préjudice or local influence" act has any application to 
a case where no personal charge is made against the local judge, and 
the parties by not demanding a jury hâve waived a jury trial in the 
local court, unless it be shown that the "préjudice or local influence" 
affected the judge. (3) Whether, the suit being by a citizen of Ala- 
bama against another citizen of Alabama and a nonresident surety for 
breaches of an officiai bond, the court has jurisdiction to remove. 
(4) Whether, conceding the jurisdiction, the facts presented make a 
case of "préjudice or local influence" which authorizes a removal of 
the cause. 
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I. The order of removal having been made ex parte at the last term 
upon the statement of facts contained iothe verified pétition, it was 
insisted'by the défendants that the plaintifï is without right to traverse 
the facts set forth in the pétition, or, now, to call in question the order 
of removal, Whelan v. Railroad Co. (C. C.) 35 Fed. 849, and other 
cases foUowing it, are cited in support of this view. The plaintifï 
relies on Ellison v. Railroad Co., 50 C. C. A. 530, 112 Fed. 805, 
which holds to^ the contrary. Congress having power to authorize 
rémovals of "cotttroversîes between citizens of différent States" on that 
ground alone, the mode bf ascertaining "préjudice," making it "to 
appear," under the présent statute, could not be jurisdictional, unless 
the statute prescribed an exclusive mode. Congress has prescribed no 
mode. The existence vel non of "préjudice or local influence," as 
distinguished from the mode of making it "to appear," is a jurisdic- 
tional fact under the présent statute. It does not predicate jurisdic- 
tion hère on diverse citizeiiship alone, but couples with it the further 
condition of the existence of préjudice or local influence, to be ascer- 
tained by the court. If the ascertainment of préjudice or local influ- 
ence is the ascertainment of a jurisdictional fact, a party to the suit 
certainly has the right to be heard as to it at some stage of the trial, 
as much so as upon any other issue of fact which afifects his case. 
It is the duty of the court at any stage of the proceedings to dismiss 
or remand a suit if it finds that it is without jurisdiction. 

Irrespective of what is merely modal and what is jurisdictional, it 
is quite clear that congress, by its last législation on this subject, in- 
tended to charge, the conscience of the removing court with the ascer- 
tainment of the existence of préjudice or local influence, and to con- 
strain the court to refuse jurisdiction unless the existence of such 
préjudice or local influencé was "made to appear" to its satisfaction. 
The whole object of congress in making the change in the former law 
would be defeated if any other view is taken of the question. Save 
in the instances where local influence or préjudice is claimed to grow 
out ôf hôtorious mattërs of local history and the like, of which the 
court may take judicial notice, how can the judicial mind be satisfied 
of the existence of préjudice vel non when it has acted ex parte, and 
then refuses to hear the other, side, who oiïers to prove that the court 
has been misled or deceived, and that the allégations of fact, from 
which the existence of préjudice was ascertained, are utterly false? 
Unless the court hèars the parties on such an issue, it cannot know 
whether the, déniai, which involves a déniai of jurisdiction, is true or 
false. If it does not know whether the déniai is true or false, it can- 
not knoVi'l wjhether it has jurisdiction. This is not the condition of 
being "legally satisfied," which the suprême court déclares the law 
exacts before it permits the court to t?ike jurisdiction; 

It is notmeant to déclare that the court cannot in any case order 
a removal ,çç; parte. The act gives it a very broçid field of discrétion. 
The facts rçlied on in some cases, as in this instance, may be so no- 
torious, récent,, and so related to local history that a judge might well 
take judicial, gotice of them, or at least utilize such knowledge in de- 
termining wlièther from the pétition "préjudice or local influence" was 
sufiîciently "made to appear." In a case of thatcharacter, the court 
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might well believe it unnecessary to take up time hearing an issue 
which the opposite party might not raise. It was upon such con- 
sidérations the court acted in making the ex parte order hère. It was 
not contemplated, however, that such action could bar the right of 
the opposite party to traverse the pétition for removal, or to be heard 
thereon, or lessen in any degree the duty of the court to inquire into 
such matters at his instance. The contrary view involves the déniai 
of a clear right of the plaintifï. The court, therefore, heard the plain- 
tifE, who had not been heard before, on the merits of the order of 
removal, and, having reopened the matter, allowed both sides to ofifer 
évidence, the substance of virhich is not of importance in this phase 
of the case. 

2. The word "justice" is used but twice in the constitution of the 
United States. It is first found in the preamble giving the reasons 
for the formation of the constitution, one of which is declared to be 
"to establish justice." It is next found in one of the provisions of the 
constitution intended to effect its purpose, — "to establish justice," — by 
requiring persons who "ilee fromi justice" to be delivered up, etc. 
Necessarily, "to esta,blish justice" the constitution must provide for 
the exercise of législative power to that end, and jurisdiction in cer- 
tain tribunals to construe and enforce the laws thus passed. Accord- 
ingly, the constitution provides that législative power "shall be vested" 
in congress, and judicial power "shall be vested" in the suprême court 
and other tribunals to be established by congress, and that the judicial 
power thus vested "shall extend" to certain matters which the con- 
stitution spécifies with great particularity. Save as to certain juris- 
diction of the suprême court, législation is necessary, of course, to dis- 
tribute to any court any part of the judicial power. Among the mat- 
ters thus committed to the judicial power of the United States are 
"controversies between citizens of différent states." In ascertaining 
the purpose of the framers of the constitution in extending the ju- 
dicial power "to controversies between citizens of différent states," 
we must look to the history of the constitution, the causes which led 
to its adoption, and the evils disclosed by the working of the govern- 
ment under the articles of confédération, which were intended to be 
remedied by the new instrument. The Federalist declared that one 
evil which "crowns the defects of the confédération" is "the want of 
a judiciary power." This "want of a judiciary power" developed 
numberless ills, not the least of which was the inability of the govern- 
ment to protect the equality of the rights of "citizens of différent 
states" when a citizen of one state litigated in the courts of a state 
with a citizen thereof. 

It is a matter of common knowledge, at least among ail well- 
informed persons, that at the time of the formation of the constitution 
there was a prévalent opinion that "the stranger in a strange land" 
might not hâve, and often did not hâve, that measure of justice in 
the courts of a state which was accorded its own citizens. There was 
no common tribunal, deriving authority and power from the whole 
people, responsible to them only, which could protect or enforce, or 
supervise the enforcement of, equality in this respect. There were 
local jealousies, local interests, and local opinion in the différent 
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States which wofked adversely to the nonresident citizen în favor of 
tM^'rriM;dètit cïtfeeli, who prosécùted în the courts of his own state a 
cbEplklïft' ïgainst the nonresident citizen. Thèse things caused sbme 
bitternes^, tended to diminish free interçourse and trade "between 
citizens of différent states," and stood in the way of "a more perfect 
union." The framers of the constitution in providing for jurisdiction 
in the fédéral courts of "controversies between citizens of différent 
staijès" had in mind to cure the imperfection, in thèse respects, of the 
articles of Confedçratioh. The purpose was "to estabîish justice" as 
to suçh controversies by authoi-ity to be conferred over them on courts 
derivihg.their power from the constitution, freed from dependency in 
any respect upon any local power, and removed as far as possible from 
the efïeçts of local environment, which might militate against a non- 
residentih favor of the citizen of the state where the court sat. The 
purpiâse -«[as to give the nonresident citizen the right to resort to 
thèse tibûrts when he suiéd the citizen of ànother state, or to remove 
his case but of the state court when sued therein by a citizen thereof, 
in order to avoid local jealousies, interest, or passion which might 
sway Or tempt the décision by the state court in favor of its own 
citizëii.' ; The purpose was to sweep aside the risk of Injustice in the 
locar tribunal growing out of,1:he status of a nonresident contending 
with the home man. The "justice" which the constitution, and laws 
passed in pursuance thereof, intended to "estabîish" in such contro^ 
versies, was to be worked out by giving the nonresident citizen the 
right, when properly demanded, to remove the trial of his cause from 
a local. court, whenever local interest, préjudice, opinion, or passion 
might fairlybe thought to expose himto the risk of a trial in which 
he might be put on an unec^ual. footing with, or meàsured in a différ- 
ent way îrom, his adversary in the state court, and thus exposed to 
the hazard of a détermination against hitn, on considérations other 
than the real merits of the cause. As stated in the very able opinion 
in City bf Détroit v. Détroit City R. Cô. (C. C.) S4,Fed. i8, "the 
justice, whîéh the défendant has a right to obtàin is à hearing and 
décision by a Court whdlly free from, ind not exposed to the effect 
of, préjudice and local influence." It was not the purpose of the con- 
stitution, and laws passed to efïect its intent, to put the removing 
party to prbof that he could not obtain justice in his particular case, 
or that he would not, but only that he might not obtain "justice." 
More than this, in the nature of things, he could nOt prove in ad- 
vance; for the contention that he coUld not or would not obtain "jus- 
tice" in the particular case could be shown only by test of actual trial 
in the state court, and thèn it would be too late to remove. When, 
therefore, we seek the purpose of the words, "he will not be able to 
obtain justice ,in such state court," we miist give those words the pur- 
pose which, as We hâve seen, the constitution had in view when it 
used the word "justice," and gave the fédéral courts jurisdiction of 
that particular class of controversies in Order "to estabîish" that "jus- 
tice." The purpose intended to be effected by the grânt of jurisdic- 
tion to the fédéral courts ôver "controversies between citizens of 
différent States"' is "stated in broader tèrms, as to other matters, in 
section 2 of article 4, which déclares : "The citizens of each state 
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shall be entitled to ail the privilèges and immunities of citizens in the 
several states." 

Having seen the reasons for the constitutional policy, it is quite 
plain that the fact that the local judge tries the case without a jury 
cannot withdraw such a controversy from the influence of the rule. 
The ternis and spirit of the constitution include cases where the judge 
alone tries the facts, as well as those in which the jury tries the facts. 
The jurisdiction "extends" to "ail cases in law and equity." Both 
are brought under the same rule, for the same purpose, by the most 
explicit command of the constitution itself. Apart from this, the op- 
ération of préjudice or local influence upon the judge may be far more 
harmful to the nonresident litigant than when such influences move 
the jury. A judge can correct the wrongs done by a jury. Their 
verdict amounts to nothing if it does net hâve the stamp of his ap- 
proval. On the other hand, if the judge is improperly moved by 
"local influence," it is, in many cases, impossible to correct the wrong, 
and in no case is that difSculty more insurmountable than wherg he 
not only détermines the law, but is sole trier of the facts. If there 
is any évidence which can support his finding in such a case, however 
much it may be opposed to the weight of testimony, his verdict, al- 
though it may be induced by "local influence," must stand ; for there is 
no way to review it, which is not the case when the finding only in- 
volves the application of the law. 

It seems conclusively to follow, from the reasons of the removal 
statute, that the local judge's fitness was never intended to be inquired 
into on an application of this sort, and that his uprightness, firmness, or 
ability, or the reverse, cannot constitute an élément of the "préjudice 
or local influence" against which the législation sought to guard. The 
plain policy of the constitution is that, when "préjudice or local in- 
fluence" is found to exist, the local judge, whether pure and fearless 
or impure and weak, shall not be put to the test of breasting such 
obstacles to justice, if the nonresident citizen properly asks for re- 
moval of the cause from the state court. It is not for the fédéral 
court to inquire into the actual efifect of "préjudice or local influence" 
upon the local judge. The nonresident litigant défendant may do 
that. If he is not satisfied, he has a remedy by asking for removal. 
When the matter is brought before the fédéral court, the question 
is not what are the qualities of the local judge, nor how far he has 
been afifected by "préjudice or local influence," but whether they exist, 
and he is exposed to them. If thèse influences exist, and he is ex- 
posed to them, and they are such as naturally might tempt or influence 
him to favor the résident citizen in his court, the case is made out, in 
the constitutional sensé, where the nonresident is not "able to obtain 
justice" in such state court, regardless of the abihty of the local judge 
to surmount the "local influences," or how they actually afifect him. 
"Justice in cases of this sort should not only be above reproach, but 
beyond ail suspicion." 2 Story, Const. p. 493, § 1691. 

Certainly, in a case like this, where no personal complaint is made 

of the judge of the local court, it would not be proper in any event 

to enter into any inquiry as to his merits as a judge. I may go fur- 

ther, and say, if the attitude of a state judge or his disposition towards 

116 F.— 63 
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lrtigahtS'fcMiô;^utside "préjudice or local influence" beîng alleged— can 
ever be inquired into in any case, to make out the existence of "prej- 
dice oïi Idcal: iiifluence," something imore must appeâr than dislike on 
his partto-pafticular individuals or. favor on his part to particular in- 
dividuels. The application for removal would hâve to go further, and 
show that SUch dislike or favor on his part in some way grew out of 
the f act that: one of the parties is a résident citizen and the other is 
nbt. Whèïii theire is no local influeUÈe or préjudice in thé home of the 
résident litigant which would exert pressure on the court against the 
nonrd^deni; or tempt the court to give an unfair advantage to the 
resideïrtilitigant, the State of the local judge's mind, unless it grows out 
of ot isbased on préjudice on account of diverse citizenship, cannot 
coristitut© "préjudice or local influence," within the meaning of the 
stâtutë. A case is then prësented where the nonrésident défendant, 
like any other suitor in the court, and regardless of whence he cornes, 
is equaliyiexposed with the résident to the infirmities of the judge. 
These are not the evils which the local préjudice act was designed tô 
remedy*. If this is not the true rule, the "préjudice or local influence" 
act couïdbe perverted, in any caèe of attempted removal, whenever 
it suitéd the malevolence ôr needs of the nonrésident, into practical 
impeabhwènt and trial of the state jiidge, by fédéral authority, for acts 
and condtîCt which do nOt constitute any offense against the constitu- 
tion and laws of the United States, and for which the local judge 
cannot be^'called in question anywhere or by any authority, save in the 
tri:bunals:«)ï the State whose justice he administerS. 

3. It i8 Iflsisted that congress has no power to authorize the removal 
of this su!t,'bècause the défendant is a citizen of the same state as the 
plaintifï, and, as the suit could not be originally brought in this court, 
it cannot be removed hère. The suprême court lias foreclosed in- 
quiry as to the power of con^ess in this matter. Gaines v. Fuentes, 
92 Û. Sj 10, 23 L, Ed. 524. The only question is, has it exercised the 
power? Blaok's Dilloïi on Removal of Causes, referring to some 
earlier décisions shortly after the passage of the act of 1887 which 
denjed the rîght of removal, in cases like this, when any of the de- 
fendants Were citizens of the same state as the plaintiff, says: "But 
it is now thought that thjs construction does violence to the language 
of the act giving the right of removal to 'any défendant, being such 
citizen of another state.' " And the "rule now recoghized (so far as it 
can be regarded as settled without an explicit ruling of the suprême 
court of theUiJited States) is that any défendant, if he is a citizen of 
a state othei^ than that in which the suit is brought, may remove it to 
a fédéral court on the ground of local préjudice, although there are 
othér défendants who are citizens of the same state in which the suit 
is pending." In support of this statement, he cites a number of déci- 
sions. The .Weîght of authority is certainly in favor of the text. 

When the"(WOrds of this particular clause of the act plainly author- 
ize the removal of this case, if we givé them anything like their ordi- 
nary and plailî' meaning, what warrant is there for straining the lan- 
guage and violently wresting a différent meaning? If a construction 
denying the right of removal can be worked out, it can be supported 
only by showing that the spirit and purposes of the act, as a whole, 
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force the imputation of such intent, notwithstanding the sweeping 
language the legislators use as to this particular matter. It is a cardi- 
nal rule of construction that every word and term of the statute must 
be given some effect, if it can fairly and reasonably be done. No con- 
struction which dénies efifect to particular parts of an act is justifiable, 
unless the language and purpose of the act, as a whole, force such a 
conclusion to prevent the defeat of the législative will, as deduced from 
the body of the whole act. Sections i and 2 of the act to correct the 
enrollment of the act of 1887 are the only provisions of the removal 
lav/ which hâve any bearing on the question under considération. The 
sum requisite in removals under the local préjudice act not being men- 
tioned in section 2, but that section expressly referring to cases in 
which original jurisdiction is given the circuit court "by the preceding 
section," it naturally follows, as held by the suprême court, that the 
limitation as to value fixed in section i inhered in the jurisdiction, as 
to any case which the défendant might remove on account of préjudice 
or local influence. Ex parte Pennsylvania Co., 137 U. S. 451, il Sup. 
Ct. 141, 34 L. Ed. 738. 

The changes made in the original law, as to préjudice or local in- 
fluence, substituted the conscience of the court for that of the litigant 
in determining the removal, confined the right of removal to the de- 
fendant, required the pétition to be filed in the fédéral court, increased 
the jurisdictional amount, and required the further allégation that 
justice could not be had in any other state courts to which the case 
could be transferred as of right. Apart from thèse altérations, there 
is not a word in the revision act on this subject which dénotes an intent 
or purpose to otherwise restrain the right given to "any" nonresident 
défendant, in a controversy between a citizen of the state in which the 
suit is brought and a citizen of another state, to remove such a suit 
into the circuit court, etc. As to the right given to "any défendant," 
it seems to be broader than the original act. Giving this clause of the 
act the construction put upon it in Re Pennsylvania Co., supra, as to 
the words "and where," and reading them as the suprême court dé- 
clares they must be read, "and when in any suit mentioned in this sec- 
tion," we encounter in the local préjudice statute the command that 
"when, in any suit" mentioned in section 2, there is a "controversy be- 
tween a citizen of the state in which the suit is brought and a citizen 
of another state, any défendant, being such citizen of another state, 
may remove the suit." By this clause an independent right of removal 
is given, in any of the suits described in the prior clauses of the second 
section, not dépendent upon the conditions there prescribed for ordi- 
nary removals, but dépendent solely upon the ascertainment of préju- 
dice or local influence. Congress intended, where local préjudice inter- 
vened in the suits named, to give a new or further right of removal to 
"any défendant," etc. This clause, to use the language in Hess v. 
Reynolds, 113 U. S. 80, S Sup. Ct. 380, 28 L. Ed. 927, furnishes "its 
own peculiar cause of removal." To hold otherwise is to rendei the 
local préjudice clause meaningless; for, if it does not give "any de- 
fendant" any right of removal other than that already specifically 
provided in the prior clauses of the section, this last clause would hâve 
no efïect whatever. The legislators had in mind, when this particular 
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clause was written, that préjudice or local influence was an obstacle 
to justice, and.they intended, when it existed against "any" nonresi- 
dènt:, iri thè'cl£|Ss of cases mentioned in section 2, to provide a remedy 
for "àny defeiidant," though he might not be entitled to that remedy 
under othér provisions of the act, in the absence of préjudice or local 
influence. If fhis was not the pUrpose, why did congress drop the 
carefully guarded provisions and limitations for dealing with the suits 
and controversiës particularly enumerated and classified in the earlier 
parts of this section of the revision act, and employ, as regards "préju- 
dice or local influence," the sweeping language, "any défendant, being 
such citizen ôf another state, may remove such suit"? Moser v. 
NewiWan, 6 Bing. 556; Lehman, Durr & Co. v. Robinson, 59 Ala. 
238; The Paulina v. U. S., 7 Cra,nch, 52, 3 L. Ed. 266; Rawhngs v. 
Jenningsi 13 Ves; 39 ; Rich v. Keysër, 54 Pa. 86. "If there be material 
altération, in the language used in the différent clauses, it is to be in- 
fetféd ffiat the législature knew how to use terms applicable to the sub- 
ject-matter." Potter, Dwar. St. 198. 

Congress h^s power to enact that. a nonresident défendant, when 
sued t)y ^ citizen of another state in the home court of the latter, may 
remove'ihe suit on account of préjudice or local influence, although 
it does tiot involve a controversy "wholly between citizens of différent 
stàtës,- or is One which cannot be fully determined" as between the 
nbnrèsideiît and a citizen of that state, because a citizen of the same 
state âs thë'plaintiff is joined as a codefendant with the nonresident 
défendant who seeks removal. This seems to be the intent of the 
présent clause. Obeying its plain words effectuâtes a valuable right 
which the constitution favors. Can it be said either that congress did 
not knbtv ■vthat it intended, or said what it did not mean ? The court 
feels coihpelled to hold, on the reason.of the statute as well as its per- 
emptory language, that the fact that the défendant Cochran and the 
plaintin à!ffe:'both citizens of Alabama is no bar to the right of the non- 
resident âéferidant to remove the suit. Whether or not there should 
be a réiriaiid as. to Cochran need not be considered. Neither he nor 
the plairiHfï hàs asked it, and it seems to be conceded, tacitly, at least, 
that, if thé ôther défendant is properly hère, he is also. 

It is not hecessary to détermine whether this case présents a contro- 
versy whith, in view of section 39 of the Alabama Code of 1896, is 
"wholly between citizens of différent states and can be fully determined 
as betvsfeen them." Thât section déclares: 

"Wheïi two or inore persons are jolntly bound by judgment, bond, covenant 
or promise ïid wrltlng of any description whatsoever, the obligation or promise 
is in law several as well *s: joint." 

It is argued, in view of this section, that the liability of the surety 
"is severaï as wellas joint," on the face of the complaint; that, so far 
as regards the surety's promise to the county, there arises a contro- 
versy which is "wholly between citizens of différent states," or "can be 
fully determined as between them" ; and that the riight to remove such 
controversy eannotbè takeïi from the défendant by the Alabama plain- 
tifï's bringing à joint action against the nonresident défendant and the 
principal in the court of the state where the principal and plaintiff ré- 
sidé^ ' ■- ''"' ■" ■ 
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4. What are the salient features of the case now before the court? 
Is there anything in the transaction and the relation thereto of the 
parties to the controversy which would naturally arouse "préjudice 
or local influence" adverse to the nonresident défendant? It is ap- 
parent from scanning the pétition for removal and the allégations of 
the complaint that it involves local matters of great public interest. 
The suit concerns a heavy financial loss to the people of the county. 
How the loss happened, who was responsible for it, and what the 
remedy, are topics which hâve been prominent in the minds of the 
people from the day of the loss, and will continue to be discussed 
until this litigation is ended. The suit is by the county against the 
county treasurer and the surety upon his officiai bond. It is alleged 
the treasurer lost ail the funds of the county, amounting to the large 
sum of $130,000, by unlawfully depositing them with the banking 
house of Josiah Morris & Co. His relations to the banking house are 
prominent throughout the complaint. One of the allégations is that, 
the board of revenue having sold bonds to Josiah Morris & Co., the 
treasurer, who had given a gênerai power of attorney to Kohn, who 
was also an employé of that banking house, allowed Kohn to take the 
check of that house, drawn on itself in favor of the treasurer, to pro- 
cure the delivery of the bonds, which being refused, Kohn returned 
with a paper acknowledging the receipt by the treasurer from the 
board of revenue of $111,109.58, the price of the bonds, upon which 
they were delivered, and afterwards knowingly permitted Kohn to 
deposit the check with the banking house of Josiah Morris & Co., 
and knowingly allowed the banking house to couvert to its own use 
thèse funds of the county. This charge of conversion, if true, 
amounted to a felony on the part of the treasurer and those concerned, 
and made a complaint of the gravest moral character against that 
officiai. As the surety cannot be liable unless the treasurer is, what- 
ever préjudice arose to^ya^ds the treasurer from the accusation neces- 
sarily reacted upon the surety, at least so far as its défense was con- 
cerned. The irritation and feeling caused by the loss is rendered more 
intense because the proceeds of the bonds, a very large sum, were 
intended to be devoted to the improvement of roads and the building 
of bridges, a matter which had long been agitated and involved in a 
large degree the prosperity and social progress of the people of the 
county. The contemplated scheme of improvements, "upon a per- 
manent and well-considered System," necessarily came to a standstill, 
and with it disappointment of the hopes of the people. If the county 
should lose the suit, the contemplated improvements must be aban- 
doned altogether, unless another sum of equal amount is raised for 
the improvement of roads and bridges. This would place a double 
burden upon the taxpayers, for the debt evidenced by the bonds still 
exists and must be paid. 

A glance at the fourth section of the âct authorizing the issue of 
the bonds leaves no doubt that the nonresident surety's défense will 
be predicated upon its terms,— a défense that it was the duty of the 
board' of revenue to sell and deliver the bonds, and then only for cash, 
and "pay over" the proce;eds in money to the treasurer ; that, if Kohn 
was intrusted to see to the collection of the check, he was the agent 
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■oi the board, not of the treasurer ; that the surety îs not responsible 
uriless the proCèeds "come into the hands" of the treasurer, etc. The 
. coptroversy as tii this, moraHy speaking, though not legally, is directly 
betWeen that board and the surety. Such défense, if successful, will 
làVolve the board of revetiu^, consisting of five prominent citizens of 
the coùnty, wUà control itâ local aflfairs and largely détermine its 
pblîcîës, in officiai derelktioil, and subjeçt them to heavy personal lia- 
bility for the loss of the bonds. Certainly the board of revenue has 
sométhing at stake, and is not idle. It contrpls this suit. The law 
giveS it that power, and it directs the attorneys who prosecute the 
Htigation. The answer to the pétition for removal, containing a dé- 
niai of "préjudice or local influence," was put in by the authority of 
the board, and is sworn to by'the clerk of the board. Naturally the 
members of the board désire to save themselves from personal loss 
and officiai blâme. Its power and that of its friends has been and 
will be exerted to that èiid, This can only be efifected by getting a 
judgment in favor of the cotinty. To accomplish this they must beat 
down the surety's défense. It is admitted that the treasurer is unable 
to respond for as much as a tenth of the loss. This board is a power- 
ful "local influence," whiçh, for reasons in no wise involved in the 
law or contract of suretyship, exerts the strong pressure of officiai 
power against the successful assertion of whatever défenses the non- 
resident may interpose, Why do the members of the board insist on 
remanding the cause ? Is it that they believe the circumstances and 
local surroundings favor them, if the case is tried in the state court ? 
The inference is not strained that they believe it to their interest and 
that of the county to keep this nonresident in the local court, for 
they are striving tp efifeçt that by their motion to remand. Why is 
it tp ffieir interest to keep it in the local court, if they do not rely on 
préjudice or local influencé. to aid in defeating the nonresident? 

The minute and rerripte perspnal iqterest individual taxpayers of 
the coutity hâve in its ordin||i,ry coiitracts or ordinary losses of public 
funds hiight not usually à'tjr them to active measures against those 
thought to be responsible iôr the loss. Hère the large loss, the debt 
inoirred by the issue of the bonds still remaining to be paid, the public 
improv^ments brought to a standstill, every ride over the bad roads 
it was contemplated tb improve, stir every taxpayer to keen feeling 
about the suit, and convert him into an active advocate for reim- 
b^ufsing the county out of the pockets of the nonresident surety. Cer- 
tainly this large, body bf îaxpayers constitute a powerfur "local in- 
fluence" adverse to the S'qjrety. A week before this suit was removed 
the grand jury of the courity was in session, certainly investigating the 
matter of thèse transactions to some extent. Its report made on the 
very dày of removal, and tfublished next day in the daijy papers hère, 
suggeSted the propriety, éVidently in view of the défense the Fidelity 
& Deposit Company wasmaking, of refusing to take it hereafter on 
officiai bonds ilj this county. The gx^nd jury of a county usually 
rëfleçts local Sentiment in à large degrèe, and its action is strong evi- 
dè'riçe of the* prevailing feeling throug-hout the county that the de- 
fèfise of the suit was at leàst reprehensible, and pught to be resented. 
THîs cêrtaînly tended tô create préjudice against the person of the 
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nonresident défendant, if it did not arouse resentment against it as to 
the subject-matter of the litîgation. 

It is natural th^t every ofificial in the county, the probate judge, the 
sheriff, the tax coUector, the tax assessbr, the clerk of the circuit court, 
and the clerk of the city court of Montgomery, who hâve heard thèse 
things discussed and Hve in the atmosphère of public opinion thus 
created, and ail of whom hâve officiai as well as personal power and 
prestige, should share the prevailing sentiment. Whether conscious 
of it or not, it is évident that thèse gentlemen are strongly imbued 
with the gênerai View. Surely, they hâve and exert a "local influ- 
ence" in favor of the plaintiff. They sée no cause for removal of the 
suit. They do not conceal their opinion that there is no justification 
for it in existing conditions. They ail testify, in substance, that they 
know the people generally throughout the coUnty, hâve talked with 
them about the matter, and do not believe there is any "préjudice or 
local influence" against the défendant, although they state the gênerai 
opinion of the people is that the Fidelity & Deposit Company ought 
to be made to pay the amount of the loss ; that, as a litigant, it is not 
popular, though as a bond company it is. Thèse witnesses also ex- 
press the opinion that there was no préjudice against the défendant 
growing out of the failure of the banking house of Josiah Morris & 
Co., and its connection with the matter of the loss of the funds. The 
correctness of this View is rtluch easier stated than proved. It must 
be borne in mind that the plaintiflf's whole case rests upon transactions 
of the treasurer with that banking house. Kohn, an employé of the 
banking house, was also agent of the treasurer. Kohn, as agent of 
thé bank, is alleged to hâve gotten the bonds from the board. Kohn, 
as agent of the treasurer, is alleged to hâve put the proceeds in the 
bank. It is not a strained, but a natural, inference from the facts that 
the bona fîdes of the check transaction, the motives for it, and the 
dealings of the treasurer with the bank, and of the bank with the 
board, hâve been prominent in the public mind and discussed during 
the year elapsing between the failure of the bank and the bringing of 
this suit. It is difficult in discussing one phase of the transaction to 
ignore others. The préjudice aroused proceeds on ail phases. Thus, 
the surety is connected in the public mind with the sins of the bank 
and the préjudices against it. This bank owed nearly a million dol- 
lars when it failed, and was shown by the affidavit for removal, which 
in this particular is not denied, to be the deposîtory both of the city 
and county. It is natural there should be irritation, apart from the 
loss occasioned by the failure, from the bank's not fulfilling its prom- 
ise to pay an installment to creditors for forbearance. The surety 
stands for a person who is charged with having lost money for the 
county in unlawful dealings with the bank, and public sentiment in- 
sists on reimbursement which can only be had out of the surety. It 
is almost impossible to keep the bank, and the préjudice resulting 
against it and the treasurer, out of the minds of the people in con- 
sidering the défense of the surety, who is pursued for losses occasioned 
by the combiiied failure of the bank and the breach of duty of the 
principal in his dealings with it. Thèse constitute the foundation of 
the légal wrong and fault upon which the county bases liability of the 
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surety. It is to jbe noted th9,t none of the évidence upon which the 
court is invited to review and revokp the orcJer oî removal disputes 
any ofjthe important ifactsgi^, the transaction. 

; 5Ve, "hâve, then, th|e çQHi^iy pf Mqntgomery striving to retrieve a 
heayy Jofis ; tbeprestige,,,ifl^i^encç, and interest of the board of reve- 
nup ex^erted to get a jjidgjn^niÉ fpr the cpunty, and prevent one for the 
d^efenciant, ^ which wôi|l(l put tilame and personalliabihty on its mem- 
beçsj :the sympathy, if not inore, ofiother chief officiais of the county 
with the-pplicy of the boiard;. the direct fina,nçiàl.interest of ail the 
taxpiaygrs ; tiie préjudice restiltîng in the minds of ail citizens, whether 
taxp^yêrs or not, frojî} ;the,4isia.ppointed hopes of an improved System 
of rpa4s::and bridge;s;- [the: préjudice which grpvvs out of t^e manner 
and itjstrumentalitiiçs.qf the loss'; and, the well-nigh universal opinion 
aiiîpng the people otj thejiounty tha:t th]e surety should not défend the 
suit,-Tfali ,»rrayed agàip^t^tlie nonresident and its défense. AU thèse 
cpmbined interests, prejuidices, and influences fight for the plaintifï, 
and against the défense, ?ind the défendants. Is it not highly improba- 
ble, with this volurn^ pf préjudice or local influence entering into the 
controveirsy, that the nonresident surety would stand in the trial of 
the meri^s of its défense on anequal footing, in the constitutional 
sensé, with the, home plaintifï in the local court ? 

I do not deny or underestimate the honesty of thèse prominent offi- 
ciais qf the county who hâve testified to the nonexistence of "préj- 
udice pr locj^l influence." It is a jsii^gvilar fact that the best of men 
are often ^nconscious pf any bias or préjudice which shapes their 
views, a-ndare, as sincère and conscientious in,denying the existence of 
préjudice as men can be. It is not by such ppinions, however, that 
the i?sue hère is to be w^eighed. That would be leaving to a vote of 
the cpini|;y,;pfficials whièther there was "local influence," whether the 
pepplej-of.-the county: are prejudiced, whether this case should be 
remanded. To permit this would be to call "local influence" itself to 
the jijdginent seat,-rtake its advice on its own existence and power 
to haro,;, 'Ail' thèse are questions addressed solely to the conscience 
and judgwent of the, court, upon the admitted facts of the case. 

We see.the efïects of the lawspf gravitation, but who has seen the 
power, whijçh attrapts pi]ie atom to another? We see and feel the force 
of the winds and waves, but the power which puts them in motion we 
dp npt^ee.i; Soit is as to the existence of "préjudice" or the extent 
of ''Ipcal ;influence-" "We can ascertain their life and strength only by 
taking , faqts^.a^d conditions which we can see and know, and ascer- 
taining, jpy pur knowledge of huraan nature, the direction in which the 
interests,; motives, and habits pf men impel them under the existing 
conditijons. , When thèse factors are given, the existence of "local in- 
fluence ôr préjudice," and the harm they may do, must be determined 
by reaspîiing from known cause tp natural and ordinary efïect. Hère 
the , causes are known. ,They;,^re many and plain. Their ordinary 
and naj;urai elïéct is ;iot mattep :of doubt. ; 

The cfty court is of statutory'prigin. Neither it nor its judge can 
invoke the protection given courts and judges created by the con- 
stitution. , Statejv. Sayre, Ii8 Ala. i, 24 South./Sg. The court was 
created in respifinse to the wishes of the people of this county, and will 
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be abolished when tbe people demand it The salafy of the judge 
is paid by the county, and its représentatives in the législature can 
reduce it. The term is for six years and until a successor qualifies. 
The govemor nominates three candidates to the senate, and must ap- 
point as judge the candidate selected by themajority of the senate. 
Local favor and power are prédominant in procuring a certificate of 
eligibility, for that is the légal effect of the governor's nomination, and 
control very largely the sélection by the senate. No candidate has 
ever been nominated who was not acceptable to the people of the 
county, and none has ever been elected by the senate who labored 
under the burden of local disfavor. Disfavor, or even lack of popular- 
ity, is a well-nigh insuperable barrier, no matter how shining the char- 
acter or merits of the individpal, to getting or retaining the office. If 
the judge thus selected and retained in office should, as sole trier of 
the law and facts, décide a suit adversely to the people of the county, 
involving a large loss to them, when the popular opinion is fixed that 
such a décision would be unjust, and that the right is the other way, 
the judge wpuld be in danger of incurring popular enmity or disfavor. 
This would threaten him in his tenure and in other ways. No judge 
in deciding such a case as this, in which the whole community is 
deeply interested financially, and has fixed opinions in favor of the 
plaintifï, could fail to realize the effect which such a décision in favor 
of a nonresident défendant might hâve upon his personal fortunes. 
Because some judges might succumb to "local influence" in such con- 
tingencies, the constitution, through the removal act, provides that ail 
judges thus circumstanced fall within the class which shall not try the 
controversy, if the nonresident properly asks to remove it. City of 
Détroit v. Détroit City R. Co. (C. C.) 54 Fed. i; City of Tacoma 
V. Wright (C. C.) 84 Fed. 836 ; Smith v. Lumber Co. (Cf. C.) 46 Fed. 
819; Hall V. Agricultural Works (C. C.) 48 Fed. 599. 

Misunderstanding of the principles upon which the constitution and 
laws proceed and zeal of counsel alone pardon the personal équation 
of judges which formed such a prominent part of the argument of 
counsel for plaintiff. It is formally set up in the record that "one 
of the judges of this court" — ^who happens to sit alone in this case — 
is a citizen and taxpayer of the county of Montgomery as well as the 
judge of the city court. Of itself, the fact cannot be of any légal 
significance. Why, then, is it put in the record? It is part of the 
suggestion that the judge of the United States court is in some way 
assuming a superiority of judicial qualities over his brother in the 
State court in trying this case. It is said in Ex parte State Bar 
Ass'n, 92 Ala. 177, 8 South. 768, 12 L. R. A. 134: "It can never 
rest in the discrétion of a judge whether he will sit in a given cause. 
If he is not disqualified under the constitution, it is his duty to sit." 
There are exceptions to the rule stated so absolutely. It is unques- 
tionably true, however, that the law of Alabama does not disqualify 
a judge because he is a citizen and taxpayer of the county from sitting 
in a cause to which it is a party. Ex parte State Bar Ass'n, 92 Ala. 
117, 8 South. 768, 12 L. R. A. 134; Foreman v. Town of Marianna, 
43 Ark. 324; City of Minneapolis v. Wilkin, 30 Minn. 140, 14 N. W. 
581 ; State v. Craig, 80 Me. 85, 13 Atl. 129; In re Guerreno, 69 Cal. 
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88, 10 Pac. -261 ; Com. v. Reed, i Gray, 472 ; Commissioners v. Lytle, 
3 Ohip, 289; 'CbinheCticut t. BrMûkh, 14 Mass. 296. The law cf 
Alabàmawbuldcpmpelâ' State 'î^^^ By mandamûis to sit in such a 
cause if he declihè'd to do so, ani^ that wa:s the bnly'reason for refusai. 
Ex parte State Bât 'Àss'n, 92 j^lja. 117, 8 South. 768, 12 L. R. A. 134. 
If "one of the judges'bf this court," or the jud^e of the city court, 
dèclined to sit in this case because he is a citizen and taxpayer, he 
woUld "rèpudiate hî's duty." 92 Ala: 117. It is not the personality 
of the local judge with^>rhich thé cdhstitution deals in the matter of 
retnovals,' but only thfe situations in which. he may be idaced. The fact 
that the judge is a citizen or taxpayer of the county is not of the 
siightest conséquence sb far as' concerts his' duty to' {rv the case. Are 
the situations in which state arid tedei-al judge find tnemselves as to 
this dase the saniç in the. rest of its- phases? H that is the object 
of the paralleil, it ïs apparent that it fails. "Dùring good behavior" 
the fédéral judge is entîrely iridependent of local favor; at least far 
more sô,thàn' his brother judge bf the state court. This case has 
beèti -tr^nsferred hère, there is no other court to which to trânsfer it, 
and a jud^ë of the court canribt "repudiate his duty'' tb try it. The 
constîttitiqn puts tbè'duty on ,thfe One judge to try the case, and ex- 
clydes the bther, nbtioh'the idea thâtthe fédéral judge is purer, iirmer, 
or bettet'than thé Ibcâî'jùdge, but because he is better fortified against 
the eflfect bf "préjudice or loCâl influence," and therefbre freer to re- 
sist it. It cannot be Ja reflection vipàn a judge that another tribunal, 
iù; thé dîsicharge bf ïtè(! sworn duty, décides that such judge, conceding 
his individuel purity.aïid high judicial character, falls within a class 
whom thé conStitutîbri, oh nigh grounds of public pblicy, forbids to 
try certain 'casé^, if the defendàntjla. nonréâident of the state, objects 
by timdy 'application td remove i:he cause elsewhere. 

5. Gotinsel âgree that tjie failtire to demand a jury in the' state 
court cannot afifect the f^ghtto a jiiry trial in the courts of the United 
States. Gf the cotréctiiess ôf thiç' cbndusion there can be no doubt. 
The waiver efïëcted by the state làw applies only to the right of jury 
tHal given '.by the constitution of the state in the state court. The 
right tb à, jury trial h'ei'è' dépends upon the constitution of the United 
States. Staté laws cânàiot aflféctthis right. The reasons which in- 
dùced the ot-der, of remîiVâl makè^'ii;' proper that çitizehs of the county 
of Montgohiefjr' shaÏÏ libt serve tin thé jury. The parties will hâve an 
opportunîtyto, agréé "u^oh the i»aWot the district from which the 
jurors wili bé èummonéd,' before any ofàet is made on that subject. 

The oi*dér bf remûvsl:! was prb^é^, and the motion to remand the 
cause is theréfôi'e déniçd. 
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In re NICKERSON. 

(District Court, D. Massachusetts. July 8, 1902.) 

No. 5,514. 

1. Bankbuptct— Frovable Debts— Notes Paid by Surett. 

A testatrix by her will divided her reslduary estate equally betweer 
her daughters, providing that in case eittier should be indebted to her 
upon any liability, whether absolute or contingent, the amount of such 
liabillty should be deducted from her share of the estate. The will 
further provided that, if the husband of either daughter should be in- 
debted to testatrix, such indebtedness must be paid to her executor 
before his wife should be entltled to her share of the estate. At the 
time of testatrix's death, the husband of one daughter was Indebted 
to her for money borrowed by him for whlch he and his wife haû 
given thelr joint notes, and the wife was also indebted on notes of 
her own. In settlement of the estate, the executor turned over to her 
ail of such notes as part of her share, with the consent of ail parties 
In interest, and the husband subsequently paid some of his notes. 
Beld, that the will evidenced no intention on the part of testatrix to 
benefit her daughters' husbands, but clearly contemplated payment by 
them of any indebtedness to her estate, and that the transaction by 
which the wife of one received his notes was équivalent to her pay- 
ment of them with her own money, which gave her the right by subro- 
gation to enforce them agalnst him, or to prove them agalnst his estate 
in bankruptcy. 

2. Same— Payment op Debt by Wife as Surett— Right dp Subrogation 

The law of Massachusetts, which holds contracts between husband 
and wife to be unenforceable either at law or in equity, does not prevent 
a wife who has signed notes with her husband as a joint maker, but 
who is in fact a surety thereon, from proving the notes agalnst the 
estate of her husband in bankruptcy, where she has paid the same with 
her own money; her right in such case not being dépendent upon the 
eontract with her husband, but upon the equities arising out of the 
transaction by which she is subrogated to the rights of the credltor. 

In Bankruptcy. On review of décision of référée disallowing claim. 

Alfred W. Putnam, for trustée. 

Johnson, Clapp & Underwood, for credîtors. 

LOWELL, District Judge. The voluntary pétition in this case was 
filed December lo, igoi. Mrs. Nickerson, the wife of the bankrupt, 
was the daughter of Mrs. Langmaid. Mrs. Langmaid had lent money 
to the bankrupt, for which he and his wife had given Mrs. Langmaid 
joint and several notes, some of which notes the bankrupt's daughters 
now seek to prove against his estate. Mrs. Nickerson was also in- 
debted to her mother for money lent directly by the latter to the 
former, which last indebtedness was represented by Mrs. Nickerson's 
separate notes. Mrs. Langmaid died October 22, 1896. Her will 
contained the following clauses: 

"9. I bequeath ail the rest and residue of my personal estate to my three 
daughters, to be divided equally among them, to hâve and to hold absolutely 
share and share alike; and if any of them die before my decease, leaving 
chlldren, then the share or shares which would hâve been taken by such 
daughters, had they lived, shall be divided equally among ail the chlldren 
left by them, and living at the time of my death." 

"14. If, at my death, any of the beneficlarles deslgnated in this wlU should 
be Indebted to me upon any liability of whatever nature, whether absolute 
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or contingent, then the amount of ail such Indebtedness shall be deducted 
from the share of said beneûclarles before their taking any beneflt under 
thls wlll; and If the husband ôï hTisbands of either or any of my said bene- 
flclaries should be indebted to me at my death, then the ampunt of such in- 
debtedness must be paid" to nsy exécuter before such beneficiaries shall be- 
come entitled to partalse of any beneflt under this will." 

Mrs. Langmaid had two other married daughters living at her death, 
both indebted to her. The husband of one daughter was also indebted 
to Mrs. L,angmaid upon joint and several notes given her by himself 
and }iis wife. After payment ai the debts of the estate, Mrs. L<ang- 
maid's exécuter calculated the, value of ail the assets, including the 
notes of the daughters and of the daughters' husbands. The notes 
of thé bankrupt and his wife were fîgured and treated as shown in the 
following àçcount : 

Notes of Georglana P. Nickerson, Made up wlth Interest at 4% to the Ist 

of July, 1897. 

July 12, 185», $1,225 00 Int. pald to Jan. 12, '96, 1/5/19 $ 72 00 

Jan. 27, 1896, 675 00 1/5/4...... 38 53 

Feb. 28, 1896, 500 00 1/4/3 26 84 

$2,400 00 $137 39 

137 39 



Total. . $2,537 39 

Notes of John F. Nickerson, Made up wlth Interest at 6% to the Ist of 

July, 1897. 

Aug. 2, 1895, $ 1,000 00 Int paid to Feb. 2, '96, 1/4/29 $ 84 83 

Dec. 6, 1805, 5,000 00 do June 6, '96, 1/0/25 320 84 

Dec. 31, 1805, 10,000 00 do June 80, '96, 1/0/1. 601 67 

Jan. 2,1896, 1,000 00 do July 2, '96, 0/11/29 59 83 

Mch. 2, 1896, 1,000 00 do 1/3/29. 79 83 

$1»,000 00 $1,147 00 
1,147 00 



$19,147 00 

Georgiana P. Nickerson, notes and interest. $ 2.537 39 

John F. Nickerson, do 19,147 00 



Total $21,684 39 

The total value of the estate, including ail notes outstanding, was 
divided into thirds, ,eac)i third repfesenting a daughter'.? share. In the 
ejïççutor's final accourit, the transaction was set forth as follows: 

"Payment to Mrs. Niçlcerson, of her share of the estate, of $ ." 

' — Under which weré the following items: 

To Georgiana P. Niclierson, her notes and interest to Jtily Ist, 

; 1897 $ 2,537 39 

Notes of her husband, John F. Nickerson, anG iiiterest to July Ist, 
1897 19,147 00 



' Total $21,684 39 

Then followed a listof, other securities, which were turned over to 
Mrs. Nickerson, and \s^6re eiitered' in the same manner, with their 
values set against them. The total value pf thèse securities, including 
thé notes abové referrèd to, was fiigured to be the value of Mrs. Nicker- 
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son's share of the estate. The same method was pursued by the 
exécuter in the cases of the other two daughters. The exécuter de- 
livered to Mrs. Nickerson, at the time of the settlement of the estate, 
the securities so representing her share, including the notes in ques- 
tion. This settlement was made by Mrs. Langmaid's executor with 
the knowledge and approval of ail parties interested in the estate, and 
was assented to by them. Mr. Nickerson made no actual payment on 
his debt or on thèse notes, either to Mrs. Langmaid or to Mrs. Nicker- 
son, and no son-in-law of Mrs. Langmaid in fact paid up his note in 
the settlement which was made. The notes hère in question remained 
in the possession of Mrs. Nickerson until her death. Mrs. Nickerson 
died March 15, 1899. She bequeathed ail her personal property to her 
daughters, the petitioners in this case. Her estate was duly settled, 
and ail the property, including the notes involved in this proceeding, 
was transferred by her executors to her daughters. The notes for 
$1 8,000 remained in the daughters' possession until April 22, 1901, 
when notes for $6,000 were delivered to the bankrupt upon his paying 
that sum to the daughters. The remaining notes are now in their 
possession, and they seek to prove them. 

The first question before the court concerns the intent of Mrs. Lang- 
maid as manifested in article 14 of her will. That Mrs. Nickerson's 
liability was dealt with, in the fîrst clause of that article, is plain. 
Whether that liability was absolute or contingent, it was, in some 
sensé, to be deducted from Mrs. Nickerson's share. This has been 
done. By reason of the notes, Mrs. Nickerson's share of Mrs. Lang- 
maid's estate has been lessened, and her liability to the estate has 
ceased. The second clause of article 14 manifests no intention to 
benefit Mrs. Langmaid's sons-in-law. To release to them their debts 
was the last thing Mrs. Langmaid wished to do. As they might be 
indebted to her by obligations which did not bind their wives, and as 
she had not provided in the first clause for deducting such obligations 
from her daughters' shares, the second clause may hâve been intended 
to meet this contingency by providing that no daughter should get her 
share until her husband's liability was in some way disposed of. Mrs. 
Langmaid did not intend that one of her daughters should be injured 
by the insolvency of another daughter's husband, but lier will indicates 
no désire that, as between wife and husband, the liabilities of the latter 
should be diminished. She wished the debts of her sons-in-law to be 
paid, not for their benefit, but for the benefit of her estate, and of her 
daughters. In Bacon v. Gassett, 13 Allen, 334, the principal liability 
was the wife's, the liability of the husband was only secondary. In 
South V. Williams, 12 Sim. 566, the intention to benefit the son-in- 
law was clear. Let us suppose that some friend of Mrs. Nickerson, at 
her instance, had bought from Mrs. Langmaid's estate the notes in 
question, paying their face value. So far as Mrs. Langmaid's estate 
was concerned, the notes would then hâve been paid, and nothirîg 
would hâve prevented Mrs. Nickerson from receiving her share of her 
mother's property. As soon as this share was received, including the 
money just paid for the notes, Mrs. Nickerson, in accordance with a 
previous arrangement, might hâve reimbursed the friend advancing the 
money, and might hâve left him the nominal holder of the notes, in 
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trust for her benefit. As the'deibt was èquitably that of the bankrupt, 
and tiot that of Mrs. Nickerson, the notes might then hâve been en- 
fottëd a^âitist the bankrupt and his estate. The actual transaction 
sçiçttià ïà hâve been intended as the équivalent of that just suggested, 
^hotlgh différent in form. This note does not stand otherwise than 
as the joint and several note ôf husband and wife, given to a third 
pàrty for njoney lent to the husband, which note has been taken up 
frôm the payée by the wife with her own money. That ail parties in- 
tended to keep alive Mr. Nickerson's obligation is plain. Since his 
wîfe's death, he has recognized the validity of thèse notes in the hands 
of his children by paying one or more of them. If, under the circum- 
stances jiist stated, the wife or her devisees can prove in bankruptcy 
against the husband's estate, I see no reason why that may not be 
done in the case at bar, irrespective of the provisions of Mrs. Lang- 
maid's Wfll, 

That tfhe joint and sèveral maker of a note, who is, in fact, a surety, 
and who takes up the note froiii the payée by paying the same in full, 
cannot, in his own name, maintain an action on the note itself against 
the other ipaker, is clear. That, under the circumstances stated, he 
can maintain an action in the name of the payée, was decided in Bank 
V. Claggett, 29 N. H. 292, ànd no case to the contrary has been cited 
or foUnd. Apart from the marital relation, there is nothing to prevent 
proof in this case. In Woodward v. Spurr, 141 Mass. 283, 6 N. E. 
521, and in Bank v. Tyndale, 176 Mass. 547, 57 N. E. 1022, 51 L. R. 
A. 447, it was decided that a claim arising purely out of a written 
contract between husband and wife cannot be enforced in equity, and 
in Re Talbtit (D. C.) iio Fed- 924, it was decided that such a claim 
cannot bé proved in bankruptcy. If, therefore, Mrs. Nickerson's 
claim for rèjmbursement from her husband's estate arose purely from 
the contracît'implied by law on the part of a principal to reimburse his 
surety, proof of this claim must be refused. Major v. Holmes, 124 
Mass. 108. But the counsel for the creditors, with great ingenuity, 
has suggested that a sUrety has a claim against his principal which 
does not ariSe out of a contract, but out of the subrogation of the 
surety to , the claim of the principal debtor, — in this case out of the 
subrogation of Mrs. Nickerson and her devisees to the claim of Mrs. 
Langmaid. ' Thus, in Swire v. Rednian, i Q. B. Div. 536, 541, it 
was said by Mr. Justice Blackburn, with whom Lord Chief Justice 
Cockburn qoncurred : 

"But where the two who become liable for a debt are not joint principal 
debtors, but froin the beglnnlng one of them Is a principal and the other a 
surety, the case Is différent. The relation of principal and surety gives to 
the surety certain rights, Amongst others, the surety has a right at any 
tlme to apply to the creditor, and pay hlm off, and then (on glvlng proper 
indemnity for costs) to sue the principal In the credltor's name. We are not 
aware of aûy instance In which a surety ever in practiee exercised this 
rlght; certalnly, the caises In whlch a surety uses it must be Tery rare. 
StiH, the surety has his rlght." 

The right of subrogation does not arise from contract. One surety 
is entitléd tO subrogation as against his co-surety even when they are 
not bound by the same instrument, and are ignorant of each other's 
existence. Deririg v. Earl of Winchelsea, i White & T. Lead. Cas. 
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Eq. 100. Out of the relations created by the subrogation there may 
arise, indeed, an implied contract, which^can be sued on at law. The 
subrogation, however, does not arise from the impHed contract, but 
vice versa. Harris, Subr. § i. So, where one of two sureties on a 
specialty pays more than his share, he is entitled in equity to rank as 
a speciahy créditer of his co-surety, and is not limited to rank as a mère 
gênerai créditer upon an implied contract. Lidderdale v. Robinson, 
12 Wheat. 594, 6 L. Ed. 740; Id., Fed. Cas. No. 8,337, 2 Brock. 159. 
If the right of subrogation be thus effective against a co-surety, it 
cannot be less so against the principal himself. In Guild v. Butler, 127 
Mass. 386, 389, it was said by Chief Justice Gray: 

"As the right of the surety does not dépend upon the contract, but upon 
the equities arlslng out of the clreumstances of the case, the creditor is af- 
fected by knowledge of the true relation of the debtors, acquired at any 
time before he does the act whlch alters the position of the surety; and one 
who makes a promlssory note for the accommodation of another is a surety, 
within the rule." 

This last statement must be taken to détermine that the remark 
made by the same leamed judge in Major v. Holmes, 124 Mass. 108, 
109, viz., that in a case like this no contract of indemnity could be 
made or implied as between husband and wife, was not intended to 
deny the wife's right of subrogation. Inasmuch, therefore, as Mrs. 
Nickerson, by her transaction with her mother's executors, acquired 
a right of subrogation available against her husband, which subroga- 
tion did not arise from any contract with her husband, but from an 
équitable right against her mother, it appears to me that her legatees 
hâve a claim in bankruptcy which they can prove against her husband's 
estate. The rule of law in Massachusetts, that a husband may not 
contract with his wife, is not cônstrued to prevent the enforcement 
against his estate of ail rights in their nature contractual, provided 
thèse rights did not originate in a contract made directly between the 
couple. Butler v. Ives, 139 Mass. 202, 29 N. E. 654. 

The judgment of the référée is reversed, and the claim allowed. 



In re ORIST, 

(District Court, S. D. Alabama. July 26, 1002.) 

No. 124. 

1. Bankruptcy — Dischahob — Spécifications of Objection— PAniUBB to 
Dbmdk— Epfbct. 

A bankrupt, applylng for his discharge, Is not nnder obligation to plead 
to his creditors' spécifications of objection thereto, and his fallure to 
demur to such spécifications is not an admission of thelr légal sufficiency, 
so as to preclude hlm from relylng on the fact that proof thereunder that 
he had fraudulently conveyed property, though not upon secret trust, la 
insufficiént, under Bankr. Act, |§ 14b, 29b, to prevent his discharge. 

In Bankruptcy. On spécifications of objection to discharge. 

Mitchell & Tonsmeire and J. R. Burgett, Jr., for objecting credit- 
ors. 

Fred W. Bacho, for bankrupt. 
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TOULidlN, District Judge. "Where a bankrupt présents his ap- 
pHcfttioit' îof dîstharge in due form, and spécifications in opposition 
théretb are êled by creditors, no further pleading on the p'art of the 
bankrupt ië necessary, and the allégations of the spécifications can- 
not be taken as confessed for want of an answer by the bankrupt. 
On the 'contrary, the burden is on the objécting creditors to estab- 
lish their averments by proof." In re lyOgan (D. C.) 102 Fed. 876. 
In that case the court said : 

"There Is no rule In bankruptcy whiqh requires In such cases any further 
pleading by a bankrupt. » • • The bankrupt files a pétition for a dis- 
charge, in whlch he avers that he haa'-complied wlth ail the provisions of 
the baBfcrt}pti;act. Thls Is his ple^idipâg, and upon it tîie Proper notice is 
servea npwall bis creditors. Tbe prayer of this pétition -will be granted as 
of course, tijilee&some créditer objectç, snd spécifies his groujods of objection. 
• * • PfllesB the speçifled grounds are establishedby the proof, the dis- 
charge I9 îgraated. lilotbing Is taken for , granted, and the onus is on the 
créditer. Fallure to establish the objections by évidence cannot be a ground 
for refuslng the discharge, and it follows logically and inevitably from this 
fact thait 'îK>. fljrfher pleading is 'necessary upon the part of the bankrupt. 
The profof IBnjst be taken in any eventj ^nd wlthout proof the creditor fails. 
The bap|s:jri;g?iÉ| may rely upon the presumption of innocence. This no doubt 
explàîi^s wjiy a gênerai rule hàB been made by the suprême court requiring 
furth'ér pMdings In such cases. The issues are made by the bankrupt's 
pétition' for 'â discharge and theicredltor's spécifications of objection thereto, 
and the>oniy (jteps.the rules require after this, in order to a settlement of the 
question,, Isfîtie référence to ascertain and report the facts. * * * AU 
tbe speçlflc^tlijn^ of objection, to be sUflacient In law, must charge what is a 
criminai àet''Up6ii the part'bf the banfeupt, and the law in such cases itself 
enteS^ a pieâ 0* not guilty, unless in cases where thrare is a volnutary and 
express pliÉirofî gullty." 

I iu% CQijcur in the vie\i|'? there expressed. Where the allégations 
of the spécifications are vague and gênerai, or unauthorized by law, 
the batilffiiilït may move tb hâve them stricken out, or he may rely 
upon his défense at the time of the hearing; for the court will disre- 
gard suç^ a^eg^tions. In re Waggoner, Fed. Cas. No. 17,037; In re 
Rathbo'rie, Fed. Cas. No. iiisSo; In re Tyrrel, Fed. Cas. No. 14,314. 
If the allégations are insufficient in law, the bankrupt may file excep- 
tions to them, analogous to those allowed in equity, or he may demur, 
or may neither except nor demur,: but leave it to the court to hear the 
apphcation for a dJSchargÇj and such pleas and proofs as may be made 
in opposition thei^étb-by parties in interest. The court investigates 
the merits of the application, and will discharge the applicant, unless 
he- has compiitted a.^ offenge punishable by imprisonment, as provided 
by the bankrupt act, or has concealed or failed to keep books, etc. 
(which gtbttfld'ôf objection ifinot invôlved hère). Bankr. Act, § 
14b; Coll,'ëankf. pp. 161, J;62. 

. It is, adraittiCd' by the cpun^el for the objécting creditors that the 
proof does not show that the bankrupt has committed an oiïense 
punishableby imprisonment;' but' his contention, as I understand it, 
is that, inaspiuçh as the bankrupt does not.detnur to the spécifications 
of pbjectiop, lie confesses théif sûfficiency in law, whether they are in 
fâct'Sb or rièt, and, if sustainëd by the proèf, it should defeat his dis- 
charge, and that the bankrupt is estopped from controverting such 
spécifications of objections to his discharge because he does not demur 
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to them. Assumirig tliat the spécifications are însufficient in law, we 
hâve seen that it was not necessary for the bankrupt to demur to them 
to entitle him to avail himself of their insufficiency. He may do so at 
his option. The alleged ground of objection is that the bankrupt 
knowingly and fraudulently concealed, while a bankrupt, from his 
trustée, property belonging to his estate in bankruptcy. The spécifica- 
tions in substance are that the bankrupt, in contemplation of bank- 
ruptcy, conveyed to his wife, without considération, certain real estate. 

But, assuming that the spécifications are legally sufficient (and this 
in fact is not questioned), the contention of the bankrupt is that they 
hâve not been proved. The facts found and reported by the référée 
are that the bankrupt, in contemplation of bankruptcy, conveyed to his 
wife, without a valuable considération, said real estate ; that the con- 
veyance was executed a few days before the pétition in bankruptcy 
was filed, and was recorded three days thereafter. He further found 
and reported that it did not appear that the property was held in secret 
trust for the benefit of the bankrupt. There is no exception to the 
finding and report of the référée. The conveyance, though in law 
fraudulent and void, is not a concealment of the property conveyed, in 
contemplation of section 29b, Bankr. Act. In re Fitchard (D. C.) 103 
Fed. 742; In re Marsh (D. C.) 109 Fed. 602 ; In re Goodale, Id. 783 ; 
Ivovel. Bankr. § 283; Coll. Bankr. 1656; In re Schreck, i Am. Bankr. 
R. 366. It is the duty pf the court to discharge the applicant unless 
he has committed an offense punishable by imprisonment, as provided 
by Bankr. Act, §§ 14b, 29b. In re Logan, supra ; L,ovel. Bankr., 
supra. 

The counsel for the objecting creditors has cited several cases to 
sustain his contention that the bankrupt is estopped from controvert- 
ing the spécifications of objections to his discharge because he has not 
demurred to them. If I clearly understand the contention and the 
ground on which it is based, I may suggest that I do not think the 
cases cited hâve any application to it. I hâve examined them, and, 
as I understand them, I find no question as to whether or not a de- 
m,urrer is necessary, in a proceeding like this, involved in them. In 
only one of the cases cited was there a demurrer considered, and the 
question there was, not as to the necessity or propriety of the de- 
murrer, but whether it was good and well made. The demurrer in 
that case was overruled. 

On the pleadings and proof in this case, my opinion is that the ap- 
plicant is entitled to his discharge; and it is sp ordered. 



In re WAUKESHA WATER 00. 
(District Court, B. D. Wisconsln. June 17, 1902.) 

1. BaNKRUPXCY— JURISDICTION OP BanKBDPTCY COUIÎT — PpOCEEDINGS AGAIN8T 

Third Persons. 

A court of liankrùptcy has jurisdlction to Cite a third person to show 
cause why he should not be required to surrender for cancellation an 
Instrument purporting to convey property of the banlirupt which it is 
alleged by the trustée was never delivered or became effective, and to 

116 F.— 64 
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det^rjodH^e, Bi>pn the ans,:ww of the person so clted whether !t has final 
juMaltSlon' to adjudlcate the matters in Issue. 
>. SAMk— SaittCE ov PROdESS OOtside of District. 

Baakï. iAict 1898 conferS no ïwwer on a court of bankruptcy to summon 
beifore! ItJ by a rUle to show cause thlrd persons who are not parties to 
the ir^ordri*nd who resliïe! without the district and state, and are there 
seryiçd Tpth the order,, a^ under the gei^eral rules of law goveming 
the féâeral courts, In thé absence of express authorlty, such service la 
iiietfébtuàl to confer jurlsdiction In perspnam. 

In Bankruptcy. 

On pèatiUjaby the trustée for a rule upon Wauliesha Hygela Ice Company 
and Johp Mj^yo Palmer to shoiy cause why certain instruments in the pos- 
session of the latter, including oae purporting to convey to the former cer- 
tain property of the bankrupt, now hèld by the trustée in bankruptcy, should 
not be snrrendered for cancellation. The transaction referred to is alleged 
to be unatith'orized and unexecnted, and the deed and other papers there- 
upon <(eposited wlth Mr. Palmel', without dellvery or record, for purposes 
unpeïformed, and under no valld contract of sale or other obligation, but 
BO outstftnding, may constltute a: cloud upon the title held by the trustée. 
Both parties nàmed as respondent are résidents of Illinois, and were there 
serred wiii» an order to show cause, and both enter a spécial appearance, 
witb a plea to the jurisdiction over the subject-matter and in personam. 

Merton/ Ryain & Newbury, for trustée, 
A. J. Dà^'p, opposed. 

I SiEAMÀN/ District Judgis. Jurisdiction of the subjecï-matter îs 
uhdoubted under the récent décision in Mueller v. Nugent, 22 Sup. Ct. 
269, 46 L,. Ed. 405, 7 Àm: feankr. R. 224; and, if adverse claim to the 
property \yere asserted by the respondents, the court must ascertain 
,4vh^ther it is of that chara;Ctér, and so takes cognizance to that extent 
' at least. It détermines for itself whether final jurisdiction exists. 
Tiie question ra.ised, however, of jurisdiction to act in personam 
upon thesé fïîspbridents, who réside in ànôthet. State and district, and' 
ai-e there sér^ed with the or(?èl: to show cause in this matter, is not 
met by that décision, noris such service, authorized by any express 
prtjvision pi" the bankruptcy act or ruling thereunder called to my 
attention. , In the absence 01 statutory authority for the process of the 
colirt'to run beyônd the tefrîtorial limits of the district, the doctrine 
i? well settled that no jurisdiction exists to that end. As stated in the 
eàrly and lieâcling case of Toland v. Sprague, 12 Pet. 30Ô, 328, 9 L. Ed. 
1093, nos • "Whatever may be the extent of the jurisdiction over the 
suDJect-mâttef pï the suit, in respect to persons and property, it can 
only be exerciséd \Vithin the limits of the district. Congress might 
hâve authorized civil process from any circuit court to hâve run into 
any state in the Union. It hâs not donc so," except in the case of a 
subpcena for witnesses. It was thereupon held that service of its 
process cannot be mkclé withôut the district, èee, also, ex parte 
Graham, 3 Washi Ct C. 456>i Fed. Cas. No. 5,657, and cases noted; 
Picquet v. Swan, 5 Mason, 35, Fed. Cas. No. 11,134; i Fost. Fed. 
PfâcV(3d Ed.) § 96; I Desty, Fed. Proc. (çth Ed.) p. 412. An im- 
portant exce|H:ionto this rule was upheld by Mr. Justice Story in 
Dunlap V. Stetscrtï, 4 MaBon, 349, Fed. Cas. No. 4,164, in the case of a 
bill fijed te» eftjpiti the énfbrcement of a judgment at law iii favor of a 
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nonresident plaintifif, entered in the same court, and jurisdiction was 
sustained under a service without the district upon the ground that the 
suit was "auxihary and dépendent," not original, and of necessity must 
be so cognizable by the court which rendered the judgment. In Jones 
V. Andrews, lo Wall. 327, 19 L,. Ed. 935, and Webb v. Barnwall, 116 
U. S. 193, 6 Sup. Ct. 350, 29 L. Ed. 595, the gênerai doctrine of Dun- 
lap V. Stetson was approved, but the question of service beyond the 
limits of the district was not so raised in either of the last-mentioned 
cases as to call for décision. By subséquent statute, however, such 
service is authorized in certain équitable actions in the circuit court re- 
lating to property within the district, including one to remove a cloud 
upon the title (i Supp. Rev. St. [2d Ed.] c. 137, § 8; i Desty, Fed. 
Proc. [gth Ed.] § 25) ; but its provisions are applied in terms to such 
suits only "commenced in any circuit court of the United States," and 
are not applicable to this proceeding in the district court, unless adopt- 
ed by some provision of the bankruptcy act. The further provision 
requiring actions to be brought in the district where the défendant ré- 
sides (i Supp. Rev. St. [2d Ed.] c. 866, § i) is applicable only to 
original suits, and not to the présent proceeding, within the distinction 
approved by the authorities cited. 

Is authority conferred by implication in the terms of the bankruptcy 
act to thus summon parties who are without the limits of the district ? 
The parties against whom relief is sought by the pétition hâve neither 
appeared in the bankruptcy proceedings, nor are they presented as 
creditors of the bankrupt, who are by the act made parties to the pro- 
ceeding and cited by publication and notice through the mails, but are 
summoned as strangers to the record, and appear only, in response to 
the rule to show cause, to object to the jurisdiction. By section 2 of 
the act, courts of bankruptcy "within their respective territorial limits" 
are invested "with such jurisdiction at law and in equity as will enable 
them to exercise original jurisdiction in bankruptcy proceedings," 
and those proceedings are in equity. The jurisdiction thus given is 
that adopted by the constitution from the English high court of 
chancery, as administered generally by the fédéral courts, and I am of 
opinion that the terms of the présent act do not adopt or include the 
power conferred upon circuit courts by the above-mentioned statute to 
summon parties from without the district in the spécial cases there au- 
thorized. Finding no authority for the order and service in question, 
the objection for want of jurisdiction over the respondents must be 
sustained. See Coll. Bankr. (3d Ed.) 15; Loveland, Bankr. 66. 

The rule to show cause in the matter of the pétition is discharged, 
and, without intervention by one or the other of the respondents 
named therein, no considération of the transaction set up in the pétition 
is called for, though it may well be remarked that it cannot affect the 
title of the trustée, if the contract was not completely executed or the 
circumstances are correctly stated in the pétition. 
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0. H. VBNKtER 00. et al, T. TINITBD STATES STEEL COEP. et aL 

(Circuit Court, S. D. New York, June 9, 1902.) 

1. CojîSTiTUTioNAL Law— ImpaiRmbnt of CéNTBACT— Stookholdbrs in Coe- 

POSATION^. 

A charter of a corporation whlch autborlzes the Issuance of common 
stock, preferred stock, and bonds, and glves the corporation the right 
tp increase the bond Issue "for any object In and about Itg business," 
and to deorease Its capital stock by purchasing certain shares for retlre- 
ment, doea npt create a eontract which entltles a stockholder to perma- 
nency In the relative proportions of the différent classes of stock or of 
stock and bonds, whlch Is impaired by an act of the législature author- 
Izing corporations to issue and sell bonds for the purpose of retiring 
stock. 

t. Samk— Statdtk Ahending Chahtbb op Cobpobations— Efpbct of Réser- 
vation OF POWBK. 

Where the^general Incorporation statute of a state reserves to the state 
the power tp alter, suspend, or repeal the charter of any corporation, in 
the dlscretioii of the législature, such réservation bécomes a part of the 
contract bf every stockholder in a corporation organized thereunder; and 
9n amenda tory act authorizing such, corporations to Increase their bond 
issues, for the purpose of retiring a portion of their stock, ia not uncon- 
Btitutlonal, as Impalring the contracta of stockholders. 

In Equity. On motion for preliminary injunction. 

George H. Yeaman, for complainant. 

Francis Lyndç^ Stetson and Wm. D. Guthrie, for défendant. 

LACOMBE, Circuit Judge. This suit is brought to enjoîn the 
carrying out of à proposed readjustment of stock and bonds of défend- 
ant corporation. There is now authorized $304,000,000 first mort- 
gage bonds, $550,000,000 of preferred stock, and $550,000,000 of com- 
mon stock. Itîs' proposed to rétire $200,000,000 of preferred stock 
by exchanging thérefor $200,000,006 of bonds, additional and subordi- 
nâte to the first mortgage bonds, at the same time selling $50,000,000 
of néw bonds for cash to be used for betterments, et cetera. The 
corporation was organized a little over a year ago, under an act of the 
state of New Jersey concernirig corporations (Revision of 1896), and 
the iScts amendatory and supplemental thereto. It was disputed be- 
tween the parties, upon the argument, whether, under the provisions 
of thèse acts and of the certificate of incorporation, there was power 
in the corporation to take the action it proposed. It will not be nec- 
essary to discuss that issue, because it is not disputed that an 
amendatory act which was passed March 28, 1902, expressly authorizes 
the changes proposed in the yèi^ manner in which they are sought to 
be made. It is cdntended, however, that the act of Mafch 28, 1902, 
is null and void, because it "impairs the obligation of a contract,'* 
contrary to the provisions of the constitution of the United States ; the 
"cèntract" being the contractual relations established between the 
holders of the différent securities by reason of the respective amounts 
of such securities of différent classes, the differing rates of interest 
thereon, their différent measures of participation in profits, or divid- 
ends, or assets, which were prescribed when the corporation was 
organized and the présent holders bought their stock. Examination 
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of the statute and of the certificate of incorporation shows that it was 
expressly provided that the bonded debt might be increased by new 
issues "for any object in and about its business" ; that its capital might 
be decreased by the purchase at not above par. of certain shares for 
retirement. Certainly permanency in the relative proportions of the 
différent securities was no part of the contract. There was no express 
provision when the corporation was formed that bonds might be issued 
to retire stock, instead of purchasing it for cash. But the New Jersey 
act concerning corporations contains the provision so frequently found 
in constitutions and statutes, that "the charter of every corporation 
shall be subject to altération, suspension and repeal, in the discrétion 
of the législature." This réservation of the right to alter a charter is 
as much a part of the contract entered int) by the stockholders when 
they subscrjbe or buy into the corporation as is the most minute pro- 
vision as to some détail of organization, specifically expressed. Simi- 
lar words in other statutes hâve been given a very broad construction 
by the suprême court. In Sherman v. Smith, i Black, 587, 17 L,. Ed. 
163, it appeared that a bank had been formed in 1844, under a gênerai 
banking act of the state of New York, which provided that no share- 
holder of any association formed thereunder should be individually 
liable for its debts, unless the articles of association signed by him 
should déclare that he should be liable. There was no such déclara- 
tion in the articles. By subséquent provisions in the New York con- 
stitution of 1846 and the General Statutes of 1849, the shareholders 
of ail banks were made liable for debts contracted by the bank after 
January i, 1850. The court held that this did not impair the obligation 
of a contract, because a section of the gênerai banking act under which 
the bank was formed expressly reserved to the législature the right to 
alter or repeal. It might be suggested that the amendments in the 
case last cited aiïected only the relations between the bank and outside 
parties, not those subsisting between différent members of the associa- 
tion. In Miller v. State of New York, 15 Wall. 478, 21 L. Ed. 98, 
however, the amendment afïected only the stockholders. The gênerai 
railroad law of New York authorized the formation of railroad corpo- 
rations with 13 directors. A company was formed with a capital of 
$800,000 to build a railroad 50 miles long. The législature authorized 
the city of Rochester to subscribe $300,000 to it, and enacted that, if 
the company accepted the subscription, the city should appoint one 
director for every $75,000 subscribed by it; that is to say, should 
appoint four directors out of the thirteen, the other stockholders ap- 
pointing the remaining nine. Fifteen years later the législature passed 
another act, giving the city power to appoint one director for every 
$42,855.57 of stock owned by it, the effect being to give the city seven 
directors and to leave the other stockholders but six. The court held 
that, in view of the reserved power to "alter, suspend, and repeal," 
the act of 1851 and the articles did not make such a contract as the 
later act might be held to "impair," within the meaning of the fédéral 
constitution. Thèse cases were recently afKrmed in Locker v. May- 
nard, 179 U. S. 46, 21 Sup. Ct. 21, 45 E. Ed. 79, where it was held that, 
under the gênerai réservation to alter or amend, the législature may, 
by a subséquent act, provide that stockholders in existing corporations 
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may cumuïate their votes upon any one or more candidates for direct- 
oré. 

In the.light of thèse aùthorities, it must be held that, although the 
resuit of carrying but' the alteratibn provided for in the act of 1902 
mây be to change, to some extent, the relations of thé diiïerent se- 
curity holders to each, othér, such statute is not obnoxious to the pro- 
visîoîis bf the constifutiOîi forbidding the passage of laws impairing the 
obligatî<?ns of contracta. ' 

The liiÔtibn is denied. 



RÏSER V. SOUTHERN RY. 00. et al. 

(Circuit Court, D. South Carollna. June 20, 1902.) 

1. CosTS— RUMÀND OF Caùbe After Remotal— Dockbt Fbe, 

An order remandlngiia cause to à state court la in the nature of a 
final Judgment, and ft)r the purpose of the taxation of costs may properly 
be consiSered as a Judgment rendered without a jury, within the mean- 
Ing of Rev. St. f 824, and an allowance of a docket feè of $10 made 
thereùnder to plaintiff's attomey. 

On Appeal from Clerk's Taxation of Costs. 

JohnstQTlé & Welch and R. S. Whaley, for plaintiff. 
T. P. Cothràn and B. A. Hagood, for défendants. 

SIMONTON, Circuit Judge. This is an appeal from a taxation 
of costs by the clerk. An action was brought against the défend- 
ant Southern Railway Company by Luther A. Riser, aiid there was 
joined as défendant with the Southern Railway Company Marion 
Rich, the fcônductor. The cause of action was for injuries to the 
plaintifîf by reason of the liegHgencé ôf the conductor in the manage- 
ment of the train of Ws Codefendant, the railway company. The 
.railway côriiï^any filed a pétition for removal to this court, on the 
ground df a separàble controversy, ànd the cause being removed 
into this court waS remanded after hearing. The sole question now 
made is what Costs sho^ld be awarded the attorney of plaintifï. He 
claims a docket fee of $20. The, third section of the act of congress 
of 1875 provides that the party éeeking to remove enter into bond, 
as well for filîng a transçript in the circuit court as for paying ail 
costs that r^iày be awarded by such circuit court if suçh court should 
hold that the suit was improperly and wrongfully removed thereto. 
Railroad Co. v. Swann, m U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 462. 
In Josslyn y. Phillips (C. C.) 27 Fed. 481, the circuit court of the 
Western diStJrJct of Michigari held that, under this provision of the 
act of 1875, the court remanding the cause could allow a docket fee 
of $20; tnè âàtne docket fee awarded on the final disposition of a 
cause. On the other hand, in Smith v. Telegraph Co. (C. C.) 81 
Fed. 242, thé circuit court for Indiana refused a docket fee in any 
amount, alleging as a reaspp that the practice in the entire Seventh 
circuit had unifornlly disallowed any docket fee in such a case, and 
the court, referring to the décision in thé Michigan case, expresses a 
dissent from it. 



BOKEB V. UNITED STATES. 1015 

So far as I am informed, no case has arisen în thîs circuit on this 
question. The question presented was a doubtful one, was elabo- 
rately argued on both sides, and some costs ought to be allowed. 
An order rçmanding the cause is not reviewable, and therefore is 
in the nature of a final judgment. I think it can very fairly be 
brought under the provisions of section 824, Kev. St. U. S., of a 
case at law when judgment is rendered without a jury. 

Let an order be entered, allowing a docket fee of $10. 



BOKER et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 31. 1902.) 

No. 2,456. 

1. Tariff Duties— Shbet Steel Strips. 

Strips of steel from 1 to 6 Inches wlde, In colis of 100 feet or more 
in length, varylng in thlckness frorn No. 10 wire gauge to No. 30, and 
shaped by passing througti cold roUs, are, when of sufHclent value, duti- 
able under Tariff Act 1894, par. 124, providlng for sheet steel la strips, 
valued above 4 cents per pound; otherwise, under paragraph 122, pro- 
vlding for steel In ail forms and shapes not otherwise provided for. 

Appeal by H. Boker & Co. from a décision of the board of United 
States gênerai appraisers, which affirmed the décision of the col- 
lector of customs at the port of New York. 

The followiTig is the opinion of the board of gênerai appraisers: 

We flnd that Messrs. Hermann Boker & Co. and Mr. F. S. Pllditch imported 
into the port of New York slnce August 28, 18Ô4, as specifled in the schedule 
annexed, quantifies of steel, npon which duty was assessed at 40 per centum 
ad valorem, under the provisions of paragraph 124 of the tarifC act of said 
August 28th, and which is claimed to be dutiable according to Its value per 
pound, as steel iu ail forms and shapes, provided for in paragraph 122 of 
said act. Second. We further find said steel to be cold-rolled sheet steel, in 
strips, varying In width from less than 1 inch to not exceeding 6 inches, and 
mostly in coils exceeding 100 feet in length, and varylng in thickness from No. 
10 wire gauge to No. 36, and possibly in some instances thinner than No. 36. 
Said steel varied In value as well as in dimensions, a portion being at less than 

4 cents a pound, and a greater portion above 4 cents a pound, as appears by 
the varions invoices and the retins of the appraiser thereon. Paragraph 148 
of the act of October 1, 1890, provided that flat steel wire or sheet steel in 
strips, whether drawn through dies or rolls, untempered or tempered, of what- 
soever width, 25/5550 of an inch thick, or thinner, ready for use or otherwise, 
should pay a duty of 50 ï>er centum ad valorem. The United States circuit 
court of appeals for the First circuit, in U. S. v. Wetherell, 13 0. 0. A. 264, 

05 Fed. 987, reviewed several décisions of the board upon mercbandise identl- 
cal in character with the steel in question, and found it to be sheet steel in 
strips, and held it to bë dutiable at 50 per centum ad valorem, under the para-' 
graph last above mentioned. That paragraph, in so far as it related to flat 
steel wire or sheet steel in strips, was limited in its application to strips of a 
certain maximum thickness; while tbe corresponding provision in the présent 
tariff Umits its application to flat steel wire or sheet steel in strips above a 
certain minimum value. It wlU be observed that paragraph 122 of the act 
of 1894 covers steel in ail forms and shapes, not specially provided for in the 
act. We do not flnd any other provision in the exlstlng tariff which we can 
say with confldence is applicable to merchandlse like that portion of the steel 
in question whicb is valued at not above 4 cents per pound. It is our opin- 
ion, therefore, that the steel embraced in thèse several importations which 
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Is vâlueà âl30Te 4 cents per pound was IsÉTïfully assessed at 40 per cehtum ad 
valorem, ÂUnôer . the provisions of paragraph 124, and that the steel yalued 
at; nç(t ,(rôer î|i centsi per pound Is dutiable accordlijg to its value at the rates 
provJdjç^jB, paragraph 122, The claime In thé, varions protests a» to the 
stèer varùea ùot aDoVe 4 cents per poaind are snstained, and the several dé- 
cisions -^1 thé i^Uéetor as to the steel fàlùèdiaboye 4 cents per pound are 
afflimedr ' ^ ; 

Albert Comstock, for jmporters. 
Charles D.feaker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (orally). This is steel; it is sheet 
Steel ; it is in strips. The décision of the board is afïirmed. 



In re BBLDÏNQ. 

.V, t Ex parte WAOHUSBTT BANK. 

(jblstrlct Court, i). Massachusetts. June 27, 1902.) 

No. 4,997. 

1. Bankkoptct-i^Phefbhbncks— Transpbrop Phopbrty as SEcnRiTr. 

A lien on property given by a debtor wlthln four months prier to hls 

; banliruptcyi(»i)d ^yhlle Insolvent, as security f or an aAtecedent debt, from 

;, .whlch the : créditer after the bankruptcy, reallzed a sum which he ap- 

plied as a pàymerit on the debt, con&tltutes a préférence, the same as a 

direct payment would hâve donc, and the amount of the payment must 

■ bé surrenderied'by the créditer before he ean prove his debt 

In Bankruptcy. On review of referee's décision with référence to 
claim of Wachtisett Bank. 

Charles E. rW:are, Ipr trustée. 
W. H. Léonard, for bank. 

LOWELL, District Judge. The 'pétition in bankruptcy in this 
case was filed V^ugust 3, 1901. The batikrupt was insolvent during 
the four nibijith's preçeding the filing. On April 2, 1901, he was in- 
debted to the creditor (i) on tl*ei$4,ooo note hère offered for proof, 
and (2) on a $1^000 ikote, for which the creditor held as collatéral 10 
sliafes df ntilWayJétock. On Apfil 4th the bankrupt received from 
thç creditdf $S»ç«i9 cash and itbpfi, 000 note, and gH.ye a hew note for 
$6yOQO,;takiHg, as collatéral security tferefor 40 shares of the stock, 
induding thë id shares befôre mènfionedi Since the filing of the 
p^^tîôn, this sttWik' has be^n sold, ahd has realized more than the 
âttiftiint due on th-e, $6,000 note. Tlie bfilance of thé proceeds was 
ciediteci on the $4,000 note, leaving $3,017.80 due thereon, which last 
amount' the creditor bereseeks to prove. The trustée contends that 
the balance crëditied étt the $4,000 nofifeis a préférence, 'which must be 
rêtiuf)(iedl?efore tlii^ jff.Optc^ i^llOHvièd. The creditor contends that 
it 'iaid a Valid bànker's lieii on the a,)mount claimed as a préférence, 
which lien was left undisturbed by the bankrupt âct. Without de- 
téfmining if there èxîsted in this case the ordinary implied lien of a 

T i. Seê Bankrtiptcy,' vol. 6, Cent. feig. | 259. 
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banker, let us suppose, for the sake of the argument, that at the time 
the $6,ocx5 note was given there had been made an express agreement 
that the créditer should hâve a lien upon the stock to secure the pay- 
ment of the $4,000 note. In so far as this lien was given to secure a 
pre-existing debt, and was without présent considération, it would be 
invalid as a préférence. Bank v. Bruce, 48 C. C. A. 236, 109 Fed. 
69; In re Durham (D. C.) 114 Fed. 750; In re Kellar (D. C.) iio 
Fed. 348; In re Wright Lumber Co. (D. C.) 114 Fed. ion. An 
advantage given by the bankrupt to a créditer without présent con- 
sidération does not cease to be a préférence because it is given in 
the form of a lien, or of a sale of property without fuU considération, 
instead of in the forni; of a direct payment. Stern v. Trust Co., 50 C. 
C. A. 367, 112 Fed. 501. A préférence is not the less a préférence 
because the bankrupt first gave the créditer, not the property itself, 
but a lien thereupon, and the créditer subsequently seld the property, 
and realized on the lien, in order to pay the debt. If the facts stated 
in the case at bar do not amount to a préférence, an easy way of 
avoiding the provisions of the bankrupt act has been discevered. 
The judgment of the référée is affirmed. 



GIOE V. WESTERVELT et al. 
(Circuit Court, S. D. New York. June 11, 1902.) 

1. ReS JDDICATA — FOREIGN JUDGMBNTS— CONCLUStVENESS. 

A judgment of a court of Italy, whlch had jurlsdiction of the subject- 
matter and the parties, rendered after proceedings In due course. In whlch 
the parties were heard, and stated in a clear and formai manner by the 
record, is conclusive when sued upon in a court of the United States, and 
cannot be reviewed on the merits, in the absence of proof that it was 
affected by fraud or préjudice. 

At Law. On motion te dismiss and motions for direction of ver- 
dict. 

Lorenzo Semple, for plaintiff. 
Hinrichs & Hinrichs, fer défendants. 

LACOMBE, Circuit Judge (directing a verdict). The motions of 
défendants to dismiss the complaint and to direct a verdict are sev- 
erally denied, with separate exception as to each déniai. To one who 
goes carefully through the documents that make up the record of 
proceedings in the Italian courts, which terminated in the judgment 
hère sued en, it seems lamentable that a sensé of comity ever in- 
duced our courts to accept as res judicatse the judgments of courts 
in foreign ceuntries, whese Systems of jurisprudence are totally dif- 
férent from our own. Truly, the judgment in this case is fearfuUy 
and vvonderfully mad^, and, so far as one can make eut from the doc- 
uments, rankly unjust. Nevertheless, -under authorities controUing 
upon this court, there seems to be nothing to do save te accept it as 
a finality. Hilton v. Guyot, 159 U. S. 113, 16 Sup. Ct. 139, 40 L. 

11. See Judgment, vol. 30, Cent. Dig. $ 1521. 
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Ed. 951 'Tnîs' a'ctîoti îs on the çommon-law sidë of the court, 
brought 6n à judgrtiènt of a court in the kingdom ôf Itàly directing 
the paynient èîf money. That thé Italian court had jiirisdiction of the 
subject-niàttér î^ cohceded by stipulatîofc That it had jurisdiction 
of the metnbëfi; of the particular firm of W. H. Westervelt & Co., 
which Had btisiriess transactions with Gioe, and whichsued him there- 
ôn in ïtàly, seëœs entirely ciear upon thé proofs. They had op- 
porturiity to be heard in the Italian courts, and wëré heard there. 
The proceediiiÇs in suth courts were "according to the course of a 
cîvilized juri^rudènce, and are statëd îii a clear and formai man- 
ner." It is riot shôWn that thè judgment was afféctëd by fraud or 
préjudice, and -it açpears that uttdier the Italian law sjmilar judgments 
of the courts ofthié countrj^ are not reviewable upon thç merits when 
sued on in îltàly, but are givenfuU crédit and conclusive efïect. Un- 
der thèse circuitastancesplàîntifî is entitled to a verdict , 'for the full 
amount. Thé défendant Braun was not a member of the firm when 
the transactions, which were' the subject of judicial inquiry in Italy, 
were had with Gioe. As to hirri, therefore, the cdmplaint should be 
dismissed. An exception to such disposition is reserved to plaintiflf. 
The jury are directed to find a verdict in favor of plaintif? against the 
remaining défendant for $70,049.82, with interest thereon from No- 
vember 8, 1899. Exception reserved to défendant. ' 



MACMILLAN CO. v. TJNITBD STATES. 

(Circuit Court, S. D. New York. May 81, 1902.) 

No. 34-42. 

1. CnsTGMS DuTiBs— SciENTiFio BooKs— Unbound Sheets. 

iPriuted sheets of an English work on anatomy, Imported unbound, 
and comprising ail of the book except the flrst few pages, which had 
been prlnted In thls country by the American publlsher, were admissible 
free of duty, under paragraph 410 of thefree Ust in the tariff act of 1894, 
as a "sclentlflc book." 

Appéal by Importer from a Décision of the Board of General Ap- 
praisersi : , 

W. Wickham Smith, for âppéllant. 
îîenry C. Platt, Asst. U. S. Atty, 

XACOMBE, Circuit Judge (orally). The Macmillan Company 
made an arrangement with the Enghsh authors and owners of the 
copyright of "Cleland and Mackay's Anatomy" that the book should 
bè copyrighted in this country. They had set up and copyrighted the 
first 64 pages, Vi'hen, the book being about to appear in England, it 
was' found to be impossible toset up the remainder in time to secure 
copyright. The first 64 pages were therefore printed from the copy- 
right portion which was set up in this country, and the remainder of 
the book was imported in sheets, and, when received, was bound up 
with the 64 pages that had been printed hëre. The coUector assessed 
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duty on the imported sheets at 25 per cent, ad valorem, under para- 
graph 311, Act 1894, as "printed matter." 

Paragraph 410 in the free list of the same statute reads as follows : 

"410. Books, engravings, photographs, bound or unbound, etchings, music, 
maps and charts, whlch shall hâve been printed more than twenty years 
* * * and ail * * * scientiflc books and periodicals devoted to orig- 
inal scientiflc research," etc. 

Concededly, this "Anatomy" is a scientific book. It was held in Re 
Hempstead (C. C.) 95 Fed. 967, that the word "book" in the paragraph 
above quoted was broad enough to cover the printed sheets unbound, 
and it would seem that thèse sheets did not cease to be a book because 
some few pages at the beginning or end were wanting. 

The décision of the board is reversed. 



ATLANTIC TRUST CO. v. OSGOOD. 
(Circuit Court, S. D. New York. June 14, 1902.) 

1. Corporations— Actions to CnAKaK Stockhoi.der— Fédéral Courts. 

An action at law by a credltor of an insolvent corporation agalnst a 
stockholder, to charge hlm wlth Uability for the debt, authorlzed by the 
statutes of a state, may be maintained in a fédéral court in another 
State, where the requislte jurisdlctlonal facts esist. 

2. Same— Pleading— SuFFiciKNCY of Complaint. 

In an action by a credltor of an Insolvent corporation agalnst a stock- 
holder, brought under a state statute, to recover for his own benefit an 
amount alleged to hâve been unpald on the stock, It is sufflcient to allège 
in the complaint that défendant is the holder of stock whlch was never 
fully paid Up; any facts whlch would relleve défendant from the im- 
plied UablUty for the deflciency belng a matter of défense. 

At Law. On demurrer to complaint. 

J. F. Workum, for plaintiff. 
Edward J. Patterson, for défendant. 

LACOMBE, Circuit Judge. The lowa statutes give to the indi- 
vidual créditer of an insolvent corporation a right which he did not 
possess before their passage, — the right to recover the whole amount 
of his claim, or some part, at least, of it, from a solvent individual 
stockholder, without having to give any considération to the claims of 
his fellow creditors. Those statutes provide an expeditious method 
for the enforcement of that right by an action at law, créditer against 
stockholder, and Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288, is 
authority for the proposition that, when diversity of citizenship wiil 
permit, such action may be brought in a fédéral court in another state. 

As to the contention that the complaint is defective, in that it does 
not aver that défendant ever subscribed for the stock, or expressiy 
agreed to pay the par of his holdings, many authorities, somewhat 
inharmonious, hâve been cited. The utmost that can be said of them 
is that it does not necessarily follow that one who holds a share of 
stock which was never fully paid is liable for the différence between its 
par and the amount which was paid, because the circumstances under 
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which hë lieGàmè a stockholder may ielieve him from such liability. 
As a mère matter of pleading, however, it would seem to be suffîdent 
to plead that défendant held stock whîch had never been paid up, If 
nothing else appear, that single circumstance should be enough to 
imply a contract to make good the différence ; and, logically, the other 
circumstantes excusing him from liability to respond should be set 
forth by défendant. They are more peculiarly within his knowledge. 
Demurrer overruled, with leave to answer within 20 days. 
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BROOKS V. PRATT. SAME v. GBAY et al. (Circuit Court of Appeals, 
First Circuit. Juùé 18, 1902.) Nos. 899, 400. Appeals from the Circuit Court 
of the United Çtates for the District of Massachusetts. Henry V. Cunuing- 
ham (Willlani Ù- Brooks, pro se, dd tIîe,:bHef), for appellant. John L. Thorn- 
dlke, for appellees. Before COLT RriàJPtJTNAM, Circuit Judges, and WEBB, 
District Judge. 

COLT, Circuit Judge. Dpon full considération of the évidence, we hâve no 
doubt that Charles R. Gray and Frederick W. Gray, at the time they severally 
made the assignnients to the défel^diE^nt below, and for many yeàrs previous 
tliereto, weré ôf yeak mlnd, and, in consequeiicë, tbe easy subjéets of undue 
Influence. Furthèr, In confornjltywlth the prlnciplèp and décisions of courts 
oî equlty both In thls country &n/^ 'ia, Sngland, wé hav^ no question that 
the relation of attomey and client, ùnder the elreurnstàhees disclosed in 
thèse Cases, renders the assignnaents Invalid. To reverse the decree in thèse 
cases, as was said In Broun v. Kennedy, "woùld be to unsettlé the lavs^ upon 
a poliit on which the best interestg of society require that it should be 
absolutely adhered to." 4 De Gex; j; & S. 217, 222. In our judgment, 
thèse cases are free from doubt, and we need add nothing to the clear and 
comprehensive opinion of the circuit court. Decrees aâlrmed, and the costa 
of appeal are àwarded in eaeh case to the appellee. 



HENDRTX et al. v. PERKINS. (Circuit Court of Appeals, First Circuit. 
June lO; 1902.) No.- 378. Appeal froïn the Circuit Court of the United 
States for the District of Massachusetts. For former opinion, see 114 Fed. 
801, ■ Before PUTNAM, arcult J^ndge, and ALDRICÎH and BROWN, Dis- 
trict Judges. 

PER CURIAM. Having examined the pétition for a rehearing which the 
appellee, Perklns,, on' Aprll 29, 19()2, mpved for leave to flle, the mandate 
then having issued, It Is pur detemilpation that leave should not be granted. 
Judge ALDRICH, vlëwing the motion as addressed to the judges joinlng in 
the opinion of tfte court takes no -action theréon. Leave to th0 appellee 
to flle pétition for a rehearing denled. 



=^ 



JEUNG LIN HEUNG v. UNITED STATES. (Circuit Court of Appeals, 
NInth Circuit. May 19, 1902.) No. 764. Appeal from the District Court of 
the United States for the Northern District of Califomla. Henry 0. Dibble, 
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for appellant. Marshall B. Woodworth, U. S. Atty. Before GILBERT, 
ROSS, and MOREOW, Circuit Judges. 

PER CURIAM. On the authority of Lee Ah Yln v. U. S. iinat decided) 
116 Fed. 614, the judgmcut is affirmed. 



EPPINGER V. RYLEY et al. (Circuit Court, S. D. New York. June X9, 
1902.) Wales P. Severance, for the motion. Mitchell L. Bslanger, opposèd. 

LACOMBE, Circuit Judge. Complainant may talie a preliminary injunc- 
tlon, untU final hearing or further order of the court, restraining défendants 
Ryley and Dunne from selling, assignlng, or transferring the one-half in- 
terest owned by them, or either of them, in the property known as "Flora- 
dora," and more particularly described In the bill of sale anne-^ed to the 
complalnt, and from incumbering the same in any way by mortgage or lien. 
In ail other respects the motion for Injunction and receiyer is denied. 



GRAHAM V. FITZPATRICK. (Circuit Court, S. D. New York. May 5, 
1902.) Sackett, Bacon & McQuaid, for plaintiffi. Bayard L, Peck, for de- 
fendant. 

COXE, District Judge. X hâve examlned the authorities cited by eounsel 
and incline to the opinion that the judgment as presented is correct. The 
propositions now advanced by the défendants were not presented at the 
trial, and it would seem that some of the objections, especially those relat- 
ing to the form of the complaint, are made too late after verdict rendered. 
Had the attention of the court been called to thls point at the trial, it Is 
not impossible that an amendment would hâve been allowed, conforming 
the pleadings to the proof . As the court now recalls the trial no question 
was ralsed regarding the damages, except as to the correetness of the com- 
putatlon, whlch was reserved. Irrespective, however, of thèse considéra- 
tions, it would seem that under section 1531 of the Code of New York, the 
proposed judgment is correct Gaslight Co. of Syracuse v. Rome, W. & 
O. R. Co. (Sup.) 5 N. Y. Supp. 459; Chace v, Lamphere (Sup.) 22 N. Y. 
Supp. 404. 



LA REPUBLIQUE FRANÇAISE et al. v. HEGBMAN et al. (Circuit 
Court, S. D. New York. June 12, 1902.) In Equity. Final hearing on plead- 
ings and proofs to enjoin the use of the words "Vichy" and "Grande Grille" 
on packages and in advertisements of certain salts of bicarbonate of soda 
manufactured In thls country by the Keasbey & Mattison Company. Arehl- 
bald Cox and (Charles Bulkley Hubbel, for complainant. Edward K. Jones, 
for défendant. 

LACOMBE, Circuit Judge. It seems unnecessary to add anything to 
the discussion of the questions hère presented, whlch will be found In the 
Tarions décisions In thls circuit reported. La Republique Française v. 
Schultz (C. C.) 94 Fed. 500, affirmed 42 C. G. A. 233, 102 Fed. 153; Same 
V. Saratoga Vichy Springs Co. (O. C.) 99 Fed. 733, Id., 46 C. O. A. 418, 
107 Fed. 459. There is no materlal différence in the facts. In accordance 
with the princlples laid down In the case last cited, complainant may take 
an Injunction against the further use of the words "Grande Grille," and 
against the further use of the words "Vichy Salts," unless either the word 
"artlficlal," or the words Indlcating the name of the manufacturers, shall 
De prlnted In type as large and as consplcuously displayed as are the 
words "Vichy Salts." Complainant is not entitled to recover either damages 
or profits for past sales, and, since neither side has entirely prevalled, de- 
crée will not award costs to either. 
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MORTOlï V. I/À ROCHE et al. (Clrdùlt Court, S. D. New York. May 28, 
1902.) Exceptions to Master's Report où AUowance for Costs, Dlsburse- 
ments, and Oounsel' Fee tô Withdrawing'Mtomey. Adélaïde B. Hyde, for 
complainant Turner, Rolston & Horan, fOr défendants. 

LACOMBB, Circuit Judge. Tbe estlmate of the witness Miller as to value 
of services In gathering facts and drawing eomplaint ($400) would ordinarily 
be fair and reasonable, but the testlmony shows that there were spécial 
çireumstances ta thls case, which made It more than usually difflcult for 
counsel to obtfttafrom the complainant and her husband such an Intelligent 
and comprehenslye narrative of the transactions on which suit Is based 
as was requited In order to frame Complalnt. Taking the amount Involved 
Into considération, $1500 would seem to be a proper charge. For ail otber 
seryiçes $50 Is allo^ed, making $550 In alJ, frotti which the'retalner ($100) is 
to be deducted. B^ipense of référence to be dlvlded. 



PARRAMORE v. OOHN et al. (Circuit Court, S. D. New York. June 19, 
1902.) Bdwln H. Brown, for plalntlfî. Jones & Tltcomb, for défendants. 

LACOMBE, Circuit Judge. The patent bas been sustalned and construed 
by the court of appéals, and tbe devlces ôf défendant are infrlngements under 
that construction. The prier patents whidh are presented hère, but were 
not before the court of appeals, seem to be no nearer to the patent In suit 
than those considered in the earller case. The évidence as to prier use 
of alleged antlclpatlng devlces may be passed on at final hearlng, when 
It is ail presented In the shape of direct and cross examination. Motion for 
preliminary injunction granted. 



PliUMMBR et al. v. UNITED STATES. (Circuit Court, S. D. New York. 
May 31, 1902.) No. 1,901. Albert Comstock, for Importers. Henry C. Platt, 
ASBt U. S. Atty. 

LACOMBB, Circuit Judge (ôrally). Décision reversed. U. S. v. Golden- 
berg, 168 U. S. 95, 18 Sup. Ct 3, 42 L. Ed. 394. 



STANDARD DISTILLING & DISTRIBUTING CO. V. WOOLSBY et al. 
(Circuit Court, S. D. New York. July 3, 1902.) Alexander & Green, and Moran, 
Mayer & Mayer, for plaintiffs. Otto Horwitz, for défendants. 

LACOMBE, Circuit Judge. The motion to enjoln the Hammond Dlstllling 
Company Is denled. That compâny bas Bot voluntarily appeared, thls is 
not the dlstrl<;t of Its résidence, âfld this court bas not acquired jurisdiction of 
It As to Woolsey the case scèms to be entlrely plaln, there is no substantlal 
dispute as to the facts, and complainant may take injunction pendente llte 
restralning hlm from viola tlng the conditions of bis contract of June 29, 
1888.1 The trust company Is also endolned agalnst dellverlng the stock to 
Woolsey or to hls order without further instructions from the court. 



: HfFANY t. UNlTEp STATÏ3S. (Circuit Court, S. D. New York. May 
81, 1902.) No: 2,4il, William B. Coughtry, for Importer. Henry O. Platt, 

Asst: u. s, Atty. \ 

. LÀOQMBB, Circuit Judge (prally). I am unable to flnd any satlsfactory 
OTldençe in tlie record that the four statues in question are first casts from 
the (jrigin^l modelg. The certlflcate taken before the vice consul asserta 
only that the statue "was cast and flnished from the artlst's original model," 
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Irat la sllent as to whethcr It was or was not a first cast One ot the wlt- 
nesses examlned In the circuit court swore that thèse four were flrst casta, 
but; crosB-examlnation developed the fact that he had no personal knowledge, 
bnt only "the assurance of the editors, who are reputable buâiness men ia 
Puis." Tbe décision is affirmed. 



UNITED STATES v. KIMBALL (three cases). (CSrcuit Court, S. D. New 
ITork. June 16, 1902.) 

THOMAS, J. The demurrer to the indictment In each of the above actiong 
la overruled. 



WITMARK V. PERLBT. (Circuit Court, S. D. New York. July 18, 1902.) 
Benno Loewy, for complainant fYanklln Bien, for défendant 

LACOMBE, Circuit Judge. If défendant wlll make good the offer he made 
on the argument withln one week from the fillng of this mémorandum, 
the motion for prellmlnary injunction will be denied. In case of failure ao 
to do, the court wlll then file a further mémorandum indlcatlng the estent 
of prellmlnary relief that wlll be accorded. The offer, as the court under- 
stood It, was that défendant would secure and file the wrltten consents (duly 
acknowledged) of the composers of words and muslc of the Interpolated 
pièce that In the erent of the termlnatlon of the contract between the 
parties, elther by Ita own limitation or otherwlse, the sald pièce mlght at 
plaintiff's option remain a part of sald musical dramatic composition, and 
be produced, prlnted, publlshed, sold, or otherwlse dlsposed of by plaln- 
tlfl wlthout any attempted Interférence by the défendant, or by elther of 
sald composers. 

(August 1, 1902.) 

Défendant not havlng availed of the privilège accorded by former décision, 
and filed the consents requlred, the motion for prellmlnary injunctiou la 
granted. Order may be settled August 6th at 12 m. 



WOLPF et al. v. UNITED STATES. (Circuit Court S. D. New York. 
May 31, 1902.) No. 2365. Comstock & Brown, for importers. Charles D. 
Baker, Asst. U. S. Atty. 

LACOMBE, 0. J. (orally). The opinion of the board of gênerai ap- 
praisers Is yery comprehenslve, and deals with a large number of différent 
articles, which the board finds should be assessed for duty, under paragraph 
339 of the tariff act of 1897, as bralds or trimmlngs. The évidence upon 
which findings of fact coverlng nearly ail thèse articles are made Is not 
before this court The only article as to which exception Is taken Is rep- 
resented by Exhlblt 1, and the testlmony taken in the circuit court showa 
plainly that It is commercially known as "tape," and not as "brald" or 
"trimmlng." It would, therefore, seem to be more correctly classlfied undet 
paragraph 320 of the same act 
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